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Barboub  et  ah  f>,  Tompkins  et  oZ. 
{Supreme  Court  of  Appeals  of  West  Virginia.    June  30, 1888.) 

1.  UsuRT— As  ▲  Defbnbb— How  Hadb. 

Tbe  defense  of  usury  is  personal  to  the  debtor,  and  he  can  onlv  make  such  de- 
fense by,  in  some  mode,  eitner  before  a  court  or  a  commissioner,  distinctly  raising 
tbe  defense  that  he  has  oeen  charged  in  the  note,  or  other  demand,  a  greater  inter- 
est than  is  allowed  by  law.  ^ 

8.  Samb— Allowaitcb  bt  Cohmis8ionbb*-£xgeptxons  to  Report. 

It  is  not  always  necessary  that  the  defense  of  usury  should  be  raised  by  plea  or 
answer.  It  may  be  relied  on  before  a  commissioner;  and  if  the  commissioner  au- 
dits a  usurious  olaim  against  a  debtor,  and  he  has  not  raised  such  defense  in  any 
other  mode  in  the  suit,  he  must  in  a  written  exception  to  the  report,  signed  by  coun- 
sel or  himself,  clearly  and  distinctly  except  on  the  ground  that,  in  the  report,  inter- 
est has  been  charged  against  him  in  excess  of  what  the  law  allows.^ 

8.  Same. 

A  mere  request  by  himself,  of  the  commissioner,  to  make  an  alternative  state- 
ment of  the  claim  against  him,  charging  the  legal  rate  of  interest,  which  the  com- 
missioner doec^  and  then  the  commissioner  reports  the  claim  against  him  at  10  per 
cent.,  or  with  illegal  interest,  and  he  does  not  except  to  the  report  on  the  ground 
that  usurious  interest  is  charged  against  him,  fails  to  raise  the  defense  of  usury.  ^ 

4.  Bajib— Intebbst  on  lirrBREST— When  not  Usury. 

An  agreement  to  pay  interest  on  interest  is  vaUd,  if  made  after  the  interest  which 
la  to  bear  interest  has  become  due  and  payable.* 

6.  Intbbbst— Intbbbst  Notes— Trust  Debd  Securing  Pbincipal  Dbbt. 

Where  a  bond  providing  for  the  payment  of  interest  annually  was  secured  by  a 
deed  of  trust,  and  afterwards,  for  several  years,  when  the  interest  was  due  and  pay- 
able, interest  notes  were  executed,  bearing  the  same  rate  of  interest  as  the  original 
bond,  as  between  the  parties,  the  deed  of  trust  will  secure  the  payment  of  interest 
on  these  new  interest  notes,  but  such  interest  cannot  avail  as  against  subsequent 
creditors  or  purchasers. 
t.  Same— Computation— Finding  by  Commissionbb. 

Where  a  bond  provided  for  the  payment  of  a  sum  of  money  three  years  after  date, 
with  interest  at  10  per  cent,  per  annum  from  date,  and  the  claim  was  audited  by  the 
commissioner  at  10  per  cent,  to  the  time  tho  report  was  completed,  it  should  bear 
interest,  on  the  aggregate  Amount  of  principal  and  interest,  from  that  date,  at  the 
contract  rate  of  10  per  cent,  per  annum  untu  paid. 

7.  DoWBB— JOINDBB  OV  WiFB  IN  TbUBT  DbBD  TO  SECURE  DEBTS. 

Where  a  deed  of  trust  is  exeouted  in  which  the  wife  joins,  and  there  are  liens  on 
tbe  land  both  prior  and  subsequent  to  the  trust  deed,  the  wife  has  no  contingent 
right  of  dower  except  in  the  surplus,  after  the  trust  lien  is  paid  in  full,  and  on  this 

<  As  to  the  pleading  and  proof  of  the  defense  of  usury,  see  Allen  v.  Tumham,  (Ala.) 
8  South.  Rep.  864,  and  note. 
*Ab  to  what  oonstituteB  usury,  see  Williams  v.  Bryan,  (Tex.)  6  S.  W.  Rep.  401,  and 
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contingent  right  of  dower  the  trust-lien  creditor  has  the  first  and  only  lien,  there 
being  out  one  deed  of  trust;  and  in  such  case  the  decree  ought  to  provide  that  the 
land  should  be  sold  clear  of  the  wife^s  contingent  right  of  dower,  if  it  appears  at  the 
sale  it  is  necessary  to  pay  the  full  amount  of  the  trust  lien.  If  not,  it  should  be  sold 
subject  to  the  dower. 

8.  BiQuiTT— Salbb  xtndsr  OaoBBS  OF  Ck)nRT— Tbrms  of  SaIiE. 

Where  a  deed  of  trust  is  executed,  and  there  are  a  number  of  prior  judgment 
liens  on  the  land,  and  it  is  necessary  to  resort  to  a  court  of  equity  for  the  enforce- 
ment of  the  liens,  the  court  will  fix  the  terms  of  sale  according  to  the  rules  of  equity, 
without  regard  to  the  terms  of  the  sale  fixed  in  the  trust  deed. 

(ByUabui  hy  ihe  CowrU) 

Appeal  from  circait  court,  Kanawha  county. 

A,  F.  Mathews,  for  appellant.    Knight  dk  Couch,  for  appellees. 

Johnson,  P.  This  is  a  creditors'  suit,  brought  to  enforce  the  lien  of  divers 
Judgments  against  William  H.  Tompkins.  The  bill  was  filed  in  the  circuit 
court  of  Kanawha  county  in  November,  1883.  On  the  1 1th  day  of  June,  1884, 
the  cause  was  referred  to  a  commissioner  to  ascertain  and  report — First,  the 
nature  and  amount  of  the  complainants*  claim;  aectmd,  the  real  estate,  and 
interest  in  real  estate,  owned  by  the  defendant  W.  H.  Tompkins,  upon  which 
complainants^  judgment  is  a  lieut  and  the  quantity,  location,  and  probable 
value  thereof,  together  with  liens,  and  their  priorities  thereon;  third,  whether 
the  rents,  issues,  and  profits  of  said  real  estate  will  satisfy  the  liens  thereon, 
according  to  their  respective  priorities,  within  five  years;  bxl^,  fourth,  any 
other  matter  the  commissioner  may  deem  pertinent,  or  any  party  in  interest 
may  require.  The  commissioner  ascertained  the  liens,  and  their  priorities. 
The  trust  deed  executed  by  Tompkins  and  wife  to  secure  a  debt  to  John  S. 
Scully  is  filed  as  an  exhibit  with  the  bill,  and  shows  that  it  was  executed  to 
J.  W.  Mathews,  trustee,  on  the  13th  day  of  October,  1881,  and  conveys  three 
several  tracts  of  land  to  secure  to  Scully  the  payment  of  a  bond,  of  the  same 
date  with  the  deed,  for  $7,000.  due  three  years  after  date,  "with  interest  from 
date,  to  be  paid  annually  at  the  rate  of  10  per  centum  per  annum;  and  it  is 
understood  and  agreed  by  and  between  the  parties  to  this  deed  that  in  case 
default  is  made  in  the  payment  of  any  annual  installment  of  interest  when 
due.  as  aforesaid,  or  in  the  payment  of  the  whole  amount,  principal  and  in- 
terest, when  due  at  the  maturity  of  said  bond  as  above  stated,  then  this  deed 
shall  be  enforced,"  etc.  The  deed  was  admitted  to  record  on  the  17th  day  of 
October,  1881.  On  the  26th  of  November,  1881,  John  S.  Scully  assigned  th^ 
said  $7,000  note  to  A«  F.  Mathews.  It  also  appears  from  the  record  that  the 
interest  was  not  paid  annually;  but  on  the  18th  of  October,  1882,  Tompkins 
executed  his  note  to  A.  F.  Mathews  for  $233.33,  the  interest  then  due.  On  the 
13th  October,  1883,  the  said  Tompkins  executed  his  note  to  said  Mathews  for 
$700,  interest;  and  on  the  13th  of  October,  1884,  another  note  for  $700,  inter- 
est; and  on  the  13th  October  1885,  still  another  note  for  $700,  for  interest. 
The  commissioner  ascertained  the  amount  of  the  debt  due  to  Mathews  by  cal- 
culating the  interest  upon  the  interest-bearing  notes  at  10  per  cent.,  as  eacU 
note  provided,  charging  Tompkins  with  the  principal,  then  with  the  interest 
notes,  and  interest  on  the  notes  at  10  per  cent.,  and  fixed  the  amount  due 
Mathews  on  the  1st  day  of  March,  1886,  at  $9,969.09;  and  in  his  report  says: 
*'I  report  the  balance  due  March  1,  1886,  on  this  debt,  to  be  $9,969.09."  He 
made  a  statement  of  the  debt  at  6  per  cent,  interest,  without  calculating  in* 
terest  on  interest,  and  ascertained  the  amount  to  be,  by  this  calculation,  on 
the  1st  of  March»  1886,  $8,361.27.  He  then  says,  "The  above  statement  is 
made  at  the  request  of  counsel  of  W.  H.  Tompkins,  the  defendant.  The  orig- 
inal note  secured  b/  the  trust  deed,  and  the  latter  itself,  called  for  iuter^t 
payable  annually.*'  Then  he  made  a  statement  calculating  interest  at  6  per 
cent.,  and  charging  interest  on  interest  at  6  per  cent.»  and  by  this. mode  as- 
certained the  debt  to  be,  of  March  1,  1886,  $8,464.79.  The  plaintiff  excepted 
to  the  report,  as  follows:   *' Complainants,  by  counsel,  except  to  so  much  of 
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the  foregoing  report  as  ascertains  and  allows  ten  per  cent,  interest  on  the  trust 
debt  to  J.  W.  Scully,  on  the  ground  that  a  court  of  equity  will  not  enforce  the 
collection  of  a  usurious  claim  where  the  usury  is  apparent  upon  the  face  of  the 
trust  deed,  and  notes  thereby  secured,  even  though  the  defendant  does  not 
plead  usury,  and  complainants  insist  that  the  true  amount  of  said  trust-deed 
debt  is,  as  of  March  1,  1886,  $8,861.27. "  The  only  other  exception  to  the  re- 
port is  by  the  counsel  of  Tompkins.  His  fii*st  exception  was  that  the  nraount 
found  due  the  plaintiffs  was  wrong,  as  there  ought  to  have  been  a  credit  of 
$686.40  allowed.  The  second  was  a  general  exception  **to  the  report  of  all 
other  judgments  allowed,  except  the  Judgment  of  S.  S.  Moore.''  This  excep- 
tion, the  exceptor  says,  is  based  upon  the  terms  and  provisions  of  the  act  of 
1882,  c.  126,  and  in  substance  says  that  none  of  the  defendants,  by  petition 
or  otherwise,  complied  with  the  act;  it  not  appearing  that  any  of  the  judg* 
ment  creditors  or  trust-deed  creditors  "have,  by  any  presentation,  proof,  plead- 
ing, or  otherwise,  so  asserted  their  claims  as  authorizes  the  said  commissioner 
to  report  the  same."  Third,  "for  other  reasons  appearing  upon  the  face  of 
the  papers. " 

On  the  16th  day  of  July,  1886,  the  cause  was  heanl  on  the  report  of  the  com^ 
missloner  and  exceptions,  and  the  court  sustained  the  exception  of  tlie  com* 
plainants  "to  so  much  of  the  commissioner's  report  as  computes  the  interest 
at  ten  per  cent,  on  the  trust-deed  debt  from  defendant  W.  H.  Tompkins  to  the 
defendant  John  S.  Scully;  said  usurious  interest  on  interest  appearing  upon 
the  face  of  the  trust  deed  securing  said  debt.  *  *  *  And  said  debt  is  liere 
ascertained  to  be  $8,861.27,  with  interest  from  March  1,  1886,  as  repoi-ted  by 
said  commissioner  in  one  phase  of  his  said  report,  allowing  legal  rate  of  inter- 
est on  said  debf  The  decree  also  sustained  the  first  exception  of  defendant 
Tompkins  to  the  amount  of  debt  found  due  the  plaintiffs,  and  reduced  one 
item  from  $1,084.01  to  $322.70,  as  of  March  1, 1886,— the  plaintiff  consent- 
ing to  the  correction ;  overruled  Tompkins'  second  exception ;  and,  as  thus  cor- 
rected, the  report  was  confirmed;  then  set  out  the  debts  as  to  their  priorities* 
as  ascertained  by  the  report ;  gave  the  defendant  120  days  to  pay  the  sum ; 
and,  in  default  of  payment,  commissioners  therein  appointed  were  required  to 
sell  the  real  estate  therein  mentioned.  The  defendant  A.  F.  Mathews,  under 
section  5  of  chapter  1S4  of  the  Code,  gave  notice  of  a  motion  to  rehear  said 
cause,  and  to  move  the  court  to  reverse  the  decree  for  error  there  appearing, 
as  follows:  (1)  Because  said  decree  sustained,  instead  of  overruled,  as  it 
should  have  done,  the  exceptions  of  the  plaintiff  to  the  report  as  to  the  debt 
due  A.  F.  Mathews;  (2)  because  by  said  decree  the  amount  of  said  debt  was 
fixed  at  $8,361.27;  (3)  because  said  decree  did  not  overrule  said  exception, 
and  then  confirm,  without  modification,  the  said  report,  and  decree  to  said 
Mathews  the  amount  so  reported,  to- wit,  $9,969.09,  as  of  March  1, 1886;  (4) 
because,  if  it  was  not  proper  to  fix  the  debt  at  said  amount,  it  should  have 
been  fixed  at  $8,464.79,  as  of  March  1, 1886,  as  in  one  of  the  alternative  state- 
ments in  the  report;  (5)  because  the  decree  did  not  direct  the  sale  of  tlie  lauds 
conveyed  in  said  trust  deed  to  be  made  free  from  ail  ctmtingent  right  of  dower 
of  the  wife  of  defendant  Tompkins,  slie  having  joined  in  the  deed;  (6)  because 
said  decree  did  not  direct  the  ascertainment  of  the  value  of  said  contingent 
dower  interest  in  said  land,  and  its  appropriation  to  the  payment  of  said  debt, 
the  only  lien  or  charge  thereon ;  (7)  because  said  decree  did  not  with  suffi- 
cient distinctness  ascertain  and  fix  the  priorities  of  said  liens;  (8)  because 
said  decree,  in  fixing  the  terms  of  sale  of  the  lands  conveyed  by  said  trust  deed, 
did  not  follow,  but  departed  from,  the  terms  prescribed  and  contracted  for  by 
said  deed.  The  court,  on  the  23d  day  of  September,  1886,  overruled  the  mo- 
tions, and  thereupon  the  said  A.  F.  Mathews  appealed  to  this  court  from  the 
last  order,  as  well  as  from  the  decree  of  the  16th  day  of  July»  1886. 

It  is  Insisted  in  the  argument  that,  without  a  plea  or  defense  of  usury,  it  is 
the  duty  of  the  court,  whenever  usury  appears  on  the  face  of  the  paper  in 
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which  the  debt  is  claimed,  to  purge  it  of  its  usury,  because  the  statute  declares 
that  the  promise  to  pay  a  greator  rate  of  interest  than  6  per  cent,  shall,  as  to 
the  excess  of  interest,  be  void,  and  therefore  the  complainant,  by  counsel,  ex- 
cepted to  the  report  of  the  commissioner,  because  it  allowed  to  Matliews  on 
bis  claim  10  per  cent,  interest,  as  provided  in  the  bond  and  deed  of  trust;  and 
this  though  no  plea  or  defense  of  usury  by  the  debtor  had  been  made.  And, 
to  sustain  this  position,  counsel  for  the  appellees  Barbour,  Steadman,  and 
Herod  cite,  Bank  v.  Wagy&ner,  9  Pet.  400;  Levy  v.  Qadshy,  3  Cranch,  186; 
Turner  v.  Turner,  80  Va.  381;  Shipman  v.  Bailey,  20  W.  Va.  144.  In 
Bank  v.  Waggener,  supra,  the  action  was  on  a  promissory  note  of  i$5,000. 
Mr.  Justice  Stort,  in  his  opinion,  (page  393,)  says:  "The  plea  of  payment 
was  put  in,  upon  which  issue  was  joined,  and  it  was  agreed  between  che  par- 
ties, that  either  party,  under  the  issue,  mi^ht  give  In  evidence  any  special 
matter  which  could  be  specially  pleaded."  This  will  explain  what  tlie  justice 
means  where,  on  page  400,  the  page  cited,  he  said:  "Now,  it  distinctly  ap- 
pears in  the  evidence,  as  has  been  already  stated,  that  no  Interest  or  discount 
whatever  was  actually  taken  on  the  note,  and  on  the  face  of  the  note  there 
was  no  reservation  of  usury  on  the  face  of  the  transaction.  The  case  then  re- 
solves itself  into  this  inquiry:  whether,  upon  the  evidence,  there  was  any  cor- 
rupt agreement  or  device  or  shifts  to  reserve  or  take  usury;  and,  in  this  as- 
pect of  the  case,  the  ^uo  animo,  as  well  as  the  acts  of  the  parties,  is  most 
important."  This  evidence,  which  the  court  proceeds  to  review,  was  intro- 
duced under  what  was  equivalent  to  a  plea  of  usury.  In  Levy  v.  Oadsby,  su- 
pra, 186,  Marshall,  0.  J.,  said:  "It  was  slightly  contended  by  counsel  for 
the  plaintiff  in  error  that  when  usury  has  been  specially  pleaded,  and  the  evi- 
dence adduced  to  support  such  plea  has  been  adjudged  by  the  court  to  be  in- 
applicable to  the  facts  so  pleaded,  the  same  evidence  cannot  be  admitted  upon 
the  plea  of  non  assumpsit.  No  cases  in  support  of  this  position  have  been 
cited,  and  it  does  not  appear  to  be  reasoning  from  analogy.  In  cases  where 
there  are  special  and  general  counts  in  a  declaration,  and  the  evidence  doea 
not  support  the  special  couhts,  the  plaintiff  is  allowed  to  apply  the  same  evi- 
dence in  support  of  the  general  counts.  On  a  parity  of  reasoning,  the  de- 
fendant should  be  permitted  to  give  in  evidence,  upon  the  plea  of  non  as- 
sumpsit, the  same  facts  which  were  adjudged  inapplicable  to  the  special  pleas, 
but  which  might  have  been  received  on  the  general  plea  if  the  special  plea  had 
not  been  pleaded."  This  amounts  to  saying  that  usury  may  be  proved  under 
the  plea  of  non  assumpsit,  which  has  been  decided  frequently.  But  it  is  no- 
where contended,  by  any  authority  1  have  seen,  that  if  it  is  not  in  some  form 
pleaded,  though  it  appears  on  the  face  of  the  papers  or  evidence,  it  can  be  taken 
advantage  of  even  by  the  debtor  himself,  or  by  the  court.  The  case  of  Tur- 
ner  v.  Turner  is  as  inapplicable  as  the  others,  because  it  appears  from  the 
opinion  of  Hinton,  J.,  that,  by  section  8  of  chapter  122  of  the  Acts  of  Vir- 
ginia Legislature  1874,  it  is  provided  that  '*  where  the  contract  or  assurance  is 
in  writing,  and  usurious  interest  is  provided  for  therein,  judgment  shall  be 
rendered  for  the  principal  sum  only,  although  the  defendant  may  have  failed 
to  file  a  plea  of  nsury. "  There  is  nothing  in  Shipman  v.  Bailey  on  the  ques- 
tion. So  no  authority  is  cited,  and  we  believe  none  can  be,  that  would  author- 
ize a  court,  without  the  defense  of  usury  in  some  manner  being  interposed, 
at  the  instance  of  the  creditor,  the  debtor,  or  on  its  own  motion,  to  purge  the 
debt  of  usury.  The  plaintiff  here,  as  we  shall  presently  see,  had  no  right  to 
ask  it;  and,  unless  the  debtor  himself  had  put  in  the  defense  of  usury,  he 
could  not,  by  merely  asking  the  court,  on  the  face  of  the  report  and  accompa- 
nying papers,  have  the  court  to  purge  the  debt  of  usury  appearing  on  the  face 
of  the  note  and  deed  of  trust.  Therefore,  there  was  nothing  in  his  general 
exception  to  the  report,  "for  other  reasons  apparent  on  the  face  of  the  papers. " 
The  defense  of  usury  is  personal  to  the  debtor.  Therefore,  in  the  debtor's 
life-time,  a  creditor  cannot  rely  upon  such  defense  to  defeat  the  claim  of  an« 
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other  creditor  in  whole  or  in  part.  Lee  v.  Feamster,  21  W.  Va,  100.  The 
term  '*plea"  is  used  in  this  case,  but  it  means  defense,  because  it  could  be 
tiiken  as  well  by  exception  to  a  commissioner's  report,  as  by  a  plea  or  answer 
filed  in  the  suit.  The  defense  could  not  be  made  in  this  case,  Tompkins  being 
in  life,  by  anyone  except  himself.  Did  he  rely  on  such  defense?  He  did  not, 
certainly,  either  by  plea  or  answer.  He  did  not  make  such  defense,  as  he  did 
not  in  terms  except  to  the  commissioner's  report  because  it  audited  the  claim 
against  him  at  10  per  cent.  If  he  then  uuide  such  defense,  it  must  have  been 
that  he  did  what  was  equivalent  to  excepting  to  the  report,  by  asking  an  al- 
ternative statement  to  be  made  showing  what  the  claim  would  amount  to,  cal- 
culating the  interest  at  6  per  cent.  It  is  not  said  anywhere  in  the  record  that 
Tompkins  did  that.  The  commissioner  made  such  statement,  and  says,  in  his 
report,  he  made  it  "at  the  request  of  counsel  of  W.  H.  Tompkins.'*  It  was 
not  a  pleading  to  bind  the  party  by  his  counsel  doing  it  for  him.  He  might 
not  have  wished  it  to  be  done.  Many  men  are  averse  to  pleading  usury,  and 
would  rather  suffer  in  their  property  by  not  pleading  it  than  suffer  in  their 
persons  by  doing  so.  If  he  had,  in  this  instance,  wished  the  defense  inter- 
posed after  the  alternative  statement  had  l)een  made  by  the  commissioner,  and 
the  commissioner  ignored  it,  and  reported  tlie  debt  at  10  per  cent,  because, 
as  he  supposed,  the  defense  of  usury  was  not  in,  then,  certainly,  he  would 
have  excepted  to  the  report  on  the  ground  of  usury,  and  because  the  commis- 
sioner did  not  adopt  the  alternative  statement.  He  clearly  did  not  intend  to 
do  this,  as  he  excepted  to  the  report  on  other  grounds,  and  not  on  this.  There 
is  nothing  here  that  approaches  an  exception  to  the  commissioner's  report  on 
the  ground  of  usury. 

A  report  of  a  commissioner  will  be  presumed  to  be  admitted  as  correct  by 
the  parties,  both  as  to  principles  and  sufficiency  of  evidence,  except  so  far  as 
it  is  objected  to  by  proper  exception.  Ward  v.  Wardf  21  \V.  Va.  262.  An 
exception  must  be  a  distinct,  positive  objection  in  writing,  an  allegation  of 
insufficiency  or  error,  something  to  apprise  the  commissioner  or  court  of  the 
subject  of  the  complaint,  and  to  give  to  the  opposite  party  fair  notice,  of  what 
the  objection  is.  Exceptions  to  a  commissioner's  report  partake  of  the  nature 
of  a  special  demurrer,  and  the  party  complaining  must  point  out  the  errors  with 
reasonable  certainty,  so  as  to  direct  the  attention  of  the  court  to  them;  and 
the  parts  not  thus  excepted  to  are  admitted  to  be  correct.  Chapman  v.  Mail- 
road  Co.,  18  W.  Va.  185;  Crislip  v.  Cain,  19  W.  Va.  438.  Exceptions  re- 
quire the  signature  of  counsel,  and  are  a  written  enumeration  of  the  alleged 
errors,  and  of  the  corrections  proposed ;  and  they  should  be  so  framed  as  not 
merely  to  allege  error  in  general  terms,  but  to  enable  the  court  to  decide  dis- 
tinctly on  each  point  in  dispute.  Adams,  Eq.  384,  886.  Whatever  is  insisted 
on  before  a  master  by  way  of  argument  or  objection  is  considered  as  waived 
or  abandoned  if  it  is  not  made  matter  of  exception,  unless,  indeed,  it  mani- 
festly appears  upon  the  face  of  the  report  itself  that  the  master  has  committed 
an  error  which  ought  to  becorrected.  Gordon  v.  Lewis,  2  Sum.  143.  Excep- 
tions to  a  master's  report  should  be  so  framed  as  not  merely  to  allege  error  in 
general  terms,  but  should  be  su£Sciently  definite  and  explicit  to  enable  the 
court  understandingly  to  decide  on  each  point  in  dispute.  Allegations  of  er- 
ror without  pointing  out  any  particulars,  are  clearly  insufficient.  Greene  v. 
Bishop,  1  Cliff.  186;  Dexter  v.  Arnold,  2  Sum.  108;  Harding  v.  Handy,  11 
Wheat.  108.  If  no  exceptions  be  filed  to  a  report  while  the  same  remains  in 
the  hands  of  a  commissioner,  he. is  not  required  to  retain  with  bis  report  the 
evidence  which  was  before  him,  and  on  which  he  acted.  Thompaon  v.  Cat- 
lett,  24  W.  Va.  524.  If  the  statute  of  limitation  had  not  been  specially 
pleaded  in  a  cause,  and  had  not  been  relied  on  before  the  commissioner,  and 
the  commissioner  failed  to  recognize  the  stat  ute,  or  disregarded  it,  and  no  ex. 
ception  was  made  to  the  report  for  that  reason,  the  appellate  court  will  con. 
sider  the  statute  of  limitation  out  of  the  cause,  although  the  report  on  its 
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face  shows  that  some  of  the  claims  allowed  by  the  commissioner  were  barred. 
Woodyard  v.  PoUley,  14  W.  Va.  214.  In  CampbelVsAdmW  v.  WhiU,  Id.  122, 
ft  was  held  that  where  some  of  the  accounts  are  disputed,  or  objected  to  aa 
i  nipi  oper  to  be  allowed,  and  it  is  doubtful  whether  they  should  be  allowed,  it 
is  not  improper  for  the  commissioner  to  direct  the  attention  of  the  court  to 
them  by  alternative  statements  leading  to  different  results,  and  thus  leave 
the  court  to  draw  its  own  conclusions  as  to  which  statement  should  be  con- 
firmed. We  have  seen  how  stringent  is  the  chancery  practice  as  to  excep- 
tions to  commissioner's  reports;  that  they  must  be  in  writing  and  signed  by 
counsel;  tliat  they  must  call  attention  to  the  precise  question  to  be  raised 
thert'by,  so  as  to  enable  the  court  intelligently  to  pass  upon  it;  that,  unless 
such  an  exception  is  filed  before  the  commissioner,  he  is  not  required  to  send 
to  the  court  the  evidence  on  which  he  has  acted.  Now,  can  it  for  a  moment 
be  insisted  that  a  mere  request  to  the  commissioner  to  make  out  the  state- 
ment of  a  claim  at  6  per  cent.,  or  legal  interest,  when  tlie  bond  calls  for  10 
per  cent.,  is  in  itself  an  exception  to  the  report  of  the  commissioner  which  al- 
lows the  claim  at  10  per  cent?  The  statement  of  the  debt  at  6  per  cent.,  if 
not  adopted  by  the  commissioner,  amounts  to  nothing,  unless  an  exception  is 
made  to  the  report  of  the  commissioner,  insisting  that  the  debt  should  be 
purged  of  usury,  and  that  the  alternative  statement  shows  all  the  debt  legally 
amounts  to.  Where  the  commissioner  repudiates  an  alternative  statement 
made  by  request,  it  amounts  to  nothing,  unless  the  report  is  excepted  to. 
Here,  then,  under  no  rule  of  chancery  practice,  can  it  be  said  there  was  by  the 
debtor  any  defense  of  usury  put  in,  either  by  plea,  answer,  exception  to  the 
commissioner's  report,  or  otherwise.  Therefore  the  question  of  usury  is  out 
of  this  cause. 

Some  questions,  however,  do  arise  on  the  face  of  the  report  which  are 
proper  for  our  consideration.  The  $7,000  Iwnd  reads:  "Three  years  after 
date,  with  interest  from  date,  to  be  paid  annually  at  the  rate  of  ten  per  centum 
per  annum,  I  promise  and  bind  myself,  my  heir,"  etc.,  "to  pay  to  John  S. 
Scully,  his  heirs  or  assigns,  the  just  and  full  sum  of  seven  thousand  ($7,000) 
dollars.  Value  received.  As  witness  my  hand  and  seal  this  13th  day  of  Oc- 
tober, 1881.  W.  H.  Tompkins.  [Seal.]"  The  debt  of  Mathews  is,  of  course, 
a  lien  on  the  lands  embraced  in  the  deed  of  trust,  but  it  is  not  the  first 
lien.  A  number  of  judgment  liens  have  priority  over  this,  the  only  trust- 
deed  lien.  The  commissioner  calculated  the  interest  upon  the  interest.  Had 
he  the  right,  under  the  law,  to  do  this?  The  bond,  which  is  the  contract, 
provided  in  express  terms  that  the  interest  was  to  be  paid  annually,  and  for 
several  years  new  notes  for  interest  were  given,  and  on  these  notes  Interest 
was  charged ;  but  it  was  by  the  commissioner  only  compounded  when  the  new 
interest  notes  covered  it,  and  from  the  time  they  ceased,  at  10  percent,  on  the 
debt,  to  the  time  the  report  was  made,  to- wit,  March  1, 1886.  An  agreement 
to  pay  interest  on  interest  is  valid  if  made  after  the  interest  which  is  to  bear 
interest  has  become  due  and  payable.  Craig  v.  McCtUloch,  20  W.  Vsl.  148. 
In  this  case  the  bond  was  similar  to  the  bond  here,  and  the  interest  was  cal- 
culated by  compounding  it,  charging  interest  upon  interest  and  an  obligation 
executed  for  the  aggregate  amount,  and  to  secure  this  bond  a  deed  of  trust 
was  executed;  and  it  was  held  that  this  was  not  usurious  or  inequitable. 
This  decision  is  conclusive  that  the  debt  is  valid,  including  the  compound  in- 
terest In  the  cause  here;  and  as  it  was  provided  for  in  the  bond,  and  recog- 
nized by  the  deed  of  trnst,  it  would  constitute  a  part  of  the  trust-deed  debt, 
and  a  Men  on  the  land,  subject  to  the  trust  deed,  as  against  the  grantor,  Tomp- 
kins. This  court  held  in  MeCarty  v.  Chalfant,  14  W.  Va.  531,  that  a  deed 
ef  trust  bona  fide  made,  may  be  for  fui-ther  advance  by  the  cestui  que  trust, 
as  well  as  for  present  debts  and  liabilities;  and  it  will  be  valid  between  the 
parties,  and  against  subsequent  purchaser,  (after  the  advancements  were 
made,)  with  cunstnictive  or  actual  notice  of  tlie  deed  of  trust,  not  only  as  to 
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the  indebtedness  at  the  execution  of  the  trust,  but  also  subsequent  advance- 
ments made  by  the  cestui  que  trust,  on  faith  of  the  deed  of  trust,  subsequent 
to  the  execution  tliereof,  to  the  extent  of  the  amount  specified  in  the  trust.  I 
suppose  there  could  be  no  doubt,  if  a  deed  of  trust  were  executed  to  secure  a 
negotiable  note,  "and  any  renewal  or  renewals  thereof,"  and  the  note,  from 
time  to  time,  was  renewed,  and  the  interest  added,  that  the  trust  would 
cover  this  accumulated  interest,  which  would  bear  interest.  1  Jones,  Mortg. 
§  355.  Accrued  interest  is  a  debt ;  and  even  where  an  agreement  made  at  the 
time  of  the  loan  for  converting  interest  into  principal,  from  time  to  time,  as 
it  shall  become  due,  is  not  allowed,  because  it  is  in  some  states  regarded  as 
offensive  and  usurious;  yet,  when  it  has  become  due,  there  is  no  objection  to 
the  parties  oonverting  such  interest  into  principal,  and  securing  it  by  a  fur- 
ther mortgage.  It  is  regarded  in  the  nature  of  a  further  advance;  and  not 
only  may  it  form  the  consideration  of  a  second  or  further  mortgage,  but,  as 
between  the  parties,  it  may  be  tacked  to  the  first  mortgage.  Id .  §  652 ;  Quimhy 
V.  Cook^  10  Allen,  32;  Wilcox  v.  Rowland,  23  Pick.  167;  Pinckard  v.  Ponder, 
6  Ga.  253;  Toionsend  v.  Coming,  1  Barb.  627;  Williams  v.  Hance,  7  Paige, 
681;  Bslava  v.  Lepretre,  21  Ala.  504;  Banks  v.  McClelland,  24:  Md.  62;  F/te- 
huffh  V.  McPherson,  3  Gill,  408;  Hale  v.  Hale,  1  Cold.  233;  Parkham  v. 
Pulliam,  5  Cold.  497.  Begarding  this  Interest  on  interest  in  the  nature  of 
an  advance,  we  think,  as  between  the  parties,  as  the  note  was  given,  there- 
fore it  can  be  tacked  onto  the  first  mortgage,  but  will  not  be  a  prior  lien  over 
Judgments  recovered  after  the  mortgage  was  executed. 

But  did  or  did  not  the  court  err  in  its  decree,  which  failed  to  permit  the 
debt  of  Mathews  to  bear  interest  at  10  per  cent,  until  it  is  paid?  This  debt, 
by  the  decree,  with  the  other  claims,  is  '^adjudged  to  be  a  lien  against  the  de- 
fendant's real  estate,  with  interest  thereon  from  the  1st  day  of  March,  1886, 
until  paid;"  thus  making  it  bear  only  6  per  cent.,  according  to  the  statute. 
Upon  the  question  here  presented  there  is  much  conflict  of  authority.  In 
BreiDster  v.  Wakefield,  22  How.  118,  it  was  held  that,  when  the  note  was  en- 
tirely silent  as  to  the  rate  of  interest  thereafter,  if  it  is  not  paid  at  maturity 
the  creditor  is  entitled  to  interest  after  that  time  by  operation  of  law,  and  not 
l^  virtue  of  any  promise  that  the  debtor  has  made;  that,  if  the  right  to  inter- 
est depended  upon  the  contract,  the  holder  would  be  entitled  to  no  interest 
whatever  after  the  date  of  payment.  To  the  same  effect  are  Cook  v.  Fowler, 
L.  R.  7  H.  Ll  27;  Bumhisel  v.  Firman,  22  Wall.  170;  Baton  v.  Boissonnanlt, 

67  Me.  540,  24  Amer.  Bep.  52;  Pearoe  v.  Hennessy,  10  B.  I.  223;  Society  v. 
Loomis,  42  Conn.  570;  LudtMck  v.  Htmtzinger,  5  Watts  A;  S.  51;  Henderson 
▼.  Laurens,  2  Desaus.  Eq.  170;  Briggs  v.  Winsmith,  10  S.  C.  133,  30  Amer. 
Bep.  46;  Ifewion  v.  Kennerly,  31  Ark.  626,  25  Amer.  Bep.  592;  Henry  v. 
Thompson,  1  Min.  209;  Kitchen  ▼.  Bank,  14  Ala.  233;  Bums  v.  Anderson, 

68  Ind.  202,  34  Amer.  Bep.  250.  In  Massachusetts  it  is  held  that  the  note 
bears  the  same  rate  of  interest  after  the  time  of  payment ;  and  the  reason 
given  is  that  ''the  plaintiff  receives  interest,  both  before  and  after  the  note 
matures,  by  virtue  of  the  contract,  as  an  incident  or  part  of  the  debt,  and  is 
entitled  to  the  rate  fixed  by  the  contract. "  Brannon  v.  Hursell,  112  Mass.  63. 
To  the  same  effect  are  Cecil  v.  Hicks,  29  Grat.  1,  26  Amer.  Bep.  391;  Over- 
ton V.  Bolton,  9  Heisk.  762,  24  Amer.  Bep.  367;  Pridgen  v.  Andrews,  7  Tex. 
461;  Hopkins  r.  Crittenden,  10  Tex.  189;  Spencer  v.  Maaqfteld,  16  Wis.  178; 
Pruyn  t.  Milwaukee,  18  Wis.  367;  Btnyre  v.  Mr-Daniel,  28  111.  201;  Hand  v. 
Armstrong,  18  Iowa,  824;  Thompson  v.  Picket,  20  Iowa,  490.  I  have  found 
these  authorities  collected  in  a  note  to  Briggs  v.  Winsmith,  30  Amer.  Bep.  46, 
and  have  been  saved  much  labor.  The  same  principle  is  settled  as  in  the  last 
cases  cited,  in  Shipman  v.  Bailey,  20  W.  ^a.  140,  although  in  that  case  the 
note  provided  for  the  payment  of  ''eight  per  cent  from  date  until  paid;"  but 
the  court  held  that,  in  contracts  for  the  payment  of  money,  the  interest  on  the 
principal  sum  is  a  legal  incident  of  the  debt,  and  a  part  of  the  contract:  and 
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whenever  there  is  a  contract  for  the  payment  of  a  specified  legal  rate  of  inter- 
est, whether  such  rate  is  fixed  by  the  contract  itself  or  by  the  law  of  the  place 
where  it  is  made,  the  obligation  of  the  contract  extends  to  the  time  of  pay- 
ment of  such  interest  as  fully  as  it  does  to  the  payment  of  the  principal  sum, 
and  courts  have  no  more  power  to  change  the  rate  thus  fixed  than  they  have 
to  dispense  with  the  enforcement  of  the  contract  either  in  wliole  or  part.  In 
Pickens  v.  McCoy,  24  W.  Va,  344,  it  was  held  that  where  a  bond,  by  its 
terras,  bears  interest  at  3  per  cent,  per  annum  from  date,  a  decree  for  the 
payment  thereof  should  be  for  the  aggregate  sum  due,  the  interest  being  com- 
puted at  the  rate  of  3  per  cent,  until  paid.  A  decree  providing  for  interest  at 
6  pc^r  cent,  on  such  aggregate  sum  Is  erroneous.  It  is  therefore  settled  with 
us  that  the  contract  rate  shall  govern  to  the  end,  until  the  note  is  paid, 
whether  that  rate  is  higher  or  lower  than  the  legal  rate.  In  this  case,  there- 
fore, the  decree  is  erroneous  in  fixing  the  interest,  from  the  date  of  the  com- 
missioner's report,  at  6  per  cent.  As  to  this  debt,  it  should  have  provided 
that  the  sum  found  by  the  commissioner  should  bear  interest  at  10  per  cent, 
until  paid. 

The  decree  should  also  have  directed  the  commissioner,  in  selling  the  land, 
to  sell  it  clear  of  the  wife's  contingent  right  of  dower,  if  it  should  appear  at 
the  sale  that  it  is  necessary  to  pay  the  full  amount  of  the  trust  lien.  If  it 
will  bring  sufficient  to  pay  that  lien,  after  discharging  prior  liens  thereon, 
then  it  should  be  sold  subject  to  the  wife's  contingent  right  of  dower.  The 
decree  should  have  so  provided,  so  bidders  would  know  what  they  were  buy- 
ing at  the  sale.  It  was  not  error  to  fail  to  ascertain  what  was  the  value  of 
the  contingent  right  of  dower,  because  such  value  could  not,  in  this  case,  be 
ascertained  until  it  was  known  what  the  land  would  bring  at  the  sale.  When 
that  is  ascertained  by  the  sale,  then  the  court  will,  if  it  is  sold,  fix  its  value, 
and  it  will  then  be  paid  in  part  discharge  of  the  Mathews  lien, — the  only  one 
thereon.  We  think  the  decree  with  sufficient  certainty  fixed  the  priorities  of 
the  liens. 

It  is  also  assigned  as  error  that  the  terms  of  the  deed  of  trust  were  not  fol- 
lowed in  the  decree.  Several  Virginia  cases  are  cited.  The  rule  in  Virginia 
is  difi^erent  from  ours.  Here  it  is  held  that  where  there  are  judgment  liens, 
and  trust-deed  liens  on  land,  and  a  resort  to  a  court  of  equity  is  necessary  to 
fix  priorities  and  enforce  the  liens,  that  the  rules  of  a  court  of  equity  will  be 
followed  in  the  terms  of  the  sale.  This»  certainly,  would  be  so  when,  as  here, 
there  are  many  judgment  liens  prior  to  the  trust  deed.  The  court  did  not 
err  in  decreeing  the  sale  on  time. 

For  the  foregoing  reasons  the  order  of  the  judge  in  vacation,  made  on  the 
23d  day  of  September,  1886,  and  the  decree  rendered  in  the  cause  on  the  Ibth 
day  of  July,  1886,  are  severally  reversed,  with  costs,  and  the  said  decree  must 
be  corrected  by  changing  the  report  of  the  commissioner,  in  this:  that  the  in- 
terest shall  be  calculated  on  the  principal  sum  at  10  per  cent,  from  the  date 
of  the  bond  to  the  1st  day  of  March,  1886,  which  shall,  as  against  subsequent 
liens,  be  a  valid  lien,  and  as  to  the  defendant  Tompkins,  if  the  property 
should  sell  for  enough  to  pay  all  the  liens  thereon,  the  sum  found  by  the  com- 
missioner is  correct;  but,  as  against  all  the  parties,  he  is  entitled  to  have  in- 
terest on  his  claim  calculated  at  10  per  cent,  up  to  the  Ist  of  Marcli,  1886»  and 
then,  on  that  aggregate  sum,  at  10  per  cent.  The  decree  must  also  provide 
for  the  sale  free  of  the  contingent  right  of  dower  of  Mrs.  Tompkins,  if  neces- 
sary, as  hereinbefore  set  forth;  and  this  cause  is  remanded  for  further  pro- 
ceedings to  be  had  in  accordance  with  this  opinion. 

Sntd£R  and  Woods»  J  J.,  concur.    Green,  J.,  absent. 
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Yaxjoht  et  al,  v,  Cain  et  oZ. 
{Supreme  Ocurt  of  Appeal$  of  West  Virfflninu    June  87, 1888.) 

1.  SPBCino  PssiOBMurcs— Plbasiko— TsNviB  OF  Dbbd  with  Bill. 

Ordinarily,  it  is  not  esaential  that  the  plaintifl,  in  a  suit  for  the  speciflc  execution 
of  a  contract  for  the  sale  of  land,  should  tender  with  his  bill  a  deed  to  the  defend- 
ant for  l^e  land,  even  when  the  execution  of  the  deed  and  the  payment  of  the  pur- 
chase zooney  are  dependent  covenants.^ 

9b  Bamb— Plbabiho— Datb  or  Acknowlbdombnt  ot  Bbbd  Tbmbbbbb  with  BnXi 

A  bill  filed  by  a  married  woman  and  her  husband  for  the  specific  performance  of 
a  contract  for  the  sale  of  land  belonging  to  the  female  plaintiff,  is  not  demurrable 
simply  because  it  appears  upon  the  face  of  the  deed  tendered  with  the  bill  that 
the  acknowledgment  Is  dated  after  the  suit  had  been  commenced.* 

iSyUabus  bv  the  C<ni/rt,) 

Appeal  from  circuit  ooart»  Ritchie  county. 

Van  WiiMe  dk  Ambler^  for  appellants.    Beard  <&  Lockhartf  for  appellees. 

Snyder,  J.  Suit  brought  in  the  circuit  court  of  Ritchie  county  by  Hannah 
J.  Yaught  and  Stephen  Vaught,  her  husband,  against  James  A.  Cain  and 
8.  Woodard,  for  the  speciflc  execution  of  a  contract  for  the  sale  of  land. 
The  bill  was  filed  at  September  rules,  1885.  The  only  defense  made  by  the 
defendants  was  a  demurrer  to  the  bill,  which  was  overruled  by  the  court. 
The  defendants  having  failed  to  answer,  the  court,  by  Its  decree  of  February 
22, 1886,  granted  the  relief  prayed  for  in  the  bill,  and  from  this  decree  the 
defendant  Woodard  has  appealed.  The  material  averments  of  the  bill  are 
that,  the  female  plaintiff  being  the  owner  in  fee  of  an  undivided  one-third 
of  a  tract  of  213  acres  of  land  on  Gillespie*s  run  in  Ritchie  county,  she  and 
her  husband  entered  into  a  written  contract  on  June  11, 1883,  for  the  sale  of 
her  interest  in  said  land  to  the  defendant  James  A.  Cain  at  the  price  of  $200, 
of  which  sum  Cain  paid  $100  in  cash,  and  for  the  residue  executed  his  bond, 
payable  to  the  plaintiffs  one  year  after  date  of  said  contract,  with  interest; 
that,  at  the  date  of  said  contract  of  sale,  the  female  plaintiff  was  under  21 
years  of  age,  and  therefore,  to  protect  the  said  Cain,  the  plaintiffs,  with  L. 
H.  Wells  as  their  surety,  executed  to  him  their  obligation,  conditioned  tliat 
the  plaintiffs  would,  one  year  from  the  date  of  sale,  execute  and  deliver  to 
Cain  a  good  and  valid  deed  for  said  land;  that  in  June,  1885,  Cain  assigned 
and  sold  his  said  purchase,  and  all  his  Interest  in  said  land,  to  the  defendant 
Woodard,  and  directed  the  plaintiffs  in  writing  that  they  should  make  the 
deed  therefor  to  him  upon  the  payment  by  him  of  the  balance  of  the  purchase 
money;  that  after  the  said  unpaid  purchase  money  became  due,  and  the  fe- 
male plaintiff  had  become  of  age,  the  plaintiffs  informed  the  defendants  that 
they  were  ready  to  executf^  and  deliver  the  deed,  and  demanded  payment  of 
the  balance  due  on  the  land,  but  that  both  of  the  defendants  have  refused  and 
failed  to  pay  the  plaintiffs  any  part  of  said  balance,  and  the  whole  thereof  is 
still  due  to  them;  that  the  plaintiffs  have  filed  with  their  bill,  in  escrow,  to 
be  delivered  upon  the  payment  of  said  purchase  money,  their  deed  to  said 
Woodard  for  sJl  their  interest  in  said  land,  which  is  duly  acknowledged  for 
record.  The  prayer  is  that  the  said  contract  of  sale  be  specifically  executed; 
that  the  defendants  be  compelled  to  pay  the  unpaid  purchase  money,  or,  in  de- 
fault of  such  payment,  the  land  to  be  sold  to  pay  the  same;  and  for  general 
relief. 

No  grounds  of  demurrer  were  assigned;  but  the  appellant,  in  his  petition 
for  the  appeal  to  this  court,  alleges  two  grounds  upon  which  he  claims  the 
demurrer  should  have  been  sustained;  the  first  of  which  is  that  L.  H.  Wells 
was  an  essential  party  to  the  bill.    There  is  nothing  in  this  claim,  because, 

1  As  to  when  specific  performance  will  be  decreed,  see  SoUlvan  v.  Jennings,  (N.  J.)  14 
AtL  Rep.  lOi,  and  note. 
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Wells  being  simply  the  surety  for  the  execution  of  the  deed  by  the  plaintiffs 
upon  the  female  plaintiff  becoming  of  age,  his  liability  terminated  as  soon  as 
the  deed  was  executed,  and  it  was  therefore  unnecessary  to  make  him  a  party. 
The  second  ground  is  that  the  deed  tendered  with  the  bill  shows  upon  its  face 
that  it  was  not  fully  completed,  by  the  acknowledgment  by  both  the  grantors, 
until  September  7,  1885,  which  was  a  few  days  after  the  process  issued  com- 
mencing this  suit,  and  therefore  it  is  claimed  that  the  bill  shows  the  plaintiffs 
were  in  default,  and  had  no  cause  of  action  at  the  time  they  began  their  suit. 
This  ground  is  also  untenable.  The  allegations  of  the  bill  show  distinctly 
that,  by  the  express  direction  of  the  defendant  Cain,  the  plaintiffs  were  not 
to  make  the  deed  to  the  defendant  Woodard  until  he  had  fully  paid  the  bal- 
ance of  the  purchase  money;  and  Woodard  having  failed  to  pay,  or  offer  to 
do  so,  there  was  no  obligation  on  the  plaintiffs  to  deliver  the  deed  to  him. 
Even  if  we  hold  the  delivery  of  the  deed  and  the  payment  of  the  money  to  be 
dependent  covenants,  it  does  not  follow  that  the  plaintiffs  were  bound  to  ex- 
ecute and  tender  the  deed  before  they  could  have  a  cause  of  action.  What- 
ever may  be  the  rule  of  pleading  in  regard  to  dependent  covenants  in  courts 
of  law,  it  is  well  settled,  in  cases  of  this  character  in  courts  of  equity,  that  it 
Will  not  make  the  bill  demurrable  merely  because  the  plaintiff  fails  to  tender 
with  his  bill  for  specific  performance  a  sufficient  or  any  deed  for  the  land. 
Brooke  v.  Hewitt  3  Ves.  253.  In  Tavenner  v.  Barrett,  21  W.  Va.  657,  this 
court  decided  that  it  is  not  necessary  that  a  bill  for  specific  performance  filed 
by  a  vendor  should  show  that  he  had  a  valid  legal  title  to  the  land  sold.  On 
the  contrary,  the  bill  could  nut  be  demurred  to,  though  it  appeared  upon  its 
face  that  the  plaintiff  not  only  did  not  have  a  good  legal  title  to  the  land,  but 
that  he  had  no  title,  legal  or  equitable,  to  a  portion  of  the  land,  and  that  he 
never  could  acquire  a  good  title  thereto,  provided  that  this  portion  was  an  in- 
significant part  of  the  land  sold,  as  the  court  would  in  such  case  decree  spe- 
cific performance,  with  compensation."  This  case,  it  seems  to  roe,  is  conclu- 
sive of  the  point  under  consideration,  because,  if  the  bill  is  not  demurrable 
when  it  shows  upon  its  face  that  the  plaintiff  has  not  a  good  legal  title,  it  is 
certainly  no  valid  ground  of  demurrer  that  the  plaintiff  has  failed  to  tender 
with  his  bill  a  deed  conveying  the  title  to  his  grantee.  In  cases  of  this  kind, 
as  a  general  rule,  time  is  not  considered  of  the  essence  of  the  contract,  and 
therefore  it  is  not  regarded  as  material  whether  the  plaintiff,  at  the  time  he 
brings  his  bill  for  specific  execution,  was  in  a  situation  to  confer  a  good  title 
upon  his  grantee  or  not.  It  is  sufficient  if  he  can  confer  such  title  at  any 
time  before  the  decree  granting  him  relief.  Coffin  v.  Cooper^  14  Yes.  205.  It 
is  further  suggested  that  the  bill  does  not  aver  that  the  feniale  plaintiff  was 
of  age  at  the  time  she  executed  the  deed  tendered  with  the  bill.  This  is  a  clear 
misapprehension,  for  the  bill  does  in  express  terms  aver  that  the  deed  was  ex- 
ecuted after  the  female  plaintiff  became  of  lawful  age.  The  demurrer  was 
therefore  properly  overruled. 

In  the  final  decree,  after  directing  the  land  to  be  sold  by  a  commissioner,  in 
default  of  the  payment  of  the  balance  found  due  the  plaintiffs,  it  is  provided 
that  '*the  commissioner  shall,  before  advertising  the  land  or  receiving  any 
money  under  this  decree,  execute,  and  file  with  the  clerk  of  this  court,  bond,'^ 
etc.  It  is  insisted  by  the  appellant  that  this  requirement  of  the  decree  is 
not  a  sufficient  compliance  with  the  statut^^,  because  it  does  not  in  terms  say 
that  the  commissioner  shall  not  sell  the  land  until  he  gives  bond.  The  decree 
requires  the  commissioner  to  advertise  before  selling,  and  also  requires  the 
commissioner  to  give  bond  before  advertising.  It  therefore  necessarily  fol- 
lows that  no  sale  can  be  made  until  the  bond  is  given.  Upon  the  whole  rec- 
ord, I  find  no  error,  and  the  decree  must  therefore  be  affirmed. 

Johnson,  P.,  and  Woods,  J.,  concur.    Green,  J.,  absent. 
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State  v.  Brast. 

(Sxtpreme  Cowrt  of  AppeaXa  of  West  Virginia,    June  27, 1888.) 

1.  Gaming— PoLicT  of  Statutes  against— Supprbssion  of  Nuisancb. 

The  provision  of  our  statute  against  gamine  contained  in  Ckxle  W.  Va.  1 4,  o.  151, 
is  intended  to  prevent  gaming  from  becoming  an  annoyance  or  a  nuisanoe  to  the 
public,  and  not  specially  to  suppress  gambling  as  a  vice  per  se. 

9b  SaMB- EVIDBNOB— SUFFIOIBNOT  TO  SUSTAIN  CONVICTION. 

A  case  in  which  the  facts  proved  are  held  insufficient  to  sustain  a  verdict  of 
guilty  under  said  statute. 
iSyUabu8  Ijy  the  Court.) 

Error  to  circuit  court,  Wetzel  county. 

T.  P,  JaoobB,  for  plaintiff  in  error.     Atty,  Gen,  Caldwell,  for  the  State. 

Sntder,  J  At  the  Jannarj  term,  1888,  of  the  circuit  court  of  Wetzel 
county,  an  indictment  was  found  against  Amos  Brast,  charging  that  in  Au« 
gust,  1887,  the  said  ''Brast,  in  the  room  of  Amos  Brast,  in  the  Brast  House, 
in  the  town  of  New  Martinsville,  Wetzel  county,  W.  Ya.,  did  unlawfully  play 
a  game  at  cards  at  the  time  and  place  aforesaid,  and  the  said  Amos  Brast^s 
room,  as  aforesaid,  was,  at  the  time  aforesaid,  a  public  place,"  etc.  The  case 
was  tried  on  the  is^ue  of  not  guilty,  the  Jury  returned  a  verdict  of  guilty,  and 
thereupon  the  defendant  moved  the  court  to  set  aside  the  verdict  upon  the 
ground  that  it  was  contrary  to  the  law  and  the  evidence,  and  he  also  moved 
in  arrest  of  judgment,  both  of  which  motions  the  court  overruled,  and,  hav^ 
ing  fixed  his  fine  at  SIO,  entered  judgment  against  him  for  that  sum,  and  the 
costs.  At  the  instance  of  the  defendant,  the  court  certified  all  the  fftcts  proved 
on  the  trial,  and  the  defendant  obtained  this  writ  of  error.  The  indictment, 
it  seems  to  me,  is  clearly  good,  and  therefore  the  only  question  about  which 
there  can  be  any  controversy  in  this  court  is  whether  or  not  the  facts  certified 
are  sufficient  to  sustain  the  verdict  of  the  jury.  The  material  facts  proved 
are  as  follows:  The  defendant  is  a  son  of  the  proprietor  of  the  tavern  known 
as  the  ''Brast  House,*'  in  the  town  of  New  Martinsville,  in  Wetzel  county, 
and  occupied  a  room  in  the  building  connected  with,  and,  to  some  extent, 
used  as  a  part  of,  said  tavern,  for  the  accommodation  of  guests;  that  the  de- 
fendant took  possession  of  this  room  in  May,  1887,  and  used  it  as  his  own 
lodging-room,  and  boarded  with  his  father  at  the  tavern;  that  he  and  his- 
brother  were  engaged  in  the  lumber  business,  and  kept  their  books  in  said 
room,  and  both  had  k^  and  access  to  the  room;  that  the  defendant  kept  the 
room  looked  when  absent  from  it,  and  carried  the  key;  that  the  servants  of 
the  house  attended  to  the  room  for  the  defendant;  that  the  building  of  which 
this  room  is  a  part  is  about  eight  feet  from  the  main  tavern,  and  connected 
with  it  by  a  platform  between  the  hall-doors  of  the  second  story;  that  one  of 
the  doors  of  this  room  opened  into  other  rooms  of  the  annex,  which  were  used 
for  guests  of  the  tavern,  and  there  was  another  door  which  led  down-8tair» 
directly  to  the  street;  that  in  August,  1887,  on  Sunday,  about  1  o'clock  in 
the  day,  the  prosecuting  witness,  in  walking  along  the  alley  near  the  build- 
ing, heard  loud  talking  in  this  room;  that  she  was  seeking  for  her  husband, 
and  found  him  in  the  room  with  the  defendant  and  others  engaged  in  a  game 
of  poker,  and  that  money  and  poker  chips  were  on  the  table;  that,  to  prevent 
egress  from  the  other  rooms  of  the  building  to  that  of  the  defendant,  a  bed 
was  placed  across  and  against  the  door  of  the  defendant's  room,  and  said  door 
was  kept  locked  and  bolted  from  the  inside  of  the  defendant's  room;  and  that 
this  room  is  on  the  second  story  of  the  building.  These  being  the  facts  provedr 
the  question  is,  do  they  warrant  a  verdict  of  guilty  under  this  indictment? 

The  statute  provides  that  if  any  person,  "at  any  hotel  or  tavern,  or  other 
public  place,  or  place  of  public  resort,  play  at  any  game,  except  bowls,  chess,'' 
etc,  be  shall  be  fined,  etc.    Section  4,*c.  151,  Code*    Tlie  indictment  here  is- 
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for  playing  cards  at  a  public  place,  and  not  for  playing  at  an  hotel  or  tavern. 
According  to  the  statute,  gaming  at  an  hotel  or  tavern  Is  an  offense  wiUiout 
any  evidence  or  proof  that  it  is  a  public  place.  All  that  is  necessary,  in  such 
case,  is  to  prove  that  the  gaming  was  done  at  an  hotel  or  tavern,  and  the  of- 
fense is  established.  But  it  is  very  different  in  the  case  of  an  indictment  for 
gaming  at  a  public  place.  In  such  case  it  devolves  upon  the  prosecution  to 
prove,  not  only  the  place,  but  that  it  was  a  public  place.  Unless  the  gaming 
is  done  at  an  hotel  or  tavern  or  at  a  public  place,  the  act  does  not  constitute 
an  offense  under  the  provision  of  the  statute;  and,  unless  it  is  proved  that  the 
gaming  here  charged  was  done  at  a  public  place,  then,  under  this  indictment, 
the  defendant  is  not  shown  to  be  guilty  of  the  offense  charged,  and  cannot  be 
<;onvicted.  The  question  as  to  what  is  a  public  place,  within  the  meaning 
and  purpose  of  statutes  identical  or  similar  in  effect  to  the  one  under  consid- 
eration, has  been  frequently  passed  upon  by  the  courts  of  Virginia.  In  Witid- 
^or*8  Case,  4  Leigh,  680,  the  court  set  aside  the  verdict  and  judgment  of  con- 
viction under  an  indictment  for  unlawful  gaming  ''at  a  public  place,  to-wit, 
at  the  store-house  of  G.  Huddleston  &  Oo.,'*  because  the  proof  was  insufficient 
Jto  establish  that  said  store-house  was  a  public  plaoa  In  the  opinion  the  court 
says:  **To  convict  the  defendant,  it  was  incumbent  on  the  commonwealth  to 
prove  that  the  play  occurred  at  the  store  of  Huddleston  &  Co.*  and  that  it  was 
a  public  place  at  the  time  of  the  playing.  It  was  so  alleged  in  the  indictment. 
Proof  that  Huddleston  &  Co.'s  house  was  a  store-house  at  which  goods  were 
vended,  would  establish  that  it  was  a  public  place  so  long  as  it  was  kept  open 
for  that  purpose.  But  when  the  business  of  the  day  was  ended,  the  store- 
house was  bona  fide  shut  up,  the  doors  closed,  it  ceased  prima  fade  to  be  a 
public  place;  and,  in  the  absence  of  other  proof,  it  would  not  be  regarded  as 
a  public  place,  but  as  a  private  one. "  In  Vandine^s  Case,  6  Grat.  &9,  under 
an  indictment  for  gaming  at  a  public  place,  the  jury  found  a  special  verdict 
as  follows:  *'The  county  of  Jackson  owned  a  tract  of  about  80  acres  of  land 
for  the  purpose  of  maintaining  the  poor  of  the  county  upon  it.  This  land  was 
leased  to  Humphreys.  In  the  latter  part  of  August,  1848,  the  land  then  be- 
ing in  the  possession  and  under  the  control  of  Humphreys,  a  sliooting-match 
was  had  on  this  land,  at  which  all  persons  who  chose  to  attend  might  have 
done  so.  About  twenty  persons  were  present;  and,  while  the  shooting  was 
going  on,  the  defendant,  with  three  others*  left  the  shooting  party,  and  went 
up  a  ravine  about  200  yards  from  the  place  of  shooting,  to  a  place  thickly  sur- 
rounded with  brush  and  briers,  and  then  and  there  played  at  a  game  of  cards 
called  •  Bluff.'  They  could  not  be  seen  from  the  place  of  the  shooting-match 
in  consequence  of  the  brush  and  briers,  and  also  because  the  bank  of  the  ra- 
<vine  was  interposed.  There  were  about  ten  persons,  during  the  day,  engaged 
in  the  playing;  and  in  that  time  a  few  persons  passed  between  the  two  pla»9s. 
It  did  not  appear  that  Humphreys  had  authorized  these  parties  to  play  at  that 
place,  or  that  any  persons  were  excluded  who  chose  to  go  there;  and  the  place 
at  which  the  playing  occurred  had  not  been  resorted  to  for  the  purpose  of 
gaming,  or  for  any  other  purpose,  before  that  time."  Upon  these  facts  the 
general  court  held  that  judgment  should  be  entered  for  the  defendant.  In 
Feazle^s  Case,  8  Grat.  585,  it  was  held  that  "a  store-house  in  a  village,  late  at 
night,  after  persons  cease  to  come  to  the  store  to  purchase  goods,  and  the  door 
is  locked,  is  not  a  public  phice  within  the  meaning  of  the  statute  against  gam- 
ing." In  Bishop's  Case,  13  Grat.  785,  the  defendant  was  indicted  for  play- 
ing cards  at  or  near  Old  Shop  meeting-house.  Judge  Le£>  in  delivering  the 
opinion  of  the  oouit,  says:  *'  The  name  of  the  place  does  not  ea?  vi  termini 
import  that  it  was  at  all  times  a  public  place.  Although  while  the  public  miglit 
•be  assembled  there  for  religious  worship  or  other  purpose,  or  while  so  assem- 
bling, or  afterwards  dispersing,  it  might  well  be  a  public  place,  within  the 
meaning  of  the  statute,  yet  at  all  other  times  it  might  be  a  strictly  private 
place,  the  playing  at  which  would  not  be  a  violation  of  law."    In  Furoell's 
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Case,  14  6rat.  679,  the  court ^eld  that  "a  room  in  an  outhouse  within  the  in- 
closure  of  a  tavern  lot,  which  had  at  one  time  been  used  in  connection  with 
the  tavern,  and  the  room  over  which  is  still  so  used,  having  been  rented  by  a 
third  party,  and  held,  used,  and  controlled  by  him  independent  of  the  proprie- 
tor of  the  tavern,  though  the  occupier  boanled  at  the  tavern,  and  the  servants 
belonging  to  it  attended  to  the  room,  is  not  a  part  of  the  ordinary,  nor  is  it  a 
public  place,  in  the  sense  of  the  act.  Code  Va.  c.  198.  §  4."  The  general 
principle  to  be  deduced  from  these  cases  seems  to  be  that  the  place  at  which 
the  gaming  occurs  must  be  public  at  the  time  tlie  playing  takes  place.  It 
must  be  a  place  to  which  people  are  at  the  time  privileged  to  resort  without 
an  invitation.  There  must  also  be  a  publicity  about  it,  for  this  statute  is  not 
intended  to  reach  concealed  gaming  in  a  private  place.  There  are  other  pro- 
visions of  the  statute  made  for  the  punishment  of  such  cases.  This  provision 
is  not  intended  to  suppress  gaming  as  a  vice  per  se,  but  to  prevent  it  from 
becoming  an  annoyance  and  a  nuisance  to  the  public,  or  persons  not  partici- 
pating in  it.  Bish.  St.  Cr.  §  298.  Applying  this  principle  to  the  facts  in 
this  case,  I  am  of  opinion  that  the  verdict  of  the  jury  is  plainly  unwarranted 
by  the  facts  proved,  and  that  the  circuit  couit  erred  in  not  setting  it  aside. 
The  judgment  of  said  court  is  therefore  reversed,  the  verdict  set  aside,  and  a 
new  trial  awarded. 

Johnson,  P.,  and  Woods,  J  ,  concur.    Green,  J.,  absent. 


JRuffner's  Heirs  t>.  Hill  et  aL 

{Supreme  Court  of  Appeals  of  West  Virginia,    June  80, 1888.) 

L  Appeal— Revibw—Ordbr  Awabdivo  New  TbiaL— Illegal  Evidenob. 

Upon  a  writ  of  error  to  the  order  of  the  circuit  court  Betting  aside  the  verdict  of 
a  jury  and  awarding  a  new  trial,  the  plaintiff  in  error  cannot,  for  the  purpose  of 
having  such  order  reversed,  complain  in  this  oourt  that  the  trial  court  admitted 
illegal  evidence,  or  gave  the  jury  improper  instructions.    Woods,  J.,  dissenting. 

8.  Same— Review— Discretion  of  Trial  Court. 

When  a  new  trial  has  heen  granted  in  such  case,  the  opinion  of  the  trial  court  is 
entitled  to  peculiar  respect,  and  the  appellate  oourt  ought  not  to  interfere  with  the 
order  jirranting  the  new  trial,  unless,  upon  an  examination  of  the  whole  evidence, 
it  finds  a  clear  preponderance  of  evidence  in  favor  of  the  verdict.  It  is  the  con- 
stant practice,  In  such  cases,  to  refuse  to  disturb  such  order,  even  where  the  court 
would  have  done  the  same  thing  had  a  new  trial  been  denied.   Woods,  J. ,  dissenting. 

8.  New  Trial— Ck>NTRADicTOBT  Evidekcb— Discrbtiov  op  Trial  Court. 

The  trial  oofurt  may,  in  the  exercise  of  a  sound  discretion,  set  aside  the  verdict 
of  a  jury,  and  award  a  new  trial,  in  a  case  where  the  evidence  is  contradictory ;  but 
this  discretion,  in  such  case,  should  always  be  exercised  with  great  caution,  and  a 
new  trial  granted  only  where  the  verdict  Is  against  the  weight  of  evidence.  Woods, 
J.,  dissenunK. 

4.  Boukdaribs— Rbpbrsnob  to  HoKuifETrTs— Cokpuct  op  Covrsb  ahd  Distance. 

Where  the  boundaries  of  land  described  in  a  survey  cannot  be  established  by  ref- 
erence to  known  monuments,  and  the  courses  and  distances  cannot  be  reconciled, 
there  is  no  universal  rule  which  requires  that  one  of  these  should  yield  to  the  other, 
but  either  may  be  preferred,  as  shaU  best  comport  with  the  manifest  intention  ox 
the  parties,  and  with  the  drcumstanoes  of  the  oaae.^ 

Cu  Same. 

Where  all  the  comers  of  a  survey  are  known  and  identifled  except  one.  and  it  is 
shown  that  the  lines  to  and  from  that  comer  were  never  run ;  that  to  establish  said 
comer  by  the  courses  alone  will  locate  it  200  poles  from  the  terminus  of  the  distance 
called  for  in  the  line  approaching  it,  and,  if  located  by  allowing  the  full  distance 
of  this  line  in  order  to  close  the  survey,  both  course  and  distance  of  the  line  run- 
ning from  this  corner  must  be  violated  to  reach  the  next  comer,  which  is  fully  iden- 
tified; and  it  is  also  shown  that  there  is  a  mistake  of  about  200  poles  in  the  length 
of  the  line  directly  opposite  the  line  i^proaching  said  comer,  and  that,  to  establish 
the  comer  by  mnning  the  full  distance  of  said  line,  the  areas  of  the  tracts  of  land 
dependent  on  the  location  of  said  corner  for  fixing  the  dividiuK  line  between  them 
will  much  more  nearly  approximate  the  areas  ascribed  to  them  by  the  original  sur- 

'Bee  foot-note  on  next  page. 
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vey  and  subsequent  conyejanoes  than  if  the  s8idKX>rner  is  located  hj  the  courses 
alone:  Tield,  the  proper  manner  of  locating  said  comer,  under  these  circumstances, 
is  to  follow  the  course,  and  run  the  full  distance  of  the  line  approaching  it,  and  then 
close  the  survey  by  running  a  stralifht  line  from  that  point  to  the  known  corner.^ 
Woods,  J.,  dissenting. 
(SyUcUma  by  the  Cov/rt) 

Error  to  circuit  court,  Kanawha  county. 

Action  of  ejectment  by  Joel  Bnflner*8  heirs  againat  George  W.  Hill  and 
others.  To  the  action  of  the  court  in  setting  aside  a  verdict  for  defendants, 
and  awarding  a  new  trial,  the  defendants  excepted,  and  obtained  a  writ  of 
error  and  sttpersedeas. 

J,  8.  Swann  and  J.  H.  <&  /.  F^  Brawnt  for  plaintifte  in  error.  TF.  A.  Quar^ 
rier,  for  defendants  in  error. 

Snyder,  J.  The  commonwealth  of  Virginia,  on  March  4, 1796,  granted 
to  John  Barclay  a  tract  of  50,000  acres  of  land  lying  in  Kanawha  county,  be- 
tween Qauley  and  Elk  rivers,  and  including  the  heads  of  Campbell's,  Blue, 
Bell,  and  Kelly's  creeks.  The  said  land  having  become  forfeited  for  the  non- 
payment of  taxes,  that  fact  was,  in  1840,  reported  to  the  circuit  superior  court 
of  said  county,  pursuant  to  statutes  then  in  force  revesting  the  land,  or  the 
title  to  said  land,  in  the  commonwealth,  and  providing  for  the  sale  thereof  for 
the  use  of  the  literary  fund.  By  an  order  of  said  court  made  at  the  spring 
term,  1840,  J.  M.  Laidley  and  Thomas  S.  Au  Mathews,  the  commissioners  of 
delinquent  and  forfeited  lands  for  said  county,  made  a  survey  of  the  said  land, 
whereby  they  found  that  it  contained  72,381  acres,  an  excess  over  the  quantity 
called  for  in  the  grant  of  22,381  acres;  and  they  subdivided  the  survey  into 
11  tracts,  numbered  from  1  to  11,  inclusive,  and  reported  the  boundaiy  and 
quantity  in  each  tract  to  the  court.  A  sale  was  ordered  by  the  court,  and  at 
A  sale  made  by  said  commissioners,  Laidley  and  Mathews,  on  September  14, 
1840,  Lewis  EufPner  became  the  purchaser  of  lots  Nos.  1  and  6,  Daniel  Buff* 
ner  of  lot  No.  3,  and  Joseph  0.  Kendall  of  lots  Nos.  2,  4,  and  10,  respect- 
ively. These  sales  were  all  confirmed,  and  afterwards  the  lands  were  con- 
veyed by  said  commissioners  to  the  respective  purchasers  by  deeds  duly  ex- 
ecuted and  recorded  pr)or  to  the  year  1850.  In  December,  1871,  this  action 
of  ejectment  was  brought  by  Joel  Buff  ner  against  George  W.  Hill  and  others 
in  the  circuit  court  of  Clay  county,  (a  county  formed  sul^equent  to  the  date  of 
grant,  and  In  which  a  part  of  said  50,000  acres  of  land  then  lay,)  and  it  was 
subsequently  removed  to  the  circuit  court  of  Kanawha  county,  where  it  was 
prosecuted  to  final  Judgment.  In  December,  1875,  there  was  a  trial  by  jury, 
and  verdict  and  judgment  for  the  plaintiff,  which  judgment,  on  a  writ  of  er- 
ror to  this  court,  was  set*  aside,  and  a  new  trial  awarded,  because  the  record 
failed  to  show  that  any  issue  had  been  joined  or  plea  filed  by  the  defendant. 
Ruffner  v.  Hill,  21  W.  Va.  152.  The  plaintiff,  Joel  Buffner,  having  died, 
the  action  was  revived  and  thereafter  prosecuted  in  the  names  of  his  heirs  as 
plaintiffs.  The  defendants  disclaimed  title  or  claim  as  to  a  portion  of  the  land 
described  in  the  declaration,  pleaded  not  guilty  as  to  the  residue,  and  in  April, 
1885,  a  second  trial  was  had  by  jury,  and  a  verdict  found  for  the  defendants, 
which,  on  the  motion  of  the  plaintiffs,  the  court  set  aside,  and  awarded  a  new 
trial,  upon  condition  that  the  plaintiffs  pay  the  costs  of  the  trial  at  that  term. 
During  the  trial  the  defendants  saved  several  bills  of  exceptions,  in  one  of 
which  all  the  evidence  is  certified,  together  with  certain  instructions  given  for 
the  plaintiffs,  and  others  refused  for  the  defendants,  and  the  exceptions  of  the 
defendants  to  the  rulings  of  the  court  upon  said  instructions,  and  to  the  order 
granting  a  new  trial.  The  other  exceptions  are  to  the  refusal  of  the  court  to 
permit  the  defendants  to  read  to  the  jury  certain  papers  and  records.    To  re- 

1  On  t'  e  general  suhject  of  houndaries,  see  Beauhien  v.  Kellogg,  (Mich.)  87  N.  W.  Rep. 
601,  and  note;  Bewley  v.  Chapman,  (Or.)  18  Pac.  Rep.  849,  and  note. 
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view  the  action  of  the  court  in  respect  to  the  matters  thus  excepted  to  the 
defendants  have  obtained  this  writ  of  error. 

The  important  question  submitted  for  our  decision  is  whether  or  not  the  cir- 
cuit court  erred  in  setting  aside  the  verdict  of  the  jury»  and  granting  a  new 
trial.  Upon  this  question  the  defendant's  exceptions  to  the  rejecticm  of  evi- 
dence, and  to  the  rulings  of  the  court  upon  the  instructions  given  and  refuse, 
can  have  no  possible  bearing.  If  all  the  evidence  offered  by  the  defendants 
had  been  admitted,  all  the  instructions  asked  by  them  had  been  given,  and  all 
those  given  for  the  plaintiffs  had  been  refused,  the  jury  could  not  have  found 
for  the  defendants  any  more  favorable  verdict  than  they  did.  It  is  therefore 
clear  that  the  defendants  could  in  no  possible  manner  have  been  prejudiced 
by  the  rulings  of  the  court  in  respect  to  these  matters.  Kor  would  it  have 
been  different  if  the  court  had  admitted  improper  evidence  for  the  plaintiffs. 
Unless  the  record  affirmatively  shows  that  the  plaintiff  in  error  has  been  prej- 
udiced by  the  action  of  the  court  below,  this  court  will  not  reverse  the  judg- 
ment.   Shrewsbury  v.  Miller,  10  W.  Va.  115;  MUler  v.  Rose,  21  W.  Va.  291. 

The  only  material  inquiry,  then,  is  whether  or  not  the  evidence  in  the  rec- 
ord is  of  such  a  character  as  to  make  it  the  duty  of  this  court  to  set  aside  the 
order  of  the  circuit  court  granting  the  new  trial,  and  to  enter  judgment  here 
on  the  verdict  for  the  defendants.  In  setting  aside  the  verdict  of  a  jury,  the 
circuit  court  must,  to  some  extent,  pass  upon  the  weight  of  the  evidence  be: 
fore  the  jury.  The  decisions  in  Virginia  and  this  state  have  fully  established 
the  rule  that  this  right  of  the  trial  court  to  pass  upon  the  weight  of  the  evi- 
dence in  such  cases  is  so  great  that  a  stronger  case  must  be  made  to  justify  the 
appellate  court  in  disturbing  an  order  granting  a  new  trial  than  where  one  has 
been  refused.  The  reason  assigned  is  that  because  the  refusal  to  grant  a  new 
trial  operates  as  a  final  adjudication  of  the  rights  of  the  parties,  while  the 
granting  of  a  new  trial  simply  invites  investigation,  and  affords  an  opportu- 
nity for  showing  the  truth,  without  concluditig  eitiier  party,  the  discretion 
exercised  in  granting  the  new  trial  ought  not  to  be  disturbed  unless  a  flagrant 
case  of  injustice  is  made.  The  effect  ^  this  rule  is  not  to  stifle  investigation, 
but  to  allow  another  inquiry  into  the  facts,  and  a  further  hearing  upon  the 
merits.  However  the  appellate  court  may  be  inclined  to  find  from  the  evi- 
dence in  support  of  the  verdict,  still  it  must  be  considered  that,  the  trial  court 
having  had  the  witnesses  before  it,  with  superior  facilities  for  determining 
the  true  weight  of  the  evidence,  and  having,  in  the  exercise  of  its  sound  dis- 
cretion, granted  the  new  trial,  the  i^pellate  court  ought  not  to  interfere  with 
the  order  granting  the  new  trial  unless,  upon  an  examination  of  the  wiiole 
evidence,  it  finds  a  clear  and  manifest  preponderance  of  evidence  in  favor  of 
the  verdict.  Upon  these  grounds,  and  in  view  of  the  fact  that  a  discretion  is 
wisely  lodged  in  the  trial  court  to  set  aside  verdicts  even  in  cases  where  the 
evidence  is  conflicting,  it  is  the  constant  practice  of  the  courts  to  refuse  to 
distiub  an  onler  granting  a  new  trial  even  where  it  would  have  done  the  same 
thing  had  a  new  trial  been  denied.  Patteson  v.  Ford,  2  Grat.  18;  Gray- 
eon's  Caee,  6  Grat.  712.  In  Miller  v.  Insurance  Co.,  12  W.  Va.  116,  this 
court  decided  as  follows:  "The  court  below  may  grant  a  new  trial  where  the 
evidence  is  contradictory,  and  the  verdict  is  against  the  weight  of  evidence; 
but  in  such  cases  the  power  of  the  court  to  grant  a  new  trial  should  be  very 
cautiously  exercised.  And  when,  in  such  case,  the  court  below  grants  a  new 
trial,  the  opinion  of  that  court  is  entitled  to  peculiar  respect;  aod,  generally, 
the  appellate  court  will  not  reverse  the  order  of  the  court  in  such  case. 
"^  *  *  Generally,  a  stronger  case  should  be  made  to  justify  an  appellate 
court  in  the  disturbance  of  an  order  granting  a  new  trial  than  when  one  has 
been  refused." 

In  order  to  make  tlie  descriptive  facts  more  plain  and  intelligible,  the  fol- 
lowing diagram  or  map  of  the  land  in  controversy  is  here  made  a  part  of  this 
opinion: 
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The  boundary,  U,  A.  B,  G,  8, 10,  R,  8, 24, 0,  N,  Is  a  part  of  the  original  Bar- 
clay survey  of  50,000  acres.  There  Is  no  dispute  as  to  the  location  and 
boundary  of  this  survey.  The  commissioners  of  delinquent  and  forfeited 
lands,  when  they  laid  off  the  survey  into  lots,  in  1840,  made  an  actual  survey 
of  its  exterior  boundaries,  and  then,  with  the  exterior  lines  thus  surveyed,. 
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and  b7  protracting  the  interior  lines,  they  laid  off  and  desciibed  the  several 
lots  bj courses  and  distances,  making  beginning  corner  of  lot  Ko.  1  at  U,  the 
beginning  corner  of  lot  No.  2  at  O,  the  beginning  of  lot  No.  3  at  C,  and  the 
beginning  corner  of  lot  No.  4  at  '^a  post,  corner  to  Nos.  1,  2,  and  3."  This 
last^mentioned  corner  at "  a  post,  **  being  at  the  termini  of  interior  lines  which 
were  never  run,  is  the  only  corner  in  dispute,  and  the  whole  controversy  in 
this  action  is  as  to  the  true  location  of  that  corner.  At  the  sale  in  1840,  Ihe 
Buffners  purchased  lots  Nos.  1  and  8,  and  Kendall  purchased  lots  Nos.  2  and 
4.  The  plaintiffs  claim  title  to  lot  No.  8  under  the  Buffners,  and  the  defend- 
ants claim  No.  4  under  Kendall.  The  boundary,  0,  F,  G,  Q,  C,  is  the  land 
demanded  in  the  declaration ;  and  the  boundary,  E,  F,  G,  Q,  £,  is  the  land  in 
controversy,  being  about  800  acres.  The  plaintiffs  contend  that  the  disputed 
corner  is  at  F,  while  the  defendants  insist  it  is  at  E.  This  is  the  sole  con- 
troversy between  them.  According  to  the  survey  and  deeds  of  the  par- 
ties, the  boundaries  and  areas  of  lots  Nos.  1, 2,  3,  and  4  are  as  follows:  Lot 
No.  1:  Beginning  at  a  large  sycamore,  buckeye,  and  sugar  tree,  (IJ,)  on  the 
bank  of  Elk  river;  thence  up  the  river,  with  the  meanders  thereof,  960  poles, 
to  a  beach,  (A,)  on  the  upper  side  of  Queen  Shoal  creek,  on  the  bank  of  Elk 
river;  thence  S.,  84  E  ,  394  poles,  to  a  white  oak,  (B;)  S.,  58  E.,  840  poles, 
to  three  white  oaks,  (G;)  S.,  39  W.,  1,200  poles,  to  a  post,  (disputed  comer;) 
N.,  57^  W.f  1,880  poles,  to  a  white  oak  and  black  gum  (0)  on  the  bank  of 
Leatherwood  creek;  N.,  26E.,  1,140  poles,  to  the  beginning, — containing  15,- 
670  acres.  Lot  No.  2:  Beginning  at  a  white  oak  and  black  gum  (O)  on  the 
bank  of  Leatherwood  creek,  8.,  o7^E.,  1,880  poles,  to  a  post,  comer  to  N«. 
1;  theace  S.,  89  W.,  1,420  poles,  to S;  N.,  70  W., 280  poles;  N., 57J  W.,  1,000 
poles;  N.,  60  W.,  210  poles,  to  24;  N.,  26  E.,  1.460  poles,  to  O,  the  begin- 
ning,— containing  14,498  acres.  Lot  No.  8:  Beginning  at  three  white  oaks, 
(C,)  corner  to  No.  1;  thence  S.,  58  E.,  792  poles,  to  V;  8..  34  W.,  1,210  poles, 
to  a  post,  comer  to  Nos.  1  and  2;  N.,  89  E.,  1,200  poles,  to  the  beginning, — 
containing  6,450  acres.  Lot  No.  4:  Beginning  at  a  post,  corners  to  No.  1, 
2,  and  3,  8.,  57  and  }  E..  930  poTes,  to  a  post,  corner  to  Nos.  8  and  5;  thence 
8.,  34  W.,  U550  poles,  to  B;  thence,  by  several  given  lines,  to  S;  thence  N., 
39  £.,  1,420  poles,  to  the  beginning, — containing  10,797  acres.  The  corners 
of  lot  No.  1  at  U,  A,  B,  G,  and  O  are  each  identified.  The  comers  of  lot  No. 
2  at  O,  S,  and  24  are  identified.  Likewise  are  the  corners  G  and  Y  of  lot 
No.  8;  and  the  corners  B  and  S  of  lot  No.  4  are  identified.  The  problem  is 
to  find  the  fifth  comer  of  lot  No.  1  at  the  post,  which  is  also  a  corner  of  lots 
Nos.  2,  8,  and  4.  To  find  this  corner,  course  must  yield  to  distance,  or  dis- 
tance must  yield  to  course,  as  it  is  impossible  to  connect  the  survey  by  adding 
to  both.  The  comers  at  G  and  0  are  fully  identified.  The  call  of  the  line 
from  G  is  S.»  89  W.,  1,200  poles,  and  the  call  from  the  terminus  of  this  line  to 
O  is  N.,  57J  W.,  1,880  poles.  The  corners  at  G  and  G  being  known  and 
identified,  the  Inflexible  rule  of  law  is  that  the  two  intervening  lines  must 
be  so  run  that  the  one  shall  begin  at  G,  and  the  other  terminate  at  0.  But, 
when  these  lines  are  actually  run,  we  find  the  course  and  distance  (8.,  89  W., 
1,200  poles)  called  for  on  the  line  beginning  at  G  will  take  us  to  F;  and  in 
order  to  reach  O  from  this  point  will  require  this  line  to  be  run  N.,  46  W., 
instead  of  the  call  N.,  bl^  W., — ^thus  necessitating  a  variation  of  the  course 
m  deg.  If,  on  the  other  hand,  we  begin  at  0,  reverse  the  course,  and  run 
the  line  according  to  the  call,  it  will  intersect  the  line  from  G  at  the  point  E, 
but  this  point  is  only  907  poles  from  G,  while  the  call  is  1,200  poles.  Thus 
to  establish  the  corner  at  £  will  make  the  line  from  G  nearly  800  poles  shorter 
than  the  call.  The  plaintiffs  contend  that  the  course  and  distance  of  the  line 
beginning  at  G  must  be  run  according  to  the  call,  whicti  will  locate  the  dis- 
puted comer  at  F,  and  then  run  a  straight  line  to  0,  regardless  of  the  course 
and  distance  called  for  on  the  line.  The  contention  of  the  defendants  is  that, 
in  all  eases  when  it  becomes  necessary  to  yioiate  either  course  or  distance^ 
v.7B.E.no.l — 2 
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the  latter  must  yield,  and  the  course  be  adhered  to,  and  that  the  disputed 
corner  jn  this  case  must  be  ascertiiined  by  beginning  at  0,  reversing  the 
course,  and  running  the  degree  called  to  the  line  from  C,  and  where  the  two 
lines  from  C  and  from  O  thus  run  intersect  is  the  proper  location  of  the  dis- 
puted corner.  This  would  loc^ite  the  corner  at  E.  According  to  these  facts, 
whether  the  corner  should  be  established  at  E  or  at  F  is  purely  a  question  of 
law,  and,  in  order  to  solve  it,  we  must  first  determine  whether  or  not  it  is 
universally  true,  as  insisted  by  tlie  defendants,  that,  when  it  becomes  nec- 
essary to  disregard  either  course  or  distance,  the  latter  must  yield  to  the 
former.  In  Smith  v.  Chapman,  10  Grat.  445»  Judge  Lee,  in  delivering  the 
opinion  of  the  court,  at  page  459,  says:  *'To  say  tliat  distance  sliall  yield  to 
course,  or  vice  lyersa,  where  there  is  a  conflict  between  the  distance  of  one 
line  and  the  course  of  another,  would  be  entirely  arbitrary;  and  the  true  rule 
seems  to  be  that  the  one  or  the  other  shall  be  prefei-red  according  to  the  man- 
ifest intent  of  .the  parties,  and  the  circumstances  of  the  case;"  citing  Preston 
V.  Bowmar,  2  Bibb,  493;  Loring  v.  Norton,  8  Greenl.  61;  and  Soamman  v. 
Sawyer,  4  Greenl.  429.  The  court  in  Preston  v.  Bowmar t  tru^ra,  after 
stating  the  general  rule  that,  where  the  lines  and  corners  of  the  survey  are 
identified,  the  courses  and  distances  must  yield  to  them,  although  they  may 
vary  from  the  courses  and  distances  called  for  in  the  grant,  says:  **But  in 
such  case,  if  the  lines  and  courses  which  are  found  vary  in  length  or  course 
from  the  length  or  course  of  the  corresponding  lines  and  corneis  of  tlie  pat- 
ent, in  ascertaining  the  position  of  the  last  lines  and  cornera,  it  will  be  neces- 
sary to  vary  either  the  course  of  some  of  them,  or  the  distance  of  others,  in 
order  to  make  the  survey  close.  In  a  case  of  this  kind,  it  becomes  a  matter 
of  importance  to  determine  whether  the  course  or  the  distance  is  to  yield. 
*  *  *  To  make  the  survey  close,  that  line  must  either  depart  from  its 
course,  or  one  or  both  lines  must  depart  from  their  distance.  *  *  *  In 
such  a  case,  to  presume  a  mistake  in  distance  rather  than  course  would  be 
perfectly  arbitrary,  and  no  man  ought  to  be  permitted  to  extend  the  bound- 
aries of  his  land  upon  such  a  principle.  *  *  *  The  necessity  of  presuming 
a  mistake  in  either  is  obviously  produced,  in  a  great  measure,  by  the  mistake 
which  is  found  to  exist  in  the  courses  of  the  lines  extant.  As,  therefore, 
when  the  necessity  of  presuming  a  mistake  of  distance  in  some,  or  of  course 
in  others,  of  the  lost  Unes,  is  produced  by  a  mistake  which  is  found  in  the 
length  of  lines  extant,  we  adopt  the  presumption  of  a  mistake  in  distance 
rather  than  in  course,  so,  by  a  parity  of  reason,  when  the  same  necessity  is 
produced  by  the  existence  of  a  mistake  in  the  course  of  lines  extant,  it  would 
seem  proper  to  presume  a  mistake  in  the  course  rather  than  in  the  distance 
of  the  lost  lines.  In  tiiis  way  the  necessity  of  presuming  a  mistake  of  either 
course  or  distance  will  be  made  to  operate  according  to  the  cause  that  pro- 
duced it."  In  that  case,  course  is  made  to  yield  to  distance,  and  the  decis- 
ion was  affirmed  by  the  United  States  supreme  court.  6  Wheat.  580.  Loring 
v.  Norton,  supra,  decides:  "  When  the  boundaries  of  land  described  in  a  deed 
cannot  be  established  by  reference  to  known  monuments,  and  the  courses  and 
distances  cannot  be  reconciled,  there  is  no  universal  rule  which  requires  that 
one  of  these  should  yield  to  the  other;  but  either  may  be  preferred,  as  shall 
best  comport  with  the  manifest  intent  of  the  parties,  and  with  the  circum- 
stances of  the  case."  For  the  same  doctrine,  see  Soamman  v.  Sawyer,  supra; 
FtUwood  v.  Graham,  1  Rich.  Law,  491;  Clements  v.  Kyles,  13  Grat.  468. 
In  Ayers  y.  Watson,  113  U.  S.  594,  5  Sup.  Gt.  Rep.  641,  the  court,  following 
the  Texas  decisions,  in  which  the  land  in  controversy  lay,  held  that,  "in  the 
location  of  lands  described  in  a  grant,  coui*se  controls  distance,  and  distance 
oontrols  quantity."  This  seems  to  be  the  rule  in  the  Texas  courts,  but  I  have 
found  no  decision  in  any  other  state  which  holds  the  doctrine  that  it  is  a  fixed 
rule  that  courses  should  control  distances.  The  rule  established  by  the  Vir- 
ginia decisions  above  referred  to  is  obligatory  upon  this  court;  and  those  de- 


Digitized  by  VjOOQIC 


IV^.Va.]  buvfneb's  bxxba  r.  Hnx.  19 

-cisions,  and  the  othero  cited  therein,  from  which  I  have  quoted,  seem  to  me 
to  establish  these  propositions:  (1)  Tliat  wliere  thei^  is  a  conflict  between 
the  distance  of  one  line  and  the  course  of  another,  either  the  course  or  the 
'distance  shall  control,  according  to  the  manifest  intent  of  the  parties  and  the 
.circumstances  of  the  case;  (2)  where  it  can  be  ascertained  from  the  lines  and 
courses  extant  that  the  mistake  is  produced  by  an  error  in  one  of  the  courses, 
then  the  correction  ought  to  be  made  with  reference  to  that  mistake,  so  as  to 
make  the  survey  conform  as  near  as  may  be,  without  violating  established 
principles  of  law,  to  the  manifest  intent  of  the  parties,  and,  on  the  other  hand, 
where  it  is  shown  by  the  extant  and  identified  lines  and  corners  of  the  sur- 
vey that  the  mistake  is  produced  by  an  error  in  the  distance  of  one  of  the  ex- 
tant lines,  then  the  correction  ought  to  be  made  with  reference  to  that  mis- 
-take,  so  as  to  give  effect  as  far  as  possible  to  the  manifest  intent  of  the  par* 
ties;  (3)  and,  in  applying  these  rules,  the  shape  of  the  survey  as  originally 
platted^  and  the  quantity  of  land  called  for,  may  be  considered,  though  the 
v^eight  to  be  given  to  these  is  generally  very  inconsiderabla  Steele  v.  TayloVt 
^  A.  K.  Marsh,  225,  13  Amer.Dec.  151;  Bryan  v.  Beckley,  Litt.  Sel.  €as.  91, 
12  Amer.  Dec.  276. 

In  the  case  at  bar  there  was  some  evidence  tending  to  show  that  there  were 
marks  on  timber  along  the  line  from  O  to  £,  indicating  that  that  line  had 
been  actually  run  when  the  survey  was  divided,  and  the  lots  laid  off,  in  1840; 
but  the  great  preponderance  of  the  evidence  is  that  none  of  the  inteiior  lines 
of  any  of  the  lots  were  then  surveyed,  but  that  they  were  merely  protracted 
or  platted  out  from  the  known  lines  and  corners  of  the  survey.  There  was 
'  .also  some  evidence  tending  to  show  that  the  claim,  and  certain  acts  of  the 
plaintiffs,  and  those  under  whom  they  claim,  are  inconsistent  with  the  asser- 
tion now  made»  that  the  true  location  of  the  line  is  from  O  to  F.  This  evi- 
dence, however,  is  very  slight, — too  much  so  to  justify  this  court  in  reversing 
the  order  of  the  trial  court  granting  a  new  trial.  In  oi-der  to  do  so  according 
to  the  principles  heretofore  statekd*  we  should  have  to  regard  this  evidence  as 
clearly  and  manifestly  preponderating  over  that  which  is  in  conflict  with  it. 
We  not  only  think  that  this  is  not  so,  but  that  the  converse  is  true.  Exclud- 
ing these  ^raneous  nuitters  as  irrelevant,  we  come  to  the  decisive  ques- 
tion whether,  according  to  the  manifest  intent  of  the  parties  as  explained  by 
the  admitted  facts  and  attending  circumstances,  the  course  on  the  line  from  O 
should  be  adhered  to,  and  the  line  from  C  shortened,  so  as  to  flx  the  corner  at 
£,  or  should  the  line  from  C  be  given  its  full  distance,  and  the  course  from 
its  terminus  varied  to  reach  O,  so  as  to  fix  the  corner  at  F?  The  facts  con- 
clusively show  that  there  was  a  mistake  of  over  200  poles  made  in  the  dis- 
tance of  the  line,  0,  U.  The  distance  called  for  is  1»140  poles,  while  it  is  in  fact 
932  poles.  It  will  be  observed  that  this  is  the  line  which  is  directly  opposite 
to  and  almost  parallel  with  the  line,  O,  U,  in  which  the  mistake  is  shown  to 
exist.  If  we  were  permitted  to  extend  the  line,  O,  U,  the  full  distance  of  its 
call,  that  is,  make  its  length  1,140  poles,  it  would  end  at  K,  and  then  run  the 
course  and  distance  from  that  point  it  would  fix  the  corner  at  F  If  that 
were  done,  the  quantity  of  land  in  both  lot  No.  1  and  lot  No,  2  would  corre- 
spond with  the  quantity  ascribed  to  each  in  the  division;  and  such  would  be 
the  case  with  the  other  lots  Nos.  3,  4,  5,  6,  etc.  But  if  O,  £  is  established  as 
the  true  line,  then  the  area  of  No.  1  will  be  greatly  less,  and  that  of  No.  2 
correspondingly  greater,  than  the  area  called  for;  and  the  same  change  would 
be  prc^uced  in  all  the  other  lots  touching  that  line.  But,  as  0  is  an  estab- 
lished corner,  the  lines  must  be  run  so  as  to  reach  it,  regaixiless  of  the  calls 
for  course  and  distant^e.  liunning  a  straight  line  from  F  to  O  will  still  give 
lot  No.  1  a  mucJi  less  area  than  the  conveyances  ascribe  to  it,  and  give  to 
No.  2  a  correspondingly  greater  area,  but  it  will  have  no  effect  upon  any  of 
the  other  lots.  It  seems  to  me,  therefore,  that  to  establish  F  as  the  true  cor- 
aier,  and  thus  make  O,  F,  G,  H,  W  the  general  division  lines  between  the 
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lots,  would  be  much  more  in  accordance  with  the  manifest  intent  of  the  par- 
ties, and  do  greatly  less  injustice  to  any  of  the  lot-owners,  than  would  be  the 
case  if  E  is  established  as  the  true  corner,  and  O,  £,  Q,  I,  Ui  is  made  the  gen- 
eral division  line  between  the  lots.  My  conclusion  therefore  is  that  the  proper 
mode  to  find  the  post  or  fifth  comer  of  lot  No.  1  is  to  run  from  G,  the  full 
course  and  distance  of  that  line;  and,  at  the  point  where  the  distance  termi- 
nates, the  fifth  comer  should  be  established,  and  from  these  close  the  survey 
by  a  straight  line  toO,  disregarding  the  call  of  the  latter  line  both  as  to  course 
and  distance.  But  this  conclusion  is  predicated  upon  the  hypothesis  that 
there  will  be  no  sufficient  evidence  before  the  jury  at  the  next  trial  to  war- 
rant them  in  finding  that  the  interior  lines  of  lot  Na  1  were  actually  run,  or 
that  said  fifth  corner  was  in  fact  located  at  some  other  point.  This  Is  pre- 
cisely what  was  directed  to  bedoue  by  the  supreme  court  of  the  United  States 
in  McBwen  v.  Den,  24  How.  242, 246,  and  is  in  harmony  with  the  authorities 
hereinbefore  cited.  The  result  of  this  conclusion  is  that  the  judgment  of  the 
circuit  ootirt  granting  a  new  trial  in  the  case  mudt  be  affirmed. 

Our  duty  in  regard  to  this  writ  of  error  ends  here;  but  as  the  case  must  go 
back  to  the  circuit  court,  to  be  again  tried  there,  our  constitution  requires  us 
to  consider  all  the  points  fairly  arising  upon  the  record  which  may  affect  such 
retrial.  The  first  question  of  this  character  is  whether  or  not  the. circuit 
court  erred  in  refusing  to  permit  the  defendants  to  read  to  the  jury  the  rec- 
ords in  two  cases, — the  one  a  chancery  suit  in  which  the  lUiffners,  under 
whom  the  plaintiffs  claim,  were  plaintifiis,  and  J.  0.  Kendall  and  others  were 
defendants,  and  the  otlier  an  action  at  law  in  which  said  Kendall,  under  . 
whom  the  defendants  daim,  was  plaintiff,  and  George  Young  defeiidant.  The 
latter  case  is  wholly  Mtor  <dU>8  ctcta.  Neither  the  plaintiffs  here,  nor  any  one 
under  whom  they  claim,  were  parties  to  it,  and  therefore  it  was  wholly  inadmis- 
sible as  evidence  in  Ihfs  case.  The  chancery  suit  was  brougiit  to  have  Ken- 
dall, as  the  purchaser  of  lots  No.  2  and  No.  4,  declared  a  trustee,  and  as  hold- 
ing the  title  to  said  lots  for  the  use  of  the  plaintiffs.  This  suit  In  mo  man- 
ner involved  the  title,  possession,  or  boundary  of  lot  No.  8,  the  one  under 
which  the  plaintiffs  claim.  The  bill  was  dismissed  on  the  hearing,  and  I  can 
discover  nothing  in  the  record  that  would  be  competent  evideucef  in  this  ac- 
tion. The  record  of  it  was  therefore  properly  excluded  from  the  jury.  For 
the  same  reasons  the  court  rightfully  excluded  the  deeds  referred  to  in  the  de- 
fendant's second  bill  of  exceptions.  The  court  gave  three  instmctions  for 
the  plaintiffs,  all  of  which  have  reference  to  the  proper  manner  of  establish- 
ing the  fifth,  or  post,  corner  of  lot  No.  1,  and  are  in  accord  with  the  views 
expressed  in  this  opinion  on  that  subject  The  court  did  not  err  in  giving^ 
these  instructions,  for  the  reasons  stated  in  this  opinion.  The  defendants 
requested  30  instructions,  3  of  which  were  given  by  the  court,  and  all  the  oth- 
ers refused.  Of  the  instructions  so  refused,  not  less  than  16  are  more  or  less 
in  contravention  of  the  instructions  given  for  the  plaintiffs,  and  in  conflict 
with  the  legal  principles  hereinbefore  announced.  Consequently  the  court 
did  not  err  in  rejecting  them.  The  other  instructions  have  reference  to  what 
was  in  fact,  or  assumed  to  be,  the  evidence  before  the  jury  at  the  trial;  and, 
as  this  may  be  varied  at  the  next  trial,  no  useful  purpose  could  be  subserved 
by  an  attempt  to  prejudge  the  case,  or  anticipate  the  character  of  the  instruc- 
tions which  may  be  requested  by  counsel  who  were  capable  of  presenting  16 
instructions  on  a  single  point  at  the  former  trial.  Without,  therefore,  ap- 
proving or  disapproving  the  other  instructions  requested  by  the  defendants,, 
including  as  well  those  given  to  the  jury  as  those  refused,  it  seems  to  me  suf- 
ficient to  say  that  the  legal  principles  announced  in  this  opinion,  taken  in  con- 
nection with  other  decisions  of  this  court  on  the  subject,  cover  all  the  points 
that  can  be  legitimately  raised  as  to  the  law  of  this  casa  The  order  of  the- 
circuit  court  granting  the  new  trial  is  affirmed. 


Johnson,  P.,  concurs. 


Grben,  J.,  absent  because  of  sickness. 
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Woods,  J.,  {dissenting.)  I  am  unable  to  oonour  in,  and  therefore  dissent 
from,  the  opinion  of  Judge  Sinn>i»,and  bis  reasonings  therein,  in  sustaining 
the  ruling  of  the  circuit  court  in  giving,  without  qualification,  the  three  in- 
struetiona  asked  by  the  plaintiffs,  numbered  respectively  3,  4,  and  5,  as  set 
forth  in  the  defendants'  third  bill  of  exceptions.  I  am  of  opinion  that  said 
instructions,  in  the  form  in  which  they  were  given,  were  unwarranted  by  the 
evidence  introduced  on  the  trial,  because  they  wholly  ignored  the  evidence 
introduced  by  the  defendants  tending  to  prove  that,  as  early  as  1843-44,  there 
were  several  trees  marked  fore  and  aft  as  line  trees  on  the  line  running  from 

0  to  E,  and  that  this  line  was  a  marked  line;  that  there  were  at  that  time  at 
least  five  persons  living  on  lot  Ko.  2,  who  held  and  claimed  portions  of  said 
lot*  mediately  or  remotely,  under  Kendall,  who  then  owned  the  same,  and 
that  their  several  parcels,  and  their  improvements  thereon,  recognized  the 
line,  O,  E ;  and  that  at  least  three  otlier  persons  then  resided  on  and  claimed  par- 
cels of  lot  No.  1,  on  the  left  side  of  the  line,  O,  E,  none  of  whose  improve- 
ments extended  over  on  the  right  of  the  line,  O,  £,  except  part  of  the  Fall- 
ing Rock  farm, — which  facts,  if  proven  to  the  satisfaction  of  the  jury,  might 
have  materially  modified  the  effect  of  the  recitals  in  the  plaintiffs'  said  in. 
structions.  Being  of  opinion  that  the  plaintiffs'  said  instructions,  in  the  form 
in  which  they  were  given,  did  not  properly  propound  the  law  in  this  case,  the 
verdict  of  the  jury  was  fully  warranted  by  the  evidence,  and  the  same  ought 
not,  for  any  cause  appearing  in  the  record,  to  have  been  set  aside.  But  as  a 
court  may,  under  certain  circumstances,  properly  set  aside  a  verdict  for  many 
other  causes  than  because  it  is  contrary  to  the  law  and  the  evidence,  it  does 
not  necessarily  follow  that  because  such  a  motion  has  been  made,  and  the  ver- 
dict has  been  set  aside,  that  it  has  been  set  aside  because,  in  the  opinion  of 
the  court,  it  was  contrary  to  the  law  and  the  evidence.  In  determining 
whether  the  verdict  should  be  sustained  or  set  aside,  the  court  is  not  confined 
to  the  reasons  on  which  the  motion  i<i  founded ;  for,  although  the  cause  relied 
•on  in  the  motion  may  be  groundless,  yet,  if  other  good  and  sufficient  causes 
appear  to  tlie  court  why  the  verdict  should  not  be  permitted  to  stand,  it  is  the 
duty  of  the  court  to  set  the  same  aside.  But,  if  the  trial  court  set  the  ver- 
dict aside,  the  appellate  court,  in  the  absence  of  anything  in  the  reoord  to 
show  the  oontraiy,  will  presume  that  sufficient  cause  appeared  to  the  court 
for  setting  the  verdict  aside.    As  the  record  in  this  case  is  silent  on  this  point, 

1  do  not  feel  myself  at  liberty  to  presume  that  the  circuit  court  improperly 
and  -vHtbout  sufficient  cause  set  the  verdict  aside.  The  party  complaining  of 
the  nM6ti  of  the  trial  court  in  such  case  must  show  by  the  recotd  that  suffi- 
cient cause  for  setting  the  verdict  aside  did  not  exist.  The  record  in  this 
case  wholly  fails  to  show  this'  fact,  and  for  this  reason  alone  I  concur  with 
JudgeSNTPBBthat  the  judgment  of  the  circuit  court  in  setting  aside  the  ver- 
-dict  and  awarding  a  new  trial  must  be  affirmed.  I  dissent  from  the  proposi- 
tion announced  in  the  first  point  of  the  syllabus,  because,  in  my  judgment,  it 
is  unsound;  for,  as  I  understand  it,  this  point  vrould,  if  established,  pervert 
the  well-settled  rule  of  practice  that,  although  the  trial  court  may  have  erred 
to  the  prejudice  of  the  plaintiff  in  error  in  setting  aside  the  verdict,  yet  he 
shall  not  be  heard  to  complain  in  an  appellate  court  if  it  clearly  appears  to 
such  court,  from  the  evidence  in  the  record,  that  a  different  verdict  ought  to 
have  been  rendered.  I  dissent  from  the  second  and  third  points  announced 
in  the  syllabus,  because  no  such  question  was  raised  or  considered  in  the  trial 
court  or  in  this  court,  and  therefore  it  is  unnecessary,  as  well  as  improper,  to 
decide  them.  I  eonour  in  the  fourth  point,  but  dissent  from  the  fifth  point, 
in  the  syllabus^ 
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Chapman  9.  Town  of  Milton. 

(Supreme  Court  of  Appeals  of  West  Virginia.    Jtme  27, 1888.) 
L  MUNICIPA.L  Corporations— Depectivb  Streets— Plbadino—Noticb  of  Devbotc. 
Our  statute  (section  58,  c.  4:^,  Ck>de)  imposes  an  absolute  liability  upon  cities,  yU- 
la^^es,  and  towns  for  injuries  sustained  oy  reason  of  the  failure  of  the  municipal 
authoritieB  to  keep  in  repair  those  streets,  sidewalks,  etc.,  within  the  corporate 
limits,  which  its  authorities  have  opened  or  controlled,  and  treated  as  public 
streets,  sidewalks,  etc.,  and  therefore,  in  an  action  against  a  town  bv  a  person  in- 
jured by  a  defective  sidewalk,  he  is  not  required  to  allege  in  his  declaration,  or 
prove  on  the  trial,  that  the  defendant  had  notice  of  the  defect  or  want  of  repair  in* 
such  sidewalk.^ 
8.  Same — Injuries  bt  Defective  Streets — Proof  of  Municipal  Control. 

But,  in  order  to  entitle  the  plaintiff  to  recover  on  such  action,  he  must  allege  and 
prove  that  the  street  or  sidewalk  upon  which  the  injury  ooourred  was,  at  the  time* 
and  place  where  the  injury  was  sustained,  controlled  and  treated  by  the  town  au- 
thorities as  a  public  street  or  sidewalk,  and  opened  as  such.^ 
(SylUibus  by  the  Court) 

1  Respecting  the  duty  of  municipal  corporations  to  keep  their  streets  and  sidewalks- 
in  reasonably  safe  repair,  and  the  notice  requisite  to  render  them  liable  for  injuriea- 
oauAed  by  defects,  see  City  of  Sterling  v.  Merrill,  (III.)  17  N.  E.  Rep.  6,  and  note ;  Klein, 
V.  City  of  Dallas,  (Tex.)  8  S.  W.  Rep.  90,  and  note.  Bee,  also.  Village  of  Mansfield  y^ 
Moore,  (lU.)  16  N.  E.  Rep.  246. 

EiTor  to  circuit  court,  Cabell  county. 

Slmrna  &  EnslofjD,  for  plaintifiP  in  error.  27.  Af.  McAllister  and  Gibson  df 
Michie,  for  defendant  in  error. 

Snyder,  J.  Trespass  on  the  oase,  brought  by  WiUfs  Chapman  against  the 
town  of  Milton,  in  the  circuit  court  ot  Cabell  county,  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  by  reason  of  the  defendant's  neglect  to 
keep  in  repair  a  certain  public  sidewalk  within  its  corporate  limits.  The  de* 
feiidant  demurred  to  the  declaration,  and  pleaded  not  guilty.  The  court  over* 
ruled  the  demurrer;  and,  issue  being  joined  on  the  plea,  the  case  was  tried 
by  a  jury,  and  verdict  returned  for  the  plaintiff  for  $418  damages,  which  ver- 
dict the  defendant  moved  the  court  to  set  aside,  but  the  court  overruled  the 
motion,  and  entered  judgment  for  the  plaintiff,  and  the  defendant  brought 
this  writ  of  error. 

The  first  error  assigned  is  that  the  court  irox^roperly  overruled  the  demurrer 
to  the  declaration.  The  only  objection  made  to  the  declaration  is  that  it  fails 
to  allege  that  the  defendant  had  notice  of  the  defect  in  the  sidewalk  wJiich« 
caused  the  injury.  Our  statute  declares  that  ''any  person  who  sustains  An 
injury  to  bis  person  or  property  by  reason  of  a  public  road,  bridge,  street, 
sidewalk,  or  alley  in  any  corporate  city,  town,  or  village  being  out  of  repair,. 
may  recover  all  damages  sustained  by  him  by  reason  of  such  injury*  in  an  ac* 
tion  on  the  case,  in  any  court  of  competent  jurisdiction,  against  the  county 
court,  city,  village,  or  town  in  which  such  road,  bridge,  street,  sidewalk,  or 
alley  may  be,  except  that  such  city,  village,  or  town  stiall  not  be  subject  tio- 
such  action  unless  it  is  required  by  its  charter  to  keep  the  road,  bridge,  street, 
sidewalk,  or  alley  therein,  at  the  place  where  such  injury  ia  sustained,  in  re- 
pair." Section  53,  c.  43,  Code  1887,  p.  331.  This  statute  in  express  terms- 
makes  the  town  liable  for  damages  for  injuries  sustained  by  reason  of  ade- 
feet  in  a  public  stoeet  or  sidewalk.  The  language  is  unqualified,  and  without, 
exception  or  limitation,  and  therefore  the  question  of  notice  or  want  of  cw» 
on  the  part  of  the  town  is  altogether  immaterial.  The  exercise  of  any  degree 
of  care  in  repairing  the  street  or  sidewalk  is  no  defense  to  an  action  against 
the  town  for  injuries  from  a  defect  therein  if,  notwithstanding  aiich  care,. the 
street  or  sidewalk  was  in  fact  defective.  It  is  only  necessaiy,  in  such  action, 
to  allege  and  prove  the  existence  of  the  defect,  and  that  the  injury  was  oc- 
casioned thereby.  Shear.  A  R.  Neg.  §  369;  Sheffy,  Huntington,  16  W.  Va. 
307.    The  rule  is  otherwise  in  the  case  of  towns  or  other  municipal  bodies 
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npoD  which  no  such  absolute  liability  is  imposed.  They  are  only  bound  to 
exercise  ordinary  care  and  vigilance  in  keeping  their  streets  in  repair,  and 
therefore,  before  they  can  be  made  liable  for  injuries  caused  by  a  defect  in  a 
street  or  sidewalk  not  arising  from  its  construction,  or  from  an  act  autlior- 
iaed  by  the  corporation,  either  express  notice  of  the  nuisance  must  be  brought 
home  to  it,  or  the  defect  must  be  so  notorious  as  to  be  observable  by  all,  for 
a  sufBcient  time  to  enable  the  corporation  to  repair  it.  Shear.  &  K.  Neg.  § 
407;  2  Dill.  Mun.  Corp.  g  1024.  In  this  class  of  cases  it  is  essential  that  the 
plaintiff  should  both  allege  and  prove  notice  to  the  corporation  of  the  defect 
which  caused  the  injury  NohU  v.  City  of  Richmond,  81  Grat.  271.  But 
in  cases  like  that  now  under  consideration,  where  the. statute  in  express  terms 
imposes  an  absolute  liability  upon  tiie  town,  it  is  unnecessary  to  allege  or  to 
prove  notice  of  tlie  defect  to  the  town.  Tliis  statute  seems  to  be  somewhat 
harsh  and  impolitic;  but  it  is  one  the  legislature  had  the  power  to  make,  and 
therefore  nothing  is  left  to  the  courts  but  to  enforce  it.  However,  the  con* 
struction  we  have  given  it  is  not  likely  to  expose  municipal  corporations  to 
any  extraordinary  burden,  because  if  the  defect  in  the  highway  be  open  and 
visible,  and  the  traveler,  through  his  own  negligence  or  rashness,  should,  by 
attempting  to  pass  over  it,  thereby  suffer  injury,  such  injury  would  be  attrib- 
utable to  himself,  and  could  not  be  said  to  arise  from  the  want  of  repair  in 
the  highway.  Tale  v.  Hampden,  18  Pick.  367;  2  Dill.  Mun.  Corp.  §  1026. 
For  the  reasons  stated  I  am  of  opinion  that  the  court  did  not  err  in  overruling 
the  demurrei'  to  the  declaration .' 

The  next  error  relied  on  by  the  plaintiff  in  error  is  that  the  court  errone- 
ously instructed  the  jury.  The  evidence  tended  to  prove  that,  on  the  day  he 
was  injured,  the  plaintiff  and  one  Nelson  went  up  the  railroad  track  to  a  cer- 
tain point,  and  then  left  the  road,  and  got  upon  the  board  sidewalk  in  the 
corporate  limits  of  the  defendant;  that,  while  walking  along  said  plank  side- 
walk by  the  side  of  Nelson,  the  latter  stepped  upon  the  end  of  one  of  the 
planks  of  which  the  walk  was  constructed,  and  caused  the  end  next  to  the 
plaintiff  to  fly  up,  and  strike  the  plaintiff,  whereby  be  was  thrown  down  and 
injured;  and  that  the  said  sidewalk  where  said  injury  occurred  was  in  bad 
condition  by  reason  of  the  rotting  of  the  stringers  on  which  the  walk  was 
laid  out,  and  the  consequent  loosening  of  the  nails  by  which  the  plank  had 
been  fastened  to  the  stringers.  After  all  the  evidence  had  been  introduced, 
the  court,  at  the  request  of  the  plaintiff,  instructed  the  Jury,  in  effect,  that 
if  they  believed  the  sidewalk  on  which  the  injary  occurred  was  at  the  time 
within  the  corporate  limits  of  the  defendant;  that  the  sidewalk  was  out  of  re- 
pair, and  by  reason  thereof  the  plaintiff  was  injured, — then  the  plaintiff  is  en- 
titled to  recover,  unless  the  jury  are  satisfied  that  the  plaintiff  was  negllgent» 
and  that  his  negligence  was  the  proximate  cause  of  the  injury;  and,  further, 
that  the  burden  of  proof  as  to  such  negligence  of  the  plaintiff  rests  upon  the 
defendant.  After  the  court  had  gi  ven  this  instruction  the  defendant  req  nested 
the  following  instruction:  **The  court  instructs  the  Jury  that  the  mere  fact 
that  the  sidewalk  complained  of  was  within  the  corporate  limits  of  the  de- 
fendant town  is  not  sufficient  to  charge  the  town  with  the  duty  of  keeping 
it  in  good  repair  and  safe  condition .  To  charge  the  defendant  with  that  duty, 
it  must  be  proved  in  the  case  that  it  is  within  the  limits  or  lines  of  the  pub- 
lic street  or  road  in  the  town,  made  so  by  the  council  of  the  town,  or  that  the 
authorities  of  the  town  have  exercised  control  over  it  before  the  happening 
of  the  injury  to  the  plaintiff."  Upon  the  objection  of  the  plaintiff  the  court 
refused  to  give  this  instruction.  The  only  objection  urged  here  to  the  afore- 
said instruction  which  the  court  gave  to  the  jury  is  that  it  omits  to  charge 
that  notice  to  the  defendant  of  the  defect  in  the  sidewalk  should  be  proved  be- 
fore the  plaintiff  is  entitled  to  recover.  The  untenable  nature  of  this  objec- 
tion is  fully  established  by  what  has  already  been  said  in  disposing  of  the  de- 
murrer to  the  declaration.    It  is  not  essential,  in  cases  of  this  character,  that  the 
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defendant  should  haye  notice  of  the  defect  in  the  sidewalk  to  entitle  the  plaia- 
tiff  to  recover.  But  we  do  think  that  the  court  should  have  qualified  this  in- 
struction by  giving  to  the  jury  the  one  requested  by  the  defendant,  and  which 
was  refused  by  the  court.  The  statute  hereinbefore  referred  to  expressly  de- 
clares that  "such  city,  yillage»  or  town  shall  not  be  subject  to  such  action  un- 
less it  is  required  by  its  charter  to  keep  the  road,  bridge,  street,  sidewalk,  or 
alley  therei n,  at  the  place  where  such  inj ury  is  sustained,  in  repair.  If  it  is  not 
so  required,  the  action  and  remedy  shall  be  against  the  county  court."  The 
general  statute  (chapter  47  of  the  Code)  under  which  the  town  of  Milton  was 
incorporated,  and  which  consequently  constitutes  its  charter,  does  not  in  express 
terms  require  the  town  to  keep  any  of  its  streets  or  sidewalks  in  repair;  but  by 
section  28  of  said  statute  the  council  of  the  town  are  given  the  power  '*to  lay 
off,  vacate,  close,  open,  alter,  curb,  pave,  and  keep  in  good  repair  roads,  streets, 
alleys,  sidewalks,''  etc.,  within  its  corporate  limits;  and  this  and  other  sec- 
tions empower  the  council  to  provide  the  means  to  open  and  repair  the  streets, 
alleys,  sidewalks,  etc.,  of  the  town.  It  is  a  general  rule,  which  has  been 
recognized  and  acted  upon  by  this  court,  that  when  a  city  or  town  is  thus 
given  control  over  its  streets  and  walks,  and  is  empowered  to  provide  the 
means  of  making  and  keeping  them  in  repair,  the  law  not  only  imposes  it  as 
a  duty  upon  the  corporation  to  keep  its  streets  and  walks,  etc.,  in  repair,  but 
by  implication  it  imposes  a  liability  upon  it  to  do  so,  and  makes  it  respond  in 
damages  to  any  one  injured  by  reason  of  its  failure  to  do  so.  Wilson  v.  City 
of  Wheeling,  19  W.  Va.  323;  Curry  v.  Manning  ton,  23  W.  Va.  14.  This  im- 
plied liability  is  evidently  the  one  referred  to  in  the  statute  as  imposed  by  the 
charter  of  the  city  or  town;  for  none  of  the  cities,  towns,  and  villages  incor-. 
porated  under  the  general  law  of  this  state  are  expressly  required  by  their 
charters  to  make  and  keep  in  repair  their  streets.  Therefore,  unless  the  stat- 
ute has  reference  to  their  implied  liability,  none  of  this  class  of  cities,  towns, 
and  villages  can  be  made  subject  to  an  action  for  the  failure  to  keep  their 
sidewalks,  streets,  etc.,  in  repair^  but  in  all  such  cases  the  county,  by  tlie  express 
mandate  of  the  statute,  would  have  to  be  sued  for  the  default  of  the  city  or 
town.  Such  a  construction  of  the  statute  would  be  unreasonable,  and  cannot 
be  entertained.  But,  while  the  town  is  thus  required  to  open  and  ke^  its 
streets  and  walks  in  repair,  the  statute  does  not  compel  it  to  improve  and 
keep  in  repair  all  of  its  streets*  In  order  to  fix  a  liability  upon  the  town,  it 
must  be  proved  to  the  satisfaction  of  the  jury  that  the  "place  where  the  in- 
jury is  sustained''  was  upon  a  street  or  sidewalk  which  had  been  opened  and 
improved  by  the  town,  or  which  had  been  used  and  treated  by  the  town  au- 
thorities as  a  public  street  or  sidewalk.  It  is  not  every  pass  way  within  the 
corporate  limits,  although  it  may  be  designated  on  the  plat  of  the  town,  and 
intended  to  be  at  some  time  improved  as  a  street,  that  the  authorities  are 
bound  to  keep  in  repair,  but  only  those  which  they  open  and  assume  to  keep 
in  repair  for  the  use  of  the  public, — those  which  they  have  graded  or  other- 
wise improved.  In  regard  to  these  latter  they  assume  a  duty  to  the  public 
which  they  must  discharge,  or  respond  in  damages  to  any  one  injured  for  the 
failure  to  do  so.    Mayor  v.  Sh^ld,  4  Wall.  189,  194. 

Por  the  error  aforesaid  the  judgment  of  the  circuit  court  must  be  reversed^ 
and  the  case  remanded  for  a  new  trial. 

JoHNSOK,  P.,  and  Woods,  J.,  concur.    Green,  J.,  absent. 


State  c.  Davis. 
(Supreme  Cowrt  of  Appeals  of  West  Virginia.   June  80, 1888.) 

JUBT— DlSCHARaS  OF  JTUROB— DISCRETION  OF  TRIA.L  COURT. 

It  is  within  the  sound  discretion  of  the  court  in  the  trial  of  a  felony  case,  if  a  ]xi 
ror,  at  any  time  alter  he  is  awom,  and  before  verdlot,  beoomes,  from  any  cause,  ua* 
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able  to  discharffe  his  duties  as  suoh  juror,  to  discharge  such  iuror,  and  substitute 
another  qualifiM^  juror  in  his  place;  and  when  such  substitution  is  made,  the  trial 
shall  prooeed  just  as  if  it  had  then  commenced  before  a  new  jury.> 
Sl  SiAXB->WBBvr  DrsoHABOB  ri  FaOPER. 

Wtaece,  after  tlie  gfoaHor  piMrt  of  the  evidence  had  been  heard  in  afelooroaae,  the 
Information  was  imparted  to  one  of  the  jurors  that  his  son  had  just  died,  and  the 
court  certified  that  n  **  appeared  to  the  satisfaction  of  the  court  that  the  juror,  by 
reason  of  his  afldoiion,  was  nnable  to  discharge  his  duties  as  a  juror. "  and  discharged 
the  juror  «l  fate  request,  Tield,  anoeosei^for  the  diaoharge  of  the  JnxoreKlstedf  and 
he  was  properly  discharged.* 

Si  SAMf—DlSCHABGE  OF  JCBOR— SUBSTITUTION. 

After  such  discharge,  another  qualified  juror  was  substituted,  and  the  trial  pro- 
ceeded de  novo^  and  the  prisoner  was  convicted,  and  moved  for  his  discharge  on 
that  ground,  which  motion  was  overruled,  and  the  prisoner  sentenced.    Held,  no 
error;  also  tha4  it  was  no  ground  for  a  new  triaL> 
i.  Criminal  Law— Verdict— Form  op. 

Where,  upon  a  trial  for  malicious  cutting  with  intent  to  kill,  the  Jury  find  **the  de- 
fendant not  guilty  as  charged  in  the  indictment,  but  find  the  defendant  guilty  of  un- 
lawful outUng,  **  It  is  proper  for  the  proseouting  attorney  to  put  it  in  proper  form,  find- 
ing the  defendant  not  guilty  of  aaalioiouaiy,  but  of  unlawfully,  doing  the  act  charged 
in  the  indictment;  ana  when,  after  the  verdict  was  so  written  and  read,  on  the  jury 
being  polled,  one  dissented  from  the  verdict  so  written,  it  was  proper  for  the  court 
to  direct  them  to  return  to  their  room  to  further  consider  or  their  yerdict,  and, 
wben  the  juvT  zendeied  the  same  TenUol,  thare  was  no  error  in  eolering  judgment 
on  auoh  verdict.* 
B.  8aiob— Fownn  09  Court  to  Assrss  Prnaltt— Constitutional  Law. 

Section  33  of  chapter  152  of  the  Code,  authorizing  the  court  to  ^  punishment 
when  a  prisoner  has  been  found  guilty  of  a  felony,  is  constltutionaL 
't.  Afpral— Hbvikw— SuFPicirwcT  or  Bvidbncr. 

The  seoond  point  in  the  syllabus  In  FUmag(m*9  Oase,  MW.  Va.  116,  reafflrmed. 

-iSyluams^bv  the  CowrB.) 

Error  to  circuit  court,  Eitchie  county. 

Geo,  Zoomis,  R,  U  Freer,  and  T.  E.  t>avUf  for  plaintiff  in  error.  Atty. 
Ben.  CaldiDell,  for  the  State. 

JOHKBOK,  P.  On  the  20th  d^qr  of  February,  1888.  Wllllani  Bavia  Nnras,  in 
the  drcait  court  of  Ritchie  county,  Indicted  for  niaHdously,  etc.,  stabbing 
one  Creed  Wilson,  with  intent  to  maim,  disflgnre,  disable,  and  kill  him.  The 
prisoner  moved  to  quash  the  indictment,  which  motion  was  overruled,  and 
the  piteoner  pleaded  not  guilty.  The  jury  was  sworn  on  the  24th  day  of  Feb- 
ruary to  try  the  Issue,  it  appears  from  an  order  entered  on  the  next  day 
-that  ''it  appearing  to  the  court  that  I'eter  T.  Six,  a  Juror,  is  unabFe  to  perform 
ilia  duty,  Oeorge  W.  Hammer,  a  qualified  juror,  was  selected,  tried,  and  swohi 
•in  his  place,"  etc.;  that  the  prisoner  objected  to  the  swearing  of  a  new  ju- 
ror, which  objection  was  overruled.  The  trial  proceeded  from  day  to  day 
until  the  1st  day  of  March,  1888,  when  the  Jury  rendered  the  following  ver- 
•diet:  **  We,  the  jury,  find  the  defendant  not  guilty  as  charged  in  the  within 
indictment,  but  we  find  the  defendant  guilty  of  unlawful  cutti  ng. "  The  court 
directed  the  verdict  to  be  put  in  proper  form,  and  the  prosecuting  attorney 
put  the  verdict  in  the  usual  form  where  the  jury,  in  such  cases,  finds* the  de- 
fendant not  guilty  of  doing  the  act  *' maliciously, "  but  of  doing  it  '^  unlaw- 

ULs  to  the  effect  of  a  discharge  ct  a  Juror  during  the  progress  of  a  orfminal  trial,  see 
4smeB  cited  in  note  to  Bobinson  v.  State,  (Tex.)  4  &  W.  Bep.  90A.  See,  also.  State  v. 
Bziggs,  (a  C.)  2  S.  K  Bep.  854. 

'A  verdict  may  be  corrected  or  amended  as  well  in  a  criminal  as  a  dvil  case,  and  its 
recommittal  does  not  put  defendant  twice  in  jeopardy.  So  a  verdict  convicting  under 
a  statute  which  inflicts  a  penalty  of  fine,  imprisonment,  and  disfranchisement,  may  be 
reoommitted  to  be  filled  out  as  to  the  lenkth  of  the  term  of  disfranchisement,  though  it 
had  been,  according  to  stipulation,  sealed  and  intrusted  to  the  foreman,  and  the  jury 
had  afterwards  separated!  Fehhnan  v.  Stato,  (Ind.)  17  N.  £.  Rep.  270,  and  cases  cited 
in  note.  Upon  renderine  a  verdict  of  euilty  of  a  crime  not  incluaed  in  the  indictment, 
the  jory  ahould  not  be  duoharged,  but  be  sent  back  for  further  deliberation :  but,  if  dis- 
cha^ea  with  defendant's  consent,  there  has  been  no  legal  jeopardy.  People  v.  Curtis, 
<CaL}  17  Pac  Kep.  9iL 


Digitized  by  VjOOQIC 


26  BOUTHBASTEBN  BEFOBTEB.  [W.Va*. 

folly."  The  prisoner  moved  the  court  to  discharge  him,  because  he  had  not 
been  tried  before  a  proper  jury  He  also  moved  in  arrest  of  judgment,  and 
also  for  a  new  trial;  which  several  motions  were  respectively  overruled,  and 
the  court  pronounced  judgment  on  the  verdict,  and  sentenced  the  prisoner  to* 
confinement  in  the  penitentiary  for  the  term  of  two  years.  Upon  the  trial 
the  prisoner  saved  seven  several  bills  of  exceptions.  The  one  designated 
'*0''  certifies  all  the  evidence.  One  was  to  the  discharge  of  the  juror  8iz,- 
and  the  substitution  of  Hammer  in  his  place.  Two  was  to  giving  to  the  jury 
the  evidence  of  the  same  witnesses  who  had  been  examined  before  the  juror 
Six  was  discharged.  Three  was  to  the  overruling  the  motion  to  exclude  the 
evidence  for  the  state.  Four  was  to  the  permission  to  read  from  the  stenog- 
rapher's notes  to  the  jury,  after  the  substituted  juror  was  sworn,  certain  por- 
tions of  the  evidence  given  by  J.  M.  Davis, — a  witness  for  the  prisoner,  be- 
fore Hammer  was  substituted  for  Six.  Five  was  to  the  putting  the  verdict, 
in  form  by  the  direction  of  the  court.  Six  to  the  refusal  to  set  aside  the- 
verdict  and  grant  a  new  trial  on  the  additional  ground  stated  in  this  excep- 
tion. To  the  judgment  the  prisoner  obtained  a  writ  of  error,  and  assigns  12 
errors  committed,  as  he  alleges,  by  the  court,  during  the  trial. 

The  first  two  may  be  considered  together.  They  are,  in  substance,  as  fol- 
lows: "The  court  erred  in  discharging  the  juror  Peter  T.  Six,  and  in  substi* 
tuting  G.  W.  Hammer  in  his  place,  and  also  in  directing  the  trial  to  proceed! 
without  reswearing  the  other  eleven  jurors.'*  The  right  of  trial  by  jury  is- 
regarded  as  sacred,  and  by  the  courts  has  been  jealously  guarded.  It  was  in^ 
England  secured  by  magna  charta,  and  in  this  country  by  the  eonstitutioni 
of  tlie  United  States,  and  of  all  the  states.  It  is  by  all  the  authorities  agreed 
that,  when  a  prisoner  is  once  put  upon  his  trial  for  a  crime  before  a  jury,  he- 
is  entitled  to  a  verdict  from  that  jury,  unless  there  exists  a  manifest  necessity 
for  its  discharge  before  the  verdict  is  i-endered.  Many  of  the  authorities  hold^ 
that  as  soon  as  the  jury  have  charge  of  his  case,  upon  a  valid  indictment,  be- 
fore a  compeitent  opurt,  he  is  in  jeopardy,vand  stands  upon  his  deliveranpe;. 
and,  if  the  j^ry  is  improperly  and  illegally  discharged,  such  improper  dia- 
charge  of  the  jury  is  equivalent  to  the  acquittal  of  the  prisoner,  and  the  pris- 
oner is  therefore  entitled  to  his  discharge  from  further  prosecution.  Jfc- 
Creary  v.  Com.,  29  Pa.  St.  323;  Com.  v.  FhUs,  9  Leigh,  613;  WUUams  v. 
Com.,  2.Grat.  568;  State  v.  Qarrigue$,  1  Hayw.  (N.  C.)  241;  Spie7''»  Case,. 
1  Dev.  491;  State  v.  McGimsey,  80  N.  C.  377;  Mahala  v  StaU,  10  Yerg. 
632;  ma  V.  StaU.  7  Port.  (Ala.)  188;  People  v.  Webb,  38  Gal.  467;  People- 
V  Hunckeler,  48  Cal.  331;  State  v.  Walker,  26  Ind.  346;  Sluiffer  v.  State,, 

27  Ind.  131;  Com.  v.  Cook,  6  Serg.  &  B.  577.  It  has,  on  the  other  hand,, 
been  frequently  held  that  a  prisoner  has  not  been  put  in  jeopai-dy  until  he  has 
been  tried  in  a  competent  court,  by  a  jury,  upon  an  issue  on  a  valid  indict- 
ment, a  verdict  rendered,  and  a  judgment  entered.  U.  S.  v.  Haskell,  4 
Wash,  C.  C.  409;  V.  S.  v.  Qibert,  2  Sum,  19;  U.  S.  v.  Coolidge,  2  Gall.  364;. 
V.  S.  V.  Shoemaker,  2  McLean,  114;  U.  S.  v.  Perez,  9  Wheat.  579;  Com.  v. 
Bowden,  9  Mass.  494;  Com,  v.  Purcftase,  2  Pick.  521;  People  v.  Olcott,  2 
Johns.  Cas.  301;  People  v.  Goodwin,  18  Johns.  187;  ShepJierd  v  People,  25 
N.  Y.  406;  Hartungw. People,  26  N.  Y.  167;  People  v.  i^ea^Ztf, 60  Barb.  W^ 
McKetme  v.  State,  26  Arlc.  334;  Hoffman  v.  StaU.  20  Md.  425,  Price  v. 
State,  36  Miss.  533;  SUme  v.  People,  2  Scam.  326;  State  v.  Redman,  17 
Iowa,  329;  State  v.  Vaughan,  29  Iowa,  286.  From  the  view  we  take  of  this- 
case,  it  will  be  unnecessary  to  decide  this  question  here,  although  all  the  text 
writers,  so  far  as  we  have  examined,  class  Virginia  with  the  authorities  hold- 
ing that  an  improper  exercise  of  the  discretion  to  discharge  a  jury  in  a  felony 
case  is  equivalent  to  an  acquittal  of  the  prisoner,  and  this  court  might  feel 
itself  bound  by  those  decisions.  In  2  Hawk.  P.  G.  622,  it  was  said  that  "it 
seems  to  have  been  anciently  an  uncontro verted  rule,  and  has  been  followed 
even  by  those  of  the  contrary  opinion^  to  have  been  the  general  tradition  of: 
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the  law,  thnt  ft  Jury  sworn  and  charged  in  a  capital  case  cannot  be  discharg^ed 
(without  the  prisoner's  consent)  till  they  have  given  a  verdict.  And  not- 
withstanding some  authorities  to  the  contrary  In  the  reign  of  IQng  Charles  the 
second,  this  has  been  holden  for  clear  law  both  in  the  reign  of  King  James 
the  second,  and  since  the  revolution/'  In  the  Case  of  KirUoch,  Fost.  Or. 
Law,  16,  which  was  a  capital  case»  Mr.  Justice  Foster  says,  (pages  81,  32:) 
''It  seems  that  an  opinion  did  onoe  prevail  that  a  Jury  once  sworn  and 
charged,  in  any  criminal  case  whatsoever,  could  not  be  discharged  without 
giving  a  verdict;  and  this  opinion  is  exploded  in  Ferraris  Case,  [T.  Raym.  84  i] 
and  it  is  there  called  a  'common  tradition'  which  has  been  held  by  many 
learned  in  the  law.  My  Lord  Coke  was  one  of  these  learned  men  who  gave 
in  to  this  tradition,  as  far  at  least  as  concerneth  capital  cases,  and  he  layeth 
down  the  rule  in  very  general  terms,  in  the  passages  which  have  been  cited 
on  behalf  of  the  prisoners  from  his  first  and  third  Institutes."  In  Rex  v.  Ed" 
toards,  3  Camp.  207,  it  appeared  that  one  of  the  jurors  in  a  capital  case,  hav- 
ing fallen  down  in  a  fit,  and  having  been  carried  out  of  court  insensible,  upon 
being  convinced  that  the  Juror  would  be  unable  to  return  to  his  duty,  al- 
though evidence  had  been  rec^ved.  Baron  Wood,  who  tried  the  case,  dis^ 
charged  the  eleven  remaining  Jurors  against  the  objection  of  the  prisoner. 
The  names  of  the  eleven  were  again  called  over,  and  a  twelfth  was  put  into* 
the  box.  The  prisoner  was  desired,  if  he  would,  to  challenge  tliem  as  they 
came  to  the  book  to  be  sworn.  They  were  all  sworn  without  challenge.  The 
officers  charged  them  with  the  prisoner  in  the  common  form.  The  witnesses- 
for  the  crown  were  sworn  anew;  and,  by  consent,  the  evidence  they  had  be- 
fore given  was  read  from  the  Judge's  notes,  and  they  were  asked  whether  it 
was  true.  The  prisoner  was  convicted.  At  the  following  Easter  term ,  in  the 
exchequer  chamber,  the  point  that  the  nrisoner  was  not  properly  tried  by  the 
second  jury  was  argued  by  connsel  for  the  prisoner  before  11  of  the  12  judges^ 
who,  without  hearing  the  other  side,  held  the  conviction  right.  In  the  notes 
to  this  case,  mention  is  made  of  two  old  cases:  Rex  v.  8o€Ub9rt,  Leach,  620, 
where  it  appeared  that  the  prisoner  was  tried  for  murder,  in  the  year  1794,^ 
before  Mr.  Justice  Lawrbmob,  the  only  Judge  absent  from  the  exchequer 
chamber  at  the  hearing  of  the  case  of  Rex  v.  Sdwarde,  During  the  trial,  one 
of  the  jurymen  was  seized  with  a  At,  and  carried  out  of  court  insensible.  On 
evidence  that  he  was  unable  to  return,  the  learned  Judge  discharged  the  jury,, 
and  ordered  another  to  be  sworn.  The  prisoner  was  convicted  and  executed.^ 
Also  the  case  of  Rex  v.  atewMon^  Leach,  546,  where,  the  prisoner  himself 
falling  down  in  a  fit,  during  the  trial,  the  jury  was  discharged.  Upon  his  re- 
covery he  was  tried  and  convicted  by  another  jury.  In  the  case  of  Quee^i  v. 
Beere,  2  Moody  A  K.  472,  which  was  tried  in  1843,  the  prisoner  was  indicted. 
for  felony.  After  the  evidence  for  the  prosecution  had  been  partly  gone* 
through,  a  juror  was  taken  with  a  fit,  and  carried  from  the  box.  The  same 
course  was  pursued  as  in  Rex  v.  Bdwa/rde,  and  the  prisoner  was  convicted. 
Upshur,  J.,  in  delivering  the  opinion  of  the  court  in  FelVe  Oase,  9  Leigh, 
617,  said,  after  reviewing  a  number  of  English  and  American  cases:  '*One 
general  rule  is  deducible  from  ail  the  cases,  which  is  that  the  court  may 
discharge  the  jury  whenever  n  necessity  for  so  dmng  shall  arise;  but  what 
facts  and  eircumstanoes  shall  be  considered  as  constituting  such  a  necessity 
cannot  be  reduced  to  any  general  rule.  The  power  to  discharge  is  a  discre^ 
tionary  power,  which  the  court,  as  in  all  other  cases  of  judicial  discretlour 
must  exercise  soundly  according  to  the  circumstances  of  the  case.  The  ob- 
ject of  the  law  is  to  obtain  a  fair  and  just  verdict;  and,  whenever  it  shall  ap- 
pear to  the  court  that  the  jury  impaneied  cannot  render  such  a  verdict,  it 
ought  to  be  discharged,  and  another  jury  impaneled.  This  is  emphatically 
the  case  of  necessity  contemplated  in  the  authorities  we  have  refeiTcd  to;  as 
where  the  prisoner  became  too  sick  to  attend  to  liis  defense,  or  one  of  the  jury 
was  rendered  physically  unable  to  discharge  his  duty.    There  are  other  cases 
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of  neoeesity  equally  strong,  one  of  which  probably  is  wbero  a  juror/  from  the 
peculiar  condition  of  his  mind  and  feelings,  is  manifestly  disqualified  from  be- 
stowing upon  the  case  that  attention  and  impartial  consideration  which  is 
necessary  to  a  j ust  verdict.  *  *  ■*  The  actual  sickoesa  of  a  j urQr»  aind  liis 
consequent  inability  to  discharge  his  duty,  is  admitted  on  all  hands  to  present 
such  a  necessity.  In  the  case  before  us»  the  juror  was  not  actually  ^ick,  but 
there  was  every  reason  to  believe  that  he  wonld  become  so  through  longer 
confinement.  Was  the  court  bound  to  wait  till  the  case  actually  occurred? 
We  thinly  not  *  *  *  A  necessity  not  less  strong  was  presented  by  the 
situation  of  the  wife  of  another  Juror.  If  the  object  of  the  triajl  be,  as  it  un- 
doubtedly is,  to  obtain  a  fair,  just,  and  impartial  verdict,,  liiere  can  be  but 
little  prospect  of  such  a  result  from  the  constrained  and  reluctant  action  of 
minds  wholly  absorbed  in  the  deep  and  peculiar  interest  of  their  domestic  re- 
lations. "  It  was  held  that  it  would  be  improper*  uiMler  such  circumstances,  to 
discharge  the  prisoner. 

Now,  wliat  are  the  ciccamstanoes  appearing  in  thisrecord?  Afterthe  jury, 
on  the  24th  of  Februacy,  had  been  adjourned  to  the  next  day,  it  was  commu- 
nicated to  the  sheriff  in  charge  of  the  jui^  that  a  son  of  the  juror  Feter  X.  Six 
had  just  di^d.  Oil  the  next  morning  the  .sheriff  took  the  jury  to  the  box, 
their  names  were  called^  and  they  all  answered.  Tha  court  was  informed  by 
the  sheriff  that  he  (the  sheriff)  '*had  received  a  dispatch  or  message  for  Feter 
T.  Six,  one  of  the  jurors  aforesaid*  announeing  the  death,  on  the  preceding 
sight,  of  a  son  of  said  juror.  The  sheriff  was  then  directed  by  the  court  to 
retire  with  the  said  Peter  X.  Six  to  the  jury-room,  and.  communicate  aald  in- 
iormation  to  him,  which  was  accordingly  done.  The  sheriff  and  said  juror 
Teter  T.  Six  then  returned  to  the  bar  of  the  court;  and  it  appearing  to  the  sau 
jsfaction  of  the  court  that  the  eaid  Juror  Peter  T«  Six  was  unable  to  perform 
his  duty  as  such  Juror,  by  reason  of  his  affliction,  said  Peter  T.  Six  was,  at 
his  request  at  the  bar.  of  the  court,  discharged  by  the  court  from  further  serv- 
ice as  such  juror  in  this  case;  the  prisoner  not  consenting  thereto  either  in 
person  or  by  counsel.  The  court  thereupon  directed  the  slieriff  to  summon 
another  qualified  juroK,  which  was  accordingly  done,  and  one  G.  W.  Ham- 
mer was  called,  examined,  tried,  and  sworn  as  a  juror  to  serve  in  the  room, 
and  place  of  the  said  Peter  T.  Six,  discharged  as  aforesaid.  The  prisoner  was 
tendered  his  right  of  challenge  to  said  juror  G.  W.  Hammer  before  he  was. 
sworn  as  such,  and  stated  that  he  had  no  objection  to  bim  personally,  but  ob- 
jected, and  most  solemnly  protested,  against  the  said  Hammer  being  sworn 
to  take  the  place  of  the  said  Peter  T.  Six,  dischaiged;  wiiich  objection,  be- 
ing argued  by  counsel,  and  coneidered  by  the  court,  was  overruled,  and  the 
said  G.  W.  Hammer  was  sworn  m  such  juror,  as  aforesaid,  and  the  court  or- 
dered the  trial  to  proceed;  to  which  order  of  the  court  directing  the  trial  to 
proceed,  the  prisoner  objected,  and  his  objection  was  by  the  court  o^verruied, 
and  the  trial  proceeded  accordingly,  without  the  eleven  jurors  impaneled  on 
the  first  day  of  the  trial  being  xeswora;  to  which  several  rulings  and  order 
the  prisoner  excepted,''  etc.  Here  it  appears,  from  the  record,  that  the  juror 
Six  was  informed  that  his  son  had  just  died.  •  It  would,  indeed,  be  a  stout- 
hearted father  who  could,  unmoved,  receive  news  of  the  death  of  a  child. 
Some  men  could  receive  such  news,  and  proceed  with  their  work. with  steady 
nerve,  and  mind  clear  and  strong;  but  observation  teaches  us,  if,  indeed,  we 
have  not  learned  from  sad  experience,  tluit  the  natural  result  of  information, 
Buddenly  imparted  to  a  father,  of  the  death  of  a  oluld*  is  to  unfit  him,  for  the 
time,  to  attend  to  business.  It  would  have  been  cruel  to  have  required  the 
Juror  to  remain  on  the  jury  under  such  circumstances.  His  grief  would  nat- 
urally unfit  him  for  the  discharge  of  such  an  important  duty.  And  if,  as  the 
«ourt  said  in  Fellas  Com,  the  object  of  the  trial  is  to  obtain  a  fair,  just,  aud 
impartial  verdict,  there  could  belittle  prospect  of  it  under suehdreumstauces. 
This  is  OIU9  of  the  cases  spoken  of  in  tbe opinion  in  that  case»  wliere  a  juror 
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is,  from  the  peculiar  condition  of  his  mind  and  feelings,  manifestly  disqaali- 
fied  from  bestowing  on  the  case  that  attention  and  impartial  consideration 
which  is  necessary  to  a  just  verdict.  This,  we  say,  would  be  the  natural  re- 
sult of  being  plung^  into  such  domestic  grief.  But  here  the  court  certifies 
that  it  appeared  to  its  satisfaction  that  the  juror  was  unable,  by  reason  of  his 
affliction,  to  perform  his  duty  as  a  juror.  If  this  was  disputed,  the  defend- 
ant ought  to  have  had  the  bill  of  exceptions  to  show  a  different  state  of  facts. 
But  it  is  here  argued  by  counsel  for  plaintiff  in  error  that  the  record  does  not 
show  that  the  information  was  true;  does  not  show  that  the  son  of  the  juror 
was  in  fact  dead.  This  does  not  change  the  case  In  the  least.  The  question 
is  not  whether  the  information  was  true  or  false,  but  what  was  the  mental 
condition  of  the  juror?  Was  he  competent  to  go  on  in  the  discharge  of  his 
duties  as  a  juror?  The  record  shows  be  was  not.  It  shows  that  he  was  so 
overcome  by  his  grief  that  he  was  unable  to  discharge  his  duties  as  a  juror. 
The  statute  says — and  it  is  in  perfect  accord  with  the  principles  of  the  com- 
mon law — that  if  a  juror,  after  he  is  sworn,  be  unable  from  any  cause  to  per- 
form his  duty,  the  court  may,  in  its  discretion,  cause  another  qualified  juror 
to  be  sworn  in  his  place.  Code,  c.  159,  §  7.  The  statute  (same  section)  fur- 
ther provides  that  *'in  any  criminal  case  the  court  may  discharge  the  jury 
when  it  appears  that  they  cannot  agree  on  a  verdict,  or  that  there  is  manifest 
necessity  for  such  discharge.*'  If  tlie  judge  was  disqualified  to  proceed  with 
the  trial,  or  the  prisoner  himself,  then  there  would  be  manifest  necessity  to 
dischaige  the  whole  jUry;  but  if  a  juror  was  unable,  through  sickness,  men- 
tal trouble,  or  otherwise,  to  discharge  his  duty  as  a  juror,  then,  says  the  stat- 
ute, it  is  unnecessaty  to  discliarge  the  whole  jury,  but  the  disabled  juror  may 
be  discharged,  ahd  another  qualified  juror  ftworn  to  take  his  place.  This  stat- 
ute does  not  abridge  the  right  of  the  dtizen  secured  to  him  by  the  constitu- 
tion. In  the  lahguage  of  Smith,  J.,  in  Stone  v.  PeopUt  2  Scam.  387,  we  ask: 
''Why  is  a  court,  for  the  ends  pf  justice*  and  where  manifest  necessity  exists 
for  the  act,  authorized  to  discharge  a  jury?  And  if  the  whole  jury  may,  in 
such  case,  be  discharged,  why  not  set  aside  a  person  improperly  selected  and 
sw^om?  No  injustice  has  been  done;  no  law  has  been  violated.  The  rights 
of  the  prisoner  have  not  been  infringed.  The  course  is  agreeable  to  justice; 
and  we  can  see  no  wrong  in  the  mode  adopted. "  ''If  a  doubt,  however,  could 
exist,"  said  the  judg6  in  that  case,  ''It  is  definitely  and  conclusivey  settled  by 
the  eleventh  section  of  the  act  referred  to  relative  to  jurors:  •  In  case  of  death, 
sickness,  or  non-attendance  of  any  grand  or  petit  juror,  after  he  shall  have 
been  sworn  upon  the  jury,  or  when  any  such  juror,  as  aforesaid,  after  being 
sworn,  as  aforesaid,  shall,  for  any  reasonable  cause,  be  dismissed  or  dis- 
charged, it  shall  be  lawful  for  the  court  to  cause  others,  if  necessary,  to  be  sum- 
moned and  sworn  in  his  or  their  stead.'"  In  that  case  the  pristmer.  Stone, 
was  indicted  for  murder.  After  the  trial  had  commenced,  and  a  part  of  the 
witnesses  had  been  examined,  it  was  discovered  that  an  alien  was  on  the  jury. 
The  prosecuting  attorney,  learning  the  fact,  of  which  both  he  and  the  court 
were  ignorant,  moved  that  the  juror  be  withdrawn  and  discharged,  and  a  new 
juror  be  sworn  in  his  place,  which  motion  was  granted,  against  the  objection 
of  the  prisoner.  The  trial  proceeded.  The  prisoner  was  found  guilty.  He 
moved  for  a  new  trial,  and  in  arrest  of  judgment,  which  motions  the  court 
overruled,  and  passed  sentence  of  death.  On  writ  of  error  it  was  held  that 
the  proceedings  were  regular,  and  the  overruling  of  the  motion  of  the  prisoner 
to  discharge  the  other  II  jurors  was  not  error.  The  judgment  was  therefore 
affirmed. 

Both  on  principle  and  authority,  the  court,  in  this  case,  did  not  err  in  dis- 
charging the  juror  Six,  for  the  reasons  shown  by  the  record,  because  a  mani- 
fest necessity  existed  therefor.  Keither  did  the  court  err  in  orderingthe  trial 
to  proceed  with  the  jury  as  constituted  after  the  substitution  of  the  juror 
Hammer  for  Six,  as  he  had  had  his  legal  chalieiige  to  tiie  original  jurors,  and 
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to  the  substituted  juror.  Every  right  guarantied  to  him  by  the  constitution 
was  granted  him.  Neither  did  the  court  err  in  permitting  the  witnesses  agaia 
to  be  examined  before  the  jury  after  Hammer  was  sworn.  We  cannot, see 
where  the  prisoner  was  denied  any  right  of  trial  by  jury.  So  long  as  the  leg- 
islature is  within  the  limits  prescribed  by  the  constitution,  it  may  make  any 
regulation  which  to  it  seems  proper  as  to  the  impaneling  of  a  jury  to  try  per- 
sons for  offenses.  It  has,  in  this  particular  instance,  said  that  the  course  here 
pursued  was  authorized,  and  no  constitutional  right  has  been  infringed  in 
constituting  the  jury  as  it  was  done  in  this  case.  From  what  has  been  said 
it  is  clear  the  court  did  not  err  in  refusing  to  discharge  the  prisoner.  Nei- 
ther  did  the  court  err  in  refusing  a  new  triid  on  the  ground  that  the  jury  was 
improperly  impaneled.  The  prisoner  was  not  prejudiced  by  the  fact  that  tlie 
juror  Hammer  had  not  heard  every  thing  that  the  other  jurors  heard.  When 
the  substituted  juror  was  sworn,  the  trial  commenced  de  novo.  Then  the 
prosecuting  attorney  introduced  the  evidence  just  as  if  the  jury  was  entirely 
different  from  what  it  was  before,  and  the  defense,  of  course,  had  the  right 
to  bring  forward  ail  the  evidence  it  could.  We  cannot  perceive  how  the  pris- 
oner was  prejudiced  by  this.  Certainly,  nothing  appears  in  the  record  to  his 
prejudice  in  this  respect.  The  court  did  not»  therefore,  err  in  refusing  to  ex- 
clude the  evidence  of  the  state. 

It  is  also  assigned  as  error  that  the  court  permitted  the  stenographer's  notes 
to  be  read  to  show,  if  tliey  would,  that  J.  M.  Davis,  the  father  of  the  prisoner, 
had  made  a  different  statement,  as  to  one  matter,  before  the  jury  before  th;^ 
substitution  of  Hammer,  from  that  made  in  his  first  examination  before  the 
juror  Six  was  discharged.  The  bill  of  exceptions  shows  that,  after  all  the  ev- 
idence had  been  introduced,  and  the  opening  argument  for  the  state  had  been 
concluded,  and  the  argument  on  behalf  of  the  prisoner  had  also  been  con- 
4sluded,  the  prosecuting  attorney  offered  to  read  from  the  transcript  of  the 
short-hand  notes  of  the  stenographer  the  testimony  of  J  M.  Davis  on  a  cer- 
tain matter,  which  transcript  is  as  follows:  "Eridat,  February  24,  1888. 
Question,  State  whether  you  examined  the  marks  on  bis  person  from  that 
whipping?  Anstoer  Yes,  sir;  I  did  some  few  days  afterwards,  but  I  did  not 
j ust  examine  them  at  that  time, — that  evening.  If  my  recollection  serves  me, 
I  think  it  was  a  day  or  so  afterwards."  Also,  in  connection  therewith,  the 
following  cross-examination  of  the  said  James  M.  Davis,  taken  from  said 
stenographer's  record  of  the  examination  of  said  Davis  on  February  24, 188S. 
** (Jtiei/tion.  Did  you  hear  of  the  circumstances  of  William  Davis  having  been 
whipped  on  the  5th  day  of  December,  the  day  before  the  cutting  took  place? 
Anstoer  Yes,  sir;  X  did  that  evening,  when  he  came  home.  Q,  Did  you  ex- 
amine where  he  had  been  withed?  A.  Yes,  sir."  And  also  the  following 
question  from  the  san^e  examination:  *' Question.  Were  you  not  sworn  on 
last  Friday,  and  did  you  not  testify  as  a  witness  in  this  same  case?  Answer. 
I  believe  I  was.  Qn  Did  you  not  state,  at  that  time,  it  was  two  or  three  days 
after  the  whipping  of  the  5th  that  you  examined  those  welts?  A.  I  hiid  ex- 
amined those  welts  in  two  or  three  days  afterwards.  ©,  Two,  three,  five,  or 
six  days  after?  A.  Two.  Q.  Why  didn't  you  state,  on  Fridt^y  of  last  week, 
in  describing  those  welts,  that  you  examined  them  on  the  evening  of  the  5th, 
instead  of  stating  that  you  examined  them  three,  four,  or  five  days  after- 
wards? A.  I  was  not  asked  the  question  <four  or  five  days  afterwards?^" 
And  which  examination,  on  Friday,  the  24th  day  of  February,  JI883,  had  not 
been  heard  by  G.  W  Hammer,  the  juror  substituted  for  Peter  T.  Six,  dis- 
charged as  set  forth  in  bill  of  exceptions  Ko.  1,  and  made  part  thereof;  and 
then  to  argue  tiieref  rom  a  contradiction  in  the  two  stateipisnts  so  made  by  the 
witness,  J.  M.  Davis, — tlie^oue  to  the  jury  while  Six  was  a  member,  and  the 
other  to  the  jury  of  which  Hammer  was  a  member  in  the  place  of  Six,  dis- 
ciiarged.  And  thereupon  the  prisoner  obje^fied  to  the  reading  of  so  much  of 
the  evidence  herein  given  of  ^he  testimony  given  by  said  Davis  to  the  jui^y 
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when  8Hid  Hammer  was  not  one  of  the  paneU  and  he  also  objected  to  the  pros- 
•ecuting  attorney  being  allowed  to  oomtuent  on  the  testimony  herein  set  forth, 
4&nd  endeavor  to  show  a  condict  between  the  two  statements.  The  court  over- 
ruled the  objections*  and  permitted  the  prosecuting  attorney  to  read  the  evi- 
•dence  to  the  jury,  and  comment  thereon,  which  he  did,  and  the  prisoner  ex- 
•cepted.  From  this  bill  of  exceptions,  I  take  it  that  the  testimony  here  ob- 
jected to  was  before  the  jury.  It  certainly  might  properly  have  been  tliere. 
The  foundation  had  been  laid  to  contradict  the  witness;  and,  if  the  contra- 
dictory statement  had  been  contained  in  a  deposition  before  a  justice,  it  would 
diave  been  admissible.  Certainly,  then,  it  was  admissible  if  made  in  another 
trial  of  the  same  case,  and  preserved  in  the  official  stenographer's  notes.  We 
;flee  no  objection  to  the  reading  of  it  to  the  jury,  and  the  comment  thereon. 
Again,  it  could  not  have  prejudiced  the  prisoner,  because  there  was  no  con- 
tradiction in  the  two  statements  of  the  witness  Davis.  He  did  not  say,  in 
either  examination,  that  he  examined  the  limbs  of  the  prlsonee  on  the  evening 
the  whipping  was  done. 

Bill  of  exceptions  No.  6  shows  no  error.  The  attorney  who  opened  the  ar- 
gument for  the  state  "insisted  that  the  accused  was  either  guilty  of  the  malic- 
ious cutting  charged  or  nothing.'*  The  prosecuting  attorney,  in  closing,  said 
that  was  his  opinion  also;  "but  that  the  jury  must  not  take  the  statements  or 
•opinions  of  counsel,  but  must  act  for  themselves."  The  prisoner  insists  that 
*by  these  statements  the  jury  may  have  been  mislead  in  returning  a  verdict 
.against  the  accused  for  a  higher  grade  of  offense  than  they  intended,  and  asked 
that  the  verdict  might  be  set  aside  on  that  ground ;  which  motion  was  over- 
ruled, and  the  prisoner  excepted.  There  is  no  error  to  be  found  in  this  bill 
^f  exceptions.  The  attorneys  had  perfect  right  to  insist  that,  if  the  prisoner 
was  guilty  at  all,  it  was  of  the  highest  offense  charged.  This  could  certainly 
not  prejudice  the  prisoner;  for  it  was,  in  effect,  saying  to  the  jury:  "If  the 
^tate  has  not  shown  the  prisoner  guilty  of  the  highest  offense  charged,  then 
he  ought  to  be  acquitted. " 

Ttie  fourth  error  assigned  is  to  certain  rulings  made  by  the  court  during 
the  trial  as  to  the  admission  or  refusal  to  admit  evidence.  The  first  four  ob- 
jections were  to  the  refusal  to  admit  certain  evidence  which  was  offered  to 
the  jury  before  Six  was  discharged,  and  therefore  could  not  have  prejudiced 
the  prisoner.  The  following  question,  on  cross-examination,  was  asked  of 
<!!reed  Wilson,  the  prosecuting  witness:  "Have  you  given  the  same  testimony 
this  afternoon  as  you  did  before?"  Objected  to  by  state,  sustained,  and  ex- 
.oeption  by  defendant.  The  court  did  not  err  in  sustaining  the  objection.  The 
question  was  too  general.  It  would  be  unfair  to  the  witness  to  require  it  to 
be  answered.  This  question  was  also  asked  of  the  same  witness  on  cross- 
examination:  "Is  there  one  juror  on  the  jury  who  was  not  a  member  of  the 
jury  on  yesterday?"  And  also  this:  "Is  the  jury  as  now  constituted  the 
same  that  it  was  on  yesterday,  when  you  testified  touching  these  facts?"  To 
Jboth  questions  the  state  objected,  which  objections  were  sustained,  and  the 
prisoner  excepted.  The  court  did  not  err  in  sustaining  either  of  these  objec- 
tions. That  was  no  legal  manner  in  which  to  prove  the  fact  that  there  had 
been  a  change  in  the  jury  That  must  be  proved  by  the  record.  The  counsel 
for  defendant  had  been  trying  to  show,  by  the  prosecuting  witness,  how  hard 
Jie  had  whipped  the  prisoner  and  three  other  boys  on  the  day  before  the  cut- 
ting, and  the  witness  said,  in  answer  to  a  question:  "Of  course,  you  could 
raise  a  welt  on  a  boy  if  his  clothes  were  thin  easier  than  you  could  if  he  had 
thick  clothes  on."  The  question  was  asked:  "Will  you  give  us  an  example 
of  an  offense  sufficiently  great,  in  your  estimation,  to  justify  a  teacher  in  thresh- 
ing a  boy  so  as  to  raise  welts  on  his  person,  as  referred  to?  Anstver,  Well, 
air,  I  do  not  think  I  xaised  any  welts  on  him.  Q.  I  did  not  ask  you  whether 
you  did.  Please  answer  my  question. "  The  question  was  then  repeated,  and 
the  state  objected,  and  the  objection  was  sustained,  and  the  prisoner  excepted. 
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The  court  committed  no  error  in  sustaining  the  objection.  The  witness  was 
not  an  expert,  nor  being  examined  as  such.  It  was  improper  to  ask  him  to- 
give  an  example  of  any  offense  which  would  Justify  severe  castigation.  That 
was  not  the  issue.  The  question  was  whether  the  plaintiff  was  guilty  as 
charged,  and  such  evidence  could  throw  no  light  on  the  Issue.  The  witness 
was  then  asked:  "Do  you  think  the  offense  for  which  he  was  punished  on> 
that  day  was  suflSciently  grave  to  justify  a  teacher  in  whipping  him  with  a 
withe,  as  already  describ^,  sufficiently  severe  to  raise  marks  and  welts  on 
his  person,  and  discolor  his  flesh  thereby?"  Objection  sustained,  and  pris- 
oner excepted.  The  objection  was  properly  sustained  for  reasons  already 
stated,  and  because  it  was  improper  to  ask  him  as  to  the  exact  amount  of  cor- 
poral punishment  that  should  be  inflicted  for  specific  offenses  committed  by 
scholars  in  school,  or  to  ask  him  what  he  would  regard  as  severe  or  moderate 
punishment. 

The  fifth  bill  of  exceptions  is  to  the  court  directing  the  verdict  to  be  put  in> 
form.  The  verdict,  as  first  rendered,  was:  "We,  the  jury,  find  the  defend- 
ant not  guilty  as  charged  in  the  indictment,  but  we  find  the  said  defendant 
guilty  of  unlawful  cutting."  The  court  directed  the  attorney  for  the  state  to- 
put  the  verdict  in  proper  form.  It  was  written  by  the  attorney  as  follows: 
"We,  the  jury,  find  the  defendant,  William  Davis,  not  guilty  of  maliciously 
cutting,  stabbing,  and  wounding  Greed  Wilson,  as  charged  in  the  within  in- 
dictment, but  we  do  find  him  guilty  of  unlawfully  cutting,  stabbing,  and 
wounding  the  sAid  Creed  Wilson,  with  intent,  and  by  tneans  whereof,  to  maim, 
disfigure,  disable,  and  kill  him,  the  said  Creed  Wilson."  One  of  the  jurors 
signed  the  verdict,  and,  as  so  written,  it  was  read  over  to  the  jury,  and  the 
pnsoner  objected  to  the  same,  alleging  that  the  verdict  so  written  found  the 
prisoner  guilty  of  a  higher  grade  of  offense  than  had  been  found  by  the  jury 
themselves.  The  court  then  directed  the  words,  "and  by  meaiis  thereof ,  *  to» 
be  stricken  out,  which  was  done;  and  the  verdict,  thus  amended,  was  read 
to  the  jury  by  tjie  clerk,  who  propounded  the  question:  "Gentlemen  of  the 
Jury,  is  this  your  verdict?  And  thereupon  the  prisoner  asked  that  the  jury 
be  polled,  which  was  accordingly  done,  and  one  or  more  of  the  jurors  dis- 
sented therefrom.  The  court  then  directed  ttie  jury  to  retire  to  their  room  to 
consider  further  of  their  verdict,  and  after  some  time  they  returned  into  court, 
and  were  inquired  of  if  they  had  agreed  upon  a  verdict,  to  which  they  re- 
sponded in  the  affirmative,  and  handed  the  clerk  the  indictment,  with  the  ver- 
dict unchanged,  in  all  respects,  as  written  out  and  amended  and  signed,  as 
aforesaid:  and  the  jury  was  again  polled,  and  each  inquired  of,  "Is  this  your 
verdict?"  and  each  responded,  "It  is;"  whereupon  the  jury  was  discharged. 
Was  there  any  error  in  this?  The  usual  practice  is,  upon  the  foreman  mak- 
ing his  response  to  the  question,  "Crentlemeh  of  the  jury,  have  you  agreed 
upon  a  verdict?"  the  clerk  takes  the  indictment  from  him,  and  reads  aloud 
the  verdict  as  it  is  written  on  the  indictment.  Then  is  the  time  to  put  the 
verdict  in  proper  form,  which  the  clerk  or  attorney  usually  does,  under  the- 
direction  of  the  court.  3  Rob.  (Old)  Pr.  262.  It  seems  to  us  that  the  action- 
here  was  entirely  regular.  It  was  manifest  from  the  verdict  returned  that 
the  jury  intended  to  find  the  prisoner  not  guilty  of  maliciously  doing  the  act 
charged  in  the  indictment,  but  of  unlawfully  doing  the  act  with  the  intent 
charged.  Under  the  direction  of  the  court,  it  was  put  in  proper  form  to  show 
that  they  so  found.  Upon  the  polling  of  the  Jury,  one  or  more  of  them  dis- 
sented from  the  verdict.  What  was  the  court  to  do?  Should  it  have  decided, 
that  the  jury,  by  the  informal  verdict  rendered,  intended  to  find  the  defend- 
ant guilty  of  a  misdemeanor  merely  ?  He  did  the  only  proper  thing  to  be  done, 
— directed  them  to  retire,  and  further  consider  of  their  verdict.  There  was 
not  one  word  said  calculated  to  influence  them  in  the  verdict  they  should 
render.  If  they  had  been  so  disposed  when  they  retired,  they  could  have  found 
the  prisoned  not  'guilty.    There  was  nothing'  done  in  this'  matter  to'  the  prej  u- 
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dice  of  the  prisoner.  "Woodfall's  celebrated  case  (  5  Burrows,  2661)  is  not  ap- 
plicable. WoodfaU  was  indicted  for  libel  in  publishing  Junius'  letter.  The 
jury  found  him  "guilty  of  printing  and  publishing  only."  The  verdict  was 
received  in  this  form,  and  the  jury  discharged.  The  question  was  what  judg- 
ment could  be  entered  on  the  verdict.  Could  the  court  pronounce  on  said 
verdict  judgment  for  maliciously  publishing,  etc.?  "Only"  was  the  control- 
ling word,  and  the  court  held  that  judgment  for  maliciously  doing  the  act 
could  not  be  entered  on  the  verdict. 

It  is  also  assigned  as  error  that  the  court  refused  to  set  aside  the  verdict, 
because  it  was  contrary  to  the  evidence.  The  law  is  firmly  settled  that,  upon 
a  writ  of  error  to  a  judgment  overruling  a  motion  to  set  aside  a  verdict,  and 
to  grant  a  new  trial,  on  the  ground  that  the  verdict  was  contrary  to  the  evi- 
dence, and  the  evidence,  and  not  the  facts  proved,  is  certified  in  the  bill  of 
exceptions,  the  appellate  court  will  not  reverse  the  judgment,  unless,  after 
rejecting  all  the  conflicting  parol  evidence  of  the  exceptor,  and  giving  full 
faith  and  credit  to  that  of  the  adverse  party,  the  decision  of  the  trial  court 
still  appears  to  be  wrong.  This  rule  has  often  been  affirmed  in  this  state. 
State  ▼.  Flanagan,  26  W.  Va.  116.  Tested  by  this  rule,  how  stands  this  ex- 
ception? It  appears  that  on  the  5th  of  December,  1887,  the  teacher  had,  with 
a  hickory  withe,  whipped  the  prisoner  and  three  other  boys  for  violating  a 
rule  of  the  school  against  whispering.  The  withe  was  about  a  half  inch  in 
diameter  at  the  butt,  and  terminated  at  a  point  at  the  other  end,  and  was 
between  three  and  four  feet  long.  That  evening  the  prisoner  told  Miss  Kate 
WelJs,  one  of  the  scholars,  if  Creed  Wilson,  the  teacher,  "ever  went  to  whip 
him  again  he  would  kill  him."  On  the  next  morning,  while  the  teacher, 
Wilson,  was  ringing  the  bell  to  call  the  school,  the  prisoner  came  to  him,  and 
said,  if  he  did  not  whip  a  boy  by  the  name  of  Ellifritz,  he  would  kick  him, 
(the  boy.)  The  teacher  told  Davis  that,  if  he  and  Mr.  Ellifritz  had  any  trouble 
to  settle,  it  would  be  better  to  settle  it  somewhere  else.  Davis  told  the  teacher 
the  reason  he  was  going  to  kick  Ellifritz  was  that  he  had  sent  him  a  message 
calling  him  a  bad  name.  The  teacher  told  him  he  would  see  about  it  when 
school  took  np.  He  (the  teacher)  then  went  to  Ellifritz,  and  asked  him  if  he 
had  sent  Davis  that  message,  and  he  said  he  had.  He  asked  him  why  he  did 
it;  and  he  said  becanse  Davis,  the  evening  before,  in  school,  had  called  him 
the  same  bad  name.    Then  the  teacher  asked  Davis  if  he  had  done  that,  and 

he  said  be  bad  not,  but  had  called  him  a  d d  snipe,  or  something  similar. 

The  teacher  then  sent  out  for  a  couple  of  withes,  and  he  put  them  by  He 
then  went  on  with  the  recitations  until  time  for  recess,  and  then  called  the 
two  boys  oat  on  the  floor.  Ellifritz  came,  and  Davis  still  sat  in  his  seat.  The 
teacher  told  Davis  the  second  time  to  come,  and  he  answered  that  "he  would 
not  that  any  one  knew  of. "  He  then,  with  a  withe  similar  to  the  one  used 
the  daj  before,  walked  to  Davis,  and  took  hold  of  his  left  shoulder  with  his 
right  hand;  and,  just  as  he  took  hold  of  him,  he  (Davis)  raised,  with  a  knife 
in  hiB  hand,  and  struck  the  teacher  with  the  knife  near  one  eye,  and  drew  the 
knife  across  his  forehead,  to  the  opposite  side  of  the  head,  and  almost  severed 
an  ear,  inflicting  a  fearful  wound.  The  teacher  tried  to  evade  the  blow  by 
stooping,  and  it  struck  him  Iiigher  than  it  otherwise  would.  He  then  in- 
flicted a  woand  with  the  knife  on  the  top  of  the  teacher's  head.  This  is  all 
the  eTidenee  necessary  to  state.  The  jury  were  certainly  well  warranted  in 
finding  as  severe  a  verdict  as  they  did.  If  it  had  been  for  maliciously  cutting 
wi^  intent  to  kill,  nnder  the  rules  we  have  laid  down,  we  could  not  disturb  it. 
The  last  error  assigned  is  that  section  22  of  chapter  152  of  the  Code,  as 
amended  in  1882,  anthorizing  the  court  to  fix  the  punishment  when  a  jury 
has  foand  the  prisoner  guil^  of  felony,  is  unconstitutional,  and  in  contra- 
vention of  that  time-honored  declaration  in  the  bill  of  rights,  that  '*no  person 
ahall  be  deprived  of  life,  liberty,  or  property  without  due  process  of  law  and 
the  judgment  of  his  peers.''  Tliis  is  a  provision  taken  from  magna  charta, 
v.78.E.no.l — 8 
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except  in  that  instrument  it  reads  "or  the  Judgment  of  his  peers. "  This  word 
"and,"  instead  of  "or,"  was  evidently  put  in  our  constitution  of  1872  by  in- 
advertence; and,  to  make  it  harmonize  with  other  portions  of  the  same  in- 
strument, must  be  construed  as  meaning  "or."  If  this  were  not  so»  courts 
of  chancery  would,  in  effect,  be  abolished.  So  construing  it,  then  the  provis- 
ion means  just  what  it  did  in  magna  chartat  and  it  was  put  into  our  consti- 
tution with  the  same  meaning  it  had  there.  Its  meaning  has  been  firmly 
settled  in.England,  and  the  constitutions  of  the  states  adopted  it  with  the  con- 
struction there  put  upon  it.  In  criminal  trials  in  England,  no  court,  in  fel- 
ony cases,  after  the  great  charter  was  signed,  ever  attempted  to  pronounce  a 
prisoner  guilty  without  the  intervention  of  a  jury.  In  2  Hawk.  P.  0  623, 
we  find  "that  it  had  been  adjudged  that,  where  the  jury  find  a  man  not  guilty 
of  an  indictment  or  appeal  of  murder,  they  are  not  bound  to  make  any  in- 
quiry whether  he  be  guilty  of  manslaught^,  etc.;  but,  if  they  will,  they  may, 
according  to  the  nature  of  the  evidence,  find  him  guilty  of  manslaughter  or 
homicide  se  c^fendo  or  per  i9\fortunium;  for  the  killing  is  the  substance,  and 
the  malice  but  a  circumstance, — a  variance  as  to  which  hurts  not  the  verdict. 
Yet  the  books  seem  to  make  this  difference:  that,  where  the  jury  find  the  de- 
fendant guilty  of  manslaughter  on  an  indictment  for  murder,  they  may  give 
their  verdict  generally,  without  setting  out  any  of  the  circumstances  of  the 
fact;  but  that  they  shall  not  be  received  to  find  him  guilty  generally  of  homi- 
cide 86  d^endo  or  per  infortunium,  but  must  set  out  the  whole  circumstances 
of  the  fact,  and  in  the  conclusion  show  of  what  crime  they  find  the  defendant 
guilty;  wherein,  if  they  be  mistaken,  it  is  said  that  the  court  may,  notwith- 
standing, give  such  judgment  as  shall  appear  to  be  proper  from  the  circum- 
stances of  the  fact  specially  set  forth."  The  following  among  other  old  au- 
thorities are  cited:  Wroth  v.  Wiggs,  Cro.  Eliz.  276;  Turner  v.  Muegrave, 
Dyer,  261;  Hudson  v.  Lee,  4  Coke,  48;  Gore's  Case,  9  Ck)ke,  81;  Bold  v  Mol- 
ineux.  Dyer,  14;  Matters  of  the  Crown,  Plow.  101;  2  Hale,  P.  0.  802.  Haw- 
kins, (2  P  0.  c.  48,  §  8)  f  urtbersays:  The  settled  judgment  at  this  day  against 
a  man  for  high  treason,  not  relating  to  the  coin,  seems  to  be  that  he  shall  be 
carried  back  to  the  place  from  whence  he  came,  and  from  thence  be  drawn  to 
the  place  of  execution,  and  there  be  hanged  by  the  neck,  and  cut  down  alive, 
and  his  entrails  be  taken  out,  and  burnt  before  his  face,  and  his  bead  cut  off, 
and  his  body  be  divided  into  four  quarters,  and  his  head  and  quarters  dis- 
posed of  at  the  king's  pleasure."  Hawkins  also  says:  "As  to  judgments  by 
express  sentence,  which  are  discretionary  and  variable  according  to  different 
circumstances,  I  shall  observe,  in  general,  that  for  crimes  of  an  infamous 
nature,  such  as  petit  larceny,  perjury,  or  forgery  at  common  law,  gross  cheats, 
conspiracy  not  requiring  a  villainous  judgment,  keeping  a  bawdy-house,  brib- 
ing witnesses  to  stifle  their  evidence,  and  offenses  of  like  nature  against  the 
first  principles  of  natural  justice  and  common  honesty,  it  seems  to  be,  in  a 
great  measure,  left  to  the  prudence  of  the  court  to  inflict  such  corporal  pun- 
ishment, and  also  such  fine,  and  lien  to  the  good  behavior  for  a  certain  time, 
etc.,  as  shall  seem  most  proper  and  adequate  to  the  offense,  from  the  consid- 
eration of  the  baseness,  enormity,  and  dangerous  tendency  of  it;  the  malice, 
deliberation,  and  willfulness,  or  the  inconsideration,  suddenness,  and  surprise, 
with  which  it  was  committed;  the  age,  quality,  and  degree  of  the  offender; 
and  all  other  circumstances  which  may  in  any  way  aggravate  or  extenuate 
the  guilt."  2  P.  C.  c.  48,  §  14.  Among  other  authorities,  citing  Ramsey's 
Case,  3  State  Tr.  487;  Spioer  v.  Read,  Hob.  62;  Lady  Newman's  Case^  3 
Leon.  170;  Leber's  Case,  Gro.  Jac.  498.  Says  Ghitty:  "It  may  be  laid  down 
as  a  general  rule  that  all  those  offenses  which  exist  at  common  law,  and  have 
not  been  regulated  by  any  particular  statute,  are  within  the  discretion  <^  the 
court  to  punish."  1  Chit.  Grim.  Law,  710.  Mr.  Ghitty  further  says:  "An- 
other large  class  of  offenses  in  the  punishment  of  which  much  is  left  to  the 
wisdom  of  the  court,  arise  from  clergyable  felonies.    We  have  already  shown 
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how  the  ceremony  of  pargation  was  abolished,  how  that  by  burning  in  the 
hand  was  substituted  in  its  room,  and  how  other  penalties  of  imprisonment, 
transportation  and  corporal  punishment  have  been  established  in  the  place  of 
the  latter.  At  the  present  day,  the  judge,  by  the  provisions  of  several  stat- 
utes»  may  order  the  offender  to  be  publicly  or  privately  whipped,  exposed  in 
the  stocks*  fined,  imprisoned  for  two  or  transported  for  seven  years  to  his 
majesty's  colonies.  And  by  58  Geo.  m.,  c.  162,  it  shall  be  lawful  for  any 
court  to  pass  upon  any  person  convicted,  before  such  court,  of  felony  with 
benefit  of  clergy,  or  of  any  grand  or  petit  larceny,  the  sentence  of  imprison- 
ment to  hard  labor,  either  simply  and  alone,  or,  in  addition,  to  any  other  sen- 
tence which  such  court  shall  be  authorized  by  law  to  pass,*'  etc.  Chit.  Crim. 
Law,  709,  710.  Thus  it  is  dear  that  in  England,  after  magna  charta^  it 
never  was  supposed  that  that  instrument,  in  securing  a  right  to  jury  trial, 
affected  the  punishment  to  be  inflicted.  It  was  the  province  of  the  jury  to 
find  the  gnilt  or  innocence  of  the  accused  of  the  offense  charged  in  the  indict- 
ment. The  judges,  in  many  cases,  merely  pronounced  the  sentence  the  law 
imposed,  upon  the  jury  rendering  a  verdict  of  guilty;  and  in  many  cases  the 
statute  gave  a  discretion,  as  the  common  law  did  in  others,  to  impose  a  pen- 
alty, within  certain  limits,  commensurate  with  the  offense.  Then  there,  as 
here  now,  the  jury  should  convict  of  the  offense,  and  the  court  impose  the  pen- 
alty or  punishment.  It  is  true  that  in  Ylrginia  the  general  assembly,  in 
1786,  authorized  the  jury  to  assess  a  fine  in  misdemeanor  cases;  and  in  1796 
passed  the  act  authorizing  the  jury  to  fix  the  term  of  imprisonment  in  the 
penitentiary.  1  Bev.  Code,  1819,  §  48,  c.  169,  p.  612n;  Id.  note  to  section  12, 
p.  619.  The  bill  of  rights  in  the  constitution  of  Virginia  of  1776  declared 
that  *'no  man  sbaU  be  deprived  of  his  liberty  except  by  the  law  of  the  land, 
or  the  judgment  of  his  peers."  Under  this  bill  of  rights,  the  jury  convicted 
of  the  offense,  and  the  court  fixed  the  punishment,  until  af terwanls  changed 
by  statute.  The  punishment,  after  a  conviction  of  the  offense  by  a  jury,  has 
always  been  within  the  power  of  the  legislature,  under  the  constitution  se- 
curing right  of  trial  by  jury.  The  act  of  1882,  taking  away  the  right  of  the 
jury  to  fix  the  punishment,  is  clearly  constitutional.  There  is  no  error  in 
the  judgment  of  the  circuit  court,  and  it  is  affirmed. 

Snydsb  and  Woods,  JJ.,  concur.    Gbben,  J.,  absent. 


Ariail  et  aZ.  v.  Ariail  et  aU 
iSuvreme  Cwjurt  of  South  CaroUtna,   Jane  80, 188S.) 

"L  Limitation  ov  AonoN&— When  Statute  Begins  to  Rt7N— Adminibtratobs. 

The  statute  of  Umitations  commenceB  to  ran,  on  a  demand  against  an  administra- 
tor for  errors  in  laHa  settlement,  at  the  time  when  he  files  in  the  probate  ooort  a  re- 
tam  which  purports  to  be  final,  and  the  court  grants  final  discharge  thereon,  id- 
though  there  remained  outstanding  notes  and  accounts  which  It  was  tixe  admin- 
istrator's du^  to  collect.^ 

a.  bakb. 

It  is  unnecessary  to  show  that  those  interested  had  actual  notice  of  such  pro- 
ceedings, as  acts  done  in  a  publio  office  are  notice  to  interested  parties. 
&  Samb— Suspension  or  Statute. 

The  bringing  of  an  action  by  heirs  against  the  personal  representative  of  their 
aaoestor's  adminlstEator  on  account  of  errors  in  such  administrator's  settlement 
does  not  arrest  the  running  of  the  statute  of  limitations  on  such  cause  of  action  as 
against  the  heirs  and  devisees  of  such  administrator,  to  whom  his  real  property 
has  descended;  such  heirs  and  devisees  being  neither  parties  nor  privies  to  such 
action. 

^¥ar  aa  esbaustive  note  on  the  nmningof  the  statute  of  limitations,  and  its  suspen- 
aion,  see  Society  v.  Hutchinson,  (Cal.)  8  Paa  Rep.  6S7,  and  note.  See,  also,  Cheney  v. 
Woodxiiflp  (Neb.)  2e  N.  W.  Bap.  277,  and  note. 
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4.  EZECUTOBS  Ain>  ADlCnriBTRATORfl— AonON  AGAINST. 

It  is  unnecessary  to  have  a  retom  of  nulla  Ixma  on  a  judgment  recovered  against 
the  personal  representative  of  the  administrator  in  such  action  before  commencing 
action  against  such  heirs  and  devisees  on  the  demand. 
6.  Appeai/— Review— Matters  not  Apparent  on  Record. 

In  an  action  by  heirs  against  the  heirs  and  devisees  of  their  ancestor's  adminis- 
trator on  account  of  errors  in  such  administrator's  settlement,  where  the  complaint 
does  not  raise  the  question  of  fraudulent  conduct  in  such  administrator,  nor  that 
said  fraud  was  discovered  within  the  statutory  period,  and  no  ruling  was  had  upon 
the  question  below,  such  question  is  not  before  the  court  on  appeal. 

Appeal  from  oommoa  pleas  circuit  court  of  Pickeos  county;  T.  B.  Fbazer, 
Judge. 

Action  by  Lou  P.  Ariail,  Robert  F  Ariail,  Sarah  J.  Lesley,  and  Eliza  C. 
Ariail,  heirs  at  law  of  John  H.  Ariail,  against  William  H.  H.  Ariail  and 
others,  heirs  at  law  and  devisees  of  John  Ariail,  formerly  administrator  of  the 
estate  of  said  John  H.  Ariail,  on  account  of  erroi*s  alleged  to  have  occurred 
in  the  settlement  of  said  administrator.  From  a  judgment  dismissing  the 
complaint  as  against  all  the  plaintiffs  except  Eliza  G.  Ariail,  and  rendering 
judgment  in  her  favor  against  defendants,  the  other  plaintiffs  and  the  defend- 
ants appeal. 

Keith  (&  ffollingstvorthf  for  plaintiffs  Lou  and  Robert  F.  Ariail  and  Sarah 
J.  Lesley.  Child  <&  JBoggs,  for  defendants.  Ansel  dk  Newton^  for  guardian 
ad  litem  of  George  Hendricks,  a  minor  defendant. 

Simpson,  C.  J.  The  facts  of  this  case  will  be  found  stated  in  the  decree  of 
his  honor,  the  presiding  judge,  T.  B.  Fbaser,  hereto  appended.  Also  see  ex- 
ceptions appended. 

"dbobee. 

*'This  cause  came  before  me  at  the  regular  term  of  the  court  held  in  Janu- 
ary, 1887,  on  the  report  of  the  referee,  and  exceptions  by  plaintiffs  and  de- 
fendants. The  action  has  been  brought  to  subject  the  real  assets  of  the  testa- 
tor, John  Ariail,  in  the  hands  of  the  devisees  under  his  will,  to  the  payment 
of  an  amount  alleged  to  have  come  to  his  hands,  and  unaccounted  for  by  him, 
as  administrator  of  John  H.  Ariail,  deceased,  the  father  of  the  plaintiffs.  I 
am  inclined  to  the  opinion  that  an  administrator  de  bonis  non  of  John  H. 
Ariail  ought  to  have  been  made  a  party  to  this  action,  and  also  a  personal 
representative  of  Eliza  M.  Hendricks,  tlie  residuary  devisee  and  legatee  under 
the  will  of  John  Ariail.  No  objection  as  to  want  of  proper  parties  has  been 
raised  either  by  demurrer  or  answer,  and  I  will  not  in  this  case  raise  the  ob- 
jections on  that  account.  Without  answering  the  exceptions  seriatim,  I  will 
take  up  the  questions  raised  by  them  in  what  seems  to  me  to  be  the  most  nat- 
ural order. 

"(1)  As  to  the  amount  of  the  personal  estate  of  John  H.  Ariail  which  has 
not  been  accounted  for  bj  John  Ariail,  deceased,  the  testator,  administrator 
of  John  H.  Ariail,  deceased.  By  the  return  filed  by  John  Ariail  as  adminis- 
trator, January  1,  1864,  it  appears  that  with  the  amount  of  the  sales-bill, 
with  one  year's  interest,  and  a  few  collections,  the  administrator  was  charge- 
able with  $6,179.34.  The  three  returns,  1864, 1866,  and  1868,  show  credits 
for  payments,  including  commissions,  of  only  $1,524.32,  leaving  a  balance  of 
$4,655.02  to  be  accounted  for.  Mrs.  Pickle's  purchases,  amounting  to  $2,748.81, 
were  not  settled  until  February  18,  1868,  and  this  cannot  be  the  amount 
claimed  to  have  been  invested  in  Confederate  securities  in  1866,  as  shown  by 
the  return  filed  in  that  year.  Now,  that  return  shows  a  balance  then  to  be 
accounted  for,  in  notes  and  accounts  in  sale-bill,  of  $2,695.97,  which  on  its 
face  seems  to  show  that  it  was  not  the  purchase  of  Mrs.  Picbde  at  the  sale, 
and  which  would  not  have  been  described  by  words  which  precisely  mean 
*  notes  and  accounts '  due  by  several  persons,  and  not  by  any  one  person^  as 
Mrs.  Pickle's  indebtedness  would  have  been.    I  therefore  think  that  the  invest- 
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ments  in  Confederate  securities  were  made  by  the  administrator  with  his  own 
monej.  There  is  something  peculiar  in  the  mode  in  which  this  balance  of 
$2,695.d7,  was  accounted  for.  It  is  not  claimed  that  It  was  collected  and  paid 
out,  nor  that  it  was  not  collectible,  but  the  claim  of  82,748.81  against  Mrs. 
Pickle  was  reduced,  in  1868,  to  its  value  in  good  money,  0901.28,  and  the  dif- 
ference, 01,847.53,  and  0129.29,  interest  on  it,  deducted  from  the  full  value 
of  the  other  sale-bill,  notes,  and  accounts,  and  without  interest.  If  there  has 
been  any  error,  it  has  been  in  favor  of  the  administrator,  and  these  defend- 
ants have  no  just  cause  of  complaint.  The  referee  has  charged  against  the 
estate  of  John  Ariail,  the  administrator,  only  this  sum  of  0901.28  and  030.55, 
the  amount  collected  on  a  note,  when  there  has  been  no  account  at  all  satis- 
factory to  my  mind  of  the  02,695.97,  <  accounts '  and  '  notes  *  for  the  sale-bill. 
I  therefore  see  no  error  in  the  finding  of  the  referee  as  to  the  amount  for 
which  John  AriaU,  as  administrator,  was  liable,  which  Is  prejudicial  to  the 
defendants.  I  concur  with  the  referee,  also,  as  to  his  other  findings  of  fact. 
'*(2)  As  to  the  statute  of  limitations.  The  return  made  by  the  administra- 
tor, John  Ariail,  Febrnary  18,  1868,  to  the  ordinary  of  Pickens  district,  pur- 
ports to  be  final,  and  the  administrator  was  dismissed  by  him.  This  is  such 
a  final  return  as  gave  currency  to  the  statute  of  limitations;  and,  if  the  par- 
ties had  been  adults,  the  case  would  have  run  out  in  four  years  and  nine 
months,  as  John  Ariail  died  in  August,  1870.  The  plaintiffs  in  this  case 
were  aU  then  minors,  and  came  to  the  age  of  twenty-one  years  as  follows: 
liou  P.  Ariail,  September,  1876;  Robert  F.  Ariail,  August  19, 1879;  Sarah  J. 
Lesley,  August  7, 1880;  and  Elizabeth  C.  Ariail,  September  25,  1882.  As  I 
understand  the  rule,  when  such  an  act  is  done,  during  Infancy,  as  would  give 
currency  to  the  statute  as  to  an  adult,  the  statute  is  simply  suspended  during 
minority,  and  commences  to  run  as  soon  as  the  minor  comes  of  age.  See 
Motes  V.  Madden,  14  S.  C.  488,  aud  the  cases  therein  cited.  If  the  statute 
commenced  to  run  from  this  final  return,  February  18, 1868,  the  bar  was 
complete,  as  to  the  several  plaintiffs,  as  follows:  Lou  P.  Ariail,  June,  1881; 
Bobert  F.  Ariail,  May  19,  1884;  Sarah  J.  Lesley,  May  7, 1885;  and  Elizabeth 
0.  Ariail,  June  25, 1887, — even  if  the  nine  mouths  be  added  to  the  four  years 
after  attaining  their  majority.  On  February  13, 1883,  an  action  was  com- 
menced by  the  plaintiffs  in  this  case  against  Samuel  A.  Gary,  as  executor  of 
John  Aiiail,  deceased,  administrator,  and  on  May  6, 1885,  fin^  judgment  was 
rendered  thereon  in  favor  of  all  tJie  plaintiffs  for  the  amount  above  stated  to 
be  the  balance  unaccounted  for,  and  interest  thereon.  Execution  was  issued 
thereon,  and  a  return  of  nulla  bona  made  July  6, 1885  It  is  admitted  that 
there  are  no  assets  in  the  hands  of  Samuel  A.  Gary  as  executor.  This  action 
was  commenced  July  10, 1885.  While  it  may  be  the  rule  that  it  is  necessary 
to  obtain  a  judgment,  and  have  a  return  of  rnUla  bona  against  the  personal 
representative  before  the  creditor  can  follow  the  personal  estate  into  the  hands 
of  a  legatee  or  distributee,  no  such  rule  prevails  as  to  real  assets  devised  or 
descended.  The  statute  of  limitations,  therefore,  is  not  suspended  until  there 
can  be  a  return  of  ntUla  bona.  When  the  statute  commences  to  run  either 
before  or  after  the  death  of  the  decedent,  it  runs  for  the  same  time  and  in  the 
same  way  in  favor  of  the  personal  representative  and  of  the  heir  or  devisee. 
iNelther  has  the  right  to  waive  it  as  against  the  other.  It  does  not  follow,  if 
the  personal  representative  fails  to  plead  the  statute,  or  in  any  way  loses  the 
benefit  of  it,  that  the  heir  or  devisee  cannot  plead  it  in  his  own  behalf,  when 
sued  for  assets  devised  or  descended,  unimpaired  by  any  act  of  or  judgment 
against  the  personal  representative.  I  therefore  hold  that,  for  the  purposes 
of  this  action,,the  statute  commenced  to  run,  as  to  adults,  February  18, 1868, 
and  as  to  the  minors  was  suspended  until  they  severally  attained  majority; 
and  continued  to  run  until  the  couunencement  of  this  action,  July  10,  1885; 
that,  even  if  the  nine  months  be  added  to  th*^  four  years,  the  period  of  lim- 
itations in  1868,  the  claims  of  the  plaintiffs  Lou  P.  Ariail,  Kobert  F.  Ariail, 
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and  Sarah  J.  Lesley  were  barred  before  the  commencement  of  this  action. 
The  claim  of  the  other  plaintiff,  Eliza  C.  Ariail,  has  not  been  barred,  and  she 
is  entitled  to  a  judgment  for  three  hundred  and  fifty  38-100  dollars,  ($350.88,) 
with  interest  from  September  20,  1886,  the  date  of  the  referee's  report  in  this 
case.  Neither  the  children  of  John  Ariail  who  received  advancements  in  his 
life-time,  and  who  are  now  living,  nor  the  heirs  of  such  of  them  as  have  died, 
can  be  called  on  by  the  devisees  under  the  will  to  contribute  to  the  payment 
of  the  liabilities  of  the  estate.  The  plaintiffs  in  this  action  have  a  right  to 
call  on  the  devise^  as  to  real  estate  which  came  to  their  hands,  and  are  not 
bound  to  call  in  as  a  party  the  personal  representative  of  Eliza  M.  Hendricks^ 
the  legatee  and  devisee  of  the  residuary  estate.  George  Hendricks,  the  minor 
defendant,  is  the  only  heir  of  Eliza  M.  Hendricks,  and  is  liable  to  the  extent 
to  which  he  has  come  into  possession  of  real  estate  as  her  heir,  which  came  to 
him  through  her  either  directly  or  as  residuary  devisee  under  the  will.  Re- 
siduary estate  Is  first  liable.  It  is  therefore  ordered  that  the  complaint  as  to 
Lou  P.  Ariail,  Robert  F  Ariail,  and  Sarah  J.  Lesley  be  dismissed,  and  that 
they  do  each  pay  their  own  costs.  It  is  ordered  that  Eliza  0.  Ariail  have 
judgment  for  the  sum  of  three  hundred  and  fifty  38-100  dollars,  ($350.88,) 
with  interest  from  the  date  of  the  report,  to  be  paid  first  out  of  the  residuary 
real  estate,  if  any,  in  the  hands  of  George  Hendricks  as  heir  of  Eliza  M.  Hen- 
dricks; and,  if  any  balance  remains  unpaid  after  exhausting  the  residuary 
real  estate  in  the  lands,  that  the  same'  be  paid,  by  all  of  the  defendants,  out 
of  and  in  proportion  to  the  value  of  the  real  estate  of  John  Ariail,  deceased, 
which  has  come  to  their  hands,  respectively.  It  is  ordered  that  it  be  referred 
to  S.  P.  Dendy  as  referee  to  inquire  and  report  what  is  the  value  of  the  said 
real  estate,  whether  residuary  or  otherwise,  which  has  come  to  the  hands  of 
the  defendants,  respectively,  and  that  parties  have  leave,  on  the  coming  in  of 
said  report,  to  apply  for  any  order  proper  to  carry  out  this  decree.  The  costs 
of  this  action  against  Samuel  A.  Gary,  as  executor  of  John  Ariail,  cannot  be 
allowed  in  this  case.  It  is  ordered  that  the  other  costs  in  this  case  not  here- 
tofore provided  for  be  paid  out  of  the  said  real  estate  in  the  same  way  and  in 
the  same  proportion  as  the  sum  ordered  to  be  paid  to  Elizabeth  0.  Ariail. 

''March  11,  1887.  T.  B.  Eraser,  Presiding  Judge." 

"notice  and  grounds  op  appeal. 

"To  R.  A.  Child,  Esq.,  attorney  for  the  three  first-named  defendants,  and 
Messrs.  Ansel  &  Newton,  attorneys  for  the  last  defendant  above  named,  and 
to  J.  J.  Lewis,  Esq.,  clerk  of  the  court  of  common  pleas  for  the  county  and 
state  aforesaid:  Please  take  notice  that  the  following-named  plaintiff's,  to- 
wit,  Lou  P.  Ariail,  Robert  F.  Ariail,  and  Sarah  J.  Lesley,  except  to  and  ap- 
peal from  the  decree  rendered  in  the  above-stated  action  by  his  honor  T.  B. 
Eraser,  on  the  11th  of  March,  1887,  and  filed  by  the  clerk  of  said  court  in 
his  office  on  the  14th  of  March,  1887,  on  the  following  grounds,  to- wit:  (1) 
Because,  having  fully  sustained  the  findings  of  fact  of  the  referee  as  to  the  in- 
debtedness of  the  estate  of  John  Ariail,  deceased,  to  the  plaintiffs,  his  honor 
erred  in  his  conclusions  of  law  that  the  plaintiffs  Lou  P.  Ariail,  Robert  F. 
Ariail,  and  Sarah  J.  Lesley,  were  barred  by  the  statute  of  limitations  of  their 
claims  before  the  commencement  of  this  action,  on  the  10th  of  July,  1885. 
(2)  Because  his  honor  erred  in  his  conclusion  of  law  that  the  period  of  lim- 
itations, as  to  these  plaintiffs,  began  to  run  on  their  arrival  at  the  age  of 
twenty-one  years,  respectively,  and  each  was  barred  at  the  expiration  of  four 
yeai's  and  nine  months  after  that  time,  without  reference  to  the  action  of 
plaintiffs  against  the  executor  of  John  Ariail,  deceased,  by  which  a  Judgment 
was  obtained  against  said  executor,  and  filed  in  this  court  on  tha  6th  of  May, 
1885,  (and  not  on  the  6th  of  May,  1886,  as  found  in  said  decree,)  for  the  sum 
of  $1,450.70,  and  a  return  of  nulla  bona  made  on  the  6th  6f  July,  1885,  (and 
not  on  the  6th  of  July,  1886,  as  stated  in  said  decree;)  while  his  honor  should 
have  held  that  the  statute  did  not  begin  to  run,  or,  if  so,  was  arrested  by  the 
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action  against  the  executor  of  John  Ariail,  deceased,  brought  on  the  18th  of 
February,  1888,  until  judgment  was  rendered,  and  a  return  of  ntUla  bona 
made  thereon.  (8)  Because  the  plaintiffs  had  no  right  of  action  against  de- 
fendants, legatees  and  devisees  of  John  Ariail,  deceased,  until  judgment  ob- 
tained against  his  executor,  S.  A.  Gary,  and  return  thereon  showing  no  as- 
sets in  his  custody  or  control  to  pay  the  indebtedness  to  plaintiffs,  and  no  one 
not  barred  at  the  beginning  of  said  action,  February  13, 1883,  was  barred  in 
law  at  the  beginning  of  the  present  action  against  the  devisees  of  John 
Ariailt  deceased,  and  his  honor  should  have  so  held  as  matter  of  law.  (4) 
Because  his  honor  erred  in  holding  that  four  years  and  nine  months  after  the 
arrival  of  the  plaintiffs,  respectively,  at  the  age  of  21  years  formed  a  complete 
bar  to  their  respective  rights  of  action,  when  he  should  have  held  that  six 
years  and  nine  months  were  required  to  bar  plaintiffs'  action.  [Abandoned.] 
(5)  Because  the  paper  filed  in  the  office  of  the  ordinary  of  Pickens  district, 
purporting  to  be  a  final  settlement  of  the  estate  of  John  H.  Ariail  by  the  ad- 
ministrator, John  Ariail,  shows  on  its  face  that  it  was  not,  and  could  not  be, 
a  final  settlement  of  said  estate,  but  that  there  were  still  notes  and  outstand- 
ing demands  due  the  estate  of  John  H.  Ariail,  the  collection  of  which  was 
the  duty  of  the  administrator,  and  on  its  face  it  was  not  an  act  which  should 
give  currency  to  the  statute,  and  his  honor  should  have  so  held.  ^6)  Because 
the  funding  by  John  Ariail,  administrator  of  the  estate  of  John  H.  Ariail,  of 
his  own  worthless  currency  of  the  Confederate  states,  and  holding  to  his  own 
use,  in  place  thereof,  valid  and  valuable  securities  of  the  estate  of  his  intes- 
tate, was  a  fraud  on  the  plaintiffs,  who  were  minor  children  of  John  £L 
Ariail,  which  fraud  was  not  and  could  not  be  discovered  until  the  action  of 
plaintiffs  against  S.  A.  Gary,  executor  of  John  Ariail,  in  the  trial  of  which 
action  it  was  brought  out,  and  his  honor  should  have  held  that  the  plaintiffs 
were  not  barred  until  the  lapse  of  six  years  from  the  discovery  of  the  fraud. 
(7)  Because  the  decree  of  his  honor  is  otherwise  erroneous  and  contrary  to 
law,  especially  in  holding  that  the  statute  of  limitations  was  not  suspended 
pending  the  action  of  plaintiffs  against  the  executor  of  John  Ariail,  deceased, 
until  judgment  rendered  and  a  return  of  ntUla  bona  made,  and  he  should  have 
held  the  plaintiffs  were  not  barred. 

''Keith  &  Hollingsworth,  Appellants'  Attorneys.'' 

''KOTIOE  OF  APPEAL  AMD  EXOEPTIOKS. 

^Please  take  notice  that  the  defendant  G^rge  Hendricks,  minor,  through 
his  guardian  od  litemt  together  with  all  the  other  defendants,  gives  notice  of 
appeal  to  the  supreme  court  from  so  much  of  the  decree  of  his  honor,  T.  B. 
Fbaser,  circuit  judge,  made  in  this  case  on  March  11, 1887,  as  finds  and 
holds  that  the  plaintiff  Eliza  C.  Ariail  have  judgment  for  the  sum  of  three 
hundred  and  fif^  and  88-100  dollars,  with  interest  from  the  date  of  referee's 
report,  and  that  her  claim  is  not  barred  by  the  statute  of  limitations,  and  will 
ask  said  court  to  reverse  same  on  the  following  grounds,  to-wit:  (1)  Because 
the  eireait  judge  erred  in  not  holding  that  the  claim  of  said  £liza  Or  Ariail 
was  barred  by  the  statute  in  one  year  after  she  attained  her  majority,  and  dis- 
miseing  the  complaint  as  to  her  also;  (2)  because  the  said  Eliza  G.  Ariail  hav- 
ing attained  her  majority  on  the  25th  of  September,  1882,  and  this  action  hav- 
ing been  commenced  on  the  10th  July,  1885,  more  than  one  year  had  expired 
after  the  disability  of  infancy  was  removed  before  this  action  was  commenced* 
and  the  circuit  judge  should  have  dismissed  the  complaint  as  to  her;  (3)  be- 
cause the  circuit  judge  should  have  held  and  decreed  that  the  claim  of  the 
plaintiff  Eliza  0.  Ariail  was  barred  by  the  statute  of  limitations,  and  dismissed 
the  complaint. 

~  Ansel  So  Newton,  Att'ys  for  Defendant  Geo.  Hendricks. 

''Child  &  Booas,  Att'ys  for  the  other  Defendants." 
It  will  be  seen  from  the  decree  that  Judge  Eraser  held  the  claims  of  the 
three  plaintiiEs,  Lou,  Robert,  and  Sarah,  barred  by  the  statute  of  limitations. 
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The  appeal  of  said  plaintiffs  assigns  error  to  this  holding.  This  question, 
which  is  the  main  and  vital  question  In  the  case*  depends  upon  other  subsidiary 
questions  which  his  honor  considered  and  decided,  as  involved  in  and  leading 
up  to  this  main  question.  They  are  therefore  also  before  us.  These  ques- 
tions are:  FirsU  was  the  settlement  of  John  Ariail,  made  before  the  ordi- 
nary of  Pickens  district  in  February,  1868,  and  his  discharge,  an  act  throw- 
ing off  his  trust,  such  as  gave  currency  to  the  statute?  And,  if  so.  second^ 
did  his  honor  err  in  holding  that  the  statute  began  to  run,  as  to  each  of  the 
plaintiffs,  as  they  reached  their  majority,  respectively,  and  that  each  was 
barred  at  the  end  of  four  years  and  nine  months  from  said  majority,  notwith- 
standing the  action  of  said  plaintiffs  against  the  executor  of  John  Ariail  in  * 
1883,  and  judgment  thereon  in  May,  1885,  for  the  sum  of  $1,450.70,  and  a 
return  of  nulla  bona  made  in  July,  1885?  Third,  should  not  his  honor  have 
held  that  there  was  fraud  in  the  conduct  of  John  Ariail  in  the  management 
of  the  estate  of  John  H.  Ariail,  which,  not  being  discovered  until  the  action 
of  plaintiffs  against  his  executor  above,  prevented  the  statute  from  operating 
as  a  bar  until  the  lapse  of  six  years  from  the  discovery  of  said  fraud? 

John  Ariail  died  in  August,  1870,  leaving  a  will  in  which  he  devised  his 
real  estate  to  the  defendants,  and  to  Eliza  M.  Hendricks,  fUe  Ariail,  his  chil- 
dren The  last  named  died  intestate  after  her  father,  leaving  the  defendant 
George  Hendricks  her  only  heir  at  law.  John  Ariail  had  administered  upon 
the  estate  of  John  H.,  deceased,  the  father  of  the  plaintiffs,  and  he  died  some 
two  years  or  more  after  his  settlement  and  discharge,  in  1868,  above  men- 
tioned. In  1883,  some  13  years  after  the  death  of  John,  and  15  years  after 
his  settlement  and  discharge  aforesaid,  the  plaintiffs  brought  action  against 
his  executor,  one  Gary,  the  action  above  referred  to,  in  which  they  obtained 
a  judgment  for  $1,450.70  the  6th  of  May,  1885.  The  cause  of  action  in  this 
suit  is  not  stated  in  the  case.  We  suppose,  however,  it  was  based  on  alleged 
errors  in  the  settlement  of  the  said  John  in  1868.  A  nulla  bona  return  was 
made  on  the  execution  is9ued  upon  said  judgment,  July  6, 1885,  whereupon 
the  action  below  was  immediately  commenced,  to-wit,  on  the  9th  of  July, 
1885,  the  purpose  of  which  was  to  subject  the  real  estate  devised  to  the  de- 
fendants by  the  said  John  Ariail  to  the  payment  of  said  judgment.  In  other 
words,  it  is  an  action  to  subject  real  estate  devised,  in  the  possession  of  the 
devisee,  to  the  payment  of  an  alleged  debt  of  their  ancestor. 

Doubtless,  there  were  errors  in  the  settlement  made  by  John  Ariail,  ad- 
ministrator, in  1868,  of  the  estate  of  his  intestate,  John  H.  Ariail.  The  ref- 
eree so  found,  and  the  circuit  judge  concurred  in  said  finding.  And,  if  the 
rules  of  law  applicable  to  such  cases  allowed,  this  court  would  not  hesitate 
to  have  them  corrected.  But  the  question  before  us  is  not  whether  en-ors 
were  committed  in  said  settlement,  but  whether  it  can  now  be  opened, 
whether  the  statute  has  not  shut  the  door,  whether  the  statute  prevents  us 
from  going  behind  the  discharge.  The  statute  of  limitations  may  sometimes 
work  a  great  hardship  in  special  cases;  but  under  the  principle  that  litigation 
and  contention  must  have  an  ending,  and  that  the  repose  and  quiet  of  the 
many  compensates  for  the  loss  of  the  few,  such  statutes  have  been  adopted 
and  strictly  enforced  in  most  countries,  as  wise,  and  as  contributing  to  the 
best  interests  of  society.  Such  is  the  doctrine  in  this  state.  We  cannot, 
therefore,  base  our  judgment  in  this  case  upon  the  fact  merely  of  said  errors. 
Indeed,  if  tlie  statute  applies,  we  cannot  judicially  know  of  such  errors, — 
much  less  allow  them  to  influence  our  conclusions.  We  think  the  ruling  of 
the  circuit  judge,  that  the  settlement  and  dismissal  of  John  Ariail,  in  1868, 
was  a  disavowal  of  his  trust  as  administrator,  was  in  accordance  with  the 
law  of  this  state  as  laid  down  in  several  cases,  specially  in  the  case  of  Fricks 
v.  Lewis,  the  last  case  on  this  subject,  found  in  26  S.  C.  237, 1  S.  £.  Rep.  884. 
See,  also,  the  cases  there  cited,  to-wit,  Payne  v.  Harris,  3  Strob.  £q.  42; 
Fetttts  V.  Clawson,  4  Rich,  Eq.  101;  and  Brockingham  v.  Camlin^  4  btrob. 
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£q.  196.  In  Fricka  v.  L9Wi8  this  court  held  that  an  order  of  the  probate 
court  granting  a  final  discharge  to  an  administrator  on  his  ex'parte  applica- 
tion was  a  disavowal  of  the  trust  on  the  part  of  the  administrator,  and  gave 
currency  to  the  statute;  and,  further,  '*  that  acts  done  in  a  proper  public  office, 
and  open  to  inspection,  are  notice  to  all  interested. "  And  the  language  of 
WiiXARD,  C.  J.,  in  the  case  of  Rentfnck  v.  Smithf  11  S.  C.  308,  was  quoted, 
where  he  said:  "The  currency  of  the  statute  does  not  necessarily  depend 
upon  the  fact  of  a  full  and  final  discharge  of  the  duty  of  the  administrator. 
It  commences  to  run  when  it  appears  that  the  administrator  has  done  some 
act,  brought  to  the  notice  of  the  parties  affected  by  it,  equivalent  to  an  aban- 
donment of  such  office,  although  such  act  may  be  in  itself  wrongful."  And 
Mr.  Justice  MqIybb,  who  delivered  the  opinion  in  Fricks  v.  LewUt  after 
stating,  as  above,  that  acts  done  in  a  proper  public  office  are  notice,  etc.,  fur- 
ther said  "that  it  was  not  necessary  to  show  that  notice  had  been  brought 
home  to  those  interested.  '*  The  circuit  judge  having  found  that  the  return  of 
John  Ariall  to  the  ordinary  of  Pickens  district,  1868,  purported  to  be  final,  • 
and  that  he  was  then  dismissed,  and  that  these  acts  constituted  a  disavowal 
of  the  trust,  in  which  we  think  he  is  sustained  by  the  authorities,  and  there 
being  nothing  in  the  case  which  can  bring  it  under  the  cases  of  Riddle  v. 
Riddle,  5  Rich.  £q.  37;  Rentcick  v.  Smith,  11  S.  G.  303,  or  Dickeraon  v. 
Smith,  17  S.  G.  305,  in  which  a  modification  of  the  above  rule  was  applied, 
the  conclusion  of  the  circuit  judge,  that  this  disavowal  gave  currency  to  the 
statute,  necessarily  followed. 

The  next  question  in  order  is,  did  the  action  of  these  plaintiffs,  in  1883, 
against  Gary,  the  executor  of  John  Ariail,  arrest  the  statute  as  to  the  defend- 
ants, devisees,  and  give  it  a  new  starting  point,  either  at  the  commencement 
of  said  action,  or  at  the  judgment  obt^ned  therein,  in  1885.  The  circuit 
judge  held  that  it  did  not.  In  Bird  v.  Hovae,  1  ISpeer,  £q.  256,  the  court  held 
that  although,  under  the  statute  of  George  II.,  lands  in  the  possession  of  the 
heir  are  liable  for  the  payment  of  the  simple-contract  debts  of  the  ancestor, 
yet  in  that  case  the  cause  of  action  must  be  established  against  the  heir,  and 
he  is  not  bound  by  a  judgment  against  the  executor  or  administrator  to  which 
he  was  neither  party  nor  privy;  saying  that  it  was  so  decided  in  Vernon  v. 
Valk,  2  Hill,  Eq.  261.  A  devisee  occupies  the  same  position  as  the  heir,  as 
to  this  matter,  and  the  same  doctrine  applies  to  each.  True,  in  Bird  v.  Home 
the  judgment  obtained  against  the  administrator  was  upon  a  note  which  was 
out  of  date  before  the  action  was  commenced,  and  the  administrator  failed  to 
plead  the  statute;  but  the  ground  upon  which  it  was  held  that  said  judgment 
did  not  bind  the  heir  was  because  he  was  neither  a  party  nor  a  privy  to  the  action 
against  the  administrator,  and  that  the  law  required  that  the  debt  should  be 
established  against  him,  the  heir,  before  the  lands  descended  could  be  reached. 
If  this  be  gpod  law  in  this  state* — ^and  it  must  be,  as  Bird  v.  HoiLze  has  never 
been  questioned, — how  could  plaintiffs'  judgment  have  any  effect  upon  the 
lights  of  these  defendants  as  devisees?  They  were  neither  privies  nor  par- 
ties to  said  judgment.  They  neither  appeared  in  it,  nor  had  they  the  right 
to  so  appear.  The  doctrine  of  Bird  v.  Mousse  was  reaffirmed  in  QiUiland  v. 
Caldwell,  1 S.  G.  197,  where  Ghief  Justice  Moses  said:  "  The  statute  of  George 
n.  does  make  descended  lands  in  the  possession  of  the  heirs  liable  for  the  pay- 
ment of  the  debts  of  the  ancestor,  but  the  cause  of  action  must  be  established 
against  them  in  a  suit  to  which  they  are  parties,  and  they  are  not  bound  by  a 
judgment  against  the  administrator  to  which  they  are  neither  parties  nor  priv- 
ies;" citing  Bird  v.  Houee,  supra;  Vernon  v.  Valkf  mpra,  and  Drayton  v. 
Marshall,  Bice,  Eq.  387.  The  judgment  against  the  executor,  then,  having 
no  effect  whatever  upon  the  heirs  or  devisees,  and  it  being  necessary  that 
plaintiffs*  cause  of  action,  if  any,  should  be  established  against  them  m  a  suit 
to  which  they  are  parties,  as  the  case  below,  we  think  they  had  the  right  to 
set  up  any  defense  available  at  the  time,  including  the  statute  of  limitations! 
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without  regacd  to  the  action  against  the  executor  of  their  father  in  1883, 
which,  in  our  judgment,  did  not  arrest  the  currency  of  the  statute  commenc- 
ing in  1868.  Nor  was  it  necessary  to  have  a  return  of  nulla  bona  on  said 
judgment  before  action  accrued  against  the  devisees.  Reader  v.  Speake,  4  6. 
G.  293;  Lanier  v.  Griffin,  11  S.  C.  582.  Conceding  that  the  statute  of  limita- 
tions of  force  before  the  adoption  of  the  Code  is  to  prevail,  which  is  admitted 
by  the  plaintiffs,  (appellants,)  then  the  four  years  and  nine  months,  applied 
by  the  circuit  judge,  properly  barred  all  of  the  plaintiffs  except  Eliza  C,  who 
was  decreed  to  have  judgment  for  ^50.38,  with  interest  from  September  20, 
1886.  The  case  of  Shaw  v.  Barksdale,  25  S.  C.  204,  upon  which  the  plaintiffs 
(appellants)  in  part  rely,  was  a  different  case  from  the  one  at  bar.  In  that 
case  the  question  involved  was  the  presumption  of  payment  from  lapse  of 
time;  here  it  is  the  bar  of  the  statute  of  limitations.  8hato  T.  BarksdaZe, 
therefore,  is  not  in  conflict,  nor  has  it  any  application  here. 

As  to  the  relief  asked  on  the  ground  of  fraudulent  conduct  in  the  adminis- 
trator. There  are  no  allegations  in  the  complaint  raising  this  question;  nor 
that  said  fraud  was  discovered  within  the  statutory  period.  Nor  did  his  honor 
make  any  ruling  below  on  this  subject.    This  matter,  therefore,  is  not  before  us. 

The  defendants  also  appealed  upon  the  ground  that  his  honor  erred  in  not 
holding  that  Eliza  0.  Ariail  was  barred  also;  she  having  attained  her  major- 
ity on  the  26th  September,  1882,  and  therefore  more  than  one  year  having 
expired  after  the  disability  of  infancy  was  removed  before  action  brought,  she 
was  barred.  This  is  based  upon  the  theory  that  the  statute  in  force  since  the 
Code  applies.  We  think  that  his  honor  was  correct  in  holding  otherwise. 
Motes  V.  Madden,  14  S.  C.  488.  It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

MoIvER  and  McCtOwak,  JJ.,  coucur. 


Floyd  v.  Floyd  et  al. 
(Supreme  Court  of  South  Carolina.    July  3, 1888.) 

Wills— Construction— ^PBciFio  Devibbs— Liability  to  Debts. 

By  a  clause  in  a  will  a  dweUinff-house.  and  150  aores  of  the  Home  place  around  It,, 
were  left  to  testator^s  wife :  and  oy  anotner  clause  the  remainder  of  the  Home  place 
was  to  be  divided  among  nis  five  chUdren.  Held,  that  act  S.  0. 1858  (13  St  597) 
providing  that  ajttor-acquired  real  estate  shall  pass  under  the  wilL  thougn  it  causes, 
such  real  estate  to  pass  under  the  residuary  clause  of  the  will  and  as  a  general  de- 
vise, and  first  to  be  subjected  to  the  payment  of  the  debts,  does  not  change  the  rule 
as  to  previously  acquired  lands  specially  devised  by  a  residuary  clause;  and,  the 
above  clauses  being  equally  speclfio,  the  landsdevlsed  thereby  must  contribute  pro 
raita  to  the  payment  of  the  debts. 

Appeal  from  common  pleas  circuit  court  of  Newberry  county;  W.  H.  Wal- 
lace, Judge. 

John  Y  Floyd,  executor  of  James  B.  Floyd,  deceased,  brought  an  action 
for  the  settlement  of  the  estate,  making  Drucilla  A.  Floyd,  the  widow,  and 
others,  defendants.  The  action  was  brought  in  the  probate  court  of  New- 
berry county,  and,  by  appeal,  to  the  circuit  court.  From  the  decision  of  that 
court  an  appeal  was  taken  in  behalf  of  the  infant  devisee,  J.  B.  Floyd,  the 
widow  having  died  pending  suit. 

Jtuf.  K.  P,  Qoggans,  for  appellants.    George  B,  Mower,  for  respondent. 

Simpson,  C.  J  This  case  involves  the  construction  of  the  will  of  James 
B.  Floyd,  late  of  Newberry  county ;  and  the  precise  question  presented  is 
whether  certain  portions  of  the  real  estate  of  the  testator,  devised  in  the  third 
clause  of  the  will,  shall  be  held  chargeable  for  debts  prior  to  another  portion 
devised  in  the  second  clause;  in  other  words,  whether  both  devises  are  spe- 
cific, and  therefore  liable  for  tlie  debts  pro  rata,  or  whether  the  latter  devise 
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is  general,  and  therefore  first  liable, — ^the  first  devise  being  admitted  to  be 
specific.  The  two  clauses  in  question  are  as  follows:  Second  Clause.  **1 
will  to  my  wife,  DruciUa  Ann  Floyd,  and  my  son  James  Barney  Floyd,  my 
dwelling-house  in  which  I  now  reside,  and  the  out-buildings,  and  (150)  one 
hundred  and  fifty  acres  of  land  around  the  same,  to  be  laid  off  to  them  by 
commissioners  appointed  for  that  purpose,  for  the  support  and  maintenance 
of  my  said  wife  and  son  for  their  joint  lives,  and,  after  the  death  of  my  wife, 
to  become  the  absolute  property  of  my  said  son  James  Barney  Floyd. "  TMrd 
Clause.  ''The  remainder  of  my  Home  place,  after  deducting  the  150  acres 
alx>ve  mentioned,  shall  be  divided  into  5  equal  parts,  with  reference  to  value^ 
and  shall  go  as  follows:  One  share  to  my  son  Charles  J.  Floyd;  one  share  to 
my  son  John  Yancy  Floyd;  one  share  to  my  daughter  Eula  Clara  Floyd;  one 
share  to  my  grandchildren,  the  children  of  my  deceased  daughter  Mary  Ann 
Margaret  Floyd;  and  the  other  share  to  my  grandchildren,  the  children  of  my 
deceased  daughter  Aro^ia  Rebecca  Burton." 

The  probate  judge,  before  whom  the  case  was  first  heard,  held  that  the  de- 
vises in  both  clauses  were  specific,  and  therefore  liable  for  the  debts  pro  rata. 
Upon  appeal  to  the  drcuit  oourt,  his  honor.  Judge  Wallace,  reversed  the 
ruling  of  the  probate  court,  and  ordered  that  said  decree  be  modified  so  as  to 
exempt  the  land  devised  in  the  second  clause  of  the  will  from  contribution 
towards  payment  of  the  debts  until  the  other  property  and  assets  of  testator 
were  exhausted.  All  the  other  assets  of  the  estate,  including  the  proceeds  of 
a  certain  tract  of  land,  directed  in  the  first  clause  to  be  sold  for  payment  of 
debts,  had  been  exhausted,  so  that  the  controversy  is  over  the  lands  devised 
in  the  two  clauses  of  the  will  above.  Before  the  passage  of  the  act  of  1858r 
(12  St.  597,)  Inasmuch  as  subsequently  acquired  lands  did  not  pass  under  the 
will,  all  devises  of  real  estate  in  possession  were  held  to  be  specific,  because 
being  in  the  possession  of  the  testator,  identified,  and  usually  marked  and 
described  by  names  and  boundaries,  such  devises  had  all  the  indicia  of  spe* 
cific  devises.  The  act  of  1858,  however,  making  subsequently  acquired  real 
estate  pass  under  the  will,  has  been  urged  as  making  a  change  in  the  law  in 
the  matter  of  devises  of  lands  in  residuary  clauses  of  wills.  So  that,  since 
said  act,  such  devisee  should  be  hdd  general,  and  not  specific,  as  formerly; 
thereby  subjecting  them  to  contribution  for  the  payment  of  debts  in  advance 
of  other  lands  devised  specifically.  It  seems,  in  England,  where  the  rule  on 
this  subject  was  originally  as  in  this  country  before  the  act  of  1858,  that  since 
St.  1  Yict.  c.  26,  (an  act  similar  to  our  act  of  1858,)  the  doctrine  fluctuated; 
but  finally,  as  stated  in  3  Jarm.  Wills,  451,  note,  the  old  rule  was  regarded  as 
unchanged,  and  a  devise  of  real  estate  has  been  still  held  to  be  a  specific  de- 
vise, even  in  residuary  clauses.  In  this  state  we  have  no  decision  directly  on 
the  point.  The  intimation  in  Laurens  v.  Read,  14  Rich.  £q.  256,  was  out- 
side of  the  case,  nor  was  the  precise  question  passed  upon  in  Moore  v.  Datidr 
son,  22  S.  C.  101.  It  fact,  in  this  Isust  case,  the  question  of  the  effect  of  the 
act  of  1858  was  passed  over  as  not  involved.  Judge  HuDeoN,  however,  in 
the  circuit  decree  in  that  case,  expressed  a  very  decided  opinion  that  the  act 
of  1858  had  not  changed  the  old  rule.  The  theory  why  lands  devised  in  the 
possession  of  the  testator  were  held  to  be  specific  devises  was  because  they 
were  in  existence  and  rsfenred  to,  and  designated  in  the  will,  and  we  can  see 
no  reason  why,  as  to  such  lands,  the  act  of  1858  should  have  any  effect;  but 
as  to  lands  subsequently  acquired,  there  being  no  special  reference  made 
thereto  in  the  will, — no  description  as  to  location,  quantity,  or  otherwise, — 
and  devised  simply  by  virtue  of  a  general  residuaiy  clause  in  the  will,  which, 
by  operation  of  the  act  of  1858,  is  made  to  extend  to  such  lands,  we  can  see 
no  reason  why  they  should  be  regarded  as  specific.  We  think  the  act  of  1858 
simply  brings  such  lands  under  the  residuary  clause  of  the  will,  which  clause, 
for  the  reason  stated  above,  becomes  a  general  devise;  but  as  to  lands  pre* 
vlously  acquired,  and  devised  by  special  reference  thereto,  what  foundation  i» 
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there  for  saying  that  tlie  old  rule  has  been  changed?  If,  under  the  law  as  it 
stood  before  the  act  of  1858,  such  a  devise  was  specific,  why  should  it  not  be 
so  since  the  act  ?  In  the  case  before  the  court,  the  land  in  which  the  defend- 
ants were  given  shares  is  as  much  described  and  identified  as  that  given  to 
the  widow  and  son  James  Barney  Floyd.  The  shares  of  all  of  the  parties 
come  out  of  the  same  tract,  referred  to  as  the  Home  place;  the  widow  and  son 
James  to  take  the  dwelling-house  and  out-buildings,  with  150  acres  around 
the  same,  to  be  laid  off,  etc.,  and  then  the  remainder  of  said  Home  place, 
after  deducting  the  said  150  acres,  to  be  divided  into  five  equal  parts  for  the 
children.  If  the  devise  to  the  widow  and  son  is  specific,  why  not  also  that  to 
the  children  ?  The  argument  of  the  circuit  judge  is  that  it  was  evidently  the 
intention  of  the  testator  that  his  widow  and  son  James  should  have  a  partic- 
ular portion  of  the  Home  place,  pointed  out  as  the  dwelling-house,  out-build- 
ings, and  150  acres  around;  and,  if  possible;  this  was  more  specifio  than  the 
other  devises,  even  admitting  that  they  were  specific  also;  and  that,  such  be- 
ing the  intention,  it  should  be  carried  out.  This  is  a  strong  view.  But  the 
law  makes  no  distinction  between  specific  devises,  as  to  their  liability  to  con- 
tribute to  the  payment  of  debts.  They  all  stand  upon  the  same  platform  ; 
and,  if  made  liable  at  all,  they  must  contribute  pro  rata,  and  such  must  be 
supposed  to  have  been  the  intention  of  the  testator  when  he  gave  to  the  de- 
vises the  character  of  specific.  It  is  the  judgment  of  this  court  that  the  judg- 
ment of  the  circuit  court  be  reversed,  and  that  this  judgment  be  certified  to 
the  probate  court  for  Newberry  county,  so  that  the  cause  may  be  determined, 
and  settled  in  accordance  with  the  principlea  herein  above. 

MoIviER  and  Mo€k>WAN,  JJ.,  concur. 


Statk  o.  Lbe. 
(Supreme  Cawrt  of  South  Carolina.   Jnly  2, 1888.) 

Crdoital  Law— Triait— InsTBUcnoNS. 

On  a  trial  for  larceny  it  1b  not  error  for  the  oourt  to  retase  to  advise  the  jury  that 
they  ought  not  to  oonvlot  on  the  onoorroborated  evidence  of  accomplices,  and  to  tell 
them  that  the  question  of  accomplices  Is  not  involved,  as  no  aooompUoe  haa  been 
introduced  as  a  witness;  such  being  the  fact 

Appeal  from  general  sessions  circuit  court  of  Darlington  oonnty;  J.  H. 
Hudson,  Ftesidlng  Judge. 

Eobert  Lee  and  Sarah  Dudley  were  indicted  for  larceny.  On  trial,  Lee  was 
convicted,  and  the  jury  failed  to  agree  as  to  Dudley.  From  an  order  denying 
his  motion  for  a  new  trial,  and  from  the  judgment  and  sentenoe  of  the  oourt, 
defendant  Lee  appeals. 

BelUm  O'NedU  Totonaend,  for  appellant.    JBT.  H.  Newton^  for  the  State. 

Simpson,  G.J.  An  indictment  was  handed  out  by  the  Bolicitor«  at  the 
March  term  of  the  court  of  general  sessions,  1888,  for  Darlington  county, 
against  the  defendant,  Robert  Lee,  Charlotte  Purris,  and  S<tfab  Dudley, 
charging  them  (1^  with  burglary;  and  (2)  for  grand  larceny.  The  grand  jury 
returned  said  indictment  indorsed,  "True  bill  for  grand  larceny."  When  the 
case  was  called  for  trial,  the  solicitor  stated  that,  through  a  mistake,  Ghai*- 
lotte  Purris  had  been  included  in  the  indictment,  when  she  had  not  been 
bound  over  by  the  trial  justice  for  the  crimes  alleged,  but  had  been  as  a  wit- 
ness. He  therefore  entered  a  nolle  proeequi  as  to  her,  and  she  was  used  aa  a 
witness  for  the  state.  The  appellant's  counsel,  in  the  beginning  of  hia  argu- 
ment, said  that  the  case  was  one  where  the  evidence  of  accomplices  (Julia 
Ann  Sanders  and  Charlotte  Purris)  was  relied  on  for  conviction;  and  that  he 
would  say,  subject  to  correction  by  his  honor,  that  it  was  the  du(7  of  the 
court,  when  such  evidence  is  relied  on,  to  advise  the  jury  that,  while  they 
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had  the  power,  yet  that  thej  ought  not  to  convict  upon  such  testimony  unle-ss 
it  was  corroborated,  in  material  particulars,  by  other  evidence,  which  was  not 
the  case  here.  Robert  Lee  was  convicted;  the  jury  stating  that  they  could 
not  agree  as  to  Sarah  Dudley  Robert  Lee  appealed,  alleging  as  error  that  his 
honor  declined  to  charge  that,  while  the  evidence  of  an  accomplice  is  compe- 
tent, it  was  his  duty,  as  a  judge,  to  advise  them  not  to  convict  on  the  uncor- 
roborated testimony  of  an  accomplice,  and  that  be  erred  in  charging  that  the 
question  in  reference  to  accomplices  was  not  involved,  as  no  accomplice  had 
been  put  up  as  a  witness ;  (2)  that  the  verdict  was  inconsistent  and  capri- 
cious, in  that  if  Robert  Lee  was  guilty,  as  found  by  the  jury,  Sarah  Dudley 
was  also  guilty;  or,  rather,  if  Sarah  was  innocent,  Robert  Lee  was  innocent 
too.  His  honor,  in  reporting  upon  the  case,  says  that  he  indorsed  the  legal 
proposition  of  defendants'  counsel  as  to  the  evidence  of  an  accomplice,  but 
instructed  the  jury  that  it  had  no  application  here,  as  the  solicitor  had  placed 
no  witness  on  the  stand  as  an  accomplice,  nor  had  any  witness  for  the  state 
confessed  to  being  such;  so  that  the  real  question  before  us  is  not  that  his 
honor  erred  in  the  law  laid  down  as  to  accomplices,  but  that  he  stated  that 
such  law  had  no  application  to  the  case,  because  no  accomplice  had  been  ex- 
amined. The  question  whether  Charlotte  Purris  was  an  accomplice  was  not 
one  of  the  issues  in  the  case  which  had  to  go  to  the  jury  as  a  question  of  fact. 
It  was  in  the  nature  of  an  attack  upon  her  competency,  which  question  is  al- 
ways for  the  court. 

A  trial  judge  is  never  required  to  charge  abstract  legal  propositions.  He  is 
only  required  to  charge  the  law  as  applicable  to  the  case  made;  and,  when  a 
question  arises  as  to  the  competency  of  a  witness,  he  must  determine  and  de- 
cide whether  or  not  the  position  of  the  witness,  which  involves  sometimes  a 
preliminary  question  of  fact,  is  such  as  in  law  to  render  him  incompetent. 
1  Greenl.  Ev,  (14th  Ed.)  §  425.  So,  too,  by  analogy,  when  the  question  is 
whether  the  judge  shall  advise  the  jury  not  to  be  governed  by  the  evidence  of 
a  certain  witness,  unless  it  is  corroborated,  because  he  is  an  accomplice,  he 
must  first  be  satisfied  that  the  witness  is  an  accomplice.  He  cannot  stop  the 
case,  or,  rather  it  would  be  irregular  to  do  so,  and  submit  that  question  to  the 
jury,  and  then  let  his  charge  be  determined  by  the  findings.  We  think  his 
honor,  under  the  circumstances  of  this  case,  in  reference  to  Charlotte  Purris 
and  Julia  Ann  Sanders,  was  right  in  holding  that  tbey  were  not  examined  as 
accomplices,  and  therefore  the  law  claimed  by  appellant's  counsel,  though 
good  law,  had  no  application.  Because  the  Jury  found  Robert  Lee  guilty,  and 
failed  to  agree  as  to  Sarah  Dudley,  is  no  error  of  law,  and  therefore  is  not 
properly  before  ns.  It  is  the  judgment  of  this  court  that  the  Judgment  of  the 
circuit  court  be  affirmed. 

MdYBB  and  McGowan,  JJ.»  concur. 


McGowN  c.  McSwEEN  et  al. 
(Supreme  Cown  of  8&uUh  CaroUMU   July  18, 1888.) 

KOBTOAQES^FOBSGLOSUBS— PLEADINO  tTsUBT— MoTIOK  TO  MaKB  MOBB  SfXOIFIO. 

In  an  action  to  foreclose  a  mortgage,  the  answer  aUeged,  **by  way  of  counter- 
^aim  and  also  of  defense, "  that  an  extension  of  the  mortgage  had  been  given,  de- 
fendants agreeing  to  pay  12  per  oetnt.  interest  after  suoh  esEtension:  that,  under 
this  agreement,  defendants  had  paid  $484.18  interest.  1258.78  before  and  $148.40 
after  the  passage  of  the  usury  law  of  December  21, 1882;  that  under  such  law  aU 
said  interest  was  forfeited,  and  recoverable  as  a  counter-claim,  and,  in  addition, 
donbie  the  sum  of  $148.40,  interest  paid  sinoe  the  passage  of  sndh  law.  Heldj  that  a 
demurrer  to  such  answer,  as  improperly  uniting  a  defense  and  counter-daim,  was 
properly  overruled,  as  the  defect  is  remediable,  not  by  demurrer,  but  by  motion  to 
make  more  distinct  and  specific. 
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d.  Same— Pleabino  TJsurt— Sutficixitot  to  CoKBTinrrE  Devbitsb. 

Neither  Is  such  answer  demurrable  as  not  stating  facts  sufficient  to  ooostitate  a 
defense,  as  under  act  8.  C.  Dec.  21, 1882,  providing  that  interest  at  tiie  rate  of  10  per 
cent,  may  he  contracted  for.  and  tnat  *^  any  person  who  shall  receive  as  interest  any 
greater  amount  *  •  •  snail,  in  addition  to  the  forfeiture  herein  provided  for, 
forfeit  also  double  the  amount  so  received, "  etc.,  the  facts  stated  are  a  defense  so 
far  as  double  the  amount  of  interest  paid  since  the  passage  of  such  act  is  concerned. 

8.  Same— Motion  tob  Judgment  on  the  Pleadinos— When  AiiLowbd. 

Where  plaintiff's  demurrer  to  the  answer  in  such  case  has  been  overruled,  plain- 
tiff is  not  entitled  to  judgment  on  the  pleadings. 

Appeal  from  common  pleas,  circuit  court  of  Darlington  county;  J  H.  Hud- 
son, Judge. 

This  is  an  action  by  George  M.  McGown  against  John  McSween  and  M.  J. 
Korris  to  foreclose  a  mortgage  on  real  estate.  There  was  a  demurrer  to  the 
answer,  which  was  overruled,  and  plaintiff  appeals.  Act  S.  0.  Dec.  21,  1882, 
provides  that  interest  at  the  rate  of  10  per  cent,  may  be  contracted  for,  and 
that  "any  person  who  shall  receive  as  interest  any  greater  amount  *  *  * 
shall,  in  addition  to  the  forfeiture  herein  provided  for,  forfeit,  also,  double 
the  amount  so  received,"  etc. 

C,  S.  Ifettles,  for  appellant.  Belton  (yNeaU  Townsend  and  Wm.  Braiison, 
for  respondents. 

McIyer,  J.  This  was  an  action  to  forecloBe  a  mortgage  ol  real  estate  given 
to  secure  the  payment  of  a  bond  alleged  to  have  been  executed  by  the  ddend- 
ants  on  the  28th  April,  1880,  conditioned  for  the  payment  to  the  plaintiff  of 
the  sum  of  $943.95  on  the  1st  January,  1881,  with  interest  from  the  1st  March, 
1880.  The  defendants  answered,  saying  that  said  bond  and  mortgage  were 
not  executed  by  the  defendant  John  McSween  in  his  personal  capacity,  but  as 
trustee  for  M.  J.  Korris,  and  he  denies  his  individual  liability  on  the  same. 
"They  further  say,  by  way  of  both  counter-claim  and  also  of  defense,  (2)  that, 
the  said  bond  and  mortgage  being  unpaid  at  maturity,  further  time  was  asked 
for,  which  the  plaintiff  gave,  on  condition  that  the  defendants  M.  J.  Norris 
and  her  trustee,  John  M&ween,  would  pay  twelve  pec  cenL  interest  per  an- 
num; that  they  accordingly  have  since  paid  plaintiff  the  sum  of  four  hundred 
and  thirty-four  18-100  dollars,  interest  at  said  rate  of  twelve  per  cent,  per  an- 
num, and  in  full  of  same  up  to  January  1, 1884,  since  which  time  they  have 
paid  nothing;  that  of  the  said  $434.18,  the  sum  of  $285.78  was  paid  prior  to 
December  21, 1882,  and  the  sum  of  $148.40  since  said  date;  and  that  not  only, 
under  the  laws  of  the  state,  is  all  the  said  interest  forfeited  and  recoverable 
as  a  counter-claim,  but  that,  in  addition,  double  the  sum  of  $148.40  has  been 
forfeited  by  said  plaintiff,  or  in  all  the  sum  of  $780.93,  for  which  sum  judg- 
ment is  prayed  of  the  cOurt  accordingly,  with  the  defendants'  costs  herein 
incurred."  The  cause  came  on  for  trial  before  his  honor.  Judge  Hudson, 
when,  after  reading  the  pleadings,  counsel  for  plaintiff  intefposed  an  oral 
demurrer  to  the  defendants' answer  on  the  following  grounds:  "(1)  Thatthe 
defense  and  counter-claim  set  forth  therein  are  improperly  united;  whereas 
they  should  be  separately  stated  and  intelligibly  distinguished.  (2)  To  so 
much  of  the  answer  as  sets  up  payment  of  usurious  interest  in  the  sum  of 
$285.78  prior  to  December  21,  1882,  as  a  counter-claim,  and  to  all  of  the 
<;ounter-claim  so  set  up  against  the  demand  of  the  plaintiff,  except  the  sum 
of  $296.30,  which  is  double  the  amount  of  usurious  interisst  claimed  to  have 
been  paid  to  the  plaintiff  since  December  21, 1882,  because*  upon  the  face,  it 
does  not  constitute  a  counter-claim  or  defense  to  plaintiff's  action."  At  the 
fiuggestion  of  the  circuit  Judge,  the  argument  on  the  oral  demurrer  was  made 
in  connection  with  the  argument  on  the  merits. .  After  argument  an  order 
was  granted  overruling  the  demurrer,  with  leave  to  the  plaintiff  to  reply  to 
the  counter-claim  set  up  in  defendants'  answer  within  20  days  from  the  date 
•of  the  order.    From  this  order  plaintiff  appeals  upon  the  following  grounds: 
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^'(1)  Because  his  honor,  the  presiding  Judge,  erred  in  oyerruling  the  oral  de- 
murrer to  defendants*  answer;  (2)  l^ause  his  honor,  the  presiding  judge, 
erred  in  refusing  to  give  judgment  for  plaintiff  on  the  pleadings.'* 

It  will  be  observed  that  the  only  judgment  rendered  by  the  circuit  j  udge  was 
one  overruling  the  demurrer,  and  therefore  the  only  question  before  us  is 
whether  there  was  any  error  in  overruling  the  demurrer.  We  do  not  find  any 
evidence  in  the  case,  as  prepared  for  argument  here,  that  the  circuit  judge 
was  asked  by  the  plaintiff  for  any  specific  judgment;  and  it  may  be  fortunate 
for  the  plaintiff  that  no  such  judgment  was  rendered,  for  as  the  demurrer  was 
to  the  answer,  and  not  simply  to  the  second  paragraph  thereof,  setting  up  the 
<!Ounter-claim  or  defense — one  or  both — growing  out  of  the  payment  of  the 
usurious  interest,  and  as  the  first  paragraph  of  the  answer  denied  that  Mc- 
Sween  had  executed  the  bond  and  mortgage  in  his  individual  capacity, — a  de- 
nial which-the  demurrer  admitted  to  be  correct, — we  do  not  see  how  any  judg- 
ment could  have  been  rendered  against  McSween  individually  on  the  plead- 
ings. It  seems  to  us,  therefore,  that  so  much  of  the  argument  as  relates  to 
thequestion  whether  the  usurious  interest  paid  prior  to  December,  1B82,  should 
operate  as  a  payment  on  the  principal  sum  loaned,  thus  reducing  the  amount 
which  the  plaintiff  was  entitled  to  recover,  was  addressed  to  a  question  which 
was  not  considered  or  determined  by  the  circuit  judge,  and  which,  therefore, 
is  hot  properly  before  us.  The  only  question  which  is  properly  before  us  is 
whether  there  was  any  error  in  overruling  the  demurrer.  It  is  quite  clear 
that  the  demurrer  could  not  be  sustained  on  the  first  ground  stated.  The  de- 
fect in  the  answer  therein  alleged  was  remediable,  not  by  demurrer,  but  by  a 
motion  to  made  the  allegations  more  distinct  and  specific.  This  is  fully  shown 
by  the  authorities  cited  by  the  counsel  for  respondent.  So,  too,  we  agree  with 
the  circuit  judge  that  the  demurrer  could  not  have  been  sustained  upon  the 
secoud  ground  stated.  While  it  may  be  true  that  the  mode  of  statement 
adopted  in  the  second  paragraph  of  the  answer  was  objectionable  on  the  ground 
that  it  did  not  state  the  facts  on  which  the  counter-claim  rested  distinctly  and 
separately  from  those  pleaded  as  a  defense,  yet  this  objection  did  not  render 
the  answer  amenable  to  a  demurrer,— certaiiUy  not  to  an  oral  demurrer,  which 
can  only  be  based  upon  one  of  two  grounds,  either  want  of  jurisdiction,  or  a 
failure  to  state  facts  sufficient  to  constitute  a  cause  of  action  or  a  defense. 
Now,  there  is  no  pretense  of  any  want  of  jurisdiction;  and,  in  the  second 
ground  of  demurrer,  it  is  conceded,  by  implication  at  least,  that  the  facts  stated 
in  the  answerare  sufficient  to  constitute  a  cause  of  action,  by  way  of  counter- 
claim, so  far  as  double  the  amount  of  the  interest  paid  since  the  passage  of  the 
act  of  December,  1882,  was  concerned;  and,  whether  conceded  or  not,  it  is 
clear  that,  under  the  express  terms  of  that  act,  the  facts  stated  do  constitute 
a  cause  of  action  by  way  of  counter-claim,  so  far  as  that  amount  is  concerned. 
Hardin  v.  Trimmier,  3  S.  E.  Rep.  46.  This  would  be  sufficient  to  protect  the 
answer  from  the  demurrer.  Whether  the  fact  that  usurious  interest  was  paid 
prior  to  the  act  of  December,  1882,  would  operate  as  a  counter-claim,  or  only 
as  a  defense  by  way  of  payment,  does  not  seem  to  have  been  determined  by 
the  circuit  judge  distinctly,  and  hence  that  question  is  not  now  before  us. 
We  may  say,  however,  that,  though  the  point  is  not  adjudged  in  Hardin  v. 
Trimmier,  mpra^  yet  the  intimation  there  thrown  out  is  that  such  payment 
could  not  operate  as  a  counter-claim  without  giving  the  act  of  1882  a  retro- 
active effect;  but  whether  such  payment,  being  pleaded  both  as  a  defense  and 
counter-claim,  may  not  operate  as  a  defense  by  way  of  payment  on  the  sum 
actually  loaned,  is  a  question  which  has  not  been  passed  upon  by  the  circuit 
judge,  and  must  be  determined  when  the  case  is  tried  on  the  merits. 

As  to  the  second  ground  of  appeal,  it  is  only  necessary  to  say  that,  the  de- 
murrer having  been  properly  overruled,  the  plaintiff  was  not  entitled  to  judg- 
ment on  the  pleadings;  for,  certainly,  after  the  demurrer  was  overruled,  the 
plaintiff  was  not,  under  the  pleadings,  entitled  to  judgment  for  the  amount 
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demanded  in  his  complaint,  and,  as  notice  of  appeal  from  the  order  overruling 
the  demurrer  was  promptly  given,  the  circuit  judge  very  properly  declined  to 
render  judgment  until  such  appeal  wais  determined.  Hammond  v.  Railroad 
Co,,  15  S.  C.  10;  Elliott  v  PoUitzer,  24  S.  C.  81. 

The  judgment  of  this  court  is  that  the  order  overruling  the  demurrer  to  the 
answer  be  affirmed,  and  that  the  plaintiff  have  leave  to  reply  at  any  time 
within  20  days  after  written  notice  of  this  decision. 

Simpson,  0.  J.,  and  MoGowan,  J.,  concur. 


CUMMINGS  f>.  WiNGO  ct  Ol. 
(Supreme  Court  of  South  Carolina.    May  28, 1888.) 

Appeal— -Failubb  to  File  Return— Dismissal. 

An  appeal  was  dismissed  by  the  clerk  of  the  supreme  court  for  failure  of  appel- 
lant to  nle  the  return  within  the  prescribed  time  after  the  record  constituting  said  re- 
turn had  been  completed,  and  it  appeared  that  the  return  was  filed  within  40  days 
after  the  case  as  prepared  for  the  supreme  court  was  finally  settled.  Held,  the 
word  "case, "  used  in  Code  Civil  Proc.  S.  0.  S  802,  referred  to  the  case  prepareia  on 
application  for  new  trial,  addressed  to  the  circuit  court,  as  prescribed  by  statute,  and 
not  to  the  case  as  prepared  for  argument  in  the  supreme  court;  and,  the  return  not 
having  been  filed  witnin  the  prescribed  time,  the  clerk  properly  diamissed  the  ap- 
peal.   Following  Ti-ibble  v.  Poore,  ante,  577. 

On  petition  for  rehearing. 

Petition  by  A.  W.  Cummings,  appellant,  for  a  rehearing  of  his  motion 
originally  submitted  to  reinstate  his  appeal,  which  had  been  dismissed  by  the 
clerk.  Hule  19,  referred  to  in  the  opinion,  is  as  follows:  "Rule  19.  Mo- 
tions other  than  those  that  arise  on  the  call  of  a  cause  will  be  heard  at  the 
opening  of  the  court  on  the  morning  of  the  day  fixed  for  the  call  of  causes 
from  the  circuit  to  which  they  appertain,  and  not  afterwards,  without  the 
special  leave  of  the  court.  When  a  party  intends  to  move  the  court  that  an 
appeal  be  dismissed,  or  the  cause  stricken  from  the  docket,  for  any  irregular- 
ity in  the  taking  of  the  appeal,  or  in  the  record  filed  in  this  court,  such  mo- 
tion must  be  made  at  the  time  assigned  by  this  rule  for  the  hearing  of  special 
motions.  All  motions,  whether  made  before  the  court,  or  a  justice  at  cham- 
bers, as  to  all  matters  of  fact  involved,  not  appearing  on  the  record  filed  in 
this  court,  and  not  appertaining  to  the  class  of  which  this  court  takes  judicial 
notice,  must  be  made  on  affidavits,  copies  of  which  must  be  served  on  the  op- 
posite party,  with  notice  of  the  motion,  in  conformity  with  chapter  11,  tit. 
12,  pt.  2,  Code  Civil  Proc.,  at  least  eight  days  before  the  day  on  which  such 
motion  may  be  heard. '* 

L.  J.  Simpson,  for  petitioner.    Dtmnan  <t*  Sanders,  contra. 

Simpson,  C.  J.  This  appeal  having  been  dismissed  by  the  clerk  of  this 
court,  under  rule  1,  for  failure  to  file  the  return  within  the  prescribed  time, 
a  motion  was  made  by  appellant  to  reinstate  his  i^peal,  upon  the  ground  that 
the  order  dismissing  the  same  had  been  ^'improperly  and  improvidently  signed '^ 
by  the  clerk.  The  error  imputed  to  the  clerk  rested  upon  the  assumption  that 
the  case  as  prepared  for  argument  here  was  a  necessary  part  of  the  return; 
but  this  court,  for  the  reasons  stated  in  the  opinion  recently  filed  in  the  case 
of  TribbU  v.  Poors,  ante,  517 1  did  not  consider  such  assumption  well  founded, 
and  therefore  announced  its  conclusion  that  the  motion  to  reinstate  could  not 
be  sustiUned  upon  that  ground,  but  at  the  same  time  stated  that  such  conclu- 
sion was  announced  without  prejudice  to  the  right  of  appellant  to  ask  relief 
from  the  effects  of  his  failure  to  file  the  return  within  the  prescribed  time, 
under  the  provisions  of  the  second  section  of  the  act  of  1880,  now  incorpo- 
rated in  the  Code  of  1882  as  section  849.  The  proper  mode  of  obtaining  such 
relief  la  by  motion,  based  upon  affidavits,  copies  of  which  should  be  duly 
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served  upon  the  opposite  party,  wifch  the  notice  of  such  motion,  at  least  eight 
days  before  the  day  on  which  such  motion  may  be  heard.  Rule  19,  Supreme 
Court.  The  appellant,  however,  instead  of  adopting  this  mode  of  proceeding* 
has  filed  a  petition  for  a  rehearing  of  his  motion  originally  submitted,  mani* 
festly  for  l^e  reason  that  he  apprehends  that  the  refusal  of  his  original  mo- 
tion may  estop  him  from  asking  relief  under  the  provisions  of  the  act  of  1880, 
above  referred  to.  The  court  has,  however,  not  yet  been  called  upon  to  con- 
sider, and  has  not  considered,  whether  the  appellant  is  entitled  to  relief  under 
the  provisions  of  the  act  of  1880;  and,  on  the  contrary,  while  announcing  its 
conclusion  that  the  motion  to  reinstate  the  appeal,  upon  the  ground  that  the 
elerk  erred  in  dismissing  the  same,  could  not  be  sustained,  expressly  reserved 
to  the  appellant  the  right  to  apply  for  relief  under  the  act  of  1880.  We  have, 
however,  carefully  examined  the  petition  for  rehearing,  and  are  unable  to  find 
anything  therein  which,  under  the  well-settled  practice  of  this  court,  would 
warrant  a  rehearing  of  the  motion  originally  submitted.  It  is  therefore  or- 
dered that  the  petition  for  rehearing  be  dismissed,  with  leave  to  the  appel- 
lant to  apply,  by  proper  proceeding,  for  relief  from  the  omission  to  file  the 
return  within  the  prescribed  time,  under  the  provisions  of  the  second  section 
of  the  act  of  1880,  (Code,  §  349,)  provided  such  application  be  made  in  time, 
t£  successful,  to  have  the  appeal  heard  at  the  next  term  of  this  court. 


Booker  t?.  Winqo. 
{Supreme  Court  of  ^oulh  CaroUruu    July  6, 1888.) 
1.  Equitt—Rsscibsion  or  Dbbds— DisMistiAii  OF  Criminal  Pbosecutiok. 

Plaintiif,  a  married  woman,  to  secure  the  pavment  of  her  Insolvent  husband^s 
debts,  to  relieve  her  father,  one  of  his  sureties,  from  liability  therefor,  and  to  pro- 
care  the  dismissal  of  a  proseoution  against  her  husband  for  larceny,  without  duress 
or  undue  influence  conveyed  land  and  executed  a  negotiable  note  to  defendant,  one 
of  her  husband^s  sureties,  for  which  he  agreed  to  pay  the  debts  and  to  use  his  in- 
fluence towards  procuring  the  dismissal  of  the  criminal  proceedings  wherein  he  was 
proaecutor,  which  he  did.  Held,  in  an  action  to  annul  the  deed  and  enjoin  the  col- 
lection of  the  note,  that  as  to  the  deed,  whether  or  not  there  was  sufficient  valid 
consideration  to  support  it,  in  spite  of  the  Ulegality  of  the  agreement  respecting 
the  criminal  prosecution,  it  being  a  contract  executed,  and  the  parties  i/n  pari  d&- 
UetOj  plaintiir  could  not  be  relieved  in  equity. 

Sb  HC8BA3n>  AKD  WlIU— POWBR  OT  WiFB  TO  CONVBT— PaTMBNT  OF  HusBAND'S  DeBTS. 

Such  conveyance  being  made  by  plaintiff  for  the  purpose  of  paying  her  husband*  s 
debts,  and  reheving  her  father  from  liability  therefor,  was  valid,  as  a  married  wo- 
man's power  of  disposition  over  her  separate  estate  is  not  confined  to  a  sale  thereof 
for  a  valuable  consideration  to  the  benefit  of  her  separate  estate,  but  is  as  general 
as  if  she  were  sole. 
8.  Samk— PowxB  OF  Wnni  to  Oontraot— Vamditt  of  Notb. 

A  note  executed  by  a  married  woman  and  another  person  not  for  the  benefit  of 
her  separate  estate,  containing  no  reference  thereto,  and  bemg  a  mere  personal  en- 
gagement, is  void  as  to  her.^ 

Appeal  from  common  pleas  circuit  court  of  Spartanburgh  county;  Kobton, 
Judge. 

Suit  in  equity  by  Martha  J.  Booker  against  Bobert  Wingo  to  set  aside  a 
deedt  and  enjoin  the  collection  of  a  negotiable  note  executed  by  plaintiff  to  de- 
f endant.  The  decree  refused  the  relief  as  to  the  deed»  but  granted  it  as  to  the 
note.    Both  parties  appealed. 

Melton  d:  Barrett,  for  plaintiff.  /.  8.  R.  ThotMon  and  Nioholla  d^  Moore, 
for  defendant. 

MoGowAN»  J.  It  seems  that  in  1884  J.  A.  Booker,  a  merchant  of  Welf ord, 
county  of  Spartanburg,  failed  in  business.  He  made  an  assignment  of  all  his 
properly  to  the  defendant,  Wingo,  for  the  benefit  of  his  creditors.    Booker 

iSeelilttlefleld  v.DiagwaU,  (Mieh.)  89N.  W.  Aep.  88,  and  note. 

v.78.B.no.l — 1  r^ 
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Beeras  to  have  thought  that,  if  he  had  a  little  time,  he  could  pay  out,  and  he 
prevailed  upon  the  defendant  and  Samuel  Morgan,  the  father  of  his  wife,  the 
plaintiff,  to  become  bin  sureties  for  his  debts,  and  he  continued  the  business 
as  agent  of  defendant  assignee.  Booker  alone  knew  the  combination  of  the 
safe,  in  which  the  defendant  alleged  that  he  had  $1,200.  Shortly  afterwards 
Booker  mysteriously  disappeared,  carrying  with  him,  as  the  defendant  alleged, 
the  said  Sl,200.  The  defendant  followed  him  to  Birmingham,  Ala.,  where  he 
found  that  Booker  had  deposited  $800  in  bank  under  the  name  of  John  Davis. 
After  they  returned,  Wingo  prosecuted  Booker  for  stealing  the  $1,200,  declar- 
ing that  all  he  wanted  was  to  be  secured  against  loss.  The  following  arrange- 
ment was  made,  (one  of  her  brothers  acting  for  Mrs.  Booker:)  Wingo  entered 
into  bond  to  pay  the  debts  of  Booker,  (some  $4,300;)  and  in  consideration 
thereof  Mrs.  Booker  conveyed  the  two  lots  In  contention,  and,  in  addition, 
she  and  her  brother,  W.  L.  Morgan,  as  sureties  for  J.  A.  Booker,  her  hus- 
band, signed  a  promissory  note  to  Wingo  for  $500.'  It  was  not  "nominated 
in  the  bond"  that  Wingo  was  to  stop  the  prosecution  against  the  husband  for 
larceny,  (and  there  was  some  dispute  as  to  the  facts,)  but  most  probably  that 
was  the  understanding.  At  all  events,  Wingo,  through  a  check  signed  by 
Booker  in  the  name  of  "John  Davis, "  got  the  money  on  deposit  in  Birming- 
ham, and  the  prosecution  was  stopped.  Wingo  was  let  into  the  possession  of 
the  lots,  and  m  all  respects  carried  out  his  part  of  the  agreement;  but  on  Oc- 
tober 27, 1886,  nearly  two  years  after  the  arrangement  was  made  in  March, 
1885,  the  plaintiff,  Martha  J.  Booker,  commenced  this  action  to  have  declared 
void  and  delivered  up  the  aforesaid  deed  of  the  lots,  and  the  promissory  note 
for  $500,  which  she  signed  as  one  of  the  sureties  for  her  husband,  on  the 
grounds  that  she  was  a  married  woman  at  the  time,  and  did  not  freely  and 
voluntarily  sign  the  papers,  but  was  induced  to  do  so  under  threats,  by  duresSt 
and  in  order  to  save  her  husband  from  being  prosecuted  for  larceny,  etc.  The 
cause  was  referred  to  S.  J.  Simpson,  Esq.,  as  special  referee,  who  took  much 
testimony,  and  made  the  following  condensed  and  clear  report  of  his  findings: 
"(1)  As  matter  of  fact,  I  am  not  satisfied  by  a  preponderance  of  evidence — 
certainly  not  by  such  a  clear  preponderance  as  ought  to  be  produced  in  a  case 
like  this — that  the  defendant  ever  used  towards  plaintiff  any  threats  of  pros- 
ecuting her,  or  was  guilty  of  any  other  conduct  towards  her  such  as  would 
have  the  effect  of  putting  her  under  duress  before  or  at  the  time  of  the  execu- 
tion of  the  deed  and  note.  (2)  I  am  satisfied  that  one  of  the  main  considera- 
tions for  the  agreement  between  plaintiff  and  defendant  was  that  defendant 
should  use  his  influence  to  have  the  prosecution  stopped  which  was  then  pend- 
ing against  plaintifl's  husband,"  etc.  Upon  these  findings  of  fact,  he  recom- 
mended that  the  relief  sought,  as  to  the  conveyance  of  the  lots,  should  not  be 
granted;  but  that  the  plaintiff,  being  a  married  woman,  had  not  the  power  to 
give  a  valid  note  as  surety  for  her  husband,  and  therefore  she  is  not  respon- 
sible for  the  $500  note,  and  that,  so  far  as  the  plaintiff  was  concerned,  the  de- 
fendant should  be  perpetually  enjoined  from  collecting  said  note.  Upon  ex- 
ceptions of  both  plaintiff  and  defendant  to  this  report,  the  matter  came  up  for 
a  hearing  before  Judge  Norton,  who  concurred  in  the  result  of  the  report  of 
the  referee,  and  decreed  as  follows:  "The  deed  described  in  the  pleadings  is 
adjudged  valid,  having  been  followed  by  a  change  in  possession,  and  acqui- 
esced in  for  over  nineteen  months,  having  been  originally  procured  upon  the 
consideration  of  the  compounding  of  a  felony,  voluntarily  and  without  duress 
of  imprisonment,  or  threats  as  to  either  the  husband  or  wife.  Plaintiff  and 
defendant  are  in  pari  delicto.  The  contract  is  executed.  The  law  will  aid 
neither.  The  note  described  in  the  complaint  is  an  executory  contract,  and 
is  upon  the  same  consideration  as  the  deed,  and,  as  to  plaintiff,  could  not  be 
eollected;  but  the  court  would  make  no  order  in  reference  to  it  on  that  ground. 
The  plaintiff,  at  the  time  of  the  execution  of  the  note,  was  a  married  woman, 
and  it  was  not  given  as  to  her  separate  estate.    It  is  therefore  adjudged  that 
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the  defendant  be  perpetually  enjoined  from  sning  plaintiff  on  said  note.  It  is 
further  adjudged  that  the  plaintiff  have  judgment  for  her  costs  and  disburse- 
ments against  the  defendant,"  etc.    From  this  decree  both  parties  appealed. 

Plaintiff *s  exceptions:  ''(1)  In  finding  that  the  plaintiff  executed  the  deed 
voluntarily,  and  that  the  defendant  offered  neither  duress  of  imprisonment 
nor  duress  perminas  to  either  the  plaintiff  or  her  husband  in  order  to  procure 
the  same.  (2)  In  not  finding  that  the  deed  was  procured  by  the  defendant  by 
the  threats  of  imprisonment  of  the  plaintiff  and  her  husband  on  the  charge  of 
grand  larceny,  of  which  they  were  innocent.  (3)  In  not  finding  that  the  deed 
was  procured  by  the  defendant  by  the  imprisonment  of  the  plaintiff's  husband 
on  charge  of  grand  larceny,  of  which  her  husband  was  innocent.  (4)  In  not 
finding  that  the  defendant  procured  the  imprisonment  of  the  plaintiff's  hus- 
band solely  for  the  purpose  of  securing  immunity  from  certain  of  her  hus- 
band's debts  for  which  he  was  surety,  and  that  the  plaintiff  executed  the  deed 
in  order  to  relieve  her  husband  from  such  imprisonment.  (5)  In  not  finding 
that,  even  though  the  imprisonment  of  plaintiff's  husband,  in  its  inception, 
was  for  the  purpose  of  promoting  the  ends  of  public  justice,  yet  the  defend- 
ant subsequently  used  such  imprisonment  to  secure  immunity  from  certain 
debts  of  the  plaintiff's  husband  for  which  he  was  surety,  and  that  the  plain- 
tiff executed  the  deed  to  relieve  her  husband  from  such  imprisonment.  (6) 
In  not  finding  that,  even  though  there  was  no  duress,  the  deed  was  procured 
by  undue  infiuence.  (7)  In  not  finding  that  the  deed,  even  though  it  was 
not  procured  by  threats  or  imprisonment,  was  given  to  the  defendant  for  no 
consideration  save  the  settlement  of  a  pending  public  prosecution  against  the 
plaintiff's  husband  on  the  charge  of  grand  larceny,  and  that  the  plaintiff  and 
defendant  were  not  in  pari  delicto,  but  the  former  acted  under  circumstances 
of  oppression,  imposition,  and  hardship  exercised  by  the  defendant.  (8)  In 
not  finding  that,  even  though  the  deed  was  not  procured  from  the  plaintiff  by 
the  defendant  by  threats  or  imprisonment,  and  even  though  the  defendant  did 
not  act  under  circumstances  of  oppression,  imposition,  or  hardship,  yet  the 
main  and  inspiring  purpose  was  to  settle  the  pending  public  prosecution  for 
grand  larceny  against  her  husband,  and  to  relieve  him  from  the  consequences 
thereof,  and  the  defendant  used  the  occasion  to  extort  the  deed  from  the  plain- 
tiff, which  was  unjust  and  unconscionable.  (9)  In  not  finding  that  the  deed 
was  given  by  the  plaintiff,  not  as  to  her  separate  estate,  and  for  its  benefit, 
but  to  procure  the  payment  of  her  husband  debts,  which  she  was  neither  le- 
gally nor  morally  bound  to  pay,"  etc.  Defendant's  exceptions:  ''(1)  In  ad- 
judging that  the  plaintiff  is  entitled  to  relief  against  the  note  in  controversy. 
(2)  In  adjudging  costs  against  the  defendant.  (8)  In  not  sustaining  defend- 
ant's exceptions  as  to  the  rulings  of  the  referee  upon  testimony.  (4)  In  not 
holding  that  the  other  obligors  on  the  note  were  necessary  parties  in  the  action 
to  enjoin  the  collection  of  or  to  cancel  said  note.  (5)  In  not  finding  that  th& 
complaint  should  be  dismissed  on  the  ground  that  the  testimony  wholly  failed 
to  sustain  the  allegations  of  the  complaint.  (6)  In  not  dismissing  the  com- 
plaint, with  costs.  (7)  In  not  finding  that  the  only  consideration  of  the  deed 
and  note  was  a  release  of  a  bona  fide  indebtedness  of  J.  A.  Booker,  and  an 
assumption  of  J.  A.  Booker's  liabilities,  and  an  agreement  to  indemnify  Samuel 
Morgan  as  surety  for  said  J.  A.  Booker.  And  the  defendant  further  gives 
notice  that  he  will  urge  that  the  circuit  decree  be  sustained,  dismissing  the 
complaint  as  to  Uie  deed,  on  grounds  additional  to  those  stated  by  the  circuit 
judge,  v)z.»  that  there  was  good  consideration  for  the  conveyance;  that  the 
conveyance  was  made  voluntarily  and  willingly;  and  that  the  plaintiff  never 
offered  to  put  the  defendant  in  statu  quo,'- 

It  will  be  observed  that  the  principal  burden  of  complaint  made  by  the  nu- 
merous exceptions  of  the  plaintiff  is  as  to  the  findings  of  fact;  that  there  was 
.error  in  not  finding  that  the  plaintiff,  in  executing  the  deed  of  the  lots  and 
.the  not^  acted  under  duress,  compulsion,  oppression,  imposition,  undue  in- 
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fluence,  etc.  Upon  this  subject  the  referee  found  that  defendant  "never  used 
towards  plaintiff  any  threats  of  prosecuting  her,  or  was  guilty  of  any  other 
conduct  towards  her  such  as  would  have  the  effect  of  putting  her  under  du<> 
ress  before  or  at  the  time  of  the  execution  of  the  deed  and  note. "  In  the  re- 
suit  of  this  finding  the  circuit  Judge  concurred.  Under  these  circumstances, 
the  rule  is  well  established  that  this  court  will  not  disturb  the  finding  unless 
it  is  manifestly  against  the  weight  of  the  evidence.  We  have  looked  through 
the  evidence  carefully;  and,  while  we  discover  that  there  is  much  conflict, 
we  cannot  say  that,  upon  the  whole,  it  fails  to  support  the  finding.  On  the 
contrary,  we  agree  with  the  referee  and  circuit  Judge  that  there  was  no  duress 
or  oppression  or  undue  influence  brought  to  bear  upon  the  plaintiff,  but  that 
she  acted  under  the  advice  of  her  brothers  and  friends,  and  executed  the  deed 
and  note  freely  and  voluntarily,  influenced,  it  may  be,  by  her  understanding 
that,  the  arrangement  being  carried  out,  the  defendant  would  **  use  his  influ- 
ence to  have  the  prosecution  stopped  which  was  then  pending  against  her  hus- 
band . "  This  at  once  reduces  the  whole  case  to  two  questions :  First,  whether 
Martha  J.  Booker,  being  a  married  woman,  had  the  power  to  execute  the  deed 
of  her  own  property,  and  make  herself  liable  as  one  of  the  sureties  of  her  hus- 
band on  the  $500  note;  and,  if  so,  second,  whether  the  fact,  besides  other  con- 
siderations, that  there  was  mingled  in  the  mind  of  Mrs.  Booker  the  additional 
object  of  relieving  her  husband  from  the  charge  of  larceny  so  vitiated  the 
whole  transaction  as  to  enable  her,  after  it  was  fully  executed,  to  have  it  set 
aside  and  declared  utterly  null  and  void. 

As  to  the  conveyance  of  the  lots.  Without  going  again  into  the  general  sub- 
ject of  the  rights  of  married  women,  so  recently  discussed  in  this  court,  or 
attempting  to  follow  the  elaborate  and  learned  argument  of  the  plaintiff's  at- 
torney, we  cannot  doubt  that,  under  the  constitution  and  laws  of  the  state,  a 
married  woman  may  dispose  of  her  separate  estate  the  same  as  if  she  were  un- 
married, and  that  such  power  is  not  limited  to  "a  sale,  pure  and  simple,*'  for 
valuable  consideration,  necessarily  flowing  to  her  separate  estate.  If  left  to 
act  freely,  voluntarily,  and  without  undue  influence,  she  may,  if  she  chooees, 
dispose  of  it  by  gift  or  otherwise.  See  Oliver  v.  Orimball,  14  S.  C.  570,  and 
McLure  v.  Lancaster,  24  S.  G.  273.  But  the  deed  of  the  plaintiff  was  not 
without  consideration,  both  good  and  valuable,  in  procuring  the  payment  of 
her  husband's  debts,  and  in  relieving  her  father,  Samuel  Morgan,  from  all 
responsibility  as  surety  therefor.  It  is  urged,  however,  that  there  was  another 
Inducement  operating  on  the  mind  of  Mrs.  Booker  that  at  least  one  of  her  ob- 
jects was  to  supersede  and  stop  the  trial  of  her  husband  for  larceny,  which, 
as  claimed,  tainted  and  rendered  void  the  whole  transaction.  It  is  true  that 
the  law  does  not  tolerate  the  abuse  of  criminal  process  issued  without  suffi- 
cient cause  or  lawful  authority  as  a  means  of  collecting  debts,  and  that  oon- 
'  tracts  made  solely  on  a  compromise  of  indictments  for  crime  will,  as  a  rule, 
be  set  aside.  Carley  v.  Williams,  1  Bailey,  588;  Williams  v.  Walker,  18  S.  0. 
580.  But  it  is  recognized  that  there  are  exceptions.  It  was  held  in  the  case 
of  Banks  v.  Searles,  2  McMul.  356,  that  a  note  given  in  part  as  compensation, 
and  partly  to  compromise  a  prosecution  for  assault  and  battery.  Is  not  void, 
the  consideration  being  adequate  to  sustain  the  action.  In  that  case.  Judge 
O'Neall  said:  '* There  is  in  every  assault  and  battery  a  public  offense  and  a 
civil  injury.  The  *  compensation '  of  the  latter  has  always  been  recognized  by 
the  imposition  of  a  much  less  punishment  when  it  has  l)een  made."  There 
is  also  a  civil  injury  in  larceny,  and  we  do  not  dearly  see  why  the  same  prin- 
ciple should  not  apply  to  it,  at  least  to  the  extent  of  ''compensation*'  for  the 
property  appropriated.  Assuming,  however,  that  the  inducement  was  illegal 
to  the  extent  of  the  declaration  of  the  defendant  tbat  he  "would  use  his  influ- 
ence to  have  the  prosecution  stopped,"  does  it  necessarily  follow  that  the 
whole  transaction  must  be  declared  void  ah  initiot  We  do  not  think  ao. 
The  plaintiff,  under  the  advice  of  her  friends,  entered  into  the  arrangement 
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voluntarily.  Afterthedeed  was  executed  and  possession  given,  she  acquiesced 
for  over  18  months,  and  in  the  mean  time  the  defendant  had  fully  executed 
his  part  of  the  agreement.  We  concur  with  the  referee  and  circuit  judge  that 
the  plaintiff  and  defendant  were  in  pari  delicto,  and  that  equity  will  not  now, 
at  her  instance,  declare  the  whole  transaction  void.  It  is  impossible  at  this 
late  day  to  restore  the  statu  quo,  and  there  was  no  offer  to  do  so.  '*  Whenever 
a  contract  or  other  transaction  is  illegal,  and  the  parties  thereto  are,  in  con- 
templation of  law,  in  pari  delicto,  it  is  a  well-settled  rule,  subject  only  to  a 
few  special  exceptions,'  depending  upon  other  considerations  of  policy,  that  a 
court  of  equity  will  not  aid  a  particepa  criminis  either  by  enforcing  the  con- 
tract or  obligation  while  it  is  yet  executory,  nor  by  relieving  him  against  it  by 
setting  it  aside,  or  by  enabling  him  to  recover  the  title  to  property  which  he 
has  parted  with  by  its  means.  The  principle  is  thus  applied  when  the  ille- 
gality is  merely  a  malum  prohibitum,  and  when  it  is  a  malum  in  se,  as  being 
contrary  to  public  policy  or  to  good  morals.  Among  the  latter  class  are  agree- 
ments and  transfers*  the  consideration  of  which  was  compounding  of  a  felony, 
gambling,  false  swearing."  etc.  See  1  Pom.  Eq.  Jur.  §  402,  and  authorities 
in  note. 

As  to  the  note  for  tSOO.  Without  repeating  the  matter  of  consideration* 
which  was  the  same  as  for  the  conveyance  of  the  lots  referred  to  above,  it  is 
enough  to  say  that  the  signing  of  the  note  as  one  of  the  sureties  of  the  plain- 
tiff ^s  husband  was  a  general  personal  engagement  on  her  part,  without  ** refer- 
ence to  her  separate  estate,"  and  was  void.  This  court  has  repeatedly  held 
that  since  1882  such  a  contract  is  beyond  the  power  of  a  married  woman,  and 
therefore  void.  See  Hahenicht  v.  Rawla,  2A  S.  0. 461 ;  Axdtman  dk  Taylor  Co. 
V.  Bush,  26  S.  C.  519,  2  S.  £.  Rep.  402;  Gtoynn  v.  Qwynn,  4  S.  £.  Hep.  233. 
It  is  true  that  the  defense  could  have  been  made  at  law,  and  it  is  insisted  that 
there  was  no  equity  in  the  case,  and  therefore  the  complaint  should  have  been 
dismissed  as  to  the  note,  as  well  as  to  the  deed  for  the  lots.  It  will  be  noticed 
that  the  circuit  judge  did  not  direct  that  the  note  should  be  surrendered  and 
canceled,  but  "that  the  defendant  be  perpetually  enjoined  from  suing  plaintiff 
on  said  note."  The  note  remains  precisely  as  it  was,  as  to  the  other  signers. 
It  was  a  negotiable  note,  void  as  to  the  plaintiff.  It  might  be  transferred 
into  ihe  hands  of  an  innocent  holder,  and  we  think  the  plaintiff  had  the  right 
in  equity  to  have  it  perpetually  enjoined  as  to  herself.  "Whenever  the  cir- 
cumstances are  such  that  the  defensive  remedy  at  law,  would  not  be  equally 
certain,  perfect,  and  adequate,  this  jurisdiction  will  be  exercised.  The  equi- 
table relief  so  enforced  does  not  violate  the  general  maxim  concerning  parties 
in  pari  delicto.  On  the  contrary,  it  carries  that  maxim  into  effect.  *  ♦  * 
The  remedy  by  cancellation  or  injunction,  under  the  circumstances,  is  simply 
the  equitable  proceeding  identical  with  the  setting  up  the  illegality  to  defeat 
a  recovery  at  law,  and  thus  to  get  rid  of  the  contract  as  a  binding  executory 
obligation.  The  parties  are  left  undisturbed  as  to  their  property  rights." 
See  2  Pom.  Eq.  Jur.  §  940,  and  authorities  in  tbe  notes. 

Costs  in  equity  are  within  the  discretion  of  the  trial  judge,  as  a  part  of  the 
relief  granted.  His  ruling  will  rarely  be  disturbed.  The  judgment  of  this 
court  is  that  the  judgment  of  the  circuit  couit  be  affirmed. 

SiHFSOM,  C.  J.,  and  MoIvsr,  J.,  concur  in  result. 


AYEB  t,  BiTLBB. 

(Supreme  Court  of  South  CaroUiui,    Jvlj  18, 1888.) 

Tbusts—Poweb  of  Trvstbb— Bbvisb  in  Trust  to  Cohvbt  to  Bekeficiart. 

A  devise  of  real  estate  in  trust  to  apply  the  inoome  thereof  to  the  support  of  A. 
for  life,  and  after  his  death  in  further  trust  to  convey  and  deliver  such  land  to  B., 
does  not,  at  the  death  of  A.,  under  the  statute  of  uses,  vest  the  legal  title  in  B. 
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Appeal  from  common  pleas  circuit  courfc  of  Barnwell  county;  J.  B.  Ker- 
shaw, Judge. 

Action  by  William  H.  Ayer  against  H.  J.  Hitler  to  recover  possession  of 
land.    From  a  judgment  of  nonsuit  plaintiff  appealed. 

Jeff^  Warren  &iid  James  E,  Davis,  for  appellant.  Robert  Aldrich,  for  re- 
spondent. 

McIvEB,  J.  This  was  an  action  to  recover  possession  of  real  estate  in 
which  the  plaintiff  claimed  title  under  the  will  of  the  late  Louis  M.  Ayer. 
The  clause  of  the  will  is  as  follows:  '*My  son  Zacheus  Ayer  has  lived  on  my 
Campfield  plantation  for  the  last  thirty  years  as  my  overseer  on  said  planta- 
tion, with  liberty  to  use  the  income  of  the  property  to  support  his  family,  and 
it  is  my  wish  that  he  be  allowed  to  continue  to  do  so  as  long  as  he  thinks 
proper;  that  is  to  say,  I  give,  devise,  and  bequeath  to  my  executors,  herein- 
after named,  my  said  Campfield  plantation, "  together  with  sundry  articles  of 
personal  property,  including  the  slaves  on  the  place,  "in  trust,  nevertheless, 
that  my  said  executors  shall  apply  the  income  of  the  property  above  mentioned 
in  this  item  solely  and  exclusively  to  the  support  and  maintenance  of  my  said 
son  Zacheus,  and  his  family,  during  his  natural  life,  (said  income  not  to  be 
subject  to  his  debts  or  contracts,)  and,  after  his  death,  in  further  trust  to 
convey  and  deliver  to  William  Henry  Ayer  (the  eldest  son  of  Zacheus)  the 
said  Campfield  plantation,"  together  with  one-sixthpart  of  the  slaves,  and 
all  of  the  other  personal  property  above  mentioned,  fto  be  the  absolute  prop- 
erty of  the  said  William  Henry  Ayer,  and  to  conveyed  deliver  the  remain- 
ing other  five-sixths  of  the  said  slaves  to  the  other  five  children  of  Zacheus, 
so  as  to  divide  them  equally  among  said  five  children  in  fee-simple."  The 
land  in  controversy  is  claimed  as  part  of  said  Campfield  plantation ;  and,  the 
plaintiff  having  failed  to  introduce  any  conveyance  from  the  executors  for 
the  said  land,  the  defendant  moved  for  a  nonsuit  upon  the  ground  that  the 
plaintiff  had  failed  to  introduce  any  evidence  showing  title  in  himself  to  the 
land  in  dispute.  The  motion  was  granted,  and  plaintiff  appeals  upon  the 
grounds  set  out  in  the  record,  which  need  not  be  repeated  here,  as  the  only 
question  raised  by  the  appeal  is  whether  a  conveyance  from  the  executors 
was  necessary  to  invest  the  plaintiff  with  the  legal  title  to  the  land  in  dis- 
pute; and  this  depends  upon  the  inquiry  whether,  under  the  terms  of  the 
testator's  will  creating  a  trust  in  favor  of  the  plaintiff,  the  legal  title  passed 
directly  to  the  plaintiff  by  the  operation  of  the  statute  of  uses,  rendering  a 
conveyance  from  the  executors  unnecessary,  or  whether  the  legal  title  re- 
mained in  the  executors  as  trustees  under  the  will. 

This  question  has  been  considered  by  this  court  in  several  recent  cases,  and 
it  has  been  uniformly  held^bat  the  statute  will  not  execute  the  use  as  long 
as  there  is  anything  remaining  for  the  trustee  to  do  which  renders  it  neces- 
sary that  he  should  retain  the  legal  title  in  order  fully  to  perform  the  duties 
imposed  upon  him  by  the  trust.  P  Bowen  v.  Humphreys,  24  S.  C.  452.  Ac- 
cordingly, in  that  case,  it  waslield  that  where  land  is  devised  to  trustees  to 
divide  the  same  equally,  and  deliver  possession  to  four  children  of  testator, 
the  legal  title  remained  in  the  trustees  until  those  duties  were  performed,  and 
hence  that  they  were  the  proi)er  parties  to  bring  an  action  for  the  recovery 
from  a  third  person  of  the  land  so  devised.  In  Huckabee  v.  Newton,  23  S.  C. 
291,  land  was  conveyed  to  a  trustee  in  trust  to  permit  L.  to  enjoy  the  land 
during  her  natural  life,  without  rendering  rent  or  hire,  and  after  her  death 
that  the  said  tnistee  would  convey  the  land  to  her  children  then  living,  or  to 
the  children  of  such  as  might  be  dead,  in  equal  shares;  and  it  was  held  that 
this  duty  to  convey  rendered  it  necessary  for  the  legal  title  to  remain  in  the 
trustee,  and  hence  the  statute  of  uses  did  not  apply.  In  Bristow  v.  MoCall, 
16  S.  C.  545,  a  testator  devised  his  real  estate  to  trustees  for  the  use  and  ben- 
efit of  his  son  £.  and  his  daughter  D.,  with  directions  to  divide  the  same 
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equally  between  said  E.  and  I>.>  and  permit  each  to  enjoy  his  or  her  half  in 
severalty  during  his  or  her  natural  life,  and  upon  the  death  of  either  to  divide 
the  share  of  the  one  so  dying  among  his  or  her  children  equally.  Held,  that 
the  duties  thus  imposed  upon  the  trustees  rendered  it  necessary  that  the  legal 
title  should  remain  in  them,  and  prevented  the  operation  of  the  statute  of 
uses.  In  all  these  cases  the  rule  above  stated  has  been  uniformly  recognized 
and  applied.  So,  too,  an  examination  of  the  cases  in  which  the  statute  has 
been  allowed  to  operate  will  show  that  they  also  impliedly  recognize  the  rule, 
for  they  all  rest  upon  the  fact  that,  by  the  terms  of  the  instrument  creating 
the  trust,  no  such  duty  Is  imposed  upon  the  trustee  as  renders  it  necessary 
that  the  legal  title  should  remain  in  him.  Thus  in  Wieters  v.  Timmons,  25 
S.  G.  488,  1  S.  E.  Hep.  1,  it  was  held,  in  the  events  wldch  had  happened,  that 
the  statut-e  executed  the  use,  so  far  as  the  share  of  the  issue  was  concerned, 
because  there  was  no  duty  left  for  the  trustee  to  perform  which  rendered  it 
necessary  for  the  legal  title  to  remain  in  him.  He  was  not  required  to  con* 
Ysy  such  share  to  thft  iflmifti  nnr  to  ^^^^^^^  ^^^  •"■"n  nwn^w^  thwiw  ;  ««>i,  i-hnrA 
b^ing  «»<:h<ng  for  2;iiin  tojio^Jiharajcaajio  reason  why.thd  legal,  title  should 
remain  in  him,  and  hence,  by  the  operation  of  the  atatuU  of  usegj  it  paaseil  to 
^he  isaue.  So,  too,  in  Haioard  v.  Hendersont  18  S.  C.  184,  it  was  held  tHat 
the  statute  executed  the  use  because  there  was  no  duty  imposed  upon  the  trus- 
tee rendering  it  necessary  for  the  legal  estate  to  remain  in  him;  and  the  cases 
of  Bauknight  v.  Bpting,  11  S.  0.  71,  and  Faher  v.  Police,  10  S.  0.  376,  rest 
upon  a  similar  ground.  The  older  cases  also,  with,  perhaps,  one  exception, 
recognize  the  same  doctrine.  In  McCaw  v.  €Hilhraith,  7  Rich.  Law,  80,  it 
was  held  that  the  statute  did  not  apply  to  the  trust  there  created,  because, 
Fnot  only  is  there  a  declaration  that  the  legal  estate  shall  be  vested  in  the 
mistee,  but  there  is  the  requirement  of  an  act  to  be  done  by  him,  the  con- 
yexi^ce  of  the  estate  in  fee,  which  necessarily  presupposes  the  fee  to  be  in 
himA  In  McNUh  v.  Querard,  4  Strob.  Eq.  74,  Johnston,  Ch.,  in  discussing 
thisjilbject,  says  that  it  may  be  laid  down  as  a  rule  derived  from  a  consider- 
ation of  the  cases  *\ttat  where  he  to  whom  a  conveyance  is  made  has  some 
duty  to  perform,  for  the  perfect  performance  of  which  it  is  necessary  that  the 
legal  estate  be  in  him,  the  statute  does  not  apply;^'  So  in  Porter  v.  Dohy,  2 
Bich.  Eq.  53,  it  is  said,  the  test  is  ''  that  the  trustee  has  some  duty  to  perform, 
for  the  performance  of  which  it  is  necessary  that  the  title  be  regarded  as  abid- 
ing in  him.''  In  Harley  v.  Platte,  6  Bich.  Law,  815,  which,  though  a  case 
of  personal  property,  to  which  the  statute  of  uses  does  not  apply,  Judge 
Glover,  for  the  purpose  of  drawing  an  analogy,  lays  down  the  rule  in  regard 
to  real  estate,  upon  the  authority  of  Sir  William  Grant,  in  Mott  v  Buxton, 
7  Ves.  201,  in  the  following  language:  "Whenever  any  act  is  to  be  done  by 
the  trustee,  as  to  convey,  it  is  a  trust,  and  not  a  use  executed."  It  is  true 
that  the  case  of  Laurene  v.  Jenney,  1  Speer,  356,  appears  to  be  an  exception 
to  the  current  of  authority  above  cited,  for  in  that  case  Evans,  J.,  does  say 
"that  it  is. not  sufficient,  to  prevent  the  estate  from  being  executed,  that  there 
may  be  something  for  the  trustee  to  do.  ^  would  rather  thinli  the  rule  may 
be  laid  down  that  the  trust  wiU  be  executed  unless  the  object  of  creating  it 
would  be  defeated,  as  in  the  cases  of  trusts  for  married  women,  and  to  pre- 
serve contingent  remainders,  or  where  the  trustee  has  some  discretion  to  be 
exercised  in  relation  to  the  estate,  or  tiie  manner  of  applying  the  proceeds;  or, 
as  was  said  by  Chancellor  Harper  in  Posey  v.  Cook,  1  Hill,  414,  there  must 
be  some  object  to  be  effected  by  the  estate  remaining  in  the  trustees."  On 
turning  to  that  case  it  will  be  seen  that  Chancellor  Harper,  after  indicating 
some  dissatisfaction  with  one  of  the  modes  of  creating  a  trust  not  executed 
by  the  statute,  laid  down  in  Ramsay  v.  Marsh,  2  McCord,  252,  to- wit,  "Where 
the  feoffees  to  a  use  were  directed  to  receive  the  profits,  and  pay  them  over 
to  the  person  intended  to  be  benefited, "  expresses  a  preference  for  the  rule 
laid  down  in  Ramsay  v.  Marsh,  in  the  following  quotation  from  Lord  Hard- 
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wickb:  '^  Where  pnrtieular  things  are  to  be  done  by  the  trustees,  it  is  neces- 
sary that  the  estate  should  remain  in  them  so  long,  at  least,  as  those  partio- 
uiar  purposes  require  it. "  So  that  it  would  seem  that  the  authority  upon 
which  Judge  Evans  relies  lends  support  to  the  view  which  we  have  adopted, 
and  has  the  sanction  of  the  great  name  of  Chancellor  Harpeb.  It  will,  how- 
ever, be  observed  that  the  terms  of  the  trust  under  consideration  in  Laurens 
v.  Jenney  were  not  like  those  under  consideration  in  the  present  case.  There 
the  language  was:  **To  have  and  hold  the  same  for  the  use  and  benefit,  and 
to  apply  the  rents,  issues,  and  profits  thereof  to  and  for  each  of  the  children* 
*  *  *  share  and  share  alike."  And  Judge  Evans,  after  saying  that  the 
words,  "to  hold  for  the  use  and  benefit"  of  the  cestui  que  trust,  would  be 
ciearly  an  executed  trust,  proceeded  to  consider  whether  the  aidditional  words 
"to  apply  the  rents,"  etc,,  would  prevent  the  operation  of  the  statute;  and  it 
was  in  this  connection  that  he  used  the  language  above  quoted,  "that  it  is 
not  sufficient,  to  prevent  the  estate  from  being  executed,  that  there  may  be 
something  for  the  trustee  to  do."  But,  even  if  that  case  should  be  regarded 
as  an  apparent  exception  to  the  rule  above  stated,  we  do  not  think  it  suf- 
ficient to  overthrow  the  numerous  cases  in  which  it  has  been  recognized  and 
followed. 

This  being  the  rule,  it  follows  that,  in  the  absence  of  any  conveyance  from 
the  executors  (who  were  also  the  trustees)  to  the  plaintiff  of  the  land  in  dis- 
pute, he  had  no  legal  title,  and  was  not,  therefore,  entitled  to  recover  in  this 
action.  The  trust  here  was  "to  convey  and  deliver"  to  the  pUiintifl  the  plan- 
tation and  personal  property  designed  for  his  benefit;  and,  to  perform  those 
duties  thus  required  of  them,  it  was  necessary  that  the  legal  estate  should  re- 
main in  the  trustees.  Indeed,  to  say  nothing  of  the  case  of  McOaw  v.  QaU 
hraUh,  supra,  or  of  the  remark  made  by  Glover,  J.,  in  Barley  v.  Platts^ 
supra,  it  seems  to  us  that  the  case  of  Huckahee  v.  Newton,  supra,  is  directly 
in  point,  and  is  absolutely  conclusive  of  this  case.  We  do  not  see  how  the 
fact  that  the  remainders  in  that  case  were  originally  contingent,  while  here 
the  remaiuder  was  a  vested  remainder,  can  affect  the  question.  Upon  the 
death  of  the  life-tenant  in  that  case,  the  remainders  were  no  longer  contingent, 
and  there  was  nothing  for  the  t^^ustee  to  do  but  make  the  couveyance  to  those 
who  then  became  entitled,  just  as  here,  upon  the  death  of  the  life-tenant, 
there  was  nothing  for  the  trustees  to  do  but  "to  convey  and  deliver"  to  the 
plaintiff  the  property  to  which  he  then  became  entitled.  It  seems  to  us, 
therefore,  that,  in  any  view  of  the  case,  while  there  is  much  force  in  the  ar- 
gument of  appellant's  counsel,  the  authorities  require  us  to  hold  that  the 
statute  did  not  execute  the  use,  and  the  legal  title  still  remains  in  the  trus- 
tees. The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be 
affirmed. 

Simpson,  C.  J.,  and  MoGowan,  J.,  concur. 


Laney  t?.  Chesterfield  County. 

{Supreme  Court  of  8o%Uh  Carolina.    July  13, 1868.) 

CouiTTiBS— Ikjubieb  bt  Dsfbctivx  BBiDGBfr— Contributory  Nbgliobncb. 

Gen.  St.  B.  C.  §  1087,  providing  that  a  person  injured  by  a  defect  in  a  highwaY  or 
bridge  may  recover  damages  therefor  against  the  county,  is  not  intended  to  allow 
such  recovery  where  plaintiff  is  guilty  oi  contributory  negligenoe,  though  such  case 
is  not  specifically  excepted  from  said  section.  * 

Appeal  from  common  picas  circuit  court  of  Cbeeterfield  county;  J.  H.  HTn>- 
802?»  Judge. 

^See  Bastman  v.  Clackamas  Co.,  32  Fed.  Rep.  24,  and  note. 
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Aotion  by  Cynthia  Laney  against  Chesterfield  connty  to  recoyer  for  injury 
to  four  mules  and  a  wagon,  caused  by  falling  through  a  bridge.  Verdict  and 
Judgment  for  defendant,  and  plaintiff  appealed. 

PHncBj  Rankin  eft  Stevensonp  for  appellant.  Hough  eft  Kennedpf  for  re- 
spondent. 

Simpson,  C.  J.  The  appellant  sought  below  to  recover  damages  for  injury 
to  her  property,  certain  mules  and  a  wagon,  alleged  to  have  been  caused  by 
the  falling  in  of  a  bridge  on  a  public  highway.  The  driver  of  this  team  and 
wagon,  who  was  injured  at  the  same  time,  also  brought  action,  and  it  was 
understood  that  this  appeal  should  embrace  the  two.  The  verdict  was  for  the 
defendant,  and  the  appeal  is  based  upon  a  single  exception,  to-wit:  ''Because 
bis  honor  charged  the  jury  that  the  question  of  contributory  negligence  could 
be  considered  as  affecting  the  case. "  It  will  be  seen,  by  looking  into  the  oase, 
that  the  actions  were  brought  under  section  1087,  €ren.  St.,  which  provides 
''that  any  person  who  shall  receive  bodily  injury  or  damage  in  his  person  or 
property  through  a  defect  in  the  repair  of  a  highway,  causeway*  or  bridge, 
may  recover,  in  an  action  against  the  county,  the  amount  of  damages  fixed  by 
the  finding  of  a  jury.  If  such  defect  in  any  road,  causeway,  or  bridge  existed 
before  such  injury  or  damage  occurred,  such  damage  shall  not  be  recovered  by 
the  person  so  injured,  if  his  load  exceeded  the  ordinary  weight."  The  sub- 
stance of  his  honor's  entire  charge  was  condensed,  at  tlie  close,  in  the  follow* 
ing  concise  sentence,  to-wit:  "To  prevent  the  plaintiffs  from  recovering  in 
these  cases,  the  preponderance  of  evidence  must  be  that  there  was  an  over- 
load, or  that  the  defect  was  such  that  this  man  was  obliged  to  know  that  he 
would  go  down,  or  would  by  the  exercise  of  ordinary  intelligence  have  seen 
it,"  which  he  illusti*ated  in  the  following  langu^;e:  "Suppose  the  defect  to 
consist  in  the  washing  away,  by  a  freshet,  of  a  span,  or  part  of  a  span,  and 
the  driver  comes  up  with  a  loaded  wagon,  and,  although  part  of  the  span  is 
gone,  he  is  headstrong  enough  to  drive  his  mules  to  destruction,  and  himself 
to  the  risk  of  ruin.  Why,  you  would  say  at  once  that  the  man  could  not  re- 
cover, because  the  defect  is  such  that  he  could  not  drive  over.  That  is  what 
I  mean  by  this  thing  of  contributory  negligence.  That  is  an  illustration  of 
a  man  bringing  injury  on  himself." 

It  is  true  that  section  1087,  Gen.  St.,  says  nothing  about  contributory  neg- 
ligence, and  it  holds  the  county  responsible  for  all  injuries  sustained  through 
a  defect  "in  the  repairs  of  the  highways,"  etc.,  without  qualification  or  con- 
ditions ;  but  it  does  not  seem  to  us  that  his  honor's  charge  was  at  all  in  con- 
flict with  this  construction  of  the  act,  because  in  a  case  like  that  put  by  his 
honor,  explanatory  of  the  law  laid  down,  the  injury  sustained  could  not  be 
said  to  have  been  caused  by  a  defect  in  the  repairs  of  the  highway  or  bridge. 
On  the  contrary,  the  cause  would  be  the  inexcusable  heedlessness  of  the  party 
injured.  His  honor  held  the  county  responsible  in  every  case  except  where 
the  injured  party  apparently  availed  himself  of  a  patent  defect  to  bring  injury 
to  the  property  exposed ;  or,  at  least,  the  jury  was  not  warranted  in  coming  to 
any  other  conclusion  than  that  such  was  his  honor's  idea  of  the  law  in  such 
cases.  As  his  honor  said:  "It  was  certainly  not  intended  that  this  act  should 
be  an  unreasonable  one;  and,  if  the  interpretation  given  to  it  by  plaintiff  is 
correct,  it  would  be  unreasonable."  In  the  case  ot  Thompson  v.  Railroad 
Co.,  24  S.  C.  369,  this  court  did  say  that  in  section  1511  of  General  Statutes, 
a  somewhat  similar  act  to  section  1087,  "nothing  was  said  about  negligence; 
the  purpose  of  the  ace  being  to  dispense  with  any  inquiry  into  that  subject." 
Section  1511  was  an  act  intended  to  make  railroad  companies  liable  for  dam- 
age done  by  fire  communicated  by  the  engine,  or  originating  within  the  lim- 
its of  the  right  of  way  of  the  company,  and  the  act  was  imperative  and  dis- 
tinct that  in  such  cases  the  company  should  be  responsible;  and  the  court,  in 
discussing  this  act,  used  the  above  language,  holding  that,  so  far  as  the  de- 
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fendant  was  concerned,  the  question  of  negligence  was  not  involved,  (see* 
also,  Crouch  v.  RaUrocui  Co.,  21  S.  C.  495;)  that  the  company  was  liable* 
whether  negligent  or  not,  and  also  whether  the  fire  was  the  remote  or  prox- 
imate cause  of  the  injury^ — the  liability  attaching  upon  the  fact  that  the  fire 
was  communicated  by  the  engine,  or  that  it  originated  within  the  right  of 
way  of  said  company.  So,  too,  under  section  1087,  the  county  could  not 
shield  itself  by  interposing  due  care,  proper  attention,  and  the  absence  of  neg- 
ligence, because  this  section,  like  section  1511,  dispenses  with  and  eliminates 
all  such  inquiries,  and  bases  the  right  of  action  granted  therein  upon  injuries 
occasioned  by  the  defect  in  the  highway.  But  this  does  not  prevent  the  county 
from  showing  that  the  defect,  although  in  existence,  was  yet  not  the  cause  of 
the  injury,  but  that,  on  the  contrary,  the  plaintiff  himself  made  use  of  that 
defect  by  his  own  heedlessness  and  recklessness  in  producing  the  injury.  His 
honor's  charge,  especially  in  the  clear  and  pointed  illustration  by  which  it  was 
explained,  did  not  raise  so  much  the  question  of  contributory  negligence,  but 
rather  the  question,  what  caused  the  injury?  Was  it  the  defect,  or  the  plain- 
tiff's own  act?  True,  it  should  require  a  strong  case  to  relieve  tho  county 
when  the  injury  occurred  at  the  locality  of  a  defect,  and  in  attempting  to  pass 
over  it;  and  so  the  charge  of  his  honor  explained  to  the  jury  here,  which  then 
became  a  question  of  fact  for  them. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit  oourt  be 
affirmed. 

MoIyeb  and  MoGowan*  JJ.»  concur. 


Aix  0.  Babnwjsll  Cottstt. 

(Supreme  Court  of  South  Ca/rolina.    July  18, 1888.) 

1.  OoTTNTiBS— Liability  fob  Defbctitb  Highwatsk-Death  op  Persok  Ikjurbd. 

Gen.  St.  S.  C.  f  2188,  enacted  in  1859,  providing  that  when  the  death  of  one  person 
ahall  be  caused  by  the  wrongful  act,  neglect,  or  default  of  another,  which  would 
have  been  actionable  had  death  not  ensued,  the  person  or  corporation  who  would 
have  been  liable  if  death  had  not  resulted  shall  be  liable  to  the  personal  representa- 
tive of  the  deceased  for  damages  for  such  death,  for  the  benefit  of  the  surviving 
wife,  husband,  or  children  of  the  person  so  killed,  does  not  apply  to  a  case  under 
Gen.  Bt.  8.  C.  $  1067,  enacted  in  1874,  which  gives  to  a  person  injured  by  a  defect  in 
a  highway  or  bridge  a  right  of  action  against  the  county  wherein  such  bridge  is 
situated,  and  in  such  case  the  right  of  action  dies  with  the  person. ^ 

2.  Samb — ^Plbading — Amendment. 

In  such  case,  after  sustaining  the  demurrer  to  the  complaint,  the  oourt  properly 
refused  to  permit  an  amendment  thereto,  so  as  to  raise  the  question  whether  an 
action  could  be  maintained  for  such  damiwes  for  general  administration,  instead  of 
for  the  benefit  of  the  surviving  family  ox  the  deceased,  as  such  amendment  would 
change  the  purpose  of  the  action.^ 

Appeal  from  common  pleas  circuit  court  of  Barnwell  county;  T.  B.  Fra- 
SEB,  Judge. 

Action  by  Sallie  Y.  All,  administratrix  of  the  estate  of  J.  A.  All,  deceased* 
against  the  county  of  Barnwell,  to  recover  for  the  death  of  said  decedent, 
caused  by  a  defect  in  a  bridge  of  said  county.  Upon  a  demurrer  to  the  com- 
plaint judgment  was  rendered  for  defendant,  and  plaintiff  appealed. 

Robert  Aldrich  and  C.  C,  SimmSp  for  appellant.  /.  /.  Maker,  for  respond- 
ent. 

Simpson,  C.  J.  The  single  question  in  this  case  is  whether  an  action  for 
damages  will  lie  against  a  county  in  this  state,  under  section  2183,  Gren.  St.» 
by  the  administrator  of  a  deceased  party  who  lost  his  life  through  a  defect  in 

^Respecting  the  liability  of  counties  for  injuries  caused  by  defects  in  highways  and 
bridges,  see  fiastman  v.  Clackamas  Co.,  82  Fed.  Rep.  24,  and  note;  Abbett  v.  Johnson 
Co.,  (Ind.)  16  N.  B.  Rep.  127;  Smith  v.  Wilkes  Co.,  (Ga.)  4  S.  E.  Rep.  20,  and  note. 
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a  bridge  under  the  control  of  the  county  commiasioners;  negligence  being  al- 
leged in  the  complaint.  It  is  conceded  that  previous  to  the  act  of  1874,  now 
section  1087,  Gen.  St.,  that  no  such  action  could  be  maintained  against  a 
county, — in  fact,  no  action  for  damages,  for  negligence  or  otherwise,  alleged 
to  be  the  result  of  failure  to  repair  highways,  bridges,  etc., — ^inasmuch  as  coun- 
ties and  other  municipal  corporations,  being  governmental  agencies,  were  not 
liable  at  common  law,  in  the  absence  of  special  statutory  enactment.  The 
act  of  1874,  (section  10i37,  Gen.  St.,)  however,  gave  a  right  of  action  "against 
a  county  for  damages  sustained  by  any  one  through  a  defect  in  the  repair  of 
a  highway  or  bridge;  the  damages  to  be  fixed  by  a  jury:  provided,  if  such 
defect  existed  before  such  injury  occurred,  such  damages  should  not  be  recov- 
ered by  the  person  injured  if  his  load  exceeded  the  ordinary  weight."  No 
doubt,  had  the  deceased  not  been  killed,  be  could  have  successfully  maintained 
an  action  for  his  alleged  injuries  received  here,  under  this  section;  but,  hav- 
ing been  killed,  his  right  of  action  died  with  him  at  common  law,  under  the 
general  principle  of  the  common  law  in  all  such  cases,  to-wit,  that  personal 
ex  delicto  actions  die  with  the  person.  But,  admitting  this  rule,  it  is  yet  con- 
tended that  the  action  below  was  maintainable  under  section  2188,  Gen.  St., 
the  act  generally  known  as  "Lord  Campbell's  Act."  This  act  was  passed  in 
1859,-— years  before  the  act  of  1874,  (section  1087,)  stipr<i.  It  is  broad  and 
general  in  its  terms,  and  provides  "that  whenever  the  death  of  a  person  shall 
be  caused  by  the  wrongful  act,  neglect,  or  default  of  another,  and  the  act  is 
such  as  would,  if  death  had  not  ensued,  have  entitled  the  party  injured  to 
maintain  an  action,  and  recover  damages  in  respect  thereof,  then,  and  in 
every  such  case,  the  person  or  corporation  who  would  have  been  liable  if  death 
had  not  ensued  shall  be  liable  to  an  action  for  damages,  notwithstanding  the 
death  of  the  person  injured,  although  the  death  shall  have  been  caused  under 
such  circumstances  as  to  make  the  killing  in  law  a  felony. "  This  act,  as  we 
have  said  above,  was  passed  in  this  state  years  before  the  act  of  1874,  (section 
1087,  Qen.  St. ;)  and  while,  in  its  broad  and  general  terms,  it  gave  a  right  of 
action  to  the  representatives  of  deceased  parties  killed  by  the  wrongful  act, 
neglect,  or  default  of  another,  for  the  benefit  of  the  surviving  wife,  husband, 
or  children,  sufficiently  comprehensive  to  embrace  all  cases  where,  if  death 
had  not  ensued,  they  would  have  been  actionable  at  common  law  by  the  party 
injured;  and  while  in  fact  it  amended  the  common  law  in  so  far  as  personal 
actions  ex  delicto  dying  with  the  person  was  involved,  to  the  extent  of  allow- 
ing such  actions  to  survive  for  the  benefit  of  the  surviving  family,  to  the  end 
of  recovering  damages  proportioned  to  the  injury  sustained,  yet,  certainly, 
the  general  assembly  could  have  had  no  express  intention  to  embrace  within 
its  provisions  cases  arising  under  section  1087,  Gen.  St.,  which,  as  we  have 
said,  was  passed  long  after  section  2183;  this  being  the  act  of  1859,  and  sec- 
tion 1087  that  of  1874. 

But,  notwithstanding  this,  can  section  2188,  by  the  application  of  any 
proper  rule  of  construction,  be  made  to  evolve  an  intent  on  the  part  of  the 
general  assembly  not  only  to  amend  the  common  law  in  the  respect  suggested, 
and  in  reference  to  common-law  actions,  but  also  to  embrace  new  rights,  to 
be  subsequently  created  by  statute,  if  any?  Certainly,  the  general  assembly 
might,  if  it  had  so  desired,  have  incorporated  in  section  1087,  in  express 
terms,  the  provisions  of  Lord  Campbeirs  act,  (section  2183;)  but,  not  having 
done  so,  is  not  that  significant  of  the  fact  that  there  was  no  intention  that  it 
should  apply?  In  construing  an  act  of  the  general  assembly  as  to  its  appli- 
cation, the  evil  to  be  remedied  is  one  of  the  main  matters  to  be  considered. 
The  evil  here,  at  the  passage  of  the  act  of  1859,  (section  2183,)  was  that  per- 
sonal actions  ex  delicto^  at  common  law,  died  with  the  person.  This  was  re- 
garded as  a  gre<it  hardship  on  the  surviving  family,  especially  the  widow  and 
nainor  children;  and  so  many  disasters  occurring  upon  railroads  and  other 
new  agencies,  touching  the  pecuniary  interests  and  welfare  of  such  survivors, 
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it  was  thought  wise,  in  1859,  to  enact  here  said  Lord  Campbell's  act,  repeal- 
ing and  amending  the  common  law,  bj  giving  a  right  of  action  in  all  com- 
mon-law cases  of  injury  resulting  from  wrongful  acts,  neglect,  or  defaults  to 
the  surviving  family  of  a  deceased,  where,  if  he  had  lived,  an  action  could 
have  been  maintained  by  him.  But,  as  we  have  already  said  above,  a  county 
in  this  state  could  not,  nor  can  it  now,  be  sued  at  common  law  for  such  in- 
juries. The  right  of  action  exists  only  in  statute,  (section  1087,)  which,  when 
strictly  construed  and  by  its  own  terms,  extends  only  to  the  party  injured. 
In  addition  to  this,  section  1087  gives  the  right  of  action  granted  upon  a  de- 
fect in  the  repair  of  the  highways,  bridge,  etc.,  whether  said  defect  has  been 
the  result  of  a  wrongful  act,  neglect,  or  default  of  the  county  commissioners 
or  not,  while  section  2183  confines  the  right  of  action  therein  granted  to  in- 
juries resulting  from  the  wrongful  acts,  neglects,  or  defaults  of  the  party 
causing  the  injury.  So  it  is  manifest  that,  at  least  in  some  cases  where  the 
county  would  be  liable,  under  section  1087,  to  suit  for  defects  not  resulting 
from  wrongful  acts  or  neglect,  the  right  of  action  could  not  survive.  The 
plaintiff  has  recognized  this  distinction  and  difficulty,  and  to  meet  it  has  al- 
leged negligence.  But  the  right  of  action  given  against  the  county  by  sec- 
tion 1087  is  not  based  on  negligence;  it  is  given  independent  of  negligence. 
It  is  based  on  a  defect  in  the  repair  of  a  highway,  causeway,  or  bridge,  and 
a  consequent  injury;  and,  upon  such  injuries  occurring  on  account  of  the 
defect,  it  attaches  to  the  fact  of  the  defect,  regardless  of  the  cause  thereof. 
The  question  of  the  party  injured  contributing  to  his  injury  is  not  involved 
here.  It  is  true  that  section  1087  in  its  terms,  giving,  as  it  does,  a  right  of 
action  for  injuries  resulting  from  defects  in  a  highway,  whether  said  defects 
have  been  caused  by  the  wrongful  act  or  neglect  of  the  county  or  not,  em- 
braces cases  of  defects  caused  by  such  wrongful  act  and  neglect,  as  well  as 
those  not  so  caused.  But  the  negligence  is  not  the  gist  of  the  action;  the  de- 
fect is  the  gist.  Whereas,  the  actions  under  section  2183^  given  to  the  sur- 
vivors of  deceased  parties,  are  based  entirely  upon  the  wrongful  act,  neglect, 
or  default  of  the  party  causing  the  injury;  and  such  actions  will  fail  unless 
tlie  evidence  shows  the  negligence  alleged, — negligence,  in  such  cases,  being 
the  gist.  It  thus  appears  that  the  cause  of  action,  in  the  two  classes  of  cases, 
is  entirely  different,  and  therefore  they  cannot  be  properly  construed  as  sup- 
plementing each  other,  but  each  must  be  confined  to  the  class  to  which  in  its 
terms  it  is  made  applicable;  section  1087  giving  a  statutory  right  of  action, 
in  certain  cases,  against  a  county,  to  an  injured  party,  where  at  common  law 
he  had  no  such  right,  and  section  2183  extending  a  common-law  right  of  ac- 
tion, where  it  existed  before  only  to  the  j)arty  injured,  to  the  survivors  of 
said  party  in  certain  cases.  We  think  the  presiding  judge  was  right  in  sus- 
taining the  demurrer. 

The  action  below  was  brought  under  section  2183,  for  the  benefit  of  the 
widow  and  family  of  the  deceased.  The  complaint  shows  this,  and  we  think 
his  honor  was  right  in  not  allowing  an  amendment  so  as  to  raise  the  question 
whether  an  action  could  be  maintained  for  general  administration,  as  this 
would  have  changed,  as  his  honor  said,  the  whole  scope  and  purpose  of  the 
action.  It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit 
court  be  affirmed. 

McIVBB  and  MoGk)WAN,  JJ.,  concur. 


MoLAiB  V,  Port  Royal  &  A.  By.  Co. 

(Supreme  Court  of  South  Ca/rolina.    July  13, 1888.) 

1.  Bailboad  CJompanieb— Stock-Killing  Cases— •Ixstruotionb—Dbobbb  op  Cars. 

In  an  action  against  a  raUway  company  for  kllUng  plaintiff's  mules,  an  Instnic 
tion  that,  unless  the  jury  beUeved  the  accident  unavoidable  by  any  degree  of  diU' 
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genoe,  they  should  find  for  plaintiff,  is  erroneous,  as  such  a  company  Is  held  only  to 
such  oiUgenoe  as  a  prudent  man  would  bestow  on  his  business,  the  absence  of 
which  is  negligence,  rendering  the  company  liable  to  one  injured  thereby.^ 

a.  Samb— Diligence  op  Com  pant— Operation  or  Stock  Law. 

Where  the  mules,  in  such  case,  had  escaped  from  the  stable  in  the  night,  in  some 
manner  unknown,  it  was  a  fact  material  to  the  Question  of  defendant's  diligenoe 
that  the  stock  law  was  in  force  In  the  county  wnere  the  accident  occurred,  and 
therefore  it  was  unlawful  for  stock  to  run  at  large.  ^ 

8.  Same— Evidexce— Condition  of  Track  before  Accident. 

In  such  action,  the  mules  having  been  killed  on  a  culvert,  the  cross-ties  of  which 
were  found  pushed  together  after  the  aooident,  there  being  no  evidence  of  its  con- 
dition prior  thereto,  it  was  error  to' charge  that  the  condition  df  the  culvert  before 
the  accident  was  a  question  for  the  jury  to  consider. 

Appeal  from  comnioii  pleas  circuit  court  of  Barnwell  county;  A.  P.  Al- 
BRicH,  Judge. 

Action  by  Leroy  Molair  against  the  Port  Royal  &  Augusta  Railway  Com- 
pany for  negligently  killing  plaintifC's  mules.  Verdict  and  judgment  for 
plaintiff,  and  defendant  appealed. 

BUiott  dk  Howe,  for  appellant.    Roht.  Atdrieh,  for  respondent. 

MgItbr,  J.  The  action  in  this  case  was  for  the  recovery  of  damages  sus- 
tained by  the  plaintiff  by  reason  of  the  alleged  negligent  killing  of  two  of  his 
mules  by  defendant's  train.  Kegligence  on  the  part  of  the  defendant  being 
the  gist  of  the  action,  that  fact  is  alleged  in  the  complaint,  and  denied  in  the 
answer,  and  that  was  really  the  only  issue  in  the  case;  the  fact  that  the  ani- 
mals were  killed  by  the  train  being  conceded.  The  testimony  on  the  part  of 
the  plaintiff  tended  to  show  that  the  mules  were  hired  by  the  plaintiff  to  Dr. 
Kirkland  to  take  htm  to  Allendale;  and  that  when  he  reached  Brunson,  which 
seems  to  be  a  station  on  defendant's  road,  he  stopped  for  the  night,  and  the 
mules  were  ''securely  stabled''  near  the  railroad  track.  During  the  night, 
from  some  cause  not  explained  by  the  testimony,  the  mules  broke  out  of  the 
stable,  and  ran  down  the  railroad  track  to  a  culvert  about  a  mile  and  a  quar- 
ter below  Brunson,  where  they  were  found  next  morning  dead,  with  their 
bodies  mangled.  "The  cross-ties  in  the  culvert  were  pushed  up  together." 
Another  witness  for  plaintiff,  who  traced  the  tracks  of  the  mules,  said :  "  The 
mules  appeared  to  have  been  running  rapidly  from  the  time  they  left  the 
stable;"  and  be  also  stated  that  ''the  cross-ties  of  the  track,  for  several  feet  oti 
the  side  next  to  Brunson,  were  crowded  together."  A  third  witness  testified 
that  the  mules  broke  out  of  the  stable  when  the  train  came  up  to  the  tank  to 
take  water,  and,  after  they  broke  out,  he  took  a  lantern,  the  night  being  dark 
and  rainy,  and  followed  the  tracks,  and  "found  the  mules  at  the  culvert," 
both  dead.  The  conductor  and  engineer  of  the  train  were  examined  on  be- 
half of  defendant;  the  former  testifying  that  "it  was  a  dark,  foggy  night," 
and  the  train,  which  was  a  freight  train,  was  "running  in  accordance  with 
the  rules  of  the  road."  The  engineer  said:  "The  grade  at  Brunson  from  the 
tank  to  the  culvert  is  a  down  grade.  I  had  a  train  of  18  cars  on  the  night 
the  mules  were  killed.  Four  of  them  were  loaded.  The  night  was  dark  and 
foggy-  *  ♦  ♦  When  we  got  nearly  to  the  culvert,  I  saw  two  animals  In 
the  culvert.  I  immediately  reversed  my  engine,  and  gave  her  steam.  I  did 
not  have  time  to  blow  the  whistle  before  the  mules  were  killed.  My  engine 
was  in  good  order,  and  I  did  everything  in  my  power  to  avoid  killing  the 
mules,  but  could  not  do  so.  I  was  keeping  a  good  lookout,  but  on  a  night 
like  that  it  is  impossible  to  see  further  than  20  to  30  yards  ahead  of  you.    I 

^Ab  to  the  liability  of  railroad  companies  In  stock-killing  cases,  see  Beckdolt  v.  Rail- 
road Co.,  (Ind.)  15  N.  £.  Rep.  686,  and  note;  Railroad  Ck).  v.  Mosier,  (Ind.)  17  N.  E.  Rep. 
lOO^and  note:  Railroad  Co.  v.  Forbes,  (Kan.)  15  Pac.  Rep.  695,  and  note. 

where  stock  is  prohibited  by  law  from  running  at  large,  the  d^ree  of  care  required 
of  a  railroad  company  is  much  less  than  where  there  is  no  such  law.  Joyner  v.  Rail- 
road  Co.,  (B.  C.)  1  S.  B.  Rep.  62;  Raihroad  Co.  v.  Dunham,  (Tex.)  4  B.  W.  Rep.  472. 
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could  not  have  stopped  my  train  on  that  grade  within  a  quarter  of  a  mile  if  I 
was  running  at  the  schedule  rate  of  speed;  that  is,  a  train  such  as  I  was  then 
running.  When  I  saw  the  mules,  they  were  on  the  culvert  *  *  *  It 
was  dangerous  to  strike  the  mules,  for  it  might  have  thrown  the  train  from 
the  track,  I  would  have  avoided  the  risk  on  my  own  account,  if  I  could  have 
done  so.  Everything  was  done  to  avoid  killing  the  mules  which  could  have 
been  done.*'  The  circuit  Judge  in  his  charge  to  the  jury,  which  seems  to  be 
set  out  in  full  in  the  case,  and,  injustice  to  all  parties  concerned,  should  be  in- 
corporated in  the  report  of  this  case,  after  stating,  in  general  terms,  the  large 
privileges  conferred  upon  corporations  of  this  character  by  the  legislature, 
said:  ''In  return  for  this,  they  are  expected  to  perform  all  the  duties  required 
by  their  charters,  and  they  are  expected  to  use  such  care  and  diligence  in  the 
performance  of  those  duties  that  neither  society  nor  individuals  can  be  in- 
jured, so  that  the  question,  and  perhaps  the  only  question,  in  this  case  which 
you  have  to  decide  is  this:  Was  this  an  unavoidable  accident?  Was  the  kiU- 
ing  of  those  mules  by  that  railroad  train  an  unavoidable  accident?  C!ould  any 
care  and  diligence  have  prevented  the  loss  which  Mr.  Molair  has  sustained  ? 
*  *  *  The  train  came  up  there  at  its  appointed  time.  The  mules  had 
been  securely  stabled,  and  for  some  reason  not  explained,  whether  it  was  the 
noise  of  the  train  or  something  else,  they  broke  out  of  the  stable,  and  took 
their  way  on  the  road.  They  then  ran  down  that  railroad  track.  The  en- 
gine and  train  ran  upon  them,  and  they  were  killed.  Now,  was  this  an  un- 
avoidable accident?  Gould  ordinary  care  and  diiigenoe,  or  extraordinary  care 
and  diiigenoe,  have  prevented  this  accident?  I  don't  think  the  stock  law  has 
anything  to  do  with  it.  It  is  true,  the  stock  law  is  in  force  in  this  county. 
That  law  was  intended  to  keep  cattle  and  stock  within  the  pastures.  These 
mules  were  not  turned  out.  They  were  in  a  stable,  as  you  are  informed,  se- 
curely fastened ;  but  for  some  reason,  not  explained,  they  got  out.  Well,  now, 
taking  down  that  railroad  on  a  down  grade,  with  a  heavy  freight  train  behind 
it,  could  the  engineer,  by  ordinary  care  and  diligence,  not  ordinary,  but  by 
care  and  diligence,  have  prevented  running  upon  these  mules?  When  they 
came  to  the  culvert,  they  were  overtaken,  it  would  seem,  by  the  train,  and 
were  mangled  and  killed.  W^as  that  culvert  in  good  order?  This  is  another 
question  which  you  will  have  to  ask  yourselves.  There  is  no  proof  about  it 
one  way  nor  [or]  the  other,  but  it  is  one  of  the  elements  which  you  will  have 
to  consider  in  coming  to  your  conclusion  as  to  care  and  diligence."  Then,  at 
the  conclusion  of  the  charge,  the  jury  were  told:  ''The  only  question  for  you 
to  decide  is,  could  the  killing  of  these  mules  have  been  prevented  by  care  and 
diligence?  Was  it  an  unavoidable  accident?"  Under  this  charge  the  jury 
found  a  verdict  for  the  plaintiff,  and  the  defendant  appealed  upon  the  several 
grounds  set  out  in  the  record. 

It  seems  to  us  that  there  was  error  on  the  part  of  the  circuit  judge  in  laying 
down  the  rule  as  to  the  degree  of  negligence  which  would  render  the  defend- 
ant liable  in  a  case  of  this  kind.  In  Simkins  v.  RaUroad  Co,,  20  S.  C.  258, 
the  chief  justice,  in  considering  this  subject,  after  saying  that  negligence  was 
the  absence  of  care,  and  adverting  to  the  different  degrees  of  care  which  may 
be  exercised  in  the  several  classes  of  cases  mentioned,  says:  "Now,  there  are 
but  few  cases  where  that  minute  and  scrupulous  attention  referred  to  above 
in  the  first  class  is  required  by  the  law,  and  consequently  but  few  cases  where 
slight  negligence  can  be  made  the  foundation  of  an  action  for  damages.  All 
that  the  law  requires,  as  a  general  rule,  is  that  sort  of  care  which  prudent 
men,  influenced  by  personal  interest,  ordinarily  bestow  on  their  business  and 
conduct;  and  it  is  the  absence  of  this  kind  of  care  which  in  most  cases  gives 
rise  to  actions  at  law."  This  we  think  is  a  correct  statement  of  the  rule  as  to 
the  degree  of  care  required  of  the  defendant  in  cases  like  that  now  under  con- 
sideration. The  defendant  is  not  held  to  the  highest  possible  degree  of  care, 
but  only  ordinary  care;  that  is,  such  as  prudent  persons  usually  exercise  in 
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tbe  management  df  (heir  private  affairs.  Hence  it  is  the  absence  of  that  de- 
gree of  care  which  constitutes  such  negligence  as  will  render  the  defendant 
liable.  This  being  the  rule,  our  next  inquiry  is  whether  the  circuit  judge  has 
gone  beyond  it  in  his  charge  to  the  jury.  It  seems  to  us  clear  that  he  has. 
When  he  said  to  the  jury  that  the  only  question  for  them  to  decide  was  whether 
the  killing  of  the  mules  was  an  unavoidable  accident,  such  language  neces- 
sarily implied  that,  if  the  disaster  could  have  been  avoided  by  any  possible  de- 
gree of  care  on  the  part  of  the  defendant,  then  the  company  was  liable;  and 
this  was  made  more  manifest  by  the  phraseology  which  he  adopted  in  again 
stating  the  question,  "Gould  any  care  and  diligence  have  prevented  the  loss 
which  Mr.  Molair  sustained?"  The  jury  could  not  well  understand  such  lan- 
guage to  mean  anything  else  but  this:  that  the  defendant  was  liable  unless 
the  accident  was  unavoidable;  that  is,  could  not  Imve  been  avoided  by  the  ut- 
most possible  degree  of  care,  or  unless  the  plaintiff's  loss  could  not  have  been 
prevented  by  the  exercise  of  any  amount  of  care  and  diligence. 

It  is  contended,  however,  that  this  instruction  to  the  jury  was  qualified  and 
explained  when,  in  a  subsequent  part  of  the  charge,  the  judge  used  this  lan- 
guage: **Now,  was  this  an  unavoidable  accident?  Gould  ordinary  care  and 
diligence,  or  extraordinary  care  and  diligence,  have  prevented  this  accident?" 
And,  again,  when  he  said  to  the  jury:  "Gould  the  engineer,  by  ordinary  care 
and  diligence,  not  ordinary,  but  by  care  and  diligence,  have  prevented  run- 
ning upon  these  mules?"  it  seems  to  us  that  this  language  must  be  regarded 
as  either  contradictory  in  its  character,  and  as  therefore  tending  to  confuse 
and  mislead  the  jury,  or  as  rather  strengthening,  than  qualifying,  the  previous 
part  of  the  charge  already  commented  on.  If  it  is  to  be  regarded  as  an  in- 
struction to  the  jury  that  the  defendant  was  not  bound  to  exercise  anything 
more  than  ordinary  care  and  diligence,  then  it  is  not  only  inconsistent  with 
the  first  part  of  the  charge,  where  the  jury  were  told  that  the  only  question 
for  them  was  whether  the  accident  was  unavoidable,  or  whether  it  could  have 
been  prevented  by  the  exercise  of  any  amount  of  care,  but  it  is  also  inconsist- 
ent with  what  immediately  follows:  "Gould  the  engineer,  by  ordinary  care 
and  diligence,  not  ordinary,  but  by  care  and  diligence,  have  prevented  run- 
ning npon  these  mules?"  Now,  as  we  would  not  be  willing  to  attribute  to 
the  circuit  judge  such  inconsistent  and  conflicting  instructions,  we  are  bound 
to  assume  that,  in  the  language  relied  upon,  he  did  not  intend  to  qualify  his 
previous  instruction  to  the  jury  that  the  test  of  defendant's  liability  was 
whether  the  accident  could  have  been  avoided  by  the  exercise  of  any  degree  of 
care,  whether  it  was  in  fact  absolutely  unavoidable,  but  that  his  real  meaning 
was  that  if  the  disaster  could  have  been  prevented  either  by  the  exercise  of 
ordinary  care  and  diligence,  or  by  extraordinary  care  and  diligence,  then  the 
defendant  would  be  liable;  and  when  he  said  the  question  was  whether  the 
engineer  could,  by  ordinary  care,  have  prevented  the  train  from  running  over 
the  mules,  and  immediately  added  the  words,  "not  ordinary,  but  by  care  and 
diligence,"  he  meant  to  say  such  care  and  diligence  as  he  had  previously  indi- 
cated was  necessary,  and  that  the  jury  must  not  limit  their  inquiry  to  the 
question  whether  the  accident  could  have  been  prevented  by  ordinary  care, 
but  must  go  on,  and  inquire  whether  it  could  have  been  prevented  by  such 
care  and  diligence  as  he  had  previously  indicated  was  necessary.  In  this  way 
alone  can  we  reconcile  the  different  portions  of  the  charge  which  are  appar- 
ently conflicting.  And  when  we  find  that,  in  the  conclusion  of  the  charge, 
the  judge  states  the  only  question  for  the  jury  in  the  same  language  as  he  used 
in  the  commencement  of  his  charge,  "Was  it  an  unavoidable  accident?"  we 
must  conclude  that  we  have  placed  the  proper  construction  upon  the  charge. 

Again,  we  think  the  circuit  judge  was  in  error  in  saying  to  the  jury  that 
the  stock  law  had  nothing  to  do  with  the  case.  While  it  is  quite  true  that 
that  law  does  not  operate  as  a  license  to  railroad  companies  to  kill  stock  or 
cattle  straying  upon  their  tracks  passing  through  uniuclosed  lands,  and  does 
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not  exempt  them  from  liability  for  negligently  killing  such  animals,  yet,  for 
the  very  good  reason  suggested  in  the  Case  of  Simkifu,  supra,  it  is  an  ele- 
ment to  be  taken  into  account  in  considering  the  question  of  negligence;  for, 
as  the  chief  justice  well  says  in  that  case:  ^'Kegligenoeia  a  relative  term,  and 
its  existence  in  a  given  case  depends  upon  the  requirements  of  the  occasion." 
Hence  be  says:  ''In  those  counties  in  the  state  where  the  stock  law  has  not 
become  the  law,  and  where  cattle  are  at  liberty  to  roam  at  large  upon  railroad 
tracks  and  elsewhere  at  will,  for  a  train  of  cars  to  dash  forward,  without  the 
precaution  which  should  be  observed  in  such  cases,  might  be  negligent; 
whereas,  the  same  train,  going  at  the  same  speed,  and  without  the  same  pi-e- 
caution,  in  the  counties  where  tlie  stock  law  has  been  adopted,  and  where  the 
railroad  employes  had  no  thought  that  cattle  would  be  found  on  the  track, 
would  not  be  a  negligent  act. "  This  is  for  the  very  obvious  reason  that,  while 
prudent  persons  do  not  ordinarily  take  precautions  against  improbable  or  ex- 
traordinary contingencies,  they  do  usually  undertake  to  provide  against  prob- 
able  or  ordinary  risks.  Hence,  when  a  railroad  train  is  being  run  through 
uninclosed  lands,  where  the  stock  law  prevails,  inasmuch  as  the  officers  in 
charge  of  the  train  have  no  reason  to  suppose  thatcattleor  stock  will  be  found 
upon  the  track,  they  are  not  expected  or  required  to  take  the  same  precautions, 
or  to  exercise  the  same  degree  of  care,  to  avoid  running  over  animals  on  the 
track  as  they  would  be  when  running  through  a  county  where  the  stock  law 
does  not  prevail,  and  where  they  would  have  reason  to  expect  to  find  cattle  on 
the  track,  Of  course,  under  the  rule  as  laid  down  by  the  circuit  judge  as  to 
the  degree  of  care  exacted  of  a  railroad  company  in  a  .case  like  the  present,  the 
stock  law  would  not  apply;  for,  if  extraordinary  care  is  required,  and  the 
highest  possible  diligence  is  to  be  exacted,  so  that  the  company  should  beheld 
liable  unless  the  disaster  was  shown  to  be  the  result  of  an  unavoidable  acci- 
dent, then  the  stock  law  would  have  no  application  to  the  case;  and  this  fur- 
nishes an  additional  reason  for  supposing  that  the  circuit  judge  did  lay  down 
the  rule,  as  to  the  degree  of  care  required,  in  the  manner  which  we  have  here- 
inbefore indicated. 

So,  too,  we  think  it  was  error  to  instruct  the  jury  that  there  was  another 
question  for  them  to  consider,  ^  Was  that  culvert  in  good  order?"  when  they 
were  at  the  same  time  told,  *'  There  is  no  proof  about  it  one  way  or  the  other, " 
and  when,  so  far  as  we  can  discover,  there  was  not  a  particle  of  testimony  as 
to  the  condition  of  the  culvert  prior  to  the  accident.  We  do  not  see  how  the 
jury  could  properly  consider  a  question  as  to  which  there  was  no  testimony 
whatever. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  re- 
versed, and  that  the  case  be  remanded  to  that  court  for  a  new  trial. 

Simpson,  G.  J.,  and  Mc€k)WAN,  J.,  concur* 
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Daniel  v,  Hester  et  ah 

(Suwreme  Court  of  Smith  Carolina.    July  18, 1888.) 

VE2n>OR  AND  Vendee— Bona  Fide  Puechaser— Possession  under  Unrecorded  Deed. 
The  title  of  a  grantee  in  open  and  notorious  possession  under  an  unrecorded  deed 
is  superior  to  that  of  a  subsequent  grantee  obtaining  his  deed  during  such  posses- 
sion; the  notice  arising  therefrom  being  equivalent  to  such  record.^ 

Appeal  from  common  pleas  circuit  couit  of  Colleton  county;  T.  B.  Fraser, 
Judge. 

Action  by  Richard  C.  Daniel  against  J.  G.  Hester  and  others  to  foreclose  a 
mortgage.     Judgment  for  defendants,  and  plaintiff  appealed. 

John  2>.  Edwards  «fe  So7i  and  C.  C.  Trac}/,  for  appellant  Howell  d-  Mur- 
phy, for  respondents. 

McIVER,  J.  The  plaintiff  brought  this  action  to  foreclose  a  mortgage  of  a 
piece  of  land,  executed  by  the  two  Hesters,  and  in  his  complaint  alleged  that 
the  other  defendants  were  in  possession  of  the  mortgaged  premises,  claiming 
some  interest  therein  accruing  since  the  execution  of  the  mortgage.  The 
Hesters  made  default,  but  the  other  defendants  answered,  setting  up  title  in 
themselves  superior  to  the  mortgage.  Judge  Withi3cspoon,  who  heard  tlie 
case  originally,  rendered  judgment  of  foreclosure  against  the  Hesters,  but 
suspended  the  execution  thereof  until  an  issue,  which  he  ordered,  could  be 
tried  as  to  the  title  set  up  by  the  answering  defendants.  This  issue  was  tried 
before  Judge  Eraser;  and,  the  verdict  being  in  favor  of  those  defendants,  the 
same  was  confirmed,  and  an  order  granted  by  Judge  Eraser  perpetually  en- 
joining the  sale  of  the  land  under  the  judgment  of  foreclosure  granted  by 
Judge  WiTHEKSPOON.  The  plaintiff  appeals  upon  the  several  grounds  set  out 
in  the  record,  which  need  not  be  repeated  here,  as  the  only  questions  raised 
thereby  will  hereinafter  be  fully  stated.  The  facts  out  of  which  those  ques- 
tions arise,  as  agreed  upon,  and  may  be  stated  substantially  as  follows:  The 
defendants,  who  were  the  actors  in  the  issue  of  title,  relied  upon  a  deed  from 
one  John  May  to  T.  E.  Raysoe  for  a  tract  of  land  embracing  the  premises 
covered  by  the  mortgage,  dated  6th  January,  1867.  but  not  recorded  until 
13th  of  January,  1872,  and  upon  "proof  that  T.  E.  liaysoe  went  into  posses- 
sion under  said'  deed,  and  used  and  cultivated  the  lands  conveyed  therein  dur- 
ing the  year  1867,  and  that  the  lots  of  land  described  in  the  plaintiff's  mort- 
gage were  almost  in  the  center  of  the  fields  cultivated  by  the  said  Haysoe  in 
1867,  and  that  Raysoe  continued  in  possession  and  used  and  cultivated  [the 
same]  up  to  the  28th  June,  1878,"  when  he  made  some  of  the  intermediate 
conveyances  of  portions  of  the  land  hereinafter  referred  to.  The  defendants 
other  than  the  liaysoes  claim  portions  of  the  land  through  intermediate  con- 
veyances from  said  T.  E.  Raysoe,  and  the  Raysoe  defendants  claim  as  his 
heirs  at  law.  The  plaintiff  relied  upon  a  deed  from  the  said  John  May  to  the 
defendant  J.  G.  Hester,  dated  October  15,  1867,  and  recorded  November  28, 

1867,  as  well  as  upon  the  mortgage  from  the  Hesters  dated  September  22, 

1868,  and  recorded  September  30,  1868.  So  that  the  fundamental  inquiry  in 
the  case  is  as  to  the  priority  of  the  two  deeds  from  the  original  owner,  John 
May.  The  deed  to  T.  E.  Raysoe,  though  prior  in  date,  not  having  been  re- 
corded within  due  time,  and  not  until  after  the  execution  and  record  of  the 
deed  to  Hester,  cannot  take  precedence  of  the  latter,  unless  Hester,  or  the 
plaintiff,  who  claims  under  him,  had  notice,  either  actual  or  constructive,  of 
ihe  deed  to  Raysoe  at  the  time  they  acquired  their  interest.  It  being  a  con- 
ceded fact  that  T.  E.  Raysoe  was  in  possession  of  the  land  in  controversy  both 
at  the  time  of  the  execution  of  the  deed  from  May  to  Hester,  and  at  the  time 

^  Ab  to  how  far  posaession  of  real  property  is  notice  of  equities,  see  note  to  Phelan  v. 
Brady,  1  N.  Y.  Supp.  626. 
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of  the  execution  of  the  mortgage  from  Hester  to  the  plaintiff,  the  inquiry  is 
narrowed  down  to  the  question  whether  such  possession  is  notice.  This 
question  has  been  so  conclusively  determined  by  several  recent  cases  that  it 
is  now  no  longer  open  to  controversy.  8heom  v.  Robinson^  22  S.  C.  32;  Bie- 
mann  v.  White,  23  S.  C.  490;  Graham  v.  Nesmith,  24  S.  C.  285;  Sweatman 
y.  Edmunds,  5  S.  E.  Bep.  165. 

It  is  earnestly  contended,  however,  by  the  counsel  for  appellant  that  the 
benefit  of  notice  derived  from  possession  can  only  be  invoked  by  one  who 
claims  under  an  equitable  title;  and  where,  as  in  the  present  case,  the  claim 
is  under  a  legal  title,  the  doctrine  does  not  apply.  We  are  unable  to  discover 
any  foundation  for  such  a  distinction.  The  theory  upon  which  the  doctrine 
proceeds  is  that  it  would  be  a  fraud  for  one  to  buy  property  to  whicli  he  knows, 
or  ought  to  know,  another  has  a  prior  claim;  and  it  would  be  just  as  much  a 
fraud  to  permit  one  to  buy  property  to  which  he  knows,  or  ought  to  know, 
another  has  a  legal  title,  which  he  has  failed  to  record,  as  to  permit  him  to 
buy  property  to  which  he  knows,  or  ought  to  know,  anotlier  has  an  equitable 
claim,  which  he  has  omitted  to  perfect  by  obtaining  a  legal  title.  Indeed,  as 
was  said  in  the  separate  opinion  in  the  case  of  STieorfi  v.  Robinson,  supra,  the 
logical  result  of  the  doctrine  that  possession  was  notice  would  be  that  one 
in  possession  under  an  unrecorded  deed  would  prevail  over  another  holding  a 
duly-recorded  deed;  and  this  is  conceded  to  be  the  necessary  consequence  by 
the  distinguished  author  upon  whose  authority  the  decision  in  that  case 
mainly  rested.  See  2  Pom.  Eq.  Jur.  §  615.  It  is  a  mistake  to  suppose,  as 
seems  to  be  urged  by  counsel  for  appellant,  that  recording  is  one  of  the  essen- 
tial elements  necessary  to  constitute  a  deed,  and  that  without  it  the  deed  is 
valid  only  as  to  the  parties  themselves  and  their  heirs.  Whatever  doubts  may 
have  arisen  as  to  this  matter,  growing  out  of  the  phraseology  of  the  record- 
ing act  of  1785,  have  been  set  at  rest  ever  since  the  case  of  Tart  v.  Crawford, 
1  McGord,  265,  and  it  is  now  well  settled  that  notice  supplies  the  place  of  re- 
cording. Even  under  the  marriage  settlement  acts,  and  the  acts  in  regard  to 
the  renunciation  of  inheritance  by  a  married  woman,  where  the  language  used 
is  much  stronger  than  that  found  in  the  act  of  1785,  it  is  well  settled  that 
notice  supplies  the  place  of  recording.  See  the  cases  collected  in  Wingo  v. 
Parker,  19  S.  C.  16.  If,  then,  T.  E.  Eaysoe  was  in  possession  at  the  time  of 
May's  conveyance  to  Hester,  and  at  the  time  of  Hester's  mortgage  to  the 
plaintiff,  that  fact  operated  as  notice  to  both  Hester  and  plaintiff,  and  sup- 
plied the  place  of  recording,  and  hence  his  title,  being  prior  in  date,  was 
superior  to  theirs;  and  those  claiming  under  him,  even  though  they  may  have 
had  constructive  notice  of  the  deed  from  May  to  Hester,  and  of  the  mortgage 
from  Hester  to  plaintiff,  derived  from  the  recording  of  those  papers,  are  en- 
titled to  the  benefits  of  his  superior  title. 

Something  is  said  in  the  argument  of  the  counsel  for  appellant  as  to  the  in- 
sufficiency of  the  evidence  to  show  that  T.  E.  Raysoe*s  possession  was  of 
such  a  character  as  to  constitute  notice.  The  testimony  is  not  set  out  in  the 
case,  though  in  the  agreed  statement  of  facts,  which  is  there  set  out,  the  state- 
ment, above  copied,  as  to  the  proof  of  Kaysoe's  possession,  does  not  indicate 
that  it  was  not  open,  notorious,  and  continuous,  but  rather  the  contrary. 
Indeed,  as  neither  the  charge  of  the  circuit  judge  to  the  jury,  nor  the  grounds 
of  his  decision,  are  set  out  or  even  stated  in  the  case,  we  must  assume,  in  the 
absence  of  any  evidence  to  the  contrary,  that  the  jury  were  correctly  in- 
structed as  to  the  character  of  the  possession  necessary  to  constitute  notice, 
and  that  the  circuit  judge  based  his  decision  upon  correct  principles.  It  is 
true  that  in  the  exceptions  various  errors  are  imputed  to  the  circuit  judge, 
both  in  his  charge  and  his  rulings;  but,  as  we  have  again  and  again  found  it 
necessary  to  say,  we  are  not  at  liberty  to  accept  any  statement  of  a  fact  or 
ruling  of  the  circuit  judge  which  appears  only  in  the  exceptions,  but  must 
look  alone  to  the  case  for  such  statements.    The  reason  of  this  is  obvious i 
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for,  while  the  case  proposed  by  appellant  Ss  open  to  amendment,  his  excep- 
tions are  not,  and  hence  there  is  no  way  of  preventing  the  incorporation 
into  the  exceptions  of  erroneous  or  incorrect  statements,  while  they  may  be 
excluded  from  the  case.  Hence  while  we  have  no  reason  to  suppose  that 
any  erroneous  statements  were  incorporated  into  these  exceptions,  and  cer- 
tainly do  not  mean  to  intimate  even  that  any  such  statements  were  inten- 
tionally incorporated  therein,  yet  we  must  observe  the  rule  in  this  as  in 
all  other  cases.  We  have  therefore  not  deemed  it  necessary  to  consider  the 
exceptions  seriatim,  but  only  to  inquire  whether  there  is  any  error  in  the 
judgment  appealed  from  under  the  ^ts  as  set  foi-th  in  the  case;  and  we  are 
pleased  to  find  that,  judging  from  the  argument  of  appellant's  counsel,  we 
have  been  able  to  consider  the  points  which  he  seemed  to  regard  as  material. 
Tlie  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  C.  J.,  and  McGowan,  J.,  concur. 


Miller  v,  Kltjgh  et  aJ.    Bichey  v.  Same.    Bichey  et  aZ.  v.  Same« 
{Suprevne  Covrt  of  Smith  Carolina,    July  18, 1888.) 

1.  JcDOMBNT— Enforcement  of  Lien— In4Unotion  to  Restiuin. 

In  an  action  to  enjoin  the  sale  of  land  under  a  iudfi^nent,  the  complaint  alleged 
that  the  judgment  had  been  paid,  and  the  answer  denied  the  allegation.  Plaintiff 
claimed  that  defendant  agreed  to  purchase  the  land  which  was  then  subject  to  the 
lien  of  the  judgment  in  question,  make  an  advance  sufficient  to  pay  the  lud^ment, 
and  take  an  assignment  of  the  same  to  hold  as  security  until  he  obtained  complete 
title.  Defendant  claimed  that  the  advance  was  made  as  a  loan,  secured  by  assign- 
ment of  the  judgment,  and  that  such  loan  had  not  been  paid.  He^«  that  the  de- 
fense of  payment  did  not  rest  upon  the  right  to  specific  performance,  but  upon  the 
question  of  fact  as  to  whether  the  money  advanced  by  defendant  was  a  loan  or  cash 
payment  on  the  contract  of  sale,  and  therefore  the  court  erred  in  refusing  to  con- 
sider such  defense  on  that  ground.    Simpson,  C.  J.,  dissenting. 

8.  Same — ^Pleading — Demubreb. 

A  demurrer  to  the  complaint  in  such  action  is  properly  overruled,  as  the  allega- 
tion of  payment,  admitteol,  entitles  plaintiff  to  relief. 

8.  Same— AssiaNMBNT  to  Beoure  Advances— Ikoludbs  What. 

In  such  case,  defendant  cannot  include  within  the  lien  of  the  iudgment  other  ad- 
vances made  to  plaintiff,  as  to  which  there  was  no  agreement  tnat  the  assignment 
should  be  held  as  security. 

Appeal  from  common  pleas  circuit  court  of  Abbeville  county;  Pbesslet, 
Judge. 

These  actions  were  brought  by  John  M.  Miller  and  by  William  R.  Richey 
individually,  and  by  said  Ricliey  &  Miller,  as  partners,  against  J.  C.  Klugh  and 
Cornelius  McHugh,  to  enjoin  the  sale  of  certain  real  estate  described  in  the 
complaints,  under  a  judgment  of  foreclosure;  the  plaintiffs  alleging  that  said 
judgment  had  been  fully  paid,  and  that  the  defendant  McHugh  had  no  prop- 
erty therein.  These  allegations  the  defendant  McHugh  denied.  The  judg- 
ment of  foreclosure  was  originally  in  favor  of  A.  J.  Salinas  &  Son,  and  was 
afterwards  assigned  to  Cornelius  McHugh.  Judge  Cothuan  granted  tempo- 
rary restraining  orders  in  all  the  cases.  The  issues  having  been  joined,  the 
ctises  were  referred  to  W.  C.  Benet,  Esq.,  as  special  master,  who  reported  that 
the  complaints  did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
recommended  that  the  complaints  be  dismissed.  This  report  came  up  on  ex- 
ceptions before  Judge  Hudson  at  October,  1886,  term  of  court  for  Abbeville 
county.  Judge  Hudson  held  that  the  exceptions  were  well  taken,  overruled 
the  master's  report*  and  recommitted  the  cases.  Thereupon  the  special  mas- 
ter beard  the  cases  on  the  evidence,  and  reported  in  favor  of  the  defendants. 
The  plaintlfTs  again  excepted,  and  the  cases  came  on  to  be  tried  October,  1887, 
term,  before  Judge  Pressley,  who  held  that  plaintiffs'  allegation  of  payment 
involved  the  right  to  a  specific  performance  of  a  contract  of  purchase  of  the 
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lands  in  question  claimed  to  have  been  made  by  defendant  McIIugh,  which, 
under  the  pleadings,  he  could  not  consider.  The  court  refused  to  allow  an 
amendment,  dissolved  the  temporary  injunctions,  with  leave  to  defendant  to 
proceed  with  his  sale  under  the  judgment.  An  allowance  made  by  the  referee 
to  defendant  was  reduced  8100  by  tlie  court.  From  the  judgment,  both  par- 
ties appeal.  Plaintiffs  claimed  that  defendant  McHugh  had  contracted  to  buy 
certain  land  belonging  to  Miller,  enough  of  the  purchase  price  to  be  paid  at 
the  time  to  satisfy  the  Salinas  judgment,  and  the  balance  when  title  should  be 
executed,  such  payment  to  be  secured  by  an  assignment  of  the  judgment  to 
defendant  McHugh.  It  was  further  claimed  that  said  McHngh  had  refused 
to  carry  out  his  contract  of  purchase.  Defendant  claimed  that  the  advance  was 
made  a»  a  loan  secured  by  the  assignment,  and  that  the  sum  had  not  been  paid. 
Johnson  <&  Rickey  and  Ca^on  <&  Bonham,  for  plaintiffs.  Eugene  B.  Gary 
and  D,  H.  Magill,  for  defendants. 

McIvEH,  J.  It  seems  to  us  that  the  real  question  in  the  three  cases,  heard 
as  one,  was  whether  the  cash  advanced  by  the  defendant  McHugh  to  pay  the 
balance  due  on  the  judgment  in  favor  of  Salinas  &  Son  was  a  loan  by  him  to 
Miller,  or  whether  it  was  a  payment  on  account  of  the  land  trade.  If  it  was 
the  former,  then,  clearly,  the  allegation  of  payment  could  not  have  been  sus- 
tained, and  the  result  of  the  judgment  below  was  correct;  but  if,  on  the  other 
hand,  it  was  not  a  loan,  but  was,  as  appellants  contend,  the  cash  payment  on 
the  land  trade,  then  it  seems  to  us  that  the  judgment  below  cannot  be  sus- 
tained. This  question  the  circuit  judge  declined  to  consider,  and  therefore 
we  think  the  case  should  go  back  for  the  purpose  of  having  that  question  de- 
termined. It  is  very  true  that  the  special  master  did  consider  this  question, 
and  determined  it  adversely  to  the  appellants,  but  upon  exceptions  to  his  re- 
port the  circuit  judge  held  that,  under  the  pleadings,  he  could  not  consider  it, 
and  therefore  there  has  been  no  adjudication  of  what  we  regard  the  vital  issue 
in  the  case.  We  do  not  see  that  the  right  to  a  speciQc  performance  of  a  con- 
tract for  the  sale  of  land  Wiis  in  any  way  involved  in  the  defense  of  payment 
set  up  by  Miller.  According  to  his  allegation  the  money  advanced  by  McHugh 
to  pay  the  balance  of  the  judgment  was  advanced,  not  as  a  loan,  but  as  the 
cash  payment  on  the  land;  and,  if  so,  then  that  money,  when  paid  on  the  judg- 
ment, was  Miller *s  money,  and  not  McHugh's,  and  would  at  once  have  extin- 
guished the  judgment  but  for  the  fact  that  it  was,  by  agreement,  left  open, 
and  assigned  to  McHugh,  for  the  purpose  of  securing  the  performance  of  Mill- 
er's contract  to  convey  the  land,  which  he  was  not  then  able  to  do.  The  trans- 
action, viewed  in  the  light  of  appellant's  testimony,  was  practically  the  same 
as  if  the  cash  payment  had  been  made  directly  to  Miller;  and  McHugh,  in- 
stead of  taking  an  assignment  of  the  judgment  to  secure  the  performance  of 
the  contract  for  the  sale  of  the  land,  had  taken  Miller's  bond  to  make  titles  so 
soon  as  certain  incumbrances  were  removed,  and  the  balance  of  the  purcliase 
money  was  paid.  If  that  liad  been  the  nature  of  the  transaction,  surely  the 
tender  of  titles,  in  accordance  with  the  terms  of  the  contract,  would  have  been 
such  a  compliance  with  the  condition  of  the  bond  as  would  have  defeated  any 
action  upon  it  for  damages.  So  here,  if  the  defendant  Miller  has,  as  he  alleges, 
tendered  titles  for  the  land,  then  the  defendant  McHugh  has  no  longer  any 
right  to  enforce  a  judgment  assigned  to  him  for  the  purpose  of  securing  that 
result.  Suppose  Miller,  with  a  view  to  raise  money  to  pay  off  the  balance  due 
on  the  judgment,  had  sold  a  horse  to  McHugh  for  cash,  warranting  the  title 
to  and  soundness  of  the  animal,  and,  for  the  purpose  of  securing  McHu>^h 
against  any  loss  by  the  breach  cf  such  warranty,  the  judgment  had  been  as- 
signed to  him,  surely  McHugh  would  not  have  been  permitted  to  enforce  the 
judgment  without  showing  that  tliere  had  been  a  breach  of  the  warranty.  So 
Jiere,  if  the  nature  of  the  transaction  be  such  as  alleged  by  Miller,  it  does  not 
seem  to  us  that  McHugh  could  be  permitted  to  enforce  the  judgment  if  it.  was 
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filiown,  as  it  seems  to  have  been,  tliat  Miller  duly  tendrred  titles  for  the  land. 
It  seeras  to  us,  therefore,  that  it  was  a  uiistake  to  suppose  that  Miller's  de- 
fense of  payment  rested  upon  his  right  to  a  decree  for  the  specific  performance 
of  a  contract  for  the  sale  of  land,  but  that  it  rested  entirely  upon  the  question 
of  fact  whether  the  money  a  Ivanced  by  McHugh  was  advanced  as  a  loan  or 
as  a  cash  payment  on  the  land  contrrict,  and  that  it  was  error  on  the  part  of  the 
circuit  judge  to  decline  to  consider  this  fundamental  question.  As  to  the 
other  points  involved,  we  concur  in  the  com-lusion  reached  by  the  chief  justice 
in  his  separate  opinion. 

Tlie  judgmf-nt  of  this  court  is  that  the  judgment  of  the  circuit  court,  in  so 
far  as  it  conflicts  with  these  views,  be  reversed,  and  that  the  case  be  remanded 
for  a  new  trial,  so  that  tlie  issue  herein  suggested  may  be  determined,  and  such 
further  proceedings  liad  as  may  be  necessary  to  carry  out  the  views  herein 
announced. 

McGowAN,  J.,  concurs. 

Simpson,  C.  J ,t  {dissenting.)  A.  J.  Salinas  &  Son  held  a  mortgage  cover- 
ing  lands  belonging  to  the  appellants  in  the  actions  above.  A  judgment  of 
foreclosure  was  obtained  thereon,  when  it  was  assigned  to  the  defendant  Mc- 
Hugh, who  had  said  lands  advertised  for  sale  by  the  defendant  Klugh,  mas- 
ter lor  Abbeville  county.  The  actions  above  were  then  instituted  to  enjoin 
said  sale  on  the  alleged  grounds  tliat  the  judgment  of  foreclosure  had  been 
paid  in  full,  one-1  alf  by  William  11.  Richey,  and  the  other  half  by  John  M. 
Miller,  and  that  McHugh  had  no  interest  whatever  in  said  judgment,  be- 
cause it  had  been  fully  paid.  The  answer  of  defendant  McHugh  denied  the 
material  allegations  of  the  complaints.  Judge  Cotiikan  granteJ  a  temporary 
restraining  order,  and  the  cases  were  referred  to  a  special  master,  who  re- 
potted ttuit  the  complaints  should  be  dismissed,  because  they  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  Judge  Hudson  overruled  this 
report,  and  recomrarftted  the  cases,  when  the  special  master,  upon  testimony 
taken,  reported  in  favor  of  the  defendants,  with  the  amount  due  upon  the 
judgment,  and  also  ;$127.79,  an  outside  loan,  to  be  included.  Upon  excep- 
tions to  this  report.  Judge  Piiessley  confirmed  it,  except  as  to  SlOO  of  the 
$127.79  reported  by  the  master;  "and  he  ordered  and  adjudged  that  the  amount 
reported  by  the  master  be  reduced  by  the  sum  of  $100,  (which  he  disallowed.) 
and  that  the  injunctions  be  dissolved,  and  that  defendant  McHugh  have  leave 
to  proceed  under  said  judgment.''  The  allegation  in  the  complaints  of  pay- 
ment of  the  judgment,  upon  which  the  cases  turned,  was  attempted  to  be 
made  out  in  the  following  way:  The  plainliffs  claimed  that  defendant  Mc- 
Hngh  had  contracted  to  buy. a  certain  lot  of  land  belonging  to  Miller  at  the 
price  of  $1,000, — $350,  or  enough  to  pay  off  the  Salinas  judgment,  cash,  and 
the  balance  in  February  or  March  thereafter  when  titles  would  be  executed; 
and,  in  the  mean  time,  to  secure  first  payment,  the  foreclosure  judgment  was 
to  be  assigned  to  McHugh  until  titles  were  made,  which  contract  plaintilfs 
claimed  had  be^'n  carried  out  by  McHugh  advancing  the  $350,  and  obtaining 
an  assignment  of  the  judgment;  but  that  McHugh  had  subsequently  refused 
to  complete  the  land  trade,  although  titles  had  been  tendered  by  Miller.  Mc- 
Hugh, through  his  testimony,  denied  this  statement  throughout,  and  claimed 
that  he  advanced  the  $350  and  the  $127.79  to  be  paid  to  Salinas  &  Son,  to  se- 
cure which  he  was  to  get  an  assignment  of  their  judgment,  which  was  done; 
"that  it  was  not  in  part  payment  of  the  land  transaction,  and  had  nothing 
to  do  with  it."  Judge  Pressley  stated,  as  to  these  matters,  *'that  under  the 
pleadings  he  could  not  consider  whether  that  agreement  was  a  sufficient  com- 
pliance witl)  st<itute  of  frauds;  that  there  was  nothing  in  the  complaint  set- 
ting forth  that  contract,  and  claiming  specific  performance  thereof;"  that 
the  allegation  of  the  complaint  was  payment,  and  that  he  was  confined  to  that. 
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Plaint!  ffa'  attorney  asked  leave  to  amend  the  complaint  so  as  to  conform  to 
the  testimony,  when,  after  argument,  his  honor  decreed  as  above.  Plaintiffs 
appealed  upon  the  following  exceptions:  "(1)  Because  his  honor  erred  in 
holding  that  he  could  not  consider  the  testimony  of  the  sale  and  agreement 
for  sale  of  the  land;  (2)  because  he  erred  in  holding  that  it  would  in  fact 
be  a  trial  tor  specific  performance  under  a  bare  allegation  of  payment;  (3)  be- 
cause his  honor  erred  in  not  deciding  motion  of  plaintiffs  to  amend  complaint; 
(4)  because  he  erred  in  holding  that  an  amendment  to  the  complaint,  making 
it  correspond  to  the  facts  as  proved,  would  change  the  nature  of  the  cause 
of  action;  (5)  because  he  erred  in  not  holding,  the  judgment  of  foreclosure 
having  been  paid  and  assigned,  and  left  open  for  a  specific  purpose,  and  un- 
til the  happening  of  a  certain  event,  that  event  having  happened,  McHugh 
had  lost  all  interest  in  the  judgment;  (6)  because  he  erred  in  not  holding 
that  the  judgment  was  paid,  and  that  McHugh  had  no  interest  therein;  (7) 
because  he  erred  in  not  granting  the  relief  prayed  for  under  the  proof ;  (8) 
because  he  erred  in  holding  that  only  $127.79  ($100)  was  private  loan  by  de- 
fendant McHugh  to  Bichey.  The  defendant  appealed,  first,  that  his  honor 
erred  in  reducing  the  amount  reported  by  the  master  by  $100,  and  also  be- 
cause Judge  Hudson  erred  in  not  sustaining  the  demurrers  to  the  complaints 
that  they  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  question  made  in  the  complaints  was  payment,  and  want  of  title  in 
McHugh  because  of  said  payment.  The  injunction  was  asked  for  on  these 
grounds,  and  no  other.  The  issue  between  the  parties  was  made  up  upon  these 
grounds,  and  no  other.  The  plaintiffs'  cause  of  action  was  based  entirely 
upon  the  allegation  of  payment,  and  the  consequent  want  of  interest  in  the 
defendant,  as  the  foundation  for  the  injunction  demanded.  Under  these  cir- 
cumstances, it  is  not  surprising  that  his  honor.  Judge  Pressley,  hesitated 
to  consider,  under  the  original  pleadings,  the  testimony  offered  by  the  plain- 
tiffs on  the  subject  of  the  alleged  land  trade.  He,  no  doubt,  regarded  such 
testimony  as  irrelevant  to  the  issue  joined,  because,  even  admitting  all  that 
was  claimed  by  plaintiffs,  it  did  not  prove  payment,  anft  extinguishment  of 
the  judgment.  On  the  contrary,  by  said  claim,  the  judgment  was  to  be  kept 
open  and  assigned  to  McHugh  to  secure  the  amount  advanced  by  him,  at 
least  until  the  land  trade  was  fully  consummated.  It  seems  to  us  that  the 
plaintiffs'  cause  of  action  in  reference  to  that  matter  was  for  specific  perform- 
ance, as  the  circuit  judge  intimated.  But  it  is  said  that  the  circuit  judge 
erred  in  not  allowing  plaintiffs  to  amend  so  as  to  conform  the  pleadings  to 
the  proof.  The  Code  gives,  however,  to  the  court  the  right  to  allow  such 
amendments,  (section  196,  Old  Code,)  but  at  its  discretion.  We  do  not  think 
that  discretion  was  abused  here.  Moreover,  there  was  room  here  for  a  wide 
difference  of  opinion  as  to  the  facts  in  reference  to  the  land  trade.  There 
was  a  direct  conflict  of  testimony  on  that  subject  between  HcHugh  and  the 
plaintiffs.  The  special  master  liad  found  upon  that  testimony,  as  matters  of 
fact,  that  Richey  had  received  from  McHugh  $127.79,  and  also  $350,  for  the 
purpose  and  on  condition  that  said  sum  should  be  paid  to  Salinas  &  Son,  and 
that  the  judgment  should  be  assigned  to  McHugh  to  secure  the  payment  of 
said  money;  that  there  was  no  agreement  that  any  part  of  the  land  covered 
by  the  mortgage  should  be  released,  but  that  all  the  property  covered  thereby 
should  still  be  liable;  that  McHugh  was  the  lawful  owner  of  the  judgment; 
that  it  had  not  been  paid;  on  the  contrary,  that  there  was  due  thereon  to  said 
McHugh  the  sum  of  $477.79,  with  interest;  and  that  the  plaintiffs  had  noi 
at  any  time  paid  said  judgment.  The  circuit  judge,  in  effect,  confirmed  these 
findings,  which,  upon  the  evidence  reported,  we  cannot  say  was  error.  The 
Code  allows  amendments  by  the  court  when  the  amendment  does  not  sub- 
stantially change  the  cause  of  action.  We  think  the  amendment  proposed 
here  would  have  violated  this  implied  inhibition. 

There  was  no  error  in  the  exclusion  of  the  $100  by  which  the  judge  held 
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that  the  amount  reported  by  the  master  should  be  reduced.  As  his  honor 
said,  McHugh  himself  admitted  that  there  was  nothing  said  about  the  assign- 
ment of  the  judgment  when  Kichey  borrowed  that  sum.  Nor  was  there  er- 
ror in  the  order  of  Judge  Hudson  overruling  the  master  in  his  sustaining  the 
demurrer  to  the  complaints.  The  allegations  of  the  complaints,  of  payment, 
admitted  by  the  demurrer,  certainly  gave  them  a  cause  of  action,  and  enti- 
tled plaintiffs  to  relief,  if  true. 


Pregnall  et  al,  v.  Miller  et  dl, 
{Supreme  Court  of  South  Carolina.    May  20, 1887.) 
This  was  a  motion  to  restore  to  tlie  docket  a  case  dismissed  by  the  clerk  of 
this  court  under  rule  1. 
Isaac  Hayne,  for  the  motion.    J.  P.  K.  Bryant  contra. 

Per  Curiam.  1.  Upon  ihe  application  of  appellant's  attorney,  a  rule  was 
issued  by  this  court  on  May  17th,  requiring  respondent  to  show  cause  on  May 
20th  why  the  appeal  should  not  be  restored  to  the  docket.  The  rule,  with  the 
affidavits  of  appellant,  was  served  on  May  18th,  and  on  May  20th  the  return 
was  made  and  the  motion  argued. 

2.  Tlie  clerk  of  this  court  may  dismiss  an  appeal  if  the  return  has  not  been 
filed  within  40  days  after  the  record  is  completed,  even  though  the  motion  to 
dismiss  is  not  made  untiJ  after  the  return  has  been  filed  and  the  cause  docketed. 

3.  The  appeal  having  been  dismissed  by  the  clerk  under  rule  1,  the  court 
will  not  restore  it  unless  appellant's  failure  to  file  the  return  was  the  result 
of  unavoidable  causes,  inadvertence,  or  mistake. 

4.  Where  parties  agree  upon  a  case,  the  filing  of  the  return  from  the  court 
below  is  dispensed  with.    But  there  was  no  agreed  case  here.    Motion  refused. 


Gardner  v.  Mays* 
{Sujireme  Court  of  South.  Carolina.  May  88, 1887.) 
This  was  a  motion  to  dismiss  the  appeal  herein  noticed  to  be  heard  before 
the  clerk,  for  non-compliance  with  rules  1  and  7  of  the  supreme  court,  and,  by 
agreement  of  counsel,  heard  by  the  court.  After  hearing  affidavits  and  argu- 
ments pro  and  con,  the  court  dismissed  the  appeal;  the  appellant,  in  the  judg- 
ment of  the  court,  having  failed  to  comply  with  the  requirements  of  rules  1 
and  7. 

W,  T.  Gary  and  Henderson  Bros.,  for  the  motion.    P.  W,  Croft t  contra. 

Per  Curiam.  The  return  and  case,  or  brief  for  argument,  move  on  sepa- 
rate and  distinct  lines.  The  respondent  may  have  the  appeal  dismissed,  un- 
der rule  1,  because  the  return  has  not  been  filed,  though  the  case,  or  brief  for 
argument,  has  been  properly  made  up  and  served  upon  him,  and  he  may  have 
the  app«*al  dismissed  for  default  of  appellant  in  not  serving  three  printed 
copies  of  the  case,  or  brief,  on  respondent,  although  the  return  has  been  filed 
in  due  time.  The  agreed  statement,  intended  by  the  ''Act  to  facilitate  and 
save  expenses  in  appeals,"  approved  March  25, 1875,  (Code,  §  345,)  to  consti- 
tute the  appeal,  should  be  filed,  and  the  case,  or  brief  for  argument,  served, 
in  the  time  required;  otherwise  the  respondent  is  entitled  to  have  the  appeal 
dismissed.  In  other  words,  that  act  does  not  dispense  with  the  other  require- 
ments as  to  the  return  so  made  up,  and  the  case,  or  brief»  for  the  purpose  of 
the  argument.    Motion  granted. 
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State  v.  Moore. 
{Supreme  Cmvrt  of  South  Carolina,    May  9, 1887.) 
Murray,  Breazeale  &  Murray^  for  the  motion.     Mr,  Orr^  contra. 

Per  CiTRiAM.  Order  to  restore  to  tbe  docket  an  appeal  which  bad  been  dis- 
missed by  the  clerk,  refused. 

Little  v.  White  et  al, 
{Supreme  Court  of  South  Carolina.    July  18, 1888.) 

Deed— Requisites — Subscribing  Witnesses. 

The  two  subscribing  witnesses  to  a  deed  need  not  sign  in  tbe  presence  of  each 
other  and  of  the  grantor,  nor  must  the  grantor  sign  in  the  presence  of  both  wit- 
nesses ;  but  it  is  sufficient  if  the  grantor  signs,  seals,  and  delivers  the  instrument 
in  the  presence  of  one  subscribing  witness,  and  afterwards  acknowledges  the  sign- 
ing, sealing,  and  delivery  in  the  presence  of  another  witness,  who  then  subscribes 
his  name. 

Appeal  from  common  pleas  circuit  court  of  Chesterfield  county;  £1ershaw» 
Judge. 

Action  by  John  T.  Little  against  Anna  White  and  others  to  recover  posses- 
sion of  real  estate.    Judgment  for  defendants,  and  plaintiff  appeals. 

Prince  d*  JRankin,  for  appellant.     Hough  *&  Kennedy,  for  respondents. 

McIvER,  J.  This  was  an  action  to  recover  possession  of  real  estate,  and 
the  sole  question  mnAe  by  the  appeal  is  as  to  the  correctness  of  certain  instruc- 
tions given  to  the  jury  as  to  the  execution  of  a  certain  deed,  one  of  the  links 
in  the  plaintiff's  chain  of  title.  The  deed  in  question  was  from  Anna  White 
to  Simpson  J.  White,  under  whom  the  plaintiff  claimed,  and  it  purported  to 
have  been  executed  in  the  presence  of  two  subscribing  witnesses,  J*  C.  Mc- 
Gougan  and  Isaac  Smith.  One  of  these  witnesses,  McGougan,  was  examined 
at  the  trial,  but  the  other,  Smith,  was  dead,  and  "his  handwriting  as  a  sub- 
scribing witness  was  proved,  as  well  as  his  oath  for  probate  in  the  usual  form." 
The  controversy  was  as  to  whether  Smith  signed  the  deed  at  all,  or,  if  so, 
whether  he  signed  at  the  time  it  was  signed  by  the  grantor  and  the  other  sub- 
scribing witness.  The  testimony  tended  to  show  that  Smith  was  not  present 
at  the  time  it  was  so  signed,  and  that  he  signed  it  afterwards,  but  whether  in 
the  presence  of  the  grantor  or  not  was  one  of  the  questions  of  fact  strongly 
contested  at  the  trial;  and  as  to  that  question  we,  of  course,  in  a  case  of  this 
kind,  have  no  jurisdiction.  The  circuit  judge,  after  explaining  to  the  jury, 
in  general  terms,  the  requirements  of  the  law  in  regard  to  the  execution  of  a 
deed,  instructed  them  as  follows  in  relation  to  the  particular  deed  here  in  con- 
troversy: "If  this  paper  was  signed  by  Airs.  Anna  White  in  the  presence  of 
McGougan  only,  and  Smith  was  never  brought  with  McGoupran  into  the  pres- 
ence of  Mrs.  Anna  White  to  witness  her  signature,  either  by  seeing  her  sign, 
or  hearing  her  acknowledge. that  as  her  signature,  in  the  presence  of  both  of 
them  at  the  same  time,  it  is  no  deed."  And,  again:  "If  Smith  signed  at  the 
court-house,  never  having  been  brought  before  Mrs.  Anna  White,  and,  with 
the  other  witness,  McGougan,  had  her  to  acknowledge  it  in  the  presence  of 
both  of  them,  then  the  deed  was  never  executed  in  the  presence  of  two  wit- 
nesses. If  it  was  executed  in  the  presence  of  one  hundred  witnesses,  and  no 
two  of  them  were  brought  together  at  the  same  time  to  witness  the  acknowl- 
edgment of  the  deed,  it  would  not  be  executed  according  to  law."  And,  still, 
again,  the  jury  were  told:  "So,  in  regard  to  that  deed,  unless  these  two  wit- 
nesses were,  at  the  same  time,  brought  together  into  the  presence  of  Mrs. 
Anna  White,  and  together  witnessed  her  signature,  or  her  acknowledgment 
of  her  signature,  there  is  no  valid  execution  of  that  deed.  *  ♦  •  There 
must  be  the  joint  wilmssing  of  the  transaction  by  two  witnesses,  and  each 
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must  be  able  to  say  that  he,  with  the  other,  witnessed  t]ie  due  execution  of 
the  deed  by  the  maker."  The  jury  having  found  a  verdict  for  the  defendants, 
the  plaintifE  appeals  practically  upon  two  grounds,  the  third  being  too  general 
to  require  notice:  "(1)  Ilis  honor  erred  in  charging  the  jury  that  it  is  neces- 
sary for  the  validity  of  a  deed  that  the  two  subscribing  witnesses  should  sign 
it  in  the  presence  of  each  other  and  of  the  grantor.  (2)  His  honor  erred  in 
charging  that  it  is  necessary  for  the  validity  of  a  deed  that  the  grantor  should 
sign  it  in  the  presence  of  both  subscribing  witnesses." 

Inasmuch  as  the  counsel  for  respondents  insists  that  the  circuit  judgn  did 
not  charge  the  jury  in  the  manner  stated  in  the  grounds  of  appeal,  it  will  first 
be  necessary  to  consider  that  question;  and  for  this  purpose  we  have  deemed 
it  proper  to  set  out  verbatim  so  mucli  of  the  charge  as  relates  to  that  matter. 
There  can  be  no  doubt  that  the  jury  were  clearly  and  explicitly  instructed  that 
it  was  necessary  to  the  validity  of  the  deed  that  the  subscribing  witnesses 
should  be  together  when  they  saw  her  sign  or  heard  her  acknowledge  her  sig- 
nature; and  it  seems  to  us  that  the  grounds  of  appeal,  fairly  construed,  raise 
tlie  question  whether  there  was  error  in  such  instruction,  and  we  will  there- 
fore proceed  to  consider  that  question.  There  can  be  no  doubt  that  two  sub- 
scribing witnesses  are  necessary  to  the  validity  of  a  deed  designed  to  convey 
real  estate,  {Craig  v.  Pinson,  Cheves,  272;)  but  we  know  of  no  law  which  re- 
quires that  these  two  witnesses  should  be  together  when  they  witness  the 
signing  by,  or  acknowledgment  of  signature  by,  the  grantor.  On  the  con- 
trary, such  authorities  as  we  have  been  able  to  find  show  tliat  there  is  no  such 
requirement.  In  Parke  v.  Mears,  2  Bos.  &  P.  217,  a  bond  having  been  exe- 
cuted by  A.,  and  attested  by  one  witness,  was  carried  into  an  adjoining  room, 
and  shown  to  B.,  who  was  desired  to  attest  it  also,  which  he  accordingly  did 
in  the  presence  of  A.,  and  it  was  held  that  the  bond  was  duly  executed,  al- 
though the  other  attesting  witness  was  not  present  when  B.  signed  as  a  wit- 
ness, nor  was  B.  present  when  the  other  attesting  witness  witnessed  the  sig- 
nature. This  case  is  cited  with  approval  in  2  Starkie,  Ev.  375,  when  discuss- 
ing the  requisites  necessary  to  a  due  execution  of  a  deed.  So  in  2  Greenl.  Ev. 
§  295,  it  is  said:  "In  the  proof  of  signing  and  sealing  it  is  not  necessary  that 
the  witnesses  should  have  seen  this  actually  done.  It  is  sufficient  if  the  party 
show^ed  it  to  them  as  his  hand  and  seal,  and  requested  them  to  subscribe  the 
instrument  as  witnesses."  But  it  is  nowhere  said,  or  even  intimati^d,  that 
it  is  necessary  that  these  two  witnesses  must  be  together  when  they  are  called 
upon  to  witness  the  instrument.  Even  in  the  case  of  a  will,  usually  regarded 
as  a  more  solemn  and  formal  instrument  than  an  ordinary  deed,  although  three 
subscribing  witnesses  were  necessary,  it  was  never  held,  prior  to  the  recent 
amendment  of  the  statute,  that  the  attesting  witnesses  should  be  togt^her  when 
they  witnessed  the  execution  of  the  paper;  but,  on  the  contrary,  it  was  held 
*'that  the  witnesses  may  attest  and  subscribe  severally  and  at  different  times." 
Tucker  v.  Oocner,  12  Rich.  Law,  142,  143.  And  to  same  effect,  Verdier  v. 
Verdier^  8  Kich.  Law,  141.  It  would  seem  that,  if  the  subscribing  witnesses 
to  a  will  may  attest  and  subscribe  severally  and  at  different  times,  the  same 
rule  would  apply  in  the  case  of  a  deed,  especially  where  there  is  no  statute  or 
rule  of  law  to  the  contrary.  We  see  no  more  reason — in  fact  not  so  much — 
why  the  subscribing  witnesses  should  be  together  when  they  witness  the  sign- 
ing or  acknowledgment  of  a  deed  than  when  they  witness  the  execution  of  a 
will.  The  important  inquiry  when  the  execution  of  a  deed  is  brought  in  ques- 
tion is  whether  tiie  alleged  grantor  has  signed,  sealed,  and  delivered  the  in- 
strument, in  the  presence  of  at  least  two  persons  who  have  subscribed  their 
names  as  witnesses;  and  whether  those  two  persons  were  together  at  the  time 
is  wholly  unimportant  to  the  inquiry.  The  fact  to  be  proved  is  the  signing, 
etc.,  of  the  alleged  deed;  and  as  it  is  well  settled,  and  indeed  conceded,  that 
puch  fact  may  be  proved  by  the  acknowledgment  of  the  grantor,  as  well  as  by 
seeing  him  sign,  we  see  no  reason  why  a  deed  is  not  well  executed  when  it  is 
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signed,  etc.,  in  the  presence  of  one  witness,  who  subscribes  his  name  as  Buch» 
and  then  taken  to  another  room,  or  to  another  house,  and  there  acknowledged 
by  the  grantor  in  the  presence  of  another  witness,  who  likewise  subscribes 
his  name  as  a  witness.  It  is  true  that  it  is  the  better  practice  to  have  the 
deed  executed  in  the  presence  of  two  subscribing  witnesses  who  are  together 
at  the  time;  for,  when  the  execution  of  the  deed  is  called  in  question,  either 
one  of  the  witnesses  would  be  sufficient  to  prove  the  essential  fact  that  it  was 
executed  in  the  presence  of  two  subscribing  witnesses;  whereas*  if  the  sub- 
scribing witnesses  are  not  together  at  the  time,  neither  one  of  them  alone 
could  prove  the  essential  fact  that  it  was  executed  in  the  presence  of  two  sub- 
scribing witnesses,  and  it  would  be  necessary  to  examine  both  if  alive,  or 
prove  the  handwriting  of  the  one  who  might  be  dead,  in  addition  to  the  evi- 
dence of  the  one  who  might  be  alive.  But  where,  from  any  cause,  it  may  be 
impracticable  or  inconvenient  to  have  the  two  witnesses  present  at  the  same 
time,  we  know  of  no  law,  and  can  see  no  reason,  which  forbids  the  due  exe- 
cution of  a  deed  by  having  it  signed,  etc.,  in  the  presence  of  one  witness  who 
subscribes  his  name  as  such,  and  then  taking  It  to  another  witness,  before 
whom  it  is  acknowledged  by  the  grantor,  and  who  then  subscribes  his  name 
as  a  witness.  It  seems  to  us,  therefore,  that  the  circuit  judge  erred  when  he 
instructed  the  jury  that  the  paper  in  question  was  not  a  valid  deed  unless  the 
two  subscribing  witnesses  were  together  when  they  saw  Mrs.  White  sign  the 
paper,  or  heard  her  acknowledge  her  signature;  and,  on  the  contrary,  the  jury 
should  have  been  instructed  that  if  Mrs.  White  signed,  sealed,  and  delivered 
the  paper  in  the  presence  of  one  of  the  witnesses  who  subscribed  his  name  as 
such,  and  afterwards  acknowledged,  in  the  presence  of  the  other  witness,  the 
signing,  sealing,  and  delivery  of  the  same,  who  then  subscribed  his  name  as 
a  witness,  the  deed  was  duly  executed,  and  it  was  immaterial  for  them  to  in- 
quire whether  the  first  witness  was  present  at  the  time  the  acknowledgment 
was  made  to  the  last,  and  the  paper  subscribed  by  him  as  a  witness. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  re- 
versed, and  the  case  be  remanded  to  that  court  for  a  new  trial. 

SiHPsoN,  C.  J.,  and  McGowan,  J.,  concur. 


Wood  et  al.  v,  Timmerman  et  ux. 
(Supreme  Cowt  of  South  Carolina,    July  18, 1888.) 

HOMESTBAB— How  LosT— Fraoduj.ext  Coxvetance. 

Where  a  debtor  conyeys  land  to  his  wife,  and  the  deed  is  afterwards  set  aside  a» 
in  fraud  of  creditors,  the  debtor  is  still  entitled  to  a  homestead  therein  as  against 
creditors  whose  claims  accrued  since  the  constitution  of  1868.  McGowan,  J.,  dis- 
sents. 

Appeal  from  common  pleas  circuit  court  of  Edgefield  county;  Wither- 
SPOON,  Judge. 

Action  by  Wood,  Tabor  &  Morse  and  D.  A.  Tompkins  against  M.  B.  Tim- 
merman  and  wife,  to  set  aside  a  conveyance  made  by  said  Timmerman  to  his 
wife.  From  a  judgment  allowing  said  Timmerman  a  homestead  in  the  land 
plaintiffs  appeal. 

Gary  d-  Evans  and  A.  8,  Tompkins,  for  appellants. 

Simpson,  C.  J.  The  grounds  of  appeal  in  this  case  do  not  make  it  necessary 
to  state  all  of  the  questions,  and  facts  passed  upon  below,  but  only  so  much 
thereof  as  may  be  applicable  to  said  grounds.  M.  B.  Timmerman  conveyed 
a  certain  tract  of  land,  containing  242  acres,  to  his  wife,  Savannah.  He  seema 
to  have  been  indebted  to  several  parties  at  the  time,  many  of  whom  obtained 
judgment  against  him  after  the  execution  of  the  deed  to  his  wife;  but  one 
creditor,  the  Navassa  Guano  Company,  obtained  a  judgment  before,  and  this 
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WBS  the  onlj  claim  that  had  lien  on  the  land  of  Timmerman  at  the  date  of  his 
conveyance  to  the  said  Savannah.  Under  this  judgment  the  sheriff  levied 
upon  and  sold  the  said  tract,  the  plaintiffs  being  the  purchasers  at  the  price 
of  f  1,000.  The  phiintiffs  then  brought  the  action  below  for  the  recovery  of 
the  land,  and  also  to  set  aside  the  deed  to  the  said  Savannah  as  fraudulent  and 
void,  because  executed  to  hinder,  delay,  and  defeat  creditors.  Several  defenses 
were  setrup  unnecessary  to  be  mentioned  here,  and  the  defendant  K.B.  Tim- 
merman  claimed  a  homestead.  His  honor.  Judge  Witherspoon,  found  as 
matter  of  fact  that  the  conveyance  to  Savannah  was  void  because  intended  to 
defraud  creditors,  (from  which  finding  there  has  been  no  appeal.)  He  there- 
fore ordered  said  deed  to  be  delivered  up  and  canceled.  He,  however,  further 
ordered  and  decreed  that  the  defendant  M.  B.  Timmerman  was  entitled  to  a 
homestead,  and  that  he  should  be  allowed  20  days  from  notice  of  the  filing  of 
his  decree  to  apply  by  petition  to  the  master  for  Edgefield  county  to  have  a 
homestead  assigned  to  him  out  of  the  land  in  dispute,  etc.  Prom  this  decree 
the  plaintiffs  have  appealed  on  the  following  grounds :  "  (1 )  Because  the  court 
erred  in  allowing  M.  B.  Timmerman  a  homestead  in  the  tract  of  land  de- 
scribed in  the  complaint;  (2)  because  he  erred  in  finding  it  even  necessary  to 
set  aside  the  deed  made  by  M.  B.  Timmerman  to  his  wife,  2::^vannah,  in  order 
to  give  to  the  plaintiffs  the  possession  of  the  land;  (3)  because  M.  B.  Timmer- 
man is  estopped  from  claiming  or  obtaining  homestead." 

The  conveyance  of  M.  B.  Timmerman  to  his  wife  having  been  found  fraud- 
ulent as  to  his  creditors,  it  followed  necessarily  that  said  deed  should  be  va- 
cated and  set  aside,  at  least  in  so  far  as  it  affected  the  rights  of  said  creditors, 
in  accordance  with  the  prayer  of  the  complaint.  We  therefore  do  not  under- 
stand appellants'  second  exception,  above. 

The  complaint  is  not  set  out  in  the  case,  but  it  is  stated  in  the  decree  of  his 
honor  that  the  action  of  plaintiffs  was  to  recover  the  land,  and  to  have  a  con- 
veyance of  said  land  by  the  defendant  M.  B.  Timmerman  to  his  wife,  the  de- 
fendant Savannah  Timmerman,  set  aside,  on  the  ground  that  said  conveyance 
was  intended  to  hinder,  delay,  and  defraud  the  creditora  of  the  defendant  M. 
B.  Timmerman.  This  object  has  been  accomplished,  and  at  the  demand  of 
the  plaintiffs.  We  do  not,  therefore,  understand  the  exception  as  to  said  mat- 
ter. We  suppose,  however,  the  main  point  in  the  appeal  is  in  reference  to 
the  homestead,  and  that  the  object  of  appellants  is  to  deny  the  right  of  a  home- 
stead being  carved  out  of  the  land  in  dispute;  or,  in  other  words,  that  the  deed 
to  the  sheriff  conveyed  the  entire  tract  to  the  said  plaintiffs.  We  think  his 
honor  was  correct  in  holding  that  the  homestead  was  not  the  subject  of  levy 
and  sale,  and  therefore  could  nut  pass  under  the  sheriff *8  deed.  The  debts  of 
M.  B.  Timmerman  were  all  since  the  constitution  of  1868.  The  judgments 
thereon  had  no  lien  on  the  homestead.  Cantrell  v.  Fcnoler,  24  S.  C.  424. 
He  was  a  married  man.  He  was  entitled  to  a  homestead  as  against  said  debts, 
and  the  sheriff  had  no  right  to  levy  thereon.  Timmerman  had  the  right  to 
sell  it;  and  it  is  true  that,  having  sold  it  to  his  wife,  as  against  her  she  might 
have  a  paramount  claim,  but  as  to  his  creditors  they  have  no  interest:  nor 
have  they  any  legal  right,  for  the  reason  that  tliey  have  no  interest  to  object 
to  the  decree  of  tlie  judge  upon  this  subject.  The  wife  might  have  appealed 
in  so  far  as  the  decree  vacates  the  deed  to  the  extent  of  the  homestead ;  but 
she  makes  no  appeal,  and  she  acquiesces  in  the  setting  aside  of  the  entire  deed, 
which  presents  the  case  as  if  no  deed  had  ever  been  executed,  and  therefore 
entitles  M.  B.  Timmerman  to  claim  his  homestead  as  allowed  in  the  decree. 
It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

MgIyer,  J.,  concurs.     McGowan,  J.,  dissents. 
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McCoNNELL  V,  Kennedy. 
(Supreme  Cowrt  of  South  Carolina.    July  18, 1888.) 

1.  Arrest— On  Chabob  or  Forgery— Sitfficienct  of  Inform atiox. 

Under  Gen.  St.  S.  C.  §  830,  providing  that  all  criminal  prooeedinss  before  trial 
justices  shall  be  commenced  on  information  under  oath,  plainly  and  substantially 
setting  forth  the  offense  charged,  on  which  alone  shall  a  warrant  of  arrest  issue,  an 
information  charging  that  the  accused  did  "feloniously,  and  with  the  intention  of 
fraud,  make  false  entries  on  his  cash-book,  he  bein^  employed  [by  deponent]  as 
clerk,  to  the  great  injury  and  injustice  of  deponent, ''  sumciently  charges  accused 
with  forgery  to  authorize  his  arrest.^ 

2.  Same— Execution  of  Warrant  by  Minor— Liability  of  Pboseoutob. 

The  fact  that  a  warrant  for  the  arrest  of  one  charged  with  crime  was  executed  by 
a  minor  does  not  render  the  arrest  and  consequent  imprisonment  unlawful,  so  as  to 
make  the  prosecutor  liable  in  damages  therefor,  when  the  minor  was  specially  ap- 

Eointed  by  the  trial  justice  to  execute  such  particular  warrant,  and  the  prosecutor 
ad  no  agency  in  regard  to  such  appointment. 

3.  False  Imprisonment — Pleading — Complaint. 

Even  if  an  arrest  under  proper  legal  process  for  the  purpose  of  extorting  an  agree- 
ment constitutes  false  imprisonment,  yet  a  recovery  cannot  be  had  therefor  when 
the  only  allegation  in  the  complaint  as  to  any  agreement  is  "that  while  plaintiff 
was  so  unlawfully  imprisoned  he  was  compelled,  m  order  to  secure  his  release,  to 
execute  a  deed  covenanting  not  to  bring  any  action  on  account  of  said  false  im- 
prisonment, which  deed  was  executed  under  duress,  and  is  therefore  void, "  since 
such  a  complaint  does  not  set  forth  the  extorting  of  the  agreement  as  a  cause  of 
action. 

4.  Pleading— Amendment — ^Harmless  Erbor. 

A  plaintiff,  who  is  nonsuited  upon  the  trial  for  failure  to  prove  his  cause  of  ac- 
tion, cannot  assign  as  error  any  action  of  the  trial  court  in  allowing  defendant  to 
amend  his  answer,  since  such  action  could  not  have  prejudiced  him  under  the  cir- 
cumstances. 

Appeal  from  common  pleas  circuit  court  of  Williamsburg  county;  Hudson, 
Judge. 

Action  for  false  imprisonment,  brought  by  J.  Z.  McConnell  against  W.  H. 
Kennedy.  PlaintilT  was  nonsuited  at  the  trial,  and  he  appeals  on  the  follow- 
ing grounds;  (1)  Because  his  honor  erred  in  allowing  the  amendments  to 
tlie  answer.  (2)  Because  his  honor  erred  in  holding  that  the  atlidavit,  upon 
which  the  warrant  for  the  arrest  of  the  plaintiff  was  issued,  plainly  and  sub- 
stantially set  forth  the  offense  charged.  (3)  Be<'ause  his  honor  erred  in  hold- 
ing that  the  warrant  and  the  affidavit  were  sufficient.  (4)  Because  his  honor 
erred  in  holding  that  the  trial  justice  had  authority  and  jurisdiction  to  issue 
said  warrant  upon  said  affidavit.  (5)  Because  his  honor  erred  in  holding  that, 
even  if  said  affidavit  was  regularly  issued,  yet  the  defendant,  who  was  the 
prosecutor,  could  not  be  held  responsible  therefor  in  this  action.  (6)  Because 
he  erred  in  holding  that  an  arrest  under  regular  warrant,  for  the  purpose  of 
extorting  a  settlement  of  a  civil  action,  does  not  constitute  false  imprison- 
ment. (7)  Because  he  erred  in  holding  that,  even  if  an  arrest  under  regular 
process  for  the  purpose  of  extorting  the  settlement  of  a  civil  action  were  false 
imprisonment,  yet  the  plaintiff  could  not  recover  therefor  in  this  action,  be- 
cause the  complaint  did  not  set  forth  the  facts  constituting  that  cause  of  ac- 
tion. (8)  Because  he  erred  in  holding  that  the  plaintiff  had  produced  no  evi- 
dence showing  that  he  had  been  falsely  imprisoned  by  the  defendant.  (9) 
Because  he  erred  in  ordering  the  nonsuit. 

Uilland  <&  Hayiiea worthy  for  appellant.  John  A,  Kelly  and  Earle  cfe  Purdy^ 
for  appellee. 

MclvJER,  J.  The  plaintiff  In  his  complaint,  which  is  styled  a  "Complaint 
for  False  Imprisonment,"  alleges,  substantially,  (1)  that  the  defendant  ma- 
liciously, and  with  intent  to  injure  the  plaintiff,  caused  and  procured  the  ar- 

>  Respecting  the  form  and  sufficiency  of  an  indictment  or  information,  see  State  v. 
Hupp,  (W.  Va.)  6  S.  £.  Bop.  919,  and  note. 
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rest  and  imprisonment  of  the  plaintiff  "without  reasonable  cause,  and  with- 
out any  right  or  authority;"  (2)  that,  while  plahitiff  was  so  unlawfully  im- 
prisoned, he  was  compelled,  in  order  to  secure  his  release,  to  execute  a  dt-ed 
to  defendant,  covenanting  noc  to  bring  any  action  against  defendant  on  ac- 
count of  said  false  imprisonment,  which  said  denl  was  executed  under  duress, 
and  is  therefore  void.  The  defendant  answered,  (1)  denying  each  and  every 
allegation  not  thereinafter  sped (ically  admitted;  (2)  that  defendant,  being  a 
m5rchant,  had  plaintiff  in  bis  employment  as  cleric,  and,  on  account  of  his 
unfaithful  and  improper  discharge  of  his  duty  as  such,  discharged  him  from 
his  employment,  in  consequence  of  which  a  controversy  arose  bet  ween  them 
as  to  whether  he  was  liable  to  pay  plaintiff  for  the  entire  year  or  only  up  to 
the  time  of  his  discharge;  that  defendant  subsequently  discovered  "that  plain- 
tiff had,  in  addition  to  many  other  derelictions  of  duty,  made  false  and  iraud- 
ulent  entries  in  one  of  his  account  books,"  and  defendant,  believing,  as  he 
did.  that  the  making  of  such  false  entries  was  a  crime  punishable  by  law, 
"had  a  warrant  issued  as  alleged  in  the  complaint;  but  the  defendant  denies 
that  the  plaintiff  was  ever  arrested  under  said  warrant,  but,  as  the  defendant 
is  informed  and  believes,  the  said  warrant  was  put  in  the  hands  of  one  John 
Binj?ham,  a  minor  of  seventeen  or  eighteen  years  old,  for  service;  but  that  the 
said  Bingham  informed  the  plaintiff  of  the  existence  of  such  a  warrant,  and 
the  plaintiff  went  to  the  trial  justice's  office  unarrested,  and,  after  an  investi- 
gation, the  trial  justice  decided  to  bind  the  plaintiff  over  for  his  appearjiuce 
at  court,  but  the  plaintiff,  not  having  a  surety,  was  permitted  by  the  trial 
justice  to  return  home  and  procure  a  surety,  and  return  next  day.  On  the 
return  of  the  plaintiff  the  trial  justice  came  with  plaintiff  to  the  house  of  de- 
fendant, and  proposed  an  adjustment  of  their  differences.  After  a  full  ;ind 
free  discussion  between  them,  they  came  to  an  agreement,  without  the  slight- 
est threat  or  menace  from  the  defendant,  which  was  put  in  writing,  mutually 
releasing  each  other  from  all  claims,  and  the  defendant  discontinued  the  said 
prosecution,  with  the  consent  of  the  trial  justice. "  Defendant  also  denies  that 
he  was  actuated  by  malice,  and  alleges  that  he  had  probable  cause  for  proceed- 
ing against  plaintiff.  In  the  third  paragraph  of  the  answer  defendant  denies 
that  there  was  any  aiTest  or  imprisonment  of  the  plaintiff,  because  the  war- 
rant was  placed  in  the  hands  of  a  minor,  who  was  therefore  incompetent  to 
execute  it.  At  the  trial  the  defendant  moved  to  amend  the  answer  by  sub- 
stituting the  following,  substantially:  For  a  first  defense,  a  plea  of  misnomer. 
For  a  second  defense,  a  general  denial  of  all  the  allegations  of  the  complaint, 
except  such  as  shall  be  expressly  admitted.  For  a  third  defense,  that  he  did, 
"upon  information  duly  made  under  his  oath,  cause  and  procure  the  said  J. 
N.  Hammett,  trial  justice  of  said  county  and  state,  to  issue  his  warrant, 
whereby,  in  substance,  the  said  plaintiff  is  charged  with  having  made  sale  of 
the  defendant's  goods,  while  in  the  employment  of  the  defendant  as  his  clerk, 
and  feloniously  and  designedly  making  false  entries  of  said  sales  upon  the  de- 
fendant's cash  book,  with  intent  to  defraud  the  defendant."  That  said  war- 
rant was  valid  and  sufficient,  and  was  directed  to  any  lawful  constable,  re- 
quiring him  to  arrest  plaintiff,  and  bring  him  before  said  trial  justice,  to  be 
dealt  with  according  to  law.  For  a  fourth  defense,  that,  before  procuring  said 
warrant,  defendant  consulted  counsel,  and  was  advised  that  the  facts  stated 
in  the  affidavit,  upon  which  the  warrant  was  issued,  constituted  a  crime;  that 
the  warrant  was  procured  in  good  faith,  and  was  issued  upon  reasonable  and 
probable  cause;  that  he  admits  the  execution  of  the  deed  referred  to  in  tlie 
complaint,  but  denies  that  the  same  was  under  duress.  To  this  amendment 
plaintiff  objected,  but,  after  striking  out  the  first  defense,  the  proposed  amend- 
ment was  allowed.  The  plaintiff  then  introduced  testimony  tending  to  sus- 
tain the  allegations  of  his  complaint,  and  also  introduced  the  warrant,  to- 
gether with  the  affidavit  upon  which  it  was  based .  The  affidavit  of  defendant, 
omitting  the  formal  parts,  was  as  follows:   "That  one  J.  Z.  McGonnell  did. 
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on  the  15tb  day  of  November,  A«  D.  1885,  feloniously,  and  with  the  intention 
of  fraud,  malce  false  entries  on  his  cash  book,  (he  being  employed  by  W.  H. 
Kennedy  as  clerk,)  to  the  great  injury  and  injustice  of  deponent."  The  war- 
rant, with  like  omissions,  was  as  follows:  '^Whereas,  complaint  upon  oath 
has  been  made  unto  me,  by  AY.  H.  Kennedy,  that  *  *  *  one  J.  Z.  Mc- 
Coniiell  did  make  sales  of  goods,  and  feloniously,  designedly,  and  fraudulently 
enter  the  same  falsely,  thereby  falsifying  his  books,"  etc.  This  warrant  con- 
tained the  following  indorsements:  ''I  hereby  appoint  Johnnie  Bingham  a 
special  constable  to  execute  the  within  process," — signed  by  the  trial  justice. 
And  also  a  certificate  signed  by  said  Johnnie  Bingham,  as  follows:  **I  hereby 
certify  that  I  have  arrested  defendant,  and  brought  him  before  J.  N.  Ham- 
METT,  trial  justice."  At  the  close  of  the  testimony  on  the  part  of  the  plain- 
tiff the  defendant  moved  for  a  nonsuit,  which  was  granted,  upon  the  ground 
that,  the  action  being  for  false  imprisonment,  it  could  not  be  sustained  if  the 
arrest  and  imprisonment  were  made  under  legal  process;  and  the  circuit  judge, 
holding  that  it  was,  rendered  judgment  of  nonsuit.  From  this  judgment 
plaintiff  appeals  upon  the  several  grounds  set  out  in  the  record.  The  first 
ground  imputes  error  in  allowing  the  amendments  to  the  answer.  The  sec- 
ond, third,  and  fourth  grounds,  in  different  forms,  raise  what  we  understand 
to  be  the  fundamental  question  in  this  case,  viz.,  whether  the  affidavit  and 
warrant  issued  thereon  were  sulQcient  in  law  to  authorize  the  arrest  of  plain- 
tiff. The  fifth-  ground  is  as  follows:  ''Because  his  honor  erred  in  holding 
that,  even  if  said  affidavit  was  regularly  issued,  yet  the  defendant,  who  was 
tlie  prosecutor,  could  not  be  held  responsible  therefor  in  this  action."  The 
sixth:  "Because  he  erred  in  holding  that  an  arrest  under  regular  warrant, 
for  the  purpose  of  extorting  a  settlement  of  a  civil  action,  does  not  constitute 
false  imprisonment."  The  seventh:  ''Because  he  erred  in  holding  that  even 
if  an  arrest  under  regular  process,  for  the  purpose  of  extorting  the  settlement 
of  a  civil  action,  were  false  imprisonment,  yet  the  plaintiff  could  not  recover 
therefor  in  this  action,  because  the  complaint  did  not  set  forth  the  facts  con- 
stituting that  cause  of  action."  The  eighth:  "Because  he  erred  in  holding 
that  the  plaintiff  had  produced  no  evidence  showing  that  he  had  been  falsely 
imprisoned  by  the  defendant."  The  ninth  ground  is  too  general  to  require 
any  notice. 

Under  the  view  taken  by  the  circuit  judge,  after  the  plaintiff  closed  his  tes- 
timony, in  considering  the  motion  for  a  nonsuit,  and  under  the  view  which 
we  take  of  this  case,  we  do  not  see  that  the  question  raised  by  the  first  ground 
of  appeal  is  material,  if  the  action  is  to  be  regarded,  as  we  think  it  must  be, 
as  au  action  for  false  imprisonment,  and  the  plaintiff,  by  his  testimony,  has 
shown  that  the  arrest  and  imprisonment  of  which  he  complains  was  made 
under  legal  process,  regular  in  form,  and  lawfully  issued  and  executed,  then 
he  has  proved  himself  out  of  court  by  showing  that  there  was  no  false  im- 
prisonment, and  hence  that  he  had  no  such  cause  of  action  as  that  upon  which 
his  complaint  was  based.  It  seems  to  us  that  the  gist  of  the  action  for  false 
imprisonment  is  that  one  has  been  restrained  of  his  liberty  without  lawful 
autiiority;  and,  where  it  appears  that  the  restraint  or  imprisonment  com- 
plained of  is  under  lawful  process,  the  action  must  necessarily  fail.  It  is 
quite  true  that  one  arrested  and  restrained  of  his  liberty,  even  under  lawful 
process,  may  have  a  cause  of  action,  if  it  is  alleged  and  shown  that  the  pros- 
ecution was  malicious,  and  was  without  probable  cause,  and  has  terminated; 
but  that  is  a  different  cause  of  action,  and  depends  upon  different  allegations 
and  proofs,  and  the  action  for  malicious  prosecution  must  not  be  confounded 
with  an  action  for  false  imprisonment  While  it  is  true  that  the  Code  has 
abolished  all  distinctions  between  the  different  forms  of  action,  as  previously 
recognized,  yet  it  has  not  in  any  way  interfered  with  the  essential  and  inher- 
ent distinctions  between  the  different  causes  of  action.  Hence,  wheieone 
brings  an  action  for  false  imprisonment,  all  that  it  is  necessary  for  him  lo  al- 
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Irge  and  prove  is  that  he  has  been  unlawfully  restrained  of  his  liberty;  and  it 
is  wholly  immaterial  to  inquire  whether  the  charge  against  him,  for  which  he 
has  been  arrested,  is  well  or  ill  founded  in  fact.  J5ut  when  one  brings  an  ac- 
tion for  malicious  prosecution  the  vital  inquiry  is  not  simply  whether  the 
charge  is  well  founded  in  fact,  but  whether  it  was  made  without  probable 
cause,  and  it  is  wholly  immaterial  to  inquire  into  the  legality  of  the  process 
by  which  the  prosecution  was  commenced.  The  foundiition  of  the  cause  of 
action  in  the  one  case  is  the  right  which  even  a  guilty  man  has  to  be  protected 
against  any  unlawful  restraint  of  his  personal  liberty,  while  in  the  other  it  is 
founded  upon  the  right  of  an  innocent  man  to  be  compensated  in  damages  for 
any  injury  he  may  sustain  by  bringing  against  him  a  groundless  charge,  even 
though  such  charge  may  be  presented  and  prosecuted  in  accordance  with  tlie 
strictest  forms  of  law.  These  views  are  fully  supported  by  the  case  of  Mc- 
Hugh  V.  Fundtp  1  Bailey,  441,  where  the  subject  is  elaborately  discussed.  It 
is  true  that  the  zeal  and  industry  of  the  counsel  for  appellant  has  enabled  him 
to  find  a  case  in  this  state  which  may  appear  to  be  aoiuewhat  in  conflict  with 
the  foregoing  views.  That  is  the  case  of  Garvin  v.  Blocker,  2  Brev.  157.  In 
that  case  the  plaintiff  brought  an  action  for  false  imprisonment  against  the 
justice  of  the  peace  who  issued,  and  the  constable  who  executed,  the  warrant; 
not  against  the  person  upon  whose  information  the  warrant  was  originally 
issued.  It  seems  that  the  warrant  was  originally  obtained  in  the  spring  of 
1805,  but  no  action  was  taken  under  it  until  tiie  following  January,  when  the 
plaintiff  was  arrested  under  it  by  the  constable,  "who  tied  his  hands  together, 
and  carried  him  to  Blocker's,  (the  justice  of  the  peace,)  where  he  was  kept 
in  confinement  some  time,  and  then  released  upon  giving  security  to  appear 
at  court, "  etc.  The  opinion  of  the  court  was  delivered  by  Grimke,  J.,  as  fol- 
lows: "The  defendants,  at  the  trial,  attempted  to  justify  the  arrest  and  im- 
prisonment, but  failed.  The  warrant,  which  had  issued  nine  months  before 
the  arrest,  was  stale  and  insufficient.  It  does  not  appear  that  the  informant 
or  prosecutor  required  it  to  be  executed  after  such  a  lapse  of  time.  All  the 
circumstances,  taken  together,  show  that  the  justice  of  the  peace,  (Blocker,) 
who  appears  to  have  been  the  moving  cause  of  the  arrest  and  imprisonment, 
was  actuated  by  malice  in  directing  the  constable  to  proceed  on  the  stale  war- 
rant when  no  recent  application  had  been  made  to  push  or  renew  it;  and  the 
constable,  (Ma]one,)even  if  the  warrant  would  otherwise  have  been  sufficient 
for  his  justification,  can  claim  no  protection  from  it,  because  he  abused  his 
authority,  by  which  he  became  a  trespasser  ah  initio.  The  defendants  both 
appear  to  have  acted  with  malice,  and  without  any  justifiable  cause,  and  there 
is  no  good  reason  why  a  new  trial  should  be  granted."  It  will  be  observed 
from  this  opinion,  which  we  have  set  out  in  full,  that  there  seemed  to  have 
been  some  confusion  in  the  mind  of  the  learned  judge  who  delivered  it  as  to 
the  real  ground  upon  which  the  defendants  were  held  liable.  His  remark  that 
the  warrant  "was  stale  and  insufficient,"  and  his  further  remark  that  tlie 
constable,  "even  if  the  warrant  would  otherwise  have  been  sufficient  for  his 
justification,  can  claim  no  piotection  from  it  because  he  abused  his  authority, 
by  which  means  he  became  a  trespasser  ab  initio,**  would  seem  to  indicate 
that  the  ground  upon  which  the  decision  was  rested  was  that  the  process  un- 
der which  plaintiff  was  arrested  was  illegal,  and  hence  the  arrest  was  without 
lawful  authority;  and,  if  this  be  the  correct  construction  of  the  opinion,  tlien 
it  supports  rather  than  contradicts  the  view  presented  above.  Or  it  may  be 
that  his  idea  was  that,  notwithstanding  the  fact  that  the  warrant  may  have 
been  sufficient  to  justify  the  arrest,  yet  the  abuse  of  his  authority  by  the  con- 
stable made  him  a  trespasser  ab  initio,  for  there  are  cases  which  hold  that 
even  though  the  arrest  may  be  originally  lawful,  yet,  where  it  is  followed  by 
an  unnecessary  degree  of  force  and  violence,  such  force  and  violence  may  make 
the  party  liable  as  a  trespasser  a6  initio;  and  in  this  view  it  will  be  observed 
that  the  syllabus  incorrectly  represents  the  decision  in  the  case.    But  the  de- 
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cision  seems  also  to  be  rested,  in  part  at  least,  upon  the  fact  that  the  defend- 
ants were  actuated  by  malice;  and  this  ignores  one  of  the  main  distinctions 
between  the  action  for  false  imprisonment  and  malicious  prosecution.  What- 
ever may  be  the  correct  view  of  the  decision  in  that  case,  we  not  Hnd  that  it 
has  been  recognized  in  any  subsequent  case  upon  the  subject,  and  we  do  not 
think  it  sufficient  to  overthrow  the  view  hereinbefore  taicen,  as  to  the  true 
foundation  of  an  action  for  false  imprisonment. 

The  real  question  in  the  case,  then,  is  whether  the  arrest  of  the  plaintiff 
was  made  by  lawful  authority.  This  depends  upon  two  inquiries:  (1)  Whether 
the  affidavit  or  warrant,  either  of  them,  was  insufficient  in  law  to  authorize 
the  arrest.  (2)  If  not,  wliether  the  warrant  could  be  lawfully  executed  bj 
a  minor. 

This  was  a  proceeding  commenced  before  a  trial  justice,  and  in  the  General 
Statutes  (section  830)  it  is  provided  that  "all  proceedings  before  trial  justices, 
in  criminal  cases,  shall  be  commenced  on  information  under  oath,  plainly 
and  substantially  setting  forth  the  offense  charged,  upon  which,  and  only 
wliich,  shall  a  warrant  of  arrest  issue."  Tliere  is  no  doubt  that  this  proceed- 
ing was  commenced  by  information  under  oath,  and  the  only  question  is 
whether  such  oath  or  affidavit  "plainly  and  substantially"  sets  forth  the  of- 
fense charged.  It  is  quite  clear  that  even  at  common  law,  where  the  great- 
est strictness  was  observed  in  all  criminal  proceedings,  it  was  never  deemed  nec- 
essary that  the  warrant,  or  affidavit  upon  which  it  was  based,  should  set  forth 
the  olf  ense  charged  with  the  technical  precision  required  in  indictments.  1  Chit. 
Crim.  Law,  42,  and  note;  State  y.  Killet,  2  Bailey,  290;  State  v.  Everett, 
Dud.  (S.  C.)  295;  StaU  v.  Rome,  8  Rich.  Law,  20.  The  manifest  object  of 
the  provision  of  the  General  Statutes  above  quoted  was  to  require  that  the  of- 
fense with  >vhich  a  party  was  charged  should  be  so  set  forth,  "plainly  an  I 
substantially,"  as  would  enable  the  party  accused  to  understand  the  nature  of 
the  offense  with  which  he  was  charged,  so  that  he  might  be  prepared  to  meet 
the  charge  at  the  proper  time.  It  certainly  never  was  designed  to  require 
any  more  formality  or  technical  accuracy  in  stating  the  offense.  This,  as  we 
have  seen,  never  was  required,  and  it  would  be  unfortunate  for  the  interests 
of  public  justice  that  it  ever  should  be.  Now,  the  charge  made  against  the 
plaintiff,  as  set  forth  in  the  affidavit,  upon  which  the  warrant  of  arrest  issued, 
was  that  on  the  day  stated  he  did  "feloniously,  and  with  the  intention  of 
fraud,  make  false  entries  on  his  cash-book,  (he  being  employed  by  W.  H. 
Kennedy  as  clerk,)  to  the  great  injury  and  injustice  of  deponent,"  and  in  the 
warrant  the  charge  is  set  forth  substantially  in  the  same  way.  Now,  while 
it  is  true  that  the  specific  offense  with  which  plaintiff  was  charged  is  not  set 
forth  by  name,  yet  if  the  act  with  which  he  is  charged — feloniously  making 
false  entries  on  his  employer's  cash  book,  with  intent  to  defraud  him — con- 
stitutes the  crime  of  forgery,  it  seems  to  us  that  the  offense  is  set  forth  more 
in  accordance  with  the  statute  than  if  there  had  been  a  bald  charge  of  forgery 
eo  nomine.  The  party  charged  is  plainly  informed  that  the  allegation  is  that 
he  has  feloniously  done  a  ceitain  act,  and,  if  that  act  constitutes  an  offense 
against  the  law,  it  seems  to  us  that  the  charge  is  quite  sufficient.  The  ques- 
tion then  is  whether  the  act  which  the  plaintiff  was  charged  to  have  done  con- 
stitutes the  crime  of  forgery.  That  it  is  so  is  fully  shown  by  2  Whart.  Crim. 
Law,  1431,  and  the  other  authorities  cited  by  counsel  for  respondent,  as  well 
as  by  2  Bish.  Crim.  Law,  §  586. 

The  next  inquiry  is  whether  the  fact  that  the  warrant  was  executed  by  a 
minor,  17  or  18  years  of  age,  rendered  the  arrest  and  consequent  imprison- 
ment unlawful.  There  cim  be  no  doubt  that  a  minor,  not  being  an  elector, 
is  ineligible  to  the  office  of  constable,  under  the  provisions  of  article  14,  §  1, 
of  the  constitution,  as  well  as  because  he  would  be  incompetent  to  execute 
the  bond  required  of  such  an  officer  by  section  864  of  the  General  statutes ; 
but  whether  a  person  specially  appointed  by  a  trial  justice  to  execute  a  par- 
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ticular  warrant,  under  the  proviso  to  that  section,  as  in  the  present  case,  is 
rendered  incompetent  by  minority  to  do  so,  is  another  question.  Such  a  per- 
son is  not  an  officer  in  the  sense  of  the  constitutional  provision,  is  not  re- 
quired to  give  a  bond  or  to  do  any  other  act,  which  it  is  incompetent  for  a 
minor  to  do.  He  is  simply  a  private  individual,  appointed  pro  hoc  vice,  to 
perform  the  duty  of  a  constable;  and  we  see  no  more  reason  why  a  minor  of 
suitable  age  and  discretion  may  not  have  such  authority  delegated  to  him  by 
a  trial  justice  than  that  a  sheriff  could  not  call  upon  such  a  minor  to  act  as 
one  of  the  passe  comitatus;  and  surely  it  would  not  be  contended  that  the 
sheriff,  in  summoning  his  possCf  must  be  careful  to  see  that  each  person  so 
summoned  had  attained  his  majority.  In  addition  to  this,  there  is  no  evi- 
dence that  the  defendant  had  any  agency  whatever  in  intrusting  the  execu- 
tion of  the  warrant  to  the  minor  Bingham;  and  even  if,  as  a  matter  strictiS' 
simi  Juris,  the  minor  was  incompetent  to  execute  the  warrant,  that  fact  alone 
would  scarcely  be  sufficient  to  make  the  defendant  a  trespasser.  It  seems  to 
us,  therefore,  that  the  plaintiff,  not  only  having  failed  to  show  that  he  was 
illegally  arrested,  but,  on  the  contrary,  having  affirmatively  shown  that  his 
arrest  and  imprisonment  were  by  lawful  authority,  could  not  recover  in  this 
action,  and  bence  there  was  no  error  in  granting  the  nonsuit. 

As  to  the  fifth  ground  of  appeal,  it  would  seem  from  the  argument  that  it 
is  misprinted  in  the  record,  and  that  the  word  "regular"  there  used  should  be 
"irregularly.*'  If  so,  then  we  do  not  find  that  the  circuit  judge  made  any 
such  ruling;  but  if  there  is  no  misprint,  then  we  have  already  disposed  of  the 
point  made  by  that  ground. 

So,  too,  in  regard  to  the  sixth  ground,  we  do  not  find  that  the  circuit  judge 
made  such  a  ruling  as  is  there  attributed  to  him.  What  he  said  upon  that 
subject  is  as  follows:  ''It  is  not  charged  in  the  complaint  that  the  intent  and 
purpose  of  the  arrest  was  to  extort  money  or  to  extort  an  agreement.  It  is 
charged  that  it  was  done  maliciously,  and  with  intent  to  injure  the  character 
and  reputation  of  the  plaintiff,  and  that  an  arrest  Was  made  contrary  to  law, 
and  that  he  did  sign  an  agreement,  being  under  duress,  not  to  bring  action 
against  W.  H.  Kennedy  on  account  of  his  arrest.  There  is  no  allegation  in 
the  complaint  that  an  agreement  was  extorted;  that  is,  sufficient  to  justify 
me  in  not  sending  it  to  the  jury  for  false  imprisonment."  It  was  against  this 
portion  of  the  judge's  decision  which  the  seventh  exception  seems  to  be 
aimed,  and  that  exception,  it  seems  to  us,  necessarily  implies  that  the  circuit 
judge  did  not  make  the  ruling  imputed  to  him  in  the  sixth  exception. 

We  will  therefore  consider  whether  the  seventh  exception  can  be  sustained. 
We  agree  with  the  circuit  judge  that  there  were  no  allegations  in  the  com- 
plaint setting  forth,  as  a  cause  of  action,  the  fact  that  the  agreement  had  been 
extorted  from  the  plaintiff,  but,  on  the  contrary,  the  allegations  in  reference 
to  the  execution  of  the  agreement  seem  to  have  been  inserted  for  the  purpose 
of  anticipating  a  plea  in  bar  that  the  plaintiff  had  released  the  defendant  from 
aU  liability  to  him,  by  reason  of  the  alleged  unlawful  arrest.  But  to  avoid 
misapprehension,  although  it  is  not  to  be  regarded  as  a  point  decided  in  tiiis 
case,  we  desire  to  say  that  we  are  not  prepared  to  admit  that  a  party  whose 
arrest  has  been  caused  by  another,  under  proper  legal  process,  for  the  purpose 
of  extorting  a  deed  or  other  instrument  of  writing,  can  maintain  an  action  for 
false  imprisonment,  even  though  his  complaint  may  contain  a  specific  allega- 
tion that  such  was  the  purpose  of  the  arrest.  He  may,  and  doubtless  would, 
be  entitled  to  another  remedy  amply  sufficient  to  redress  such  an  injury;  but 
we  are  not  now  prepared  to  say  that  he  could  obtain  such  redress  by  an  action 
for  false  imprisonment.  In  such  an  action  it  does  not  seem  to  us  that  the 
motive  with  which  the  prosecution  is  instituted  constitutes  any  element  of 
the  cause  of  action.  If  a  prosecution  is  commenced  against  a  party,  and  he 
is  arrested  without  lawful  authority,  the  person  who  procures  such  arrest,  no 
matter  how  pure  or  laudable  may  have  been  the  motives  of  the  prosecutor.!: 
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instituting  the  prosecution,  may  be  liable  to  an  action  for  false  imprisonmentf 
because  he  caused  a  citizen  to  be  restrained  of  his  liberty  without  lawful  pro- 
cess, and  his  motive  has  nothing  to  do  with  the  case,  except,  perhaps,  as  an 
element  to  be  considered  in  measuring  the  damages.  So,  on  the  other  hand, 
if  a  prosecution  is  commenced,  according  to  the  strictest  forms  of  law  against 
a  party,  through  malice  and  without  probable  cause,  under  which  he  is  ar- 
rested and  imprisoned,  he  cannot  maintain  an  action  for  false  imprisonment, 
though  he  may  maintain  an  action  for  malicious  prosecution ;  but  the  causes 
of  action  in  the  two  cases  are  essentially  different  in  their  nature,  and  rest 
upon  wholly  different  allegations  and  proofs. 

The  eighth  ground  of  appeal  is  sufficiently  considered  in  what  we  have  al- 
ready said.  The  Judgment  of  this  court  is  that  the  judgment  of  the  circuit 
court  be  affirmed^ 

Simpson,  C.  J.,  and  MoGowan,  J.,  concur. 


Allen  v.  Pearoe. 
(Supreme  Court  of  Oeorgia.    March  25, 1888.) 

Sale— Validity— CoMMEBCiAL  Fertilizers. 

In  February,  1888,  to  render  lawful  a  sale  of  commeroial  fertilizers  put  up  in 
sacks,  two  things  were  requisite  as  to  each  sack  at  the  time  of  sale :  .EVat,  that  it 
should  bear  the  inspector's  tag  to  vouch  for  the  fact  of  legal  inspection:  and,  sec- 
ondj  that  it  should  nave  dlstinotly  branded,  stamped,  or  printed  upon  it  the  manu- 
facturer's guarantied  analysis. 

iSylldbus  by  the  CowrL) 

Error  from  superior  court,  Talbot  county;  Smith,  Judge. 
Willia  &  MatthewB  and  Henry  FersonSt  for  plaintiff  in  error.    Martin  <& 
WorrUl,  for  defendant  in  error. 

Bleckley,  0.  J.  The  note  sued  on  was  given  by  Allen  to  Fearce  in  Feb- 
ruary, 1888,  for  the  price  of  commercial  fertilizers  sold  to  the  former  by  the 
latter.  Allen  pleaded  that  the  fertilizers  were  put  up  in  sacks,  and  when 
sold  and  delivered  the  sacks  were  not  branded  with  the  inspector's  brand, 
showing  the  analysis  of  the  guano  contained  therein.  Neither  did  any  of 
said  sacks  have  any  tags  or  other  device  of  the  Inspector  showing  the  analysis 
of  said  guano;  also  that  the  sacks  had  not  on  them  or  any  of  them  the  marks 
or  brands  of  an  inspector  of  fertilizers.  The  court  charged  the  jury  that  there 
must  be  the  state  inspector's  analysis  branded  on  the  package  containing  the 
guano,  or  on  tags  attached  to  the  package,  or  must  be  on  the  package  in  some 
way.  The  evidence  was  conflicting  as  to  whether  the  sacks  were  branded 
and  tagged.  We  take  it  for  granted  that  both  the  pleading  and  the  charge 
of  the  court,  in  speaking  of  the  analysis,  meant,  not  the  inspector's  analysis, 
but  the  manufacturer's  guarantied  analysis.  This  is  the  only  analysis  which 
the  law  requires  to  appear  upon  the  sacks;  and  how  it  shall  appear  is  left  by 
the  statute  (Code,  §  155da)  to  be  regulated  by  the  commissioner  of  agriculture. 
The  method  prescribed  by  the  commissioner  on  September  15, 1882,  was  the  one 
to  be  observed  at  the  time  this  transaction  took  place.  The  requirement  thus 
made  was  that  fertilizers  in  bags  shall  be  distinctly  branded,  stamped,  or  printed 
upon  each  sack  with  the  manufacturer's  guarantied  analysis.  The  court 
was  therefore  mistaken  in  charging  the  jury  that  the  analysis  must  be  branded 
on  the  package,  or  on  tags  attached  to  the  package,  or  must  be  on  the  package 
in  some  way.  There  was  but  the  one  way;  and,  if  the  analysis  did  not  ap- 
pear in  that  way,  the  sale  was  unauthorized.  Moreover,  the  evidence  did  not 
relate  to  more  than  that  one  way;  and  for  this  reason  the  charge  should  not 
have  had  the  latitude  which  the  court  gave  to  it.  The  head-note  sets  forth 
the  two  requisites  essential,  at  the  time  of  this  sale,  to  prenare  commercial 
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fertilizers  for  being  vended  in  this  state;  and  the  lack  of  either  would  render 
the  sale  unauthorized  and  invalid.  See  Code,  ^§  1553a,  1575»  and  addenda 
to  Ckxle,  §  15536.  The  suggestion  in  Hamlin  v.  Rogers^  3  S.  E.  Bep.  259, 
(decided  at  October  term,  1^6,)  that  the  absence  of  tags  might  not  have  the 
effect  of  rendering  the  sale  illegal,  J3  not  to  be  taken  as  a  decision  to  tliat  ef- 
fect. We  think,  on  the  contrary,  that,  under  the  system  prevailing  in  the 
department  of  agriculture,  the  presence  of  such  tags  is  the  regular,  and  for 
the  seller  the  only,  authentic  evidence  that  the  fertilizers  have  undergone  the 
inspection  which  the  law  requires.  The  new  trial  should  have  been  granted. 
Judgment  reversed.   • 

Tbavelebs^  Ins.  Go.  v.  Jonbs. 
{Swjpreme  Cou/rt  of  Georgia.    March  28, 188S.) 

1.  iKBTJBAirOB— AOOIDBNT  FOLIOT— VOLUllTiLBT   BZPOBUBB. 

During  a  dark  and  rainy  night,  |or  a  person  with  two  packages  in  his  hands  or 
arms,  to  attempt,  by  choice,  to  pass  over  a  trestle  which  ne  knows  to  be  dangerous, 
other  ways  of  travel  beine  open  to  him,  is.  on  his  part,  **  voluntary  exposure  to  un- 
necessary danger,  hasara,  or  perilous  adventure, "  notwithstanding  this  was  his 
usual  way  of  travel,  his  usual  route  to  his  home,  and  he  had  been  going  that  way  for 
10  years,  and  many  others  went  the  same  way. 

2.  Justices  of  thb  Peaos— Ibbelbvant  Chaboe—Nbw  Trial. 

An  irrelevant  charge  by  a  justice  of  the  peace  is  not  obligatory  "upon  the  jury; 
and  when  the  plaintiff  in  error  has  caused  it  to  be  given  as  pronounced  obligatory, 
a  reversal  here  of  a  judgment  granting  a  new  trial  is  not  to  be  expected,  though 
the  verdict  is  apparently  correct.  Let  the  prevailing  party  take  the  consequences 
of  a  new  trial  which,  whatever  mav  be  the  substantial  merits  of  the  case,  is  justi- 
fied by  an  illegal  charge  prompted  by  his  own  oounseL 
iayUaime  by  the  Cov/rt) 

Error  from  superior  court,  Glyner  county;  Atkinson,  Judge. 
F.  H.  Harris,  for  plaintiff  in  error.    Smith  d  BoroTiardt,  for  defendant 
in  error. 

Blegklsy,  0.  J.  Jones  had  an  accident  policy,  commencing  to  operate 
in  June,  18B4,  and  continuing  of  force  for  one  year.  In  January,  1885,  he 
undertook  to  pass  from  some  point  in  the  city  of  Brunswick  to  his  house  in 
that  city;  and  in  walking  along  a  railroad  track  he  stepped  upon  a  trestle 
several  feet  in  length,  consisting  of  cross-ties  elevated  some  six  or  eight  feet 
above  the  bottom  of  a  ditch,  and  requiring  several  steps  (each  from  one  cross 
tie  to  another)  to  pass  over  it.  The  night  was  dark  and  rainy.  He  had  in 
his  arms  or  hands  two  packages,  and  while  endeavoring  to  pass,  he  made  a 
misstep,  and  fell  through  and  hurt  himself  seriously.  The  contract  contained 
a  stipulation  exempting  the  company  from  liability  for  injuries  occasioned  by 
''voluntary  exposure  to  unnecessary  danger,  hazard,  or  perilous  adventure.'' 
The  defense  was  that  this  injury  was  within  the  exemption;  and  the  evidence 
showed  that  Jones  knew  the  place  was  dangerous;  and  all  the  witnesses  re- 
garded it  as  dangerous.  There  were  other  ways  to  reach  his  home,  but  that 
was  the  usual  way  he  traveled,  and  many  others  traveled  that  way.  He  had 
been  going  that  way  for  10  years.  It  was  his  usual  route  home ;  but  he  knew 
it  was  dangerous,  as  he  testified  himself.  A  plan  of  the  city  in  the  immediate 
neighborhood,  and  including  the  scene  of  the  accident,  is  in  the  record,  from 
which  it  appears  that  there  were  other  ways  of  access  to  his  house  which 
were  open;  and  we  do  not  see  in  the  record  why  he  should  have  taken  this 
risk,  unless  at  his  own  expense.  The  suit  was  in  a  justice's  court,  and  the 
magistrate  gave  judgment  against  the  plaintiff,  and  he  appealed  to  a  jury. 
The  jury  found  against  him,  and  he  carried  the  case  to  the  superior  court-  by 
eertiarari.  That  court  sustained  the  certiorari,  and  ordered  a  new  trial;  the 
errors  alleged  being  that  a  certain  charge  requested  by  counsel  for  the  insur- 
ance company  was  given  by  the  justice  of  the  peace  to  the  jury,  ^d^^^  * 


84  BOUTHBASTERN  BEPOBTEB.  [Ga. 

the  verdict  was  contrary  to  law,  to  the  evidence,  to  the  weight  of  evidence, 
and  the  principles  of  justice. 

1.  The  judge,  in  raling  upon  the  case,  held  that  the  verdict  might  well  be 
(he  does  not  say  that  he  absolutely  judged  it  to  be)  contrary  to  the  evidence 
and  the  weight  of  evidence.  On  this  question  we  differ  with  him.  The  ver- 
dict was  amply  justified  by  the  evidence;  and  the  only  doubt  is  whether  it 
was  not  compelled.  For  my  own  part,  I  can  scarcely  see  how  the  jury  could 
have  rendered  any  other  verdict.  But  this  is  eminently  a  question  for  the 
jury,  and  if  the  instructions  of  the  court  had  been  correct,  we  should  have 
had  no  hesitation  in  overruling  his  honor  in  sustainingithis  certiorari. 

2.  But  there  is  a  very  faulty  charge,  procured  at  the  instance  of  counsel 
for  the  prevailing  party.  That  charge  is  so  flagrantly  illegal,  as  applied  to 
the  facts  of  this  case,  that  we  do  not  feel  authorized  to  reverse  the  judgment, 
since  the  error  was  caused  by  the  now  complaining  party,  through  its  counsel. 
There  was  no  occasion  for  it.  It  seems  to  have  been  as  unnecessary  a  hazai-d 
as  the  crossing  of  the  trestle.  It  was  a  kincl  of  trestle  in  the  case, — a  trestle 
that  one  had  to  go  out  of  his  way  to  walk  over.  This  being  so,  we  affirm  the 
judgment.  The  charge  to  which  we  allude,  and  which,  so  far  as  appears, 
embraced  all  the  instruction  given  to  the  jury,  was  as  follows:  "I  charge 
you  that  if  you  should  find  from  the  evidence  that  the  plaintiff,  Robert  Jones, 
received  injuries  while  voluntarily  exposing  himself  to  unnecessary  danger, 
hazard,  or  perilous  adventure,  then  the  verdict  must  be  for  the  defendant; 
that  when  a  contract  is  reduced  to  writing,  it  then  becomes  the  evidence  of 
what  that  contract  is;  and  that  the  presumption  is  that  when  a  man  signs 
a  contract  he  does  it  with  full  notice  of  its  terms  and  conditions,  and  that 
a  man  would  not  be  allowed  to  say  that  when  he  signed  it  he  did  not  know 
the  contents,  unless  he  further  showed  that  the  other  party  had  committed 
a  fraud  upon  him  by  false  representations  of  its  contents,  and  that  he  could 
not  read.  I  charge  this  to  be  the  law  of  this  case,  and  under  it  you  must 
find  your  verdict."  The  whole  of  this  charge  as  to  reducing  the  contract  to 
writing,  presumption,  full  notice,  fraud,  false  representations,  could  not 
read,  etc.,  is  irrelevant  to  anything  found  in  the  record.  But  the  hurtful 
instructions  were  that  "under  it  you  must  find  your  verdict."  The  most  of 
it  should  have  been  wholly  disregarded  in  finding  the  verdict.  Why  should 
such  an  iiTelevant  charge  be  pronounced  obligatory  upon  the  jury?  To  re- 
cite a  state  of  facts  not  in  dispute,  and  add,  **I  charge  this  to  be  the  law 
of  this  case,  and  under  it  you  must  find  your  verdict,"  is  not  a  fair  or  safe 
mode  of  submitting  the  real  controversy  to  a  jury.  The  other  side  was  not 
submitted  at  all.    Judgment  affirmed. 


Bbunswiok  &  TV.  B.  Co.  t>.  Clem. 
(Supreme  Cowrt  of  Oeorgia.    March  28, 1888.) 

1.  Pleading — Special  Pleas— Suffioienot  of  Evidence  to  Suppobt. 

The  special  plea  Betting  up  accord  and  satisfaction,  oovenant  not  to  sne,  and  es- 
toppel in  consequenoe  of  the  payment  of  an  agreed  sum  of  money,  was  not  sap- 
ported  by  a  preponderance  of  the  evidence. 

2.  Same— Special  Pleas— Defective  Alleoations. 

The  special  plea  stricken  by  the  court  on  demurrer  was  defective  in  not  alleging 
what  services  were  paid  for,  or  how  much  was  paid,  or  to  whom  the  pUdntUt  stated, 
or  with  whom  he  agreed,  that  ^he  did  not  intend  to  sue,  '*  and  in  not  disclosing  the 
nature  of  the  defease  aimed  at;  whether  accord  and  satisfaction,  covenant  not  to 
sue,  or  estoppel.  As  the  plea  stood,  the  matter  contained  in  it  was  no  bar  to  the 
action. 
8.  Witness— Competenot— Convict  of  Perjurt. 

Objection  to  the  competency  of  a  witness,  if  known,  must  be  taken  before  the 
witness  is  examined.  Code,  §  3860.  A  convict  of  the  crime  of  perjury  is  not  now 
disqualllied  from  being  a  witness.  The  disqualification  laid  down  in  section  4466  of 
the  Code  was  removed  by  the  evidence  act,  codified  in  section  8854.  ^ 
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i.  Accord  ak©  Satistactiow— Acceptance— Proof. 

Where  there  is  no  plea  that  a  promise  by  the  wrong-doer  was  made  and  accepted  in 
satisfaction  of  the  tort,  any  charge  of  the  court  as  to  rescission  for  non-performance 
of  the  promise  is  irrelevant;  the  tort  being  the  snbject-matter  of  the  action.  A 
mere  accord,  though  partly  performed  or  executed,  does  not  extinguish  the  original 
right;  the  part  execution  may  be  pleaded  as  satisfaction  pro  tanto.  A  promise  of 
future  performance  will  amount  to  satisfaction,  if  expressly  accepted  as  such,  but 
generaUy  not  otherwise.  For  such  a  promise  to  be  available  in  bar  it  must  be 
pleaded,  and  its  acceptance  averred. 

5.  Triai/— Verdict— SupFiciBNOT  op  Evidence. 
Evidence  sufficient  to  justify  Jbhe  verdict. 

{Syllabus  lyy  the  Court.) 

Error  from  superior  court,  Ware  county;  Atkinson,  Judge. 
Goodyear  &  Kay^  for  plaintiff  in  error.     Waters  c§  Amheim^  for  defend- 
ant in  error. 

Blecelet,  C.  J.  This  was  an  action  for  a  personal  injury.  Clem  was  in 
the  employment  of  the  railroad  company  as  a  train-hand;  and  in  March,  1886, 
bis  arm  was  crushed  in  the  act  of  coupling  cars,  or,  more  accurately,  in  the 
act  of  coupling  a  car  to  the  engine.  The  record  shows  that  in  all  probability 
the  casualty  was  produced  by  the  defective  spring  of  one  of  the  bumpers.  In 
consequence  of  that  defect  the  machinery  closed  so  as  to  clasp  the  arm  and 
crush  it.  Clem  brought  his  action  in  August,  1886,  and  upon  the  trial  a  ver- 
dict was  rendered  in  his  favor  for  Sl>467.  The  railroad  company  moved  for 
a  new  trial  on  various  grounds,  which  was  refused.  In  order  to  dispose  of 
these  grounds  properly,  it  is  necessaiy  to  consider  several  points  in  the  case 
besides  the  general  grounds  that  the  verdict  was  contrary  to  evidence,  con- 
trary to  law,  etc 

1.  The  trial  was  had  upon  two  pleas:  (1)  The  general  issue,  not  guilty; 
(2)  a  special  plea,  which  was  a  sort  of  composite  plea,  embracing  accord  and 
satisfaction,  covenant  not  to  sue,  and  estoppel.  All  these  special  elements 
rested  upon  the  alleged  payment  of  $100  as  a  consideration,  and  alleged  ac- 
ceptance thereof  by  Clem.  The  plea  set  up  that  in  consideration  of  $100  there 
was  an  accord  and  satisfaction,  a  covenant  not  to  sue,  and  that  Clem  was 
thereby  estopped.  The  ciiarge  of  the  court  recognized  this  defense,  if  proved, 
as  sufficient  to  bar  the  action;  and  there  was  no  complaint  that  the  court  did 
not  charge  upon  the  plea  in  a  way  to  make  it  a  defense  if  the  jury  had  found 
it  proved.  But  the  evidence  admits  of  at  least  two  theories  with  respect  to  it. 
The  weight  of  it,  as  we  think,  is,  that  the  plea  was  not  proved. 

2.  Besides  these  pleas,  there  was  a  nondescript  plea,  which  the  court,  upon 
demurrer,  struck;  and  the  striking  of  that  plea  is  one  of  the  grounds  set  up 
for  a  new  trial.  The  language  of  the  plea  is  as  follows:  "The  defendant  says 
that  the  plaintiff  in  said  cause  was,  subsequent  to  the  date  of  the  alleged  in- 
jury complained  of  in  his  declaration,  and  prior  to  the  filing  of  his  declaration, 
employed  by  the  defendant,  and  paid  for  his  services,  on  the  faith  of  the  state- 
ment and  agreement  made  by  the  plaintiff,  that  he  did  not  intend  to  sue  for 
damages  by  reason  of  said  alleged  injury;  and  of  this  he  puts  himself  upon  the 
country."  Whether  this  was  meant  to  be  urged  as  a  covenant  not  to  sue,  or 
as  a  satisfaction,  or  by  way  of  estoppel,  does  not  appear  upon  the  face  of  the 
plea.  It  has  somewhat  the  characteristics  of  a  plea  in  Juchter  v.  Boehtn,  63 
Ga.  76,  77.  It  sets  up  a  sort  of  dead  wall,  and  says,  **  You  cannot  go  through 
that;"  but  disdains  to  classify  the  bulwark,  or  point  out  wherein  the  legal 
strength  of  it  abides.  The  rule  of  pleading  is,  that  the  answer  must  plainly, 
fully,  and  distinctly  set  forth  the  defense.  Code,  §  3452.  We  think  this  failed 
to  do  so.  In  the  first  place,  it  does  not  specify  what  services  were  paid  for, 
or  how  much  was  paid.  In  the  next  place,  it  does  not  specify  to  whom  the 
statement  or  with  whom  the  agreement  was  made.  It  is  not  alleged  that  it 
was  stated  to  the  defendant,  or  agreed  with  the  defendant,  that  he,  the  plain- 
tiff* did  not  intend  to  sue.    And  besides,  if  it  was  meant  to  set  this  up  as  an 
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agreement  not  to  sue,  why  should  it  be  alleged  as  au  agreement  that  he  did 
not  intend  to  sue? — a  stipulation  about  his  intention,  rather  than  about  his 
act.  If  meant  as  satisfaction  or  as  estoppel,  why  were  not  these  defenses,  one 
or  both,  distinctly  specified?  For  these  defects,  if  there  be  no  others,  we 
think  that  the  court  was  justified  in  striking  this  plea.  It  is  said  that  it  is 
almost  in  the  very  terms  of  the  concurring  opinion  of  Judge  Jackson  in  OaU 
loway  y.  Railroad  Co,,  57  Ga.  513.  But  Judge  Jackson,  though  not  en- 
deavoring to  point  out  the  requisites  of  a  plea,  but  only  to  state  his  view  of 
what  would  constitute  the  substance  of  a  defense,  named  estoppel  expressly, 
which  the  plea  does  not.  Moreover,  he  was  merely  rendering  his  reason  for 
concurring  in  the  judgment.  Each  member  of  the  court  gave  reasons  for 
concurrence.  The  judgment  was  pronounced  by  Chief  Justice  Warner,  and 
each  of  the  associate  justices  concurred  specially.  So  that  case  is  authority 
for  notliing  but  the  affirmance  of  the  judgment  in  the  court  below.  The  rea- 
soning of  no  one  of  the  judges  is  authority  as  matter  of  law,  because  each 
judge  took  his  own  view  of  the  proper  grounds  upon  which  the  judgment 
ought  to  be  rested.  It  is  unnecessary,  however,  to  discuss  the  legal  sound- 
ness of  Judge  Jackson's  concurring  opinion,  because  this  plea  had  the  de- 
fects which  I  have  pointed  out,  if  no  others;  and  whether  that  opinion  be 
sound  or  not,  the  plea  was  well  stricken,  as  too  loose,  vague,  uncertain,  and 
indefinite,  and  as  presenting,  in  its  actual  shape,  no  bar  to  the  action. 

3.  Clem  was  examined  as  a  witness  in  his  own  behalf;  and  at  some  stage 
of  the  case,  after  his  evidence  had  all  come  in,  the  defendant  produced  a  rec- 
ord of  conviction,  and  evidence  of  Clem's  identity  as  the  convict,  the  offense 
being  perjury,  and  thereupon  moved  to  withdraw  from  the  jury  and  exclude 
all  of  Clem's  testimony,  upon  the  ground  that  he  was  an  incompetent  witness, 
having  been  convicted  of  perjury;  and  section  4466  of  the  Code,  which  de- 
clares that  a  convict  of  perjury  is  incompetent  to  give  evidence  in  a  court  of 
justice,  was  and  is  relied  upon.  The  court  refused  the  motion,  and,  we 
think,  properly,  for  tw6  reasons:  In  the  first  place,  that  provision  is  repealed 
by  the  evidence  act,  codified  in  section  3854;  and,  in  the  next  place,  the  ob- 
jection was  known  before  the  witness  was  examined,  and  the  Code,  g  8860, 
expressly  requires  that,  where  the  objection  to  competency  is  known,  it  shadl 
be  made  before  examination. 

4.  The  court  charged  the  jury  with  great  fullness  and  particularity,  and 
with  extraordinaiy  minuteness;  and  in  bis  charge  he  passed  beyond  the  de- 
fenses in  the  record,  as  we  think,  and  entered  into  a  course  of  instruction 
founded  upon  the  evidence,  without  any  reference  to  the  pleadings.  He  charged^ 
among  other  things,  this,  (and  this  part  of  the  charge  is  one  of  the  grounds 
of  the  motion  for  a  new  trial:)  ''It  is  insisted  upon  the  part  of  the  plaintiff 
that  the  defendant  did  not  comply  with  the  terms  of  this  contract,  and  for  the 
reasons  given.  If  the  defendant  wanted  the  plaintiff  to  sign  a  release,  which 
contained  nothing  else,  and  he  refused,  and  it  was  because  it  did  not  set  out 
the  contract  upon  the  part  of  the  defendant,  and  the  plaintiff  was  ready  to 
carry  it  out,  and  the  defendant  refused  to  carry  out  his  part  of  the  contract, 
refused  to  pay  the  consideration,  or  to  furnish  the  consideration  upon  which 
the  contract  for  accord  and  satisfaction  was  based,  the  plaintiff  would  have 
the  right  to  rescind  the  contract,  and  bring  his  action  for  the  recovery  of  dam- 
ages." The  complaint  is  that,  if  there  was  a  contract  of  accord  and  satisfac- 
tion partly  performed,  the  plaintiff  could  not  rescind  as  to  the  part  performed 
without  restoring  the  defendant  to  its  original  condition ;  and  this  is  certainly 
the  ordinary  rule  of  rescission,  where  it  is  not  a  matter  of  mutual  consent. 
Code,  g  2860.  But  the  rule  does  not  apply  to  accord  and  satisfaction,  because, 
in  order  for  there  to  be  accord  and  satisfaction,  the  accord  must  be  executed. 
That  is  what  makes  the  satisfaction.  As  long  as  the  accord  is  executory,  al- 
though it  is  partially  perfonned,  the  original  cause  of  action  is  not  extin- 
guished, and  an  action  may  be  brought  upon  it,  and  the  remedy  for  the  de- 
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fendant  is  to  plead  his  part  performance  as  satisfaction  pro  tanto.  He  gets 
credit  for  all  he  has  paid  upon  it,  but  the  right  of  action  is  not  extinguished 
by  an  accord  merely  without  complete  satisfaction,  where  the  parol  contract 
is  that  performance  is  to  constitute  the  satisfaction.  If  a  promise  is  to  con- 
stitute it  before  performance,  then  the  accord  is  executed  by  the  promise; 
but  here  there  is  no  plea  whatever  that  any  promise  was  accepted  in  satisfac- 
tion, or  made  in  satisfaction.  The  plea  was  that  the  payment  of  $100, — ^the 
actual  payment, — and  the  acceptance  of  it,  were  the  satisfaction.  If  there 
had  been  a  plea  to  the  effect  that  the  parties  made  an  accord,  and  that  the 
plaintiff  accepted  the  promise  of  the  defendant  as  a  satisfaction,  which  prom- 
ise was  so  and  so,  setting  out  the  same,  and  the  plea  had  been  supported  by 
proof,  so  as  to  come  within  the  terms  or  the  spirit  of  the  Code,  g§  2878-2880 
on  the  subject,  then  there  would  have  been  no  power  to  retreat;  but  the  ev- 
idence indicated  that  the  real  contract  ultimately  made  between  the  parties 
(there  are  traces  of  a  contract  previously  agreed  on,  but  the  negotiations  seem 
to  have  been  continued,  the  parties  feeling  their  way  along,  and  going  grad- 
ually, step  by  step,  to  get  at  an  ultimate  result) — the  ultimate  result — was, 
according  to  the  weight  of  the  evidence,  that  the  railroad  company  would  pay 
Clem's  expenses,  doctor's  bills,  drug  bills,  and  continue  him  on  wages  while 
he  was  disabled,  and  afterwards  continue  him  in  its  employment  on  wages  as 
long  as  be  complied  with  the  rules  of  the  company, — give  him  permanent  em- 
ployment. That  was  the  contract  which  the  evidence  appears  to  establish. 
The  right  to  have  wages  when  he  did  not  work,  the  right  to  have  his  medical 
and  drug  bills  paid,  and  the  right  to  continue  permanently  in  employment, 
would  form  a  good  consideration  for  relinquishing  his  right  of  action  for  the 
tort.  A  promise  of  these  benefits  would  suffice  for  the  performance,  if  ac- 
cepted as  such.  It  would  give  a  right  of  action  against  the  company  for  a 
breach  of  the  promise.  The  making  of  the  promise  would  be  the  performance 
of  the  accord,  and  would  therefore  amount  to  a  satisfaction  of  the  tort.  But 
there  is  no  such  thing  pleaded ;  and  if  the  doing  of  these  things,  and  not  merely 
the  promise  to  do  them,  was  to  be  the  satisfaction,  no  satisfaction  ever  took 
place,  according  to  the  real  contract;  and  consequently  there  was  no  error  in 
this  charge,  except  that  it  did  not  apply  to  the  plea.  The  charge  ought  not 
to  have  been  given,  for  that  reason.  But  the  proper  charge  applicable  to  the 
plea  was  given  apart  from  the  objectionable  matter;  and  as  this  objectionable 
matter  did  not  qualify  or  abrogate  the  part  of  the  charge  which  was  appro- 
priate and  correct,  we  think  there  was  no  cause  for  a  new  trial  in  the  error 
here  pointed  out. 

5.  The  general  grounds  of  the  motion  for  a  new  trial  we  have  carefully  con- 
sidered, and  we  think  the  jury  could  properly  find  this  verdict.  It  was  in- 
sisted that  Clem  was  himself  in  fault,  because  he  ought  to  have  used  a  stick 
in  coupling;  and  the  evidence  does  indicate  that  if  a  stick  had  been  used  there 
would  have  been  no  injury.  In  fact,  after  this  injury  occurred,  a  stick  was 
used  by  another  employe  to  make  the  identi^l  coupling,  and  it  was  success- 
fully made.  There  was  a  rule  of  the  company  that  required  every  train-hand 
to  use  a  stick  in  coupling;  but  Clem  testified  that  he  did  not  know  of  the  rule; 
that  he  had  never  heard  of  it;  and  two  other  train  hands,  the  only  two  ex- 
amined, testified  that  they  did  not  know  of  it;  and  although  there  was  some 
proof  tending  to  show  that  he  had  been  warned  of  the  rule,  yet  that  was  for 
the  jury;  and  there  was  abundant  evidence  to  find  that  he  neither  knew  of  the 
rule  nor  was  put  upon  diligence  to  inquire  about  it.  The  truth  is  that,  if  the 
company  had  such  a  rule  as  that,  they  ought  to  have  promulgated  it,  and  seen 
to  it  that  their  employes  knew  of  it.  Another  point  urged  to  show  fault  was 
that  Clem  ought  to  have  had  a  lantern,  the  attempt  to  couple  being  made  in 
the  night;  and  that  he  either  did  not  have  it,  or,  if  he  had  it,  he  did  not  prop- 
erly use  it,  or  he  might  have  discovered  the  defective  condition  of  the  coupling. 
Clem  testified  that  he  had  a  lantern,  and  that  he  did  use  it,  but  did  not  dis- 


Digitized  by  VjOOQIC 


88  SOUTHEASTERN  REPORTER.  [Ga. 

cover  the  condition  of  the  coupling.  And  it  is  clear  that  it  was  the  daty  of  a 
certain  officer  or  agent  of  the  road  to  inspect  cars,  and  find  out  their  condi- 
tion, and  that  it  was  improper  to  let  the  car,  in  this  condition,  come  into  use. 
And,  moreover,  it  was  shown  that,  unless  Clem  had  knelt  down  and  looked  at 
the  spring,  he  could  not  have  known  the  condition  of  the  coupling;  that  he 
could  not,  in  the  ordinary  mode  of  coupling  cars,  discover  that  the  spring  was 
defective  until  the  unfortunate  accident  occurred.  At  all  events,  there  was 
evidence  ample  to  justify  this  verdict.  The  judgment  refusing  a  new  trial  is 
affirmed. 


Burns  v.  State. 
(Supreme  Court  of  Georgia.    March  28, 1888.) 

1.  JUKT— ChATLENOES  for  CaUSK-— DILIGENCE  IN   DiSGOTERINO  INCOMPBTENCT. 

Charles  W.  Foster,  a  colored  person  under  21  years  of  age,  who  was  not  upon  the 
ofAcial  lury-Ust  of  the  county,  but  who  was  actually  serving  upon  the  regular  panel 
under  the  name  of  Charles  Foster,  should  have  been  challenged  for  cause  propter 
defectum  before  he  was  accepted  and  sworn.  The  discovery  afterwards  that  he 
was  not  another  Charles  Foster,  a  white  man,  who  was  a  competent  juror,  and 
whose  name  was  on  the  official  list,  but  who  was  not  sworn  of  the  panel,  wiU  not 
work  a  new  triaL    Due  diligence  would  have  led  to  the  discovery  in  due  time. 

2.  Trial— Instructions— Right  op  Policeman  to  Use  Force. 

The  charge  of  the  court  that  the  policeman  might  use  all  the  force  that  was  nec- 
essary to  effectuate  the  arrest  and  overcome  resistance  sufficiently  covered  the 
facts  in  evidence  tending  to  show  that  the  object  of  the  beating  was  to  prevent  es- 
cape, or  to  arrest  and  keep  under  arrest,  or  in  self-defense;  and  the  remark  of  the 
iuage  (in  responding  to  a  request  to  charge  further  on  the  first  of  these  topics)  that 
ne  did  not  consider  the  request  applicable  to  the  case  was  not  such  error  as  to  re- 
quire a  new  trial. 
8.  Office  and  Officer— Arrests— Assault  and  Battbrt. 

An  officer  of  the  law  cannot  justify  an  assault  and  battery  upon  his  prisoner  on 
the  ground  that  the  beating  was  provoked  by  the  use  of  opprobrious  words  or  abu- 
sive language.    Section  4694  of  the  Code  applies  between  private  persons,  not  be- 
tween public  officers  and  those  in  their  custody. 
4.  Sams— Treatment  of  Colored  Prisoner. 

Insolence  from  a  colored  prisoner  to  a  white  policeman  is  no  excuse  for  beating 
the  prisoner  with  a  club.    Policemen  shall  do  right,  not  less  towards  one  color  than 
another,  in  so  far  as  it  depends  upon  this  court  to  administer  the  rules  of  law  to 
their  conduct. 
{Syllabus  by  the  Court.) 

Error  from  superior  court,  Chatham  county;  Adams,  Judge. 
Chishol  <fe  Erwin,  for  plaintiff  in  error.    F.  G.  I>ubig7wn,  Sol.  Gen.,  for 
the  State. 

Bleckley,  C.  J.  Burns,  being  a  policeman  of  the  city  of  Savannah,  was 
Indicted  for  an  assault  and  battery  upon  Burney,  a  colored  man,  commit4;ed  in 
January,  1887.  He  was  tried  and  convicted.  His  counsel  made  a  motion  for 
a  new  trial,  on  several  grounds,  which  was  overruled.  One  of  the  grounds 
draws  after  it  several  others,  because  the  others  are  dependent  upon  it;  the 
subject-matter  of  the  whole  of  these  grounds  being  that  one  of  the  jutors, 
Charles  Foster  by  name,  a  colored  person,  was  upon  the  jury  improperly; 
that  he  was  incompetent  as  a  juror  because  he  was  an  infant,  and  because  he 
was  not  upon  the  list  of  jurors  selected  by  the  proper  authorities  as  compe- 
tent to  serve;  in  other  words,  that  he  was  open  to  challenge  propter  dtfectum 
on  two  grounds:  (1)  That  he  was  not  21  years  of  age;  and  (2)  that  he  was 
not  a  legal  juror  at  all,  and  was  not  qualified  to  be  a  juror,  not  having  been 
put  upon  the  jury-list  of  the  county.  Counsel,  conceding  in  the  argument 
here  that,  according  to  the  authorities,  these  causes  of  challenge  would  ordi- 
narily have  to  be  presented  before  the  jury  was  sworn,  (and  in  this  case  they 
were  not  brought  to  the  attention  of  the  coui-t  until  afterwards,)  seeks  to  ex- 
cuse himself  upon  the  ground  that  it  was  a  case  of  mistaken  identity,  resem- 
bling that  of  IStnpling  v.  8tat€,  3  S.  £.  Hep.  277,  (decided  at  the  October 
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term,  1886.)  The  juror's  name,  fully  expressed,  was  Charles  William  Pos- 
ter, and  not  merely  Charles  Foster.  There  was  a  Charles  Foster,  a  white 
man.  upon  the  jury-list,  who  was  competent,  and  counsel  or  client,  or  both, 
thought  that  the  Charles  Foster  on  the  jury  was  a  white  man,  and  not  a  col- 
ored man;  and,  if  the  Charles  Foster  upon  the  jury  had  been  the  one  they 
thought  he  was,  they  would  have  had  no  cause  of  complaint.  But  this  juror 
was  one  of  the  regular  panel,  we  may  assume,  since  it  does  not  appear  that 
he  was  a  talesman;  and  we  hold  that  counsel  and  parties  must  find  out  who 
are  on  the  regular  panel  if  the  jurors  are  there  by  their  proper  names.  This 
juror  was  Charles  Foster,  and  there  is  no  law  requiring  that  the  middle  ini- 
tial or  middle  name  shall  be  given.  This  man  was  there  by  his  own  name, — 
his  own  right  and  proper  name, — but  not  as  fully  expressed  as  is  often  done. 
It  was  not  like  the  case  of  Stripling  v.  State,  supra,  where  the  juror  was  con- 
cealed, as  it  were,  under  another  man's  name.  Here  there  was  no  conceal- 
ment of  the  juror  in  that  way.  He  appeared  openly  by  his  own  name.  Coun- 
sel and  client  ought  to  have  ascertained,  before  they  accepted  him,  whether 
he  was  a  competent  juror  or  not;  and  we  think  the  case  falls  within  the  gen- 
eral rule  that  causes  of  challenge  i>ropt6r  d^ectum  must  be  presented  at  an 
earlier  stage  of  the  case.  While  the  accused  and  his  counsel  did  not  know  all 
the  facts,  we  hold  that,  in  the  exercise  of  due  diligence,  they  might  and  ought 
to  have  known  them. 

2.  It  is  complained  that  the  court  refused  to  charge  on  beating  to  prevent 
escape,  to  arrest  and  keep  under  arrest,  and  in  self-defense;  and  that,  being 
requested  to  charge  specifically  on  these  topics,  the  court  made  the  remark  to, 
or  in  the  hearing  of,  the  jury,  as  to  the  first,  to-wit,  escape,  that  he  did  not 
consider  the  request  applicable  to  the  case.  In  view  of  the  explanation  made 
by  the  judge  in  his  ruling  upon  the  motion  for  a  new  trial,  as  to  what  he  did 
cliarge  in  his  general  charge,  (no  copy  of  which,  we  regret  to  say,  is  in  the 
record, — but  we  take  it  as  he  expounds  it,)  we  think  there  was  no  substantial 
error  in  these  grounds.  The  court  advised  the  jury  that,  if  Burney  was  dis- 
orderly, the  accused  had  the  right  to  arrest  him,  and  to  use  all  the  force  that 
was  necessary  to  make  the  arrest  effectual ;  and  that,  if  Burney  resisted,  the 
accused  was  justified  in  using  such  force  as  was  necessary  to  compel  submis- 
sion. There  was  no  very  great  danger  of  an  escape.  The  disturbance  was  in  a 
railroad  inclosure,  with  a  police  officer  at  the  gate,  guarding  the  gate,  and  the 
negro  could  not  very  well  get  through  there  without  a  pass,  according  to  the 
regulations,  especially  as  he  had  a  dray.  We  think  the  officer  was  tolerably 
secure  against  any  escape  without  knocking  the  negro  down  with  a  police- 
man's club.  The  negro  was  stricken  twice.  One  blow  felled  him  to  the 
ground;  the  other,  I  believe,  did  not.  But  there  were  two  wounds  upon  the 
head:  one  a  laceration  of  the  scalp,  drawing  blood,  and  the  other  a  contused 
wound.  There  was  not  much  self-defense  in  it,  and  very  little  escape,  and  no 
apparent  justification  for  the  use  of  these  violent  means  to  make  the  arrest. 
The  policeman  could  have  made  the  arrest,  and  effectuated  it,  apparently, 
without  resorting  to  such  extreme  violence;  and  the  charge  of  the  court  on 
this  subject  went  as  far,  on  the  whole,  as  the  evidence  did,  and  we  think 
there  was  no  impropriety  in  declining  to  give  the  requests,  and  very  little  in 
making  the  remark  complained  of.  Perhaps  it  would  have  been  better  not  to 
make  it;  but  it  is  not  cause,  we  think,  for  a  new  trial,  under  the  facts  of  the 
case. 

3.  Another  ground  is  that  the  court  was  requested  to  charge,  in  terms  of 
section  4694  of  the  Code,  that  the  use  of  opprobrious  words  or  abusive  lan- 
guage by  the  negro  to  the  policeman  might  amount  to  a  justification,  or  might 
not,  according  to  the  nature  and  extent  of  the  battery.  The  court  declined  to 
give  this  charge,  on  the  ground,  as  it  appears,  that  the  section  was  not  appli- 
cable aa  between  a  prisoner  and  a  policeman ;  and  we  think  that  is  a  correct 
construction.    We  think  that  an  officer  to  keep  the  peace  cannot  suffer  him- 
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self  to  be  overcome  by  opprobrious  words  or  abusive  language  while  he  is  act- 
ing as  a  minister  of  the  law,  armed  with  legal  power,  and  exerting  it  over  a 
prisoner;  he  cannot  chastise  his  prisoner  for  insolence;  he  cannot  yield  to  bis 
passions,  and  take  the  administration  of  punishment,  as  it  were,  into  his  own 
hands.  This  section  of  the  C!ode  was  made  to  apply  between  man  and  man, 
and  not  between  officer  and  prisoner. 

4.  It  was  suggested  in  argument  that  a  white  man  will  not  take  insolence 
from  a  negro,  and  we  suppose  it  was  meant  for  us  to  note  that  virtue  or  in- 
firmity (whichever  it  may  be)  in  expounding  and  administering  the  law,  or  it 
would  not  have  been  mentioned.  What  we  have  to  say  on  that  subject  is 
this:  the  duty  of  an  officer  to  a  colored  prisoner  is  not  different  in  any  respect 
from  his  duty  to  a  white  prisoner.  He  must  do  right  to  a  colored  man  as 
well  as  to  a  white  man,  and  obey  the  law.  Judges,  including  ourselves,  must 
do  right, — right  to  people  of  all  colors;  jurors  ought  to  do  it;  and  policemen 
shall  do  it,  so  far  as  it  depends  upon  us  to  administer  the  rules  of  law  to  their 
conduct.  We  are  satisfied  with  the  verdict  in  this  case,  and  affirm  the  judg- 
ment refusing  a  new  trial. 

Willis  «.  Bivebs. 
(Supreme  Court  of  Oeorgia.    April  11, 1888.) 
Bonds— Acnovs  on— Ekboution  in  Blank  bt  Subbtt— Principal  and  Aobnt. 

Where  the  appropriate  statutory  bond  has  been  given  in  a  legal  proceeding,  and 
the  principal  has  taken  the  full  benefit  of  the  remedy  which  it  afforded  him,  it  is 
too  fate  for  the  surety  to  make  with  the  adverse  party  the  question  of  its  validity 
on  the  ground  that  he  signed  the  instrument  in  blank,  and  intrusted  his  siffnatore 
to  the  attorney  of  his  principal  with  the  understanding  that  a  bond  of  a  different 
character  was  to  be  written  and  delivered.  The  attorney  was  his  agent  as  well  as 
the  agent  of  the  principal;  and,  if  he  abused  his  authority,  the  adverse  party,  hav- 
ing no  knowledge  of  such  abuse,  Is  not  to  be  prejudiced  thereby.  This  case  is  dis- 
tinguishable from  Ham  v.  Parkeraonj  SS  Ga.  890. 

(SyllaZnta  by  the  Cou/rL) 

Error  from  superior  court.  Pike  county;  Boynton,  Judge. 
Dismuke  &  Collens  and  Stetoart  i&  Stewart^  for  plaintiff  in  error.    /•  A. 
Hunt,  for  defendant  in  error. 

Bleckley,  C.  J.  A  landlord  sued  out  a  distress  warrant  against  his  ten- 
ant, claiming  rent.  The  tenant  filed  an  affidavit  denying  that  the  rent  was 
due.  He  employed  an  attorney  at  law  to  prepare  a  bond  to  be  given  under 
the  statute,  in  connection  with  that  affidavit.  The  attorney  requested  his 
client,  the  tenant,  and  Mr.  Willis,  who  had  agreed  to  stand  his  security  upon 
the  bond,  to  sign  a  blank  piece  of  paper,  and  said  that  he  would  write  over 
their  signatures  a  forthcoming  bond.  They  signed  and  left  the  paper  with 
him ;  and  a  bond  in  the  terms  of  the  statute,  (C<^e,  §  4083.)  which  was  a  bond 
for  the  eventual  condemnation  money,  was  written  over  these  signatures. 
The  tenant  had  the  benefit  of  that  bond,  the  case  was  duly  returned  for  trial 
to  the  proper  court,  was  tried,  came  up  to  this  court,  went  back,  and  resulted 
in  a  judgment  in  behalf  of  the  landlord  for  a  considerable  amount  of  rent, — 
several  hundred  dollars, — and  judgment  was  entered  up  regularly  against  both 
the  tenant  and  his  surety  upon  this  eventual  condemnation  money  bond.  Ex- 
ecution thereon  issued,  and  was  levied  on  the  surety's  property.  He  filed  an 
affidavit  of  illegality,  setting  up  that  he  had  not  executed  any  such  bond;  and, 
upon  the  trial  of  that  affidavit,  he  proposed,  by  equitable  plea  and  in  every 
other  way,  to  get  in  the  question  as  to  whether  he  was  liable  upon  that  bond 
under  the  facts  of  the  case.  The  court  would  not  entertain  his  equitable 
pleading,  and  would  not  permit  him  to  amend  the  affidavit  of  illegality  unless 
he  would  allege  that  he  had  discovered  the  facts  upon  which  he  proposed  to 
base  his  amendment  after  the  filing  of  the  original  affidavit* 
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The  simple  question  made,  taking  the  whole  case  together,  is  whether,  un- 
der these  circumstances,  he  could  be  heard  to  deny  that  this  bond  was  his  bond, 
and  we  think  he  could  not.  We  think  that,  for  the  object  in  view,  the  at- 
torney for  the  tenant  was  the  agent  of  both  the  tenant  and  his  surety  to  pre- 
pare this  bond,  and  use  it  for  the  object  contemplated,  namely,  to  support  the 
counter-afiidavit  to  the  distress  warrant;  and  no  other  bond  would  have  been 
appropriate  for  the  object  they  both  intended;  and  if  they  understood  it  to  be 
a  forthcoming  bond  merely,  and  not  a  bond  for  the  eventual  condemnation 
money,  they  had  no  right  to  have  that  understanding,  because  there  was  not 
any  law  that  would  have  made  such  a  bond  available  for  the  purpose  intended. 
This  was  a  legal  proceeding,  and  their  blank  signatures  left  with  their  agent, 
with  a  view  to  be  used,  amounted  to  an  authority  to  that  agent  to  make  the 
appropriate  bond  for  the  purpose;  and  after  the  other  party,  who  was  wholly 
disconnected  with  all  this  matter,  had  yielded  to  the  bond,  and  the  tenant  had 
taken  the  benefit  of  the  bond  by  litigating, — getting  an  opportunity  to  litigate 
and  actually  litigating  with  his  landlord,  who  is  totally  free  from  any  imputa- 
tion of  fault,  negligence,  or  blame  in  connection  with  the  abuse  of  authority 
on  the  part  of  the  agent,  if  there  was  any  abuse  of  it, — he  cannot  be  affected 
by  this  misunderstanding.  The  case  is  distinguishable,  we  think,  from  Ham 
V.  ParkenoHf  68  Ga.  880,  where  the  bond  taken  was  not  that  which  the  stat- 
ute authorized,  but  one  with  a  different  and  more  onerous  condition.  Judg- 
ment affirmed. 


LowBY  V.  Davenport  et  ah 
(Supreme  Court  of  Georgia,    April  18, 1888.) 

1.  JlTDGMXNT— RbS  AdJUDIOATA— AMENDMENT  TO  EyaDB. 

When  this  court  has  solemnly  ruled  that  a  suitor  was  defiolent  in  dlligenoe  for  the 
protection  of  his  own  interest,  and  therefore  not  entitled  to  relief,  the  auestion  is 
res  adfudicata^  and  it  is  not  admissible  to  evade  the  decision  by  amending  his  plead- 
ings in  the  superior  court,  and  alleging  the  ezeroiBe  of  full  diligence,  and  that  in 
due  course  of  correct  business  It  was  neither  usual  nor  practicable  to  be  more  dill 
gent  than  he  was. 

2.  Same. 

To  repeat  by  amendment  a  charge  of  fraud  already  adjudicated  upon  In  the  same 
case  is  idle  and  unprofitable. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county;  Marshall  J.  Clarke,  Judge. 
Frank  A,  Arnold,  for  plaintiffs  in  error.    B.  F.  Abbott,  for  defendant  in 
error. 

Bleckley,  G.  J.  A  partnership  consisting  of  several  persons  was  formed, 
and  did  business  under  the  name  of  Davenport,  Johnson  &  Co.  The  partner- 
ship term  commenced  November  1, 1880,  and  ended  by  limitation  on  the  1st 
of  November,  1888.  On  the  2d  of  August,  1883,  one  of  the  partners,  Yoor- 
his  by  name,  executed  his  promissory  note,  payable  to  the  Orm  or  order,  for  a 
certain  sum,  and  indorsed  that  note  in  the  firm  name,  and  negotiated  it  to 
Lowry  &  Co.  for  the  benefit  of  the  firm.  This  note  matured  at  the  end  of 
three  months  from  its  date.  Upon  its  maturity,  which  was  November  5th, 
after  this  partnership  had  expired  by  its  own  limitation,  a  portion  of  the 
money  was  paid,  and  for  the  balance  it  was  arranged  between  Messrs.  Lowry 
and  Yoorhis  that  another  similar  note  at  30  days  should  be  executed  by  Yoor- 
liis.  The  preparation  of  that  note  was  left  with  him ;  and,  instead  of  making 
a  note  like  the  first,  he  made  one  payable  to  Lowry  &  Co.  not  adapted  for  the 
indorsement  of  the  firm,  and  signed  that  note  himself,  without  having  it  in- 
dorsed by  any  one.  The  delivery  was  made  to  a  clerk  in  the  bank,  not  to  one 
of  the  Messrs.  Lowry;  and  it  was  not  observed  that  it  was  a  note  unlike  the 
first.  Yoorhis,  in  handing  it  to  the  clerk,  said  that  it  had  been  arranged 
with  Mr.  Lowry,  and  that  it  was  all  right.    That  was  on  November  5th.    On 

Digitized  by  VjOOQIC 


i)2  SOUTHEASTERN  BBPORTEB.  [Ga. 

November  25th  a  bill  was  filed  by  one  of  the  partners  against  the  other  part- 
ners to  settle  up  the  firm  affairs  of  Davenport,  Johnson  &  Co.,  and  a  receiver 
was  prayed  for,  and  on  the  30th  of  November  the  receiver  was  appointed. 
All  the  assets  of  the  firm  went  into  the  hands  of  this  receiver,  as  may  be  in- 
ferred from  the  record.  Messrs.  Lowry  communicated  with  the  receiver,  and 
informed  liim  that  they  had  a  demand  against  tlie  partnership.  He  expressed 
some  surprise,  and  SHid  he  had  no  account  of  it;  and  upon  their  referring  to 
this  second  note,  they  supposing  that  it  had  the  indorsement  of  the  firm  upon 
it,  they  found  that  it  had  no  such  indorsement,  and  that  was  their  first  inti- 
mation of  the  omission.  That  note  matured  on  the  8th  of  December,  and  at 
that  time  they  had  knowledge  ttiat  it  was  not  indorsed;  that  it  was  the  indi- 
vidual note  of  Voorhis,  without  indorsement.  They  nevertheless  extended 
the  time  of  payment,  and  accepted  from  Yoorhis  a  third  note,  executed  by 
himself  alone,  payable  12  days  after  date.  When  the  12  days  expired,  the 
money  was  not  paid,  and  never  has  been  paid;  and  so  on  April  8, 1884,  Lowry 
&  Co.  intervened,  by  petition  inter  esse  suo,  in  the  bill  filed  to  wind  up  the 
partnership  affairs,  and  by  their  petition  they  alleged  most  of  these  facts.  On 
the  2d  of  March,  1886,  they  amended  their  petition,  and  by  that  amendment 
they  alleged,  with  reference  to  the  third  note,  these  farther  facts:  '*0n  De- 
cember 8,  1888,  said  Voorhis  came  to  complainants,  and  represented  to  them 
and  stated  positively  that  he  had  bought  out  the  entire  business  of  Daven- 
port, Johnson  &  Co.,  and  would  continue  the  business  at  the  same  place  on 
his  own  account,  and  was  then  taking  stock,  and  would  in  a  few  days  pay 
complainants  the  said  {jIl.OOO,  and  requested  complainants  to  allow  him  to 
leave  his  memorandum  note  for  the  sum  due  at  twelve  days;  and  solely  upon 
the  faith  of  these  representations,  which  were  false,  and  so  known  at  the  time 
to  said  Yoorhis  to  be  false,  complainants  allowed  him  to  do  so."  It  will  be 
observed  that,  at  the  time  this  transaction  occurred,  this  firm  had  no  exist- 
ence, having  expired  by  its  own  limitation;  that  there  was  a  bill  pending  to 
settle  up  its  affairs;  and  that  all  of  its  assets  were  in  the  hands  of  a  receiver, 
and  that  Messrs.  Lowry  knew  it,  because  they  had  conferred  with  the  receiver 
while  they  had  the  second  note  in  their  hands,  before  its  maturity,  and  had 
ascertained  from  him  that  be  knew  nothing  about  it;  and  that  led  to  their 
looking  into  the  matter,  and  discovering  that  it  was  not  Indorsed  as  they  had 
supposed.  Upon  the  original  petition  and  this  first  amendment,  the  cause 
was  tiled  in  the  superior  court,  and  resulted  in  a  decree  in  favor  of  Messrs. 
Lowry  for  the  amount  of  their  claim,  which  decree  was  rendered  on  March  4, 
1886.  That  was  brought  to  this  court  by  Davenport,  Johnson  &  Co.,  and  re- 
versed; this  court  ruling  as  follows:  '*  Where  oi^e  member  of  a  firm  gave  to  a 
bank  his  individual  note  for  $2,500,  indorsing  it  with  the  firm  name,  and 
tliereafter  paid  $1,500,  and  twice  renewed  the  note  for  $1,000  in  his  own 
name,  and  without  the  indorsement  of  the  firm,  equity  would  not  thereafter 
aid  the  creditor,  either  by  reinstating  the  original  note,  with  a  credit  thereon,  < 
or  by  reforming  the  note  last  given  by  having  it  indorsed  by  the  firm,  and  in 
either  event  decreeing  payment  by  the  firm.  Reasonable  diligence  by  the 
bankers  or  their  agent,  who  twice  took  a  renewal  of  the  note,  would  have  dis- 
covered the  truth,  and  equity  will  not  relieve  them  from  the  results  of  their 
own  laches."  Davenport  v.  Loiory,  77  6a.  — .  The  case  being  reversed, 
and  sent  back  to  the  superior  court,  the  petitioners  filed  a  second  amendment, 
iti  which  they  alleged,  in  substance,  that  this  court  was  mistaken  in  holding 
that  they  had  not  used  due  diligence;  their  amendment  being  as  follows:  "  Com- 
plainants amend  their  bill,  and  say  that  they  used  all  diligence  in  the  transac- 
tions of  the  renewal  with  said  Voorhis,  and  that  by  the  use  of  reasonable  dil- 
igence they  could  not  have  protected  themselves  against  the  omission  of  the 
indorsement  from  the  note  of  November  5,  1888,  of  the  firm  of  Davenport, 
Johnson  &  Co.  That  the  transaction  was  left  to  Mr.  Yoorhis  to  draw  a  new 
note  just  as  the  first  one  was,  and  be  drew  it,  and  did  not  return  it  to  com- 
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plainant  in  person,  bat  handed  it  to  one  of  the  clerks,  and  stated  to  the  clerk 
that  he  had  arranged  the  matter  with  Mr.  B.  J.  Lowry,  and  that  it  was  all 
right,  and,  the  young  man  having  confidence  in  Mr.  Yoorhis*  integiuty  and 
veracity,  as  he  had  a  right  to  have  in  view  of  the  dealings  with  Voorhis  be- 
fore that  time,  filed  the  note  among  the  papers  of  the  bank;  and  it  is  not  the 
custom  of  banks,  for  it  is  impracticable,  to  allow  complainants  in  person  to 
inspect  each  paper  filed  and  entered,  for  they  amount  to  several  hundred  each 
day,  and  good  business  does  not  require  nor  admit  complainants  to  inspect 
personally  each  paper  passed  into  the  bank;  and  no  question  came  up  as  to  the 
papers  until  this  bill  was  filed,  and  complainants  stated  to  the  receiver  that 
they  had  a  claim  against  the  firm ;  and,  when  the  receiver  informed  complain- 
ants he  had  no  trace  of  it,  complainant  had  the  note  looked  up,  and  for  the 
first  time  discovered  that  the  indorsement  was  not  upon  it;  and  complainants 
say  that,  by  the  answer  of  said  Voorhis  now  of  file  in  this  case,  it  is  admitted 
that  said  indorsement  of  said  firm  was  left  off  by  mere  inadvertence  on  his 
part,  and  was  to  have  been  entered  upon  the  new  note  just  as  it  was  upon  the 
first  one;  and  complainant  says  he  will  be  able  to  show  that  they  exercised  all 
proper  diligence  in  conduct  of  this  transaction  under  the  circumstances  pecul- 
iar to  this  transaction.  Ck>mplainant  says  that  the  note  of  December  8, 1883, 
was  taken  without  the  indorsement,  because  he  relied  solely  upon  the  state- 
ment of  Yoorhis  that  he  had  bought  out  the  entire  business  of  Davenport, 
Johnson  A  Co.,  which  was  worth  about  twenty  thousand  dollars  or  other 
large  sum,  and  said  statement  was  false,  and  complainants  were  thereby  de- 
ceived and  defrauded." 

This  amendment  refers  to  the  answer  of  Yoorhis,  which  answer  was  filed 
October  24,  1887,  just  two  days  before  this  amendment  was  filed.  That  an- 
swer does  state  that  it  was  an  inadvertence,  but  the  answer  fails  altogether  to 
state  that  this  third  note  was  taken  upon  the  false  representation  alleged  in 
the  first  amendment.  'The  allegation  of  the  false  representation  was  in  the 
first  amendment  at  the  time  Mr.  Yoorhis  made  this  answer  to  which  the  com- 
plainants refer  in  their  second  amendment;  and  Mr.  Yoorhis  does  not  admit 
that  he  made  any  such  representation,  and  there  is  no  allegation  that  he  did 
make  it,  except  a  repetition  of  that  which  was  in  the  first  amendment, — the 
same  that  was  in  the  bill  when  it  came  here  before.  So  that  allegation  has 
been  adjudicated, — ^the  allegation  of  fraud  in  Yoorhis  at  the  time  the  third 
note  was  given.  It  is  not  new  matter  that  has  come  into  the  bill  since  the 
former  adjudication,  but  was  in  it  at  the  time  of  that  adjudication.  And 
what  does  it  amount  to?  Yoorhis  came  there,  and  represented  that  he  had 
bought  out  these  assets.  The  Messrs.  Lo wry.  knew  the  assets  were  in  the 
hands  of  a  receiver;  that  they  had  been  seized  by  legal  process ;  and,  of  course, 
it  was  very  easy  to  verify  the  representation.  If  he  had  bought  them  out,  he 
mast  have  bought  them  from  the  receiver.  There  could  have  been  no  one 
else  to  sell  them.  So  that,  if  they  relied  upon  the  representation,  they  ought 
to  have  verified  it,  because  they  knew  of  the  pending  bill,  and  of  the  appoint- 
ment of  a  receiver.  We  do  not  think  that  this  second  amendment  varies  the 
case  with  regard  to  the  fraud  in  any  respect;  and  the  whole  sum  and  substance 
of  the  second  amendment,  when  yon  come  to  analyze  it,  is  a  sort  of  traverse 
of  the  former  ruling  of  this  court  that  Messrs.  Lowry  were  chargeable  with 
diligence,  and  had  not  exercised  it.  This  is  the  amount  of  it.  And  we  have 
no  alternative,  whether  the  first  decision  was  right  or  wrong,  but  to  affirm  the 
Judgment  dismissing  this  petition  as  amended,  upon  demurrer;  and  we  do  so. 
The  head-notes  generalize  the  l^gal  subetance  of  this  opinion.  Judgment  af- 
firmed. 
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Johnson  o.  Griffin. 
iSupreme  Court  of  Oeorgia.    April  18, 1888.) 

1.  Ejsothbnt— Pleading — ^Amendment—Residbncb  of  Pasties. 

The  plaintiH  in  an  action  of  ejectment  cannot  Ingraft  upon  the  declaration  an 
amendment  in  the  nature  of  a  bill  In  equity,  praying  that  one  of  the  defendants  be 
decreed  to  perform  specifically  a  parol  agreement  for  a  gift  of  the  premisea  in  dis- 
pute, without  alleging  that  such  aef endant  is  a  resident  of  the  county  in  which  the 
suit  IS  pending,  or  a  non-resident  of  the  state. 

2.  Gifts— How  Made— Pbesumption. 

Under  section  2664  of  the  Code,  the  presumption  of  gift  by  a  father  to  a  child  is 
not  confined  to  a  gift  by  writing.  The  presumption  may  arise  though  it  be  certain 
that  the  father  retained  the  paper  title,  and  though  that  fact  be  admitted  by  the 
son.  The  assertion  of  dominion  by  the  father,  which  the  statute  contemplates,  is 
over  the  property,  not  merely  over  the  paper  title.  This  construction  is  now  adopted 
by  a  unanimous  bench ;  and  in  so  far  as  Jones  ▼.  Cla/rhf  59  Ga.  186,  differs  therefromf 
that  case  is  disapproved. 

{ayllcUma  by  the  CowrL) 

Error  from  superior  court.  Chattahoochee  county;  Smith,  Judge. 
Peahody,  Brannon  d:  Battle,  for  plaintiff  In  error.    C  /.  Thornton  and  2Ptt- 
gene  Wayne,  for  defendant  in  error. 

Bleckley,  G.  J.  Mrs.  Griffin  was  the  widow  of  Benjamin  F.  Johnson,  who 
was  the  son  of  Samuel  D.  Johnson.  After  her  marriage  with  Griffin  she  brought 
an  action  of  ejectment  in  Chattahoochee  county  against  certain  persons.  Her 
declaration  contained  several  demises, — one  of  which  was  in  her  favor  as  ex- 
ecutrix of  her  deceased  husband;  another  was  upon  the  title  of  her  and  her 
children,  as  his  heirs-at-Iaw.  Pending  the  action,  Samuel  D.  Johnson,  who 
was  not  an  original  defendant,  caused  himself  to  be  made  a  party  defendant, 
upon  the  ground  that  the  persons  sued  were  his  tenants.  After  he  was  added 
as  a  party,  the  cause  proceeded  to  trial,  and  was  tried  before  Judge  Willis. 
It  resulted  in  a  verdict  for  the  defendant,  and  the  plaintiff  made  a  motion  for 
a  new  trial,  which  was  heard  by  Judge  Willis*  successor.  Judge  Smith,  Wil- 
lis having  in  the  mean  time  died;  and  a  new  trial  was  granted.  The  grant 
of  that  new  trial  is  the  subject-matter  of  this  writ  of  error. 

1.  The  motion  contained  as  grounds  three  matters,  one  of  which  was  the 
rejection  of  an  amendment  offered  by  the  plaintiff,  Mrs.  Griffin,  as  executrix 
of  her  deceased  husband,  which  amendment  alleged  that  the  premises  in  dis- 
pute had  been  given  by  Samuel  D.  Johnson,  the  father,  to  Benjamin  F.  John- 
son, and  that  the  son  had  made  valuable  improvements  on  the  faith  of  the 
gift;  and  the  amendment  prayed  that  the  donor  be  compelled  by  the  decree  or 
judgment  of  the  court  to  make  a  conveyance  in  pursuance  of  the  parol  gift. 
The  amendment  was  disallowed,  for  what  reason  does  not  appear  in  the  rec- 
ord; but  we  discover  that  there  was  a  good  reason,  in  this:  That  neither  it, 
nor  any  other  part  of  the  record,  alleged  that  Samuel  D.  Johnson,  against 
whom  the  decree  for  specific  performance  was  prayed,  was  a  resident  of  the 
county  of  Chattahoochee.  It  was  said  in  argument  that  the  pendency  of  the 
action  of  ejectment  against  him  would  give  that  court  jurisdiction  for  this 
purpose  also,  and  Markham  v.  Huff,  72  Ga.  874,  and  Leyden  v.  Hickman,  75 
Ga.  684,  were  cited  to  maintain  this  position ;  but  they  do  not  apply,  because 
they  relate  to  the  right  of  a  defendant  in  a  common-law  proceeding  to  main- 
tain a  bill  against  the  plaintiff  in  that  proceeding.  Here,  on  the  contrary,  it 
was  the  plaintiff  in  the  common-law  proceeding  who  filed  a  bill,  or,  rather, 
who  attempted  to  file  an  equitable  pleading  against  a  defendant  in  eject- 
ment. Again,  it  was  contended  that  this  amendment  could  be  upheld  under 
the  act  of  16th  October,  1885,  (Acts  1884-86,  p.  36,)  which  is  simply  an  act  to 
give  effect  to  the  equitable  jurisdiction  of  courts  of  law;  but  that  act  would 
not  take  in  any  person  as  defendant  in  Chattahooche  county  who  could  not 
have  been  made  a  defendant  in  a  proceeding  in  equity  in  Chattahoochee 
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county  before  that  act  was  passed.  The  act  was  intended  to  enlarge  the 
equity  powers  of  courts  of  law ;  but  neither  a  court  of  law  nor  a  court  of 
equity  could  maintain  a  proceeding  in  Chattahoochee  county  to  compel  Sam- 
uel D.  Johnson  to  execute  a  conveyance,  unless  he  was  a  resident  of  that 
county,  or  a  non-resident  of  the  state.  If  he  had  a  residence  in  the  state  else- 
where than  in  that  county,  this  sort  of  action,  whether  brought  at  law  or  in 
equity,  would  have  to  be  brought  in  the  county  of  his  residence.  There,  was 
no  error,  therefore,  in  ruling  out  the  amendment.  Const.  1877,  Code  §  5169; 
Sims  V.  Sims,  50  Ga.  672;  Bivins  v.  Bivins,  37  Ga.  346;  Taylor  v.  Cloud, 
40  Ga.  288. 

2.  The  motion  for  a  new  trial  rested  chiefly  upon  the  general  grounds  that 
the  verdict  was  contrary  to  the  evidence,  etc.  The  evidence  developed  that 
there  had  been  or  might  have  been  a  gift  of  this  land  by  the  father  to  the  son ; 
and  it  showed  with  positive  certainty  that  the  son  had  resided  upon  the  land, 
and  exercised  acts  of  ownership  over  it,  for  more  than  seven  years,  without 
the  payment  of  rent.  There  was  evidence  tending  to  show  that  be  had  ac- 
knowledged title  in  his  father,  and  there  was  evidence  tending  to  show  that 
the  father  had  said  on  divers  occasions  that  he  had  given  the  land  to  his  son, 
or  that  it  was  his  son's  land.  The  gi*eat  weight  of  the  evidence  indicated 
that  there  never  had  been  any  conveyance  executed  by  the  father  to  the  son; 
and,  in  order  for  this  grant  of  a  new  trial  to  be  upheld,  it  involves  a  construc- 
tion of  section  2664  of  the  Code.  Under  one  construction  of  it,  the  new  trial 
would  be  improper;  but  under  another,  it  would  be  at  least  warranted.  To 
determine  the  question,  therefore,  it  is  necessary  for  us  to  construe  this  sec- 
tion. It  reads  as  follows:  *'The  exclusive  possession  by  a  child  of  lands  be- 
longing originally  to  the  father,  without  payment  of  rent,  for  the  space  of 
seven  years,  shall  create  conclusive  presumption  of  a  gift,  and  convey  title  to 
the  child,  unless  there  is  evidence  of  a  loan,  or  a  claim  of  dominion  by  the 
father  acknowledged  by  the  child,  or  of  a  disclaimer  of  title  on  the  part  of  the 
child. "  What  is  meant  by  the  expression,  "shall  create  conclusive  presump- 
tion of  a  gift,  and  convey  title  to  the  child?"  In  Jones  v.  Clark,  59  Ga.  186, 
two  members  of  this  court  thought  that  the  presumption  raised  by  the  seven 
years'  possession  was  of  a  written  conveyance,  and  not  merely  of  a  parol  gift. 
The  third  member,  Vho  was  myself,  not  taking  that  view  of  it,  acquiesced 
in  the  judgment  in  that  case  upon  the  simple  announcement  of  what  is  con- 
tained in  the  head-notes,  as  the  report  of  the  case  will  show;  and  the  head- 
notes  do  not  embrace  the  one  side  or  the  other  of  this  construction.  They 
merely  looked  to  the  special  circumstances  of  that  case,  and  all  the  members 
of  the  court  concurred  in  the  judgment  rendered  there,  and  this  matter  arose 
simply  in  the  reasoning  of  the  two  judges  who  wrote  opinions;  I  wrote  none. 
If  there  has  to  be  a  presumption  of  a  written  conveyance,  the  evidence  in 
this  case  is  overwhelming  that  there  was  no  such  conveyance.  The  son  rec- 
ognized the  paper  title  as  resting  in  the  father,  even  after  the  seven  years  ex- 
pired, and  the  father  did  have,  under  the  evidence,  the  paper  title;  so  that,  if 
the  son's  acknowledgment  that  the  paper  title  is  in  his  father  is  to  defeat  this 
gift,  the  verdict  was  right;  but,  if  that  acknowledgment  will  not  do  it,  the 
verdict  may  or  may  not  have  been  right,  according  to  what  he  really  ineant 
by  the  admissions  which  he  made.  The  court,  as  now  constituted,  think  that, 
under  the  language  of  this  section,  the  law  does  not  define  the  character  of 
the  gift,  whether  written  or  oral.  It  conclusively  presumes  a  gift, — a  parol 
gift,  or  one  in  writing.  The  gift,  though  in  parol,  acted  upon  and  asserted 
for  seven  years  without  the  payment  of  rent,  and  without  the  claim  of  domin- 
ion by  the  father  over  the  property, — ^not  over  the  paper  title,  but  over  the 
property, — ^is  effective;  and  the  son's  acknowledgment  that  the  paper  title  is 
in  his  father  will  not  prevent  the  statute  from  taking  hold  and  completing 
the  gift.  The  statute  says  that  this  exclusive  possession,  without  payment 
of  rent,  for  the  space  of  seven  years,  shall  create  conclusive  presumption  of  a 
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gift,  and  convey  title  to  the  child;  it  does  not  require  any  deed  to  convey  it. 
The  possession  continued  so  long,  under  such  circumstances,  will  convey  title 
to  the  child.  Until  that  term  has  elapsed,  the  gift  is  incomplete.  It  is  rev- 
ocable, if  it  is  in  parol.  But,  after  the  lapse  of  seven  years,  the  title  passes 
under  this  statute,  whether  there  has  been  a  deed  executed  or  not;  and  it  is 
not  at  all  inconsistent  that  there  should  be  a  parol  gift  perfected  under  tlie 
statute,  and  yet  tlie  father  have  the  paper  title.  The  effect  would  be  simply 
that  the  paper  title  is  defeated  by  the  statutory  title ;  that  is  all.  And  it  d^es 
not  follow,  therefore,  that  the  recognition  by  Benjamin  F.  Johnson  of  a  pa- 
per title  in  his  father,  either  while  the  seven  years  were  running  or  after  they 
expired,  would  be  anything  derogatory  to  his  claim  by  virtue  of  the  gift.  It 
he  meant,  in  making  this  acknowledgment,  that  the  gift  was  made,  but  it 
was  in  parol,  and  that  he  was  standing  upon  the  gift,  it  does  not  matter  where 
the  paper  title  was,  or  where  be  acknowledged  it  was.  It  was  perfectly  con- 
sistent with  the  gift  by  parol  for  the  paper  title  to  have  been'  retained  by  the 
father.  These  l^ing  our  views,  we  think  that  the  court  was  at  least  jus- 
tified in  granting  this  new  trial;  more  especially  as,  after  looking  into  the 
charge,  which  is  in  the  record  in  full,  it  does  not  appear  that  this  view  was 
presented  to  the  jury.  It  ought  to  be  presented  upon  a  second  trial  of  this 
case,  and  the  jury  ought  to  be  called  upon  to  determine,  not  merely  whether 
there  has  been  a  recognition  of  a  paper  title  in  the  father,  but  whether  that 
recognition  meant  that  there  was  no  gift.  If  it  meant  that, — if  that  is  the 
construction  to  be  put  upon  it, — that  it  was  the  father's  land  really  as  well 
as  on  paper,  there  ought  to  be  no  recovery  in  this  action;  but  if  the  mean- 
ing of  the  son's  admission  was  that  "it  is  my  land  by  gift,  and  by  what  I  have 
done  under  that  gift;  but  my  father  has  the  paper  title,  and  I  would  like  to 
get  that  in,  so  as  to  afford  evidence  that  it  is  my  land,  without  going  to  the 
trouble  to  prove  it  every  time  my  title  is  asserted,'' — ^if  the  admissions  meant 
this, — they  are  consistent  with  his  right  under  the  gift,  and  with  the  effect  of 
this  statute,  as  we  now  construe  it,  in  such  a  case.  Another  ground  was  that 
of  newly-discovered  evidence;  which  it  is  unnecessary  to  discuss,  because  we 
affirm  the  judgment  upon  the  general  merits  of  the  case.  It  is  better  for  the 
case  to  be  trie^  over,  under  the  construction  of  this  section  of  the  Code  which 
we  now,  for  the  first  time,  announce  by  unanimous  decision  of  the  whole 
bench.  Following  the  opinion  of  the  two  members  of  the  court  in  the  former 
case,  and  applying  their  view  to  the  facts  in  evidence,  would  conduct  to  a 
wrong  conclusion  with  reference  to  the  standing  of  this  alleged  gift.  Judg- 
ment affirmed. 
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Pbigdsn  V.  Green  et  al, 
(Stipreme  Cmirt  of  GeofXfUu    July  12, 1888.) 

1.  EviDBNcs— Ancibnt  Dbhds—Phoof  of  Execution. 

Under  Code  G«.  §  2700,  providing  that  "a  deed  more  tban  80  years  old,  having  the 
appearaiKe  of  genuineness,  and  coming  from  the  proper  custody,  if  possession  has 
been  consistent  therewith,  is  admissible  in  evidence  without  proof  of  execution, "" 
a  deed  which  meets  the  otner  requirements  may  be  admitted  In  evidence,  though 
possession  is  not  proved,  where  it  is  admitted  by  both  parties  that  the  land  was 
wild  and  unoccupied  until  shortly  before  the  commencement  of  the  suit.^ 

2.  S^ME — Proof  op  Age — Affida-vit  pob  Pkobatb. 

An  affidavit  for  probate,  made  on  such  ancient  deed  by  a  witness  thereto,  and  at- 
tested by  a  justice  of  the  peace,  is  sufficient  to  prove  the  age  of  the  deed.^ 
8.  Same— Certificate  of  Reoistbation. 

A  certificate  of  registration  of  an  ancient  deed,  offered  in  evidence,  made  by  the 
clerk  of  a  county  other  than  that  wherein  the  land  conveyed  lay,  being  an  entry^ 
itself  over  80  years  old,  may  go  before  the  Jury,  and  be  considered  by  them  as  a  cir« 
cumstance  bearing  on  the  questions  of  the  antiquity  of  the  deed  and  of  its  genu- 
tneness.^ 
4»  Debi>— Effect— Execution  bbfobb  Title  Acquibbd. 

A  deed  made  by  the  grantee  of  land  from  the  state  before  the  grant  is  issued^ 
takes  preoedence  of  a  second  deed  made  after  the  issuance  of  the  grant. 

Error  from  superior  court.  Worth  county;  Bower,  Judge. 
D.  A.  Vason  by  J.  H.  Lumpkin,  foi  plaintifC  in  error.     Wooten  db  Waotetir 
for  defendants  in  error. 

Simmons,  J.  Theodosia  Green  brought  her  action  of  ejectment  against  Al- 
bert Prigden  in  Worth  superior  court,  at  October  term,  1884.  The  triiU  Was 
had  at  the  October  term,  1887  After  hearing  the  evidence  in  the  case,  and 
the  charge  of  the  court,  the  jury  returned  a  verdict  for  the  plaintiff.  Ttie  de- 
fendant filed  his  bill  of  exceptions  to  certain  rulings  of  the  court  during  the 
progress  of  the  trial,  and  to  the  charge  of  the  court,  alleging  error  therein. 
The  plaintiff  Introduced  a  grant  from  the  state  to  the  premises  in  dispute  to 
John  Deshazo,  dated  May  1,  1886.  She  then  offered  a  deed  from  Deshazo  ta 
Kimball,  dated  March  5,  1836,  made  in  Mcintosh  county,  and  reciting  that 
the  grantor  was  a  citizen  of  that  county  An  affidavit  of  forgery  was  filcdl 
by  the  defendant  to  this  deed,  and  it  was  agreed  between  the  parties  that  they 
would  waive  a  separate  trial  on  this  affidavit  of  forgery,  and  let  the  jury  con- 
sider the  questicyi  of  forgery  along  with  the  merits  of  the  caj^e.  This  djeed. 
was  offered  as  an  ancient  document.  It  was  objected  to  by  the  defendant  onu 
the  ground  that  the  foundation  had  not  been  fully  proved  in  compliance  witk 
the  Code;  that  a  prima  facie  case  must  be  made  of  its  existence  lor  30  year& 
by  other  proof  than  the  deed  itself;  that  the  certificate  of  registration  by  the- 
clerk  of  Jackson  superior  court,  in  1838,  was  not  proved  to  be  the  act  of  thd 
clerk,  and  was  no  part  of  said  deed  The  court  overruled  the  objections^ 
and  stated  that  the  certificate  of  the  clerk  was  not  evidence;  but  he  altowedl 
it  to  go  to  the  jury  as  a  circumstance,  because  it  was  in  the  deed,  and  could 
not  be  detached. 

1.  We  think  the  court  was  right  in  holding  that  this  deed  was  admissible' 
in  evidence.  It  was  over  30  years  old,  and  had  thereon  the  afiidavit  for  pro^ 
bate  of  one  of  the  witnesses,  made  shortly  after  the  deed  purported  to  be  exe- 
cuted. It  came  from  the  proper  custody,  and  appeared  to  the  court  on  its. 
face  to  be  genuine.  It  is  true  that  possession  of  the  land  under  the  deed  was 
not  proved;  but,  even  if  it  be  the  general  rule  that  possession  of  the  land  un- 
der the  deed  must  be  proved,  that  rule  would  not  apply  in  this  case,  because 
it  was  admitted  by  both  parties  that  this  lot  of  land  was  a  wild  lot,  and  was- 
never  occupied  by  any  one  until  shortly  before  this  suit  was  brought. 
Thurshy  v.  Myers,  hi  Ga.  157. 


>  Bee  note  at  end  of  case. 
v.78.E.nos.3,4 — 7 
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2.  Objection  was  also  made  to  the  admissibility  of  the  deed,  because  the 
plaintiff  did  not  proYe  aliunde  that  the  deed  was  over  80  years  old.  It  is  un- 
necessary to  decide*  in  this  case,  whether  that  was  incumbent  on  the  plain- 
tiff or  not,  as  this  deed  shows  on  its  face  that  an  affidavit  for  probate  was 
made  by  a  witness  thereto^  which  affidavit  was  attested  by  a  justice  of  tlie 
peace,  an  officer  authorized  to  attest  affidavits  of  this  sort.  Admitting,  for 
the  sake  of  argument,  that  it  is  necessary  for  the  plaintiffs  to  prove  the  age  of 
the  deed  by  aliunde  evidence,  we  thinls  the  affidavit  made  by  the  witness  a 
few  months  after  the  deed  was  made,  and  attested  by  the  justice  of  the  peace, 
whose  official  signature,  under  our  law,  needs  no  proof,  was  sufficient  to  show 
its  age,  outside  of  the  deed  itself,  especially  as  the  deed  appesired  on  its  face 
to  be  free  from  suspicion,  and  having  come  from  the  proper  custody.  Code, 
§  2700;  Thursby  v.  Myers,  57  Ga.  157;  Hill  v.  Niahtt,  58  Ga.  586;  Gardner 
V  Grannies^  57  Ga.  540;  Doe  v.  Boe,  31  Ga.  593;  McClenkey  Adm'rs  v.  Lead- 
better,  1  Ga.  551. 

3.  It  appears  that  on  this  deed  there  was  a  certificate  of  registration,  made 
by  the  clerk  of  the  superior  court  of  Jackson  county,  in  1838.  Counsei  for 
the  defendant  objected  to  this  certificate  going  before  the  jury,  because  the 
land  conveyed  in  the  deed  lay  in  Worth  county,  and  not  in  Jackson  county, 
and  that  therefore  the  clerk  of  Jackson  county  had  no  right  to  record  this 
deed  in  Jackson  county,  and  hence  his  certificate  of  registration  was  unau- 
thorized by  law.  We  are  inclined  to  think  that  this  certificate  itself,  being 
over  30  years  of  age,  might  go  before  the  jury,  and  be  considered  by  them  as 
a  circumstance,  both  on  the  question  of  the  antiquity  of  the  deed  and  of  its 
genuineness.  We  think  that  when  a  deed  is  offered  in  evidence  as  an  ancient 
document,  it  is  the  right  of  the  court  and  jury  to  inspect  the  whole  paper,  es- 
pecially all  the  entries  on  the  paper  which  purport  to  be  over  30  years  old. 
The  court,  therefore,  did  not  err  in  allowing  counsel  to  comment  upon  this 
certificate  of  the  clerk,  and  the  jury  to  take  the  same  into  consideration. 

4.  The  next  error  assigned  is  the  refusal  of  the  court  to  give  the  following 
request  in  charge:  "If  a  deed  from  John  Deshazo  was  made  before  the  grant 
was  issued,  and  it  appears  that  the  second  deed  from  Deshazo  to  Page  was 
made  after  the  grant  issued,  and  without  notice  of  the  first  deed,  then  the 
second  deed  is  to  be  preferred. "  There  was  no  error  in  the  refusal  of  the 
court  to  give  this  in  charge  to  the  jury.  The  contrary  of  this  proposition  has 
been  so  well  settled  by  this  court  that  it  is  unnecessary  for  us  to  discuss  it. 
This  court  has  held  in  several  cases  that,  where  the  grantee  of  a  lot  of  land 
sold  the  same,  and  made  a  deed  thereto  before  the  grant  issued  from  the  state, 
and  then,  after  the  grant  issued,  sold  the  land  to  another  person,  and  made  a 
deed  to  tlie  latter,  the  first  deed  took  precedence  of  the  second.  See  Hender- 
son V.  Hackney f  23  Ga.  383;  Dudley  v.  Bradshaw^  29  Ga.  17;  Thursby  v. 
Myers,  57  Ga.  158. 

5.  The  next  exception  of  the  plaintiff  in  error  is  to  the  whole  charge  of  the 
court,  certain  specifications  of  the  error  therein  being  set  out  in  the  record. 
We  think  this  exception  is  well  taken.  It  seems  to  us  from  the  reading  of 
the  charge,  that  the  court  invaded  the  province  of  the  jury.  In  fact,  he  left 
no  discretion  as  to  the  verdict  they  should  find,  going  as  far  in  his  charge  as 
to  inform  them  that  if  the  defendant  haci  not  introduced  evidence  to  show 
that  this  deed  was  a  forgery,  and  they  should  find  for  the  defendant,  he  would 
set  their  verdict  aside.  It  appears  from  the  record  that  the  defendant  did  not 
seek  by  evidence  other  than  the  deed  itself  to  show  that  it  was  a  forgery.  He 
relied  on  recitals  in  the  deed,  and  its  general  appearance,  to  convince  the 
jury  that  it  was  a  forgery.  The  court,  by  its  charge,  did  not  allow  the  juiy 
to  consider  this  theory  of  the  defendant.  It  does  not  follow,  in  our  opinion, 
that  because  the  deed  was  30  years  old,  and  for  that  reason  admissible  as  evi- 
dence before  the  jury,  the  jury  could  not  look  to  the  face  of  the  deed,  and  the 
entries  thereon,  and  determine  that  it  was  a  forgery,  without  resorting  to  ai»- 
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unde  evidence.    Kot  being  satisfied  with  the  charge  of  the  coart  in  this  case, 
we  grant  a  new  trial.    Judgment  reversed. 

NOTE. 

Evidence— Documentary— Anoibnt  Deeds.  A  deed  may  be  admitted  in  evidence 
in  an  action  of  ejectment  as  an  ancient  deed  without  proof  of  possession  under  it  of  the 
parties  offering  It,  or  of  those  under  whom  they  claim,  and  without  proof  of  execution, 
etc.,  by  the  subscribing  witnesses,  when  it  appears  that  it  is  60  years  old ;  that  it  was 
produced  from  among  the  papers  of  the  grantee  in  the  custody  of  his  heirs ;  and  that 
he  and  his  heirs  had  paid  tne  taxes  ui>on  the  land  down  to  the  time  of  bringing  the  ac- 
tion. Fulkerson  ▼.  iiolmes,  6  Sup.  Ct.  Rep.  780.  An  ancient  deed  may  be  admitted  in 
evidence  without  direct  proof  of  its  execution,  if  it  appears  to  be  of  the  age  of  at  least 
SO  years,  when  it  is  found  in  proper  custody,  and  either  possession  under  it  is  shown, 
or  some  other  corroborative  evidence  of  authenticity,  freeing  it  from  all  just  grounds 
of  suspicion.  Applegate  v.  Mining  Co.,  6  Sup.  Ct.  Kep.  742.  Bee,  also.  Dodge  v.  Briggs, 
27  ¥&£.  Rep.  160:  Shinn  v.  Hicks,  (Tex.)  4  8.  W.  Rep.  486;  Bell  v.  Brewster,  (Ohio,)  10 
N.  E.  Rep.  679;  King  v.  Merritt,  (Mich.)  34  N.  W.  Bep.  689. 

The  record  of  what  purports  to  be  an  ancient  deed  is  not  admissible  in  evidence 
where  the  genuineness  of  the  deed  is  impeached  by  affidavits,  unless  it  appears,  from 
the  record  itself  or  otherwise,  that  the  record  itself  is  SO  years  old.  Brown  ▼.  Simp- 
aon^s  Heirs,  (Tex.)  2  S.  W  Rep.  644. 

It  is  no  objection  to  the  admission  in  evidence,  as  an  ancient  instrument,  of  a  paper, 
dated  in  1828,  purporting  to  be  an  original  letter  power  of  attorney  to  take  possession 
and  sell  land  granted  by  the  government  of  Coahuila  and  Texas,  found  in  the  posses- 
sion of  one  to  whom  it  had  been  indorsed  for  the  purpose  of  taking  possession  and  per- 
fecting the  title  to  such  land,  that  some  40  years  before,  and  after  the  date  of  its  in- 
dorsement, the  indorser  had  executed  a  deed  under  it,  there  being  nothing  to  show  that 
the  power  was  not  in  possession  of  the  indorser  when  the  deed  was  executed,  and  the 
laws  then  in  force  permitting  a  copy  to  have  the  same  force  and  effect  as  an  original, 
and  there  being  nothing  unreasonable  in  the  presumption  that  it  was  executed  in  dupli- 
cate, the  power  not  being  incorporated  in  the  deed.  Williams  v.  Conger,  8  Sup.  Ct. 
Rep.  983. 

On  the  general  subject  of  the  admissibility  of  ancient  deeds  in  evidence,  see  Dawson 
V.  Ward,  (Tex.)  9  a  W.  Rep.  106,  and  note. 


City  of  Gainesville  v,  Caldwell. 
(Supreme  Court  of  Oeorgia.    May  7, 1888.) 

1.  MuxiciPAL  CoBPORATioNS— Actions— -Corporate  Name. 

Though  the  charter  incorporates  the  city  under  the  name  and  style  of  the  clt^  of 
Gainesville,  yet  as  it  also  aeclares  that  tne  municipal  government  is  vested  m  a 
naayor  and  aldermen.  **who  shall  be  styled  the  mayor  and  council  of  the  dty  of 
Gainesville,  and  by  tnat  name  are  hereby  made  a  body  corporate;  as  such,  they 
shall  have  perpetual  succession;  shall  have  a  common  seal;  may  contract  and  be 
contracted  with;  mav  purchase  or  otherwise  receive,  hold,  possess,  sell,  and  con- 
vey, for  the  use  of  said  city,  real  or  personal  estate  of  any  kind,  and  may  sue  or  be 
sued,  ''—a  suit  against  "The  Mayor  and  Council  of  the  City  of  Gainesville, "  for  neg- 
ligently suffering  an  awning  which  extended  over  one  oi'  the  sidewalks  to  be  un- 
safe, by  reason  of  which  it  fell  upon  the  plaintiff  and  injured  him,  is  well  brought, 
so  far  as  the  corporate  name  is  ooncemea. 

8.  TBiAir—VBBDicT— Sufficiency  of  Evidence. 

The  verdict  was  not  contrary  to  law,  nor  to  evidence,  nor  excessive  in  amount. 

8.  Same— IssTBucTioss— Ordinary  Diligence. 

In  charging  the  rule  of  ordinary  diligence,  the  court  may  contrast  it  with  ex- 
traordinary diligence  to  make  the  former  more  clear  and  better  understood. 

4,  Witness — Competency — Question  for  Jury. 

A  witness  having  been  examined  on  interrogatories  by  commission  duly  Issued, 
was,  priimi  facie,  mentally  competent  to  testify;  and  evidence  subsequentlv  taken, 
tenoing  to  show  tnat  he  was  insane  when  he  was  examined,  was  for  consideration 
"by  the  jury  under  proper  instructions  from  the  court,  and  not  for  final  adjudication 
by  the  judge  presiding;  there  being  also  testimony  In  favor  of  sanity. 

6.  New  Trial— Grounds  for— Irrelevant  Testimony. 

Irrelevant  testimony  which  is  immaterial,  or  having  but  slight  materiality,  and 
which  is  not  likely  to  have  misled  the  jury,  is  not  cause  for  a  new  trial. 

{SyUnbua  by  the  Court,) 

Error  from  superior  court,  Hall  county;  Wellborn,  Judge.   ^  , 
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Geo,  K,  Looper,  W,  F.  Findley,  F,  M.  Johnson,  and  H.  H,  Perry,  lor  plain- 
tiff in  error.  /.  B.  Bates,  Clavd  Bates,  and  M.  L.  SmitTiy  for  defendant  in 
error.  \ 

Bleckley,  G.  J.  This  was  an  action  for  damages  sustai  ned  in  consequence 
of  the  falling  of  an  awning  which  extended  over  a  sidewalk  in  the  city  of 
Gainesville.  The  action  was  against  the  mayor  and  council  of  the  cily  of 
Gainesville,  and  the  declaration  was  demurred  to  because  no  action  would  lie 
against  the  corporation  in  that  name.  It  is  contended  that  the  action  should 
have  been  against  the  city  of  Gainesville;  and  the  question  turns  upon  the  act 
embracing  the  charter  of  the  city  of  Gainesville  as  now  existing,  approved 
February  28,  1877,  (Acts  1877,  p.  163.)  The  second  section  of  that  act  is  in 
these  words:  "That  said  city  is  hereby  incorporated  under  the  name  and 
style  of  the  •  City  of  Gainesville.'  The  corporate  limits  thereof  shall  extend 
one  mile  in  every  direction,  frbm  the  center  of  the  court-house,  as  it  is  now 
situated."  The  third  section  of  the  act  is  in  these  words:  "That  the  munic- 
ipal government  of  said  city  shall  be  vested  in  a  mayor  and  two  aldermen 
from  each  ward  of  the  city,  as  said  wards  now  exist,  or  may  hereafter  exist, 
who  shall  be  styled  the  *  Mayor  and  Council  df  the  City  of  G^lnesTille/  and  by 
that  name  are  hereby  made  a  body  corporate.  As  such,  they  shall  have  per- 
petual succession;  shall  have  a  common  seal;  may  contract  and  be  contracted 
with;  may  purchase  or  otherwise  receive,  hold,  possess,  sell,  and  convey,  for 
the  use  of  said  city,  real  or  personal  estate  of  any  kind;  and  may  sue  or  be 
sued." 

1.  Tlie  action  was  against  the  corporation  by  the  name  prescribed  by  the 
third  section  of  the  act;  and,  as  that  is  the  only  part  of  the  act  which  pre- 
scribes how  the  corporation  shall  sue  or  be  sued,  we  think  the  action  was  well 
brought  against  the  mayor  and  council  of  the  city  of  Gainesville.  The  sug- 
gestion in  argument  was  that  this  was  the  corporate  name  of  the  governing 
power  of  the  city,  and  not  of  the  city.  But  it  will  be  seen  that  the  injury 
complained  of  was  by  the  governing  power  of  the  city,  and  not  by  the  city.  It 
was  not  the  duty  of  the  city  to  keep  the  awnings  over  the  sidewalks  safe,  and 
prevent  them  from  injuring  passers  by;  but  it  was  the  duty  of  the  power  that 
had  control  of  the  government  of  the  city;  and  the  custodians  of  this  power 
are  sued  in  this  action,  so  we  think  the  suit  was  well  brought. 

2.  The  plaintiff  recovered,  in  what,  I  believe,  was  the  third  verdict;  and 
the  defendant  made  a  motion  for  a  new  trial,  because  the  verdict  was  contrary 
to  law.  We  think  it  was  not.  Because  the  verdict  is  contrary  to  law,  in  that 
the  suit  and  verdict  are  against  "the  mayor  and  council  of  the  city  of  Gaines- 
ville. "  This  has  been  considered.  Because  the  verdict  is  contrary  to  evi- 
dence. We  think  that,  under  the  evidence,  the  verdict  might  have  been  either 
way.  If  we  had  been  deciding  it  ourselves,  we  might  have  found  differently 
from  what  the  jury  found;  but  their  verdict  is  better  than  ours. 

3.  Because  the  vepdict  is  unsupported  by  any  evidence  as  to  the  amount  oi 
damages  recovered,  and  the  amount  recovered  is  excessive.  We  do  not  find 
that  it  is  excessive,  by  anything  apparent  in  the  record.  It  was  between  S800 
and  11^900,  and  the  injury  was  a  very  grave  one.  If  the  city  was  liable  at  all, 
the  amount  of  the  verdict  was  warranted  by  the  evidence. 

4.  Because  the  court  erred  in  not  reading  or  hearing  read  the  interroga- 
tories of  certain  persons  named,  and  the  exemplification  of  the  record  of  the 
South  Carolina  Lunatic  Asylum,  which  were  offered  to  show  that  Turner, 
one  of  the  witnesses  for  the  plaintiff  below,  was  insane  at  the  time  his  inter- 
rogatories were  executed;  but  left  the  question  of  the  competency  of  Turner 
for  the  jury  to  pass  upon,  and  allowed  the  interrogatories  and  exempli fi(»t- 
tion  to  be  read  to  them.  The  position  of  the  movant  on  this  ground  of  the 
motion  for  a  new  trial  is  that  the  court  should  have  heard  the  t^timony,  and 
passed  upon  the  competency  of  the  witness.    It  seems  that  Turuer,  after  be- 
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ing  examined  as  a  witness  In  behalf  of  the  plaintiff  below,  was  found  to  be  a 
lunatic  or  insane,  and  was  committed  to  the  lunatic  asylum  of  South  Caro- 
lina, the  state  of  his  residence.  Upon  the  offer  to  read  his  testimony  as  taken 
by  the  interrogatories,  evidence  taken  from  other  witnesses  by  interrogatories, 
pro  and  con,  was  before  the  court,  and  it  was  insisted  that  the  court  sliould 
look  into  this  testimony,  and  decide  whether  the  witness  was  sane  or  insane 
at  the  time  he  was  examined  by  the  commissioners  to  take  his  interroga- 
tories. The  court  declined  to  determine  the  question  affirmatively  or  nega- 
tively as  to  whether  he  was  sane  or  not,  but  submitted  all  the  evidence  to  the 
jury,  with  proper  instructions,  we  may  assume,  with  reference  to  considering 
or  not  considei-ing  the  evidence,  according  as  they  found  that  he  was  sane  or 
insane  at  the  time  of  his  examination.  We  think  this  was  right.  He  hav- 
ing been  examined  under  a  commission  issuing  from  the  court,  the  presump- 
tion is  that  the  conimissiuners  would  not  liave  examined  him  unless  he  had 
been  sane  at  the  time  of  the  examination.  We  have  a  case  {Formby  v.  Wood, 
19  Ga.  5B1)  in  which  a  person,  who  by  his  guardian  had  sued  as  a  lunatic, 
entered  an  appeal.  The  case  having  been  decided  against  the  guardian,  the 
lunatic  himself  came  in  and  entered  an  appeal,  and  in  doing  so  he  filed  a  pau- 
per affidavit.  The  question  came  up  afterwards  on  a  motion  to  dismiss  the 
appeal  on  the  ground  that  the  affidavit  had  been  made  by  the  lunatic,  and  the 
appeal  entered  by  him  instead  of  by  the  guardian.  This  court  held  that 
pritna  facie  the  lunatic  was  competent  to  take  the  oath  and  to  enter  the  appeal, 
and  the  motion  to  dismiss  it  was  denied.  Here  we  have  the  ease  of  commis- 
sioners acting  under  authority  of  the  court,  having  examined  this  person  as  a 
witness.  The  testimony  was  returned  as  duly  taken,  and  the  question  came 
as  to  whether  the  witness  was  competent  to  be  sworn  as  a  witness.  Prima 
facie  he  was  competent,  because  he  had  been  sworn  by  persons  properly  ap- 
pointed by  authority  of  the  court  to  administer  the  oath.  He  had  been  sworn 
and  examined,  and  therefore  his  evidence  was  properly  submitted  to  the  jury, 
and  together  with  it  all  the  evidence  on  both  sides  touching  upon  the  ques- 
tion of  the  witness'  sanity  or  insanity.  This  testimony  included  the  evidence 
of  one  of  the  commissioners,  who  testified  that  the  witness  was  sane,  and  was 
careful  and  rational  in  making  his  answers  to  the  Interrogatories.  We  think 
that,  if  it  was  the  duty  of  the  court  to  determine  prima  faxiie  upon  the  com- 
petency of  the  witness  in  regard  to  his  sanity  or  insanity,  the  mere  fact  that 
he  had  been  examined  as  a  witness  by  commissioners,  under  the  commission, 
was  enough  to  justify  the  court  in  allowing  the  evidence  to  be  read,  and  to 
submit  that,  together  with  all  the  testimony  touching  the  sanity  or  insanity 
of  the  witness  to  the  jury,  for  them  to  deal  with. 

5.  Another  ground  of  the  motion  for  a  new  trial  is  that  the  court  erred  in 
charging  that  '* ordinary  care  and  diligence  is  that  care  and  diligence  which  a 
sensible,  prudent  man  gives  to  his  own  business;  extraordinary  care  and  dili- 
gence is  that  sort  of  care  which  a  very  prudent  man  gives  to  his  own  busi- 
ness, as  enjoined  by  obligation."  The  point  of  objection  here  is  that  the 
court  ought  not  to  have  said  anything  about  extraordinary  care  and  diligence, 
because  this  was  not  a  case  that  involved  that  degree  of  care  and  diligence. 
But  it  is  evident  that  the  court,  if  it  did  say  what  is  imputed,  (and  it  is  some- 
what doubtful,  under  the  authentication  of  the  grounds  of  the  motion  for  a 
new  trial,  whether  the  court  said  it,)  went  into  extraordinary  care  merely  by 
way  of  contrasting  ordinary  with  extraordinary  care,  and  to  enable  the  jury 
to  fully  understand  what  was  meant  by  ordinary  care.  So  we  think  there 
was  no  error. 

6.  Because  the  court  allowed  plaintiff's  counsel  to  ask  witnesses  as  to  the  con- 
dition of  other  awnings  in  the  city.  These  grounds  of  the  motion  werf  ap- 
proved, with  certain  explanations.  It  seems  that  the  defendant  brought  be- 
fore the  court  and  jury  the  matter  of  other  awnings,  by  an  examination  of 
some  witnesses  in  the  course  of  the  trial ;  and  the  plaintiff  was  simply  allowed 
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to  follow  up  that  line  of  investigation  after  the  defendant  had  entered  upon 
it.  It  is  very  likely  that  this  evidence  was  irrelevant,  and  the  ground  of  ob- 
jection was  irrelevancy;  but  it  was  simply  the  following  up  by  the  plaintiff 
of  irrelevant  evidence  brought  in  by  the  defendant.  But,  at  all  events, 
whether  the  evidence  was  admissible  or  inadmissible  upon  any  ground,  it 
was  not  sufficiently  material  to  warrant  us  in  overruling  the  judgment  of  the 
court  denying  the  motion  for  a  new  trial.  There  is  not  the  least  probability 
that  it  misled  the  jury.    Judgment  affirmed. 


Fleetwood  v.  Dees  et  cU, 
(Supreme  Court  of  Georgia.    July  11, 1888.) 

Ck)URT8— Jurisdiction— Non-Re8idbnt  of  County. 

The  superior  court  hasno  jurisdiotion  of  a  suit  to  set  aside  a  conveyanoe,  brought 
against  a  resident  of  the  county  who  had  parted  with  her  interest  in  the  land,  and 
was  thus  not  an  Interested  party,  and  against  other  defendants  not  residents  of  the 
county  In  which  suit  was  brought. 

^(  Error  from  superior  court,  PuUiski  county;  Kibbee,  Judge. 

Bill  by  Mrs.  Fleetwood,  a  purchaser  of  the  homestead  in  question,  against 
Lizzie  Dees,  and  James  Lord  and  H.  A.  Hall,  to  whom  said  Lizzie  had  pur- 
ported to  convey  a  one-third  interest  in  said  homestead,  to  set  aside  such  con- 
veyance, and  to  restrain  defendants  Lord  and  Hall  from  suing  for  such  uue- 
third  interest.  Defendants'  demurrer  to  the  bill  was  sustained,  and  plaintiff 
appeals. 

Hardeman  &  Davis,  for  plaintiff  in  error.  Hill  eft  Harris  and  /.  JST.  Mar- 
tin, for  defendants  in  error. 

Blandford,  J.  This  was  a  bill  filed  in  the  superior  court  of  Pulsiskl 
county  by  Mrs.  Fleetwood  against  Miss  Dees,  of  that  county,  and  against 
James  Lord  and  H.  A.  Hall,  of  Wilkinson  county.  It  appears  that  Miss  Dees 
had,  before  the  filing  of  this  bill,  sold  her  interest  in  the  homestead  property, 
the  subject-matter  of  the  proceeding,  to  the  co-defendants.  Upon  demurrer^ 
the  bill  was  dismissed  by  the  court  for  want  of  jurisdiction.  We  think  the 
court  was  right  in  dismissing  this  bill.  Miss  Dees  having  parted  with  her  in- 
terest in  the  property,  and  not  being  an  interested  party  under  the  bill,  no  re- 
lief could  be  prayed  as  against  her ;  and,  she  being  the  only  defendant  residing 
in  tlie  county  of  Pulaski,  the  superior  court  of  that  county  had  no  jurisdic- 
tion.   Judgment  affirmed. 


Hardee  et  al,  t?.  Griner  et  aX. 
(Supreme  Court  of  Georgia^    March  26, 1888.) 

1.  Appeal— Practice— Assignments  of  Error. 

A  plaintiff  below,  who  has  excepted  to  the  denial  of  his  motion  for  a  new  trial 
based  on  proper  grounds,  may  at  the  hearing  in  the  supreme  court  assign  error  on 
exceptions,  taken  pendente  lite<,  to  the  overruling  of  his  demurrer  to  the  defendant's 
plea,  though  no  mention  is  made  of  this  interlocutory  matter  in  his  final  bill  of  ex- 
ceptions. 

2.  CJoNTRACT— Consideration— AoREEBfENT  not  to  Plead  Failure  of. 

The  note  sued  on  is  not,  vrfma  facie,  affected  by  a  written  promise  not  to  plead 
failure  of  consideration,  wnen  the  note  matures  in  November,  no  year  being  speci- 
fied, and  the  promise  describes  a  note  of  the  same  date  and  amount,  maturing  in 
October  of  a  given  year,  the  promise  not  being  mentioned  in  the  declaration  or 
summons,  though  a  copy  of  it  followed  a  copy  of  the  note  annexed  to  the  summons, 
and  it  not  appearing  that  the  originals  of  both  instruments  were  on  the  same  pieod 
of  pE4>er,  and  the  promise  not  reciting  any  consideration  for  the  making  thereof. 

8.  Tbiax.— Verdict — Sufpicienct  op  Evidence. 
Verdict  warranted  by  the  evidence. 

(SyUabus  by  the  CawrU) 


Digitized  by 


Google 


Ga.]  HABDES  V.  GRINEB.  103 

Error  from  superior  court.  Pierce  cpunty;  Atkinson,  Judge. 
iS.  W.  Hitch,  by  Harrison  d:  Feeples,  for  plaintiffs  in  error.    J''.  H.  Harris, 
for  defendants  in  error. 

Bleckley,  C.  J.  The  suit  was  on  a  promissory  note,  and  brought  origi- 
nally in  a  justice's  court.  The  summons  alleged  indebtedness  upon  the  note, 
making  no  mention  of  any  collateral  promise  connected  therewith;  but  fol- 
lowing a  copy  of  the  note,  annexed  to  the  summons,  was  the  copy  of  a  prom- 
ise in  writing  signed  by  tlie  same  parties  who  made  the  note.  That  promise 
recited  the  giving  of  a  note  corresponding  in  amount  with  this  one,  but  de- 
scribing it  as  piiyable  on  the  first  day  of  October,  1884;  whereas,  tlie  note 
sued  on  and  set  out  by  copy  was  not  payable  then,  but  was  payable  the  1st  of 
November,  without  specifying  what  November.  The  promise  recited  that 
the  note  which  if  described  was  given  for  fertilizers,  and  it  stipulated  tiuit 
the  makers  of  the  note  would  not  set  up,  by  way  of  defense,  any  failure  of 
consideration.  It  did  not  set  forth  any  consideration  for  that  undertakings 
but  the  makers  bound  themselves,  or  tried  to  do  so,  not  to  set  up  any  plea  of 
failure  of  consideration  in  resistance  to  tlie  note. 

1.  The  case  went  to  the  supeiior  court  by  appeal;  and  there  a  plea,  which 
the  defendants  filed,  setting  up  failure  of  consideration,  was  demurred  to  by 
the  plaintiffs,  (1)  upon  the  ground  of  want  of  sufficient  certainty,  etc.;  (2^ 
that  it  varies  the  written  contract  sued  on  and  sets  the  same  aside;  and  (3) 
the  want  of  sufficient  certainty.  The  first  want  of  sufficient  certainty  went 
to  the  allegation  of  fraud,  and  the  second  want  of  sufficient  certainty  went  to 
the  allegations  of  the  plea  generally  The  demurrer  was  overruled,  and  the 
plaintiffs  entered  their  exceptions  pendente  lite,  duly  certified.  The  parties 
went  to  trial  upon  the  plea,  and  there  was  a  verdict  for  the  defendants. 
There  was  much  evidence  introduced,  but,  if  the  plea  was  not  ruled  out  by 
any  express  contract,  the  finding  of  the  jury«is  maintainable,  and  the  verdict 
ought  to  stand.  The  plaintiffs  made  a  motion  for  a  new  trial  on  the  grounds 
simply  that  the  verdict  was  contrary  to  law,  to  the  charge  of  the  court,  to  the 
evidence,  to  the  weight  of  evidence,  and  to  the  principles  of  equity  and  justice. 
The  motion  was  denied,  and  thereupon  the  plaintiffs  brought  by  writ  of  error 
the  judgment  denying  their  motion  for  a  new  trial  to  this  court.  In  their 
final  bill  of  exceptions,  they  assigned  error  only  on  the  refusal  to  grant  a  new 
trial,  and  did  not  assign  any  error  upon  the  ruling  made  pendente  lite  touch- 
ing the  plea;  but,  when  the  case  was  called  for  hearing  here,  they  did  assign 
error  upon  the  exceptions  taken  pendente  lite.  It  was  objected  that  they 
oould  not  do  so,  but  we  think  they  could,  under  the  express  provisions  of  Code, 
g  4250,  as  construed  by  decisions  of  this  court.  A  case  directly  in  point  is 
Railroad  Co,  v.  Nix,  68  Ga.  572;  and  in  Stanford  v.  Treadwell,  69  Ga.  725,  is 
nothing  to  the  contrary.  The  same  may  be  said  of  Renfroe  v.  Wynne,  74  Ga. 
406,  and  of  MercharUs'  Line  v.  Austin,  76  Ga.  806 

2.  So  the  exceptions  taken  pendente  lite  are  before  us;  and  the  question  is 
whether  it  appears  here  that  the  court  erred  in  overruling  the  demurrer  to 
the  plea.  We  think  it  does  not  appear  so.  The  cases  cited  (Pritckard  y. 
Johnson,  60  Ga.  288;  Woolfolk  v.  Beach,  61  Ga.  67;  Allm  v.  Young,  62  Ga. 
619)  are  all  in  point  upon  the  right  of  the  plaintiff  to  exclude  this  defense  by 
express  contract,  if  the  contract  was  in  the  note,  or  if  it  was  declared  upon 
and  was  a  part  of  the  cause  of  action  set  out.  Here  the  only  thing  declared 
upon,  so  to  speak,  (because  it  is  the  only  thing  mentioned  in  the  summons,) 
is  the  note,  which  in  and  of  itself  is  complete  and  perfect;  and  if,  upon  demur- 
rer to  the  plea,  we  could  regard  this  instrument  as  a  part  of  the  note,  it  would 
only  be  either  because  it  corresponds  intfth  the  note  in  the  description  con- 
tained in  it,  or  because  the  originals  of  both  instruments  were  upon  the  same 
piece  of  paper,  neither  of  whicti  facts  appears  here.  It  does  not  appear  by  the 
summons,  tlie  plea,  or  elsewhere  in  the  record,  that  this  promise  as  to  plead- 
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ing  a  failure  of  consideration  was  written  upon  the  same  paper  with  this  note. 
If  both  instruments  were  on  the  same  paper,  then  it  would  perhaps  sufficiently 
appear  tliat  the  variance  was  a  mere  misdescription.  But  we  cannot  presume 
any  misdescription  so  as  to  overrule  the  judgment  of  the  court  below,  unless 
we  were  certain  that  tlie  promise  refers  to  the  very  note  that  is  sued  on;  the 
description  differing  from  the  note  in  two  respects:  (1)  By  mentioning  a 
different  month;  and  (2)  by  fixing  the  year  wtien  maturity  took  place,  the 
note  itself  leaving  the  year  blank,  and  therefore  being  ambiguous.  We  can- 
not hold  that  it  certainly  appears  to  us  that  this  note  now  in  controversy  is 
the  one  described  or  meant  to  be  referred  to  in  the  promise.  Of  course,  there 
might  have  been  various  notes  of  even  date  arid  amount  maturing  at  different 
times,  and  there  might  have  been  several  promises  written  on  different  pieces^ 
of  paper,  and  there  might  have  been  a  promise  like  this  Ijpuching  this  note; 
but,  if  so,  it  does  not  appear  with  that  degree  of  certainty  which  would  enable 
us  to  overrule  the  judgment  of  the  court  on  this  demurrer.  In  a  case  not 
cited  by  counsel,  (to-wit,  Martin  v.  Moore,  63  Ga.  531,)  the  contract  as  well 
as  the  note  was  declared  upon ;  and  attention  was  drawn  to  that  fact  in  ruling 
upon  the  rase  here.  In  one  of  the  cases  cited,  (to-wit,  Pritohard  v.  Johnson, 
60  Ga.  288,)  the  action  was  commenced  by  summons  in  the  county  court,  as 
we  find  by  looking  at  the  original  record  now  on  file  in  the  clerk's  office  of 
this  court.  The  summons  made  no  reference  to  the  contract,  but  the  plea  of 
the  defendant  set  up  a  provision  contained  in  the  contract.  He  did  not  at- 
tack the  contract,  but  set  up  and  claimed  the  benefit  of  a  provision  contained 
in  it.  Here  the  defendants  do  no  such  thing.  They  ignore  the  promise. 
They  do  not  mention  it,  except,  perhaps,  incidentally,  in  alleging  that  the 
note  and  contract  sued  on  are  contrary  to  public  policy.  They  did  not  by  the 
plea  take,  or  attempt  to  take,  any  benefit  from  any  provision  contained  in 
either  instrument,  and  therefore  do  not  bring  the  promise  before  the  court  in 
«  way  to  adopt  it  as  theirs  for  this  litigation,  as  did  the  defendant  in  the  case 
in  60  Ga.  8o  we  affirm  the  judgment — First,  in  refusing  to  sustain  the  de- 
murrer, and  in  upholding  the  plea;  and,  secondly,  io  refusing  to  grant  a  new 
trial.    The  head-notes  are  a  part  of  this  opinion.    Judgment  affirmed. 


Qabmany  et  ah  v.  Savannah  Guano  Co, 
{Sv/preme  Court  of  GeorgUju    April  11, 1888.) 

IPLBAOnrO — ^DxCIiiiSATION— SUFFIGIXNCT. 

The  declaration,  as  amended,  sets  forth  a  cause  of  action,  and  It  was  error  to  sns 
tain  a  demurrer  thereto. 

{Syllabus  by  the  CovrL) 

Error  from  superior  court,  Chatham  county;  Adams,  Judge. 
The  following  is  the  declaration  referred  to  in  the  opinion: 
Plaintiffs  amend  their  declaration  and  say  that  the  failure  upon  the  part  of 
defendant  to  assist  the  plaintiffs,  set  forth  in  their  declaration,  consisted  in 
this,  to-wit,  that  in  pursuance  of  said  contract,  set  forth  in  said  declaration, 
the  plaintiffs  proceeded  to  South  Carolina  and  procured  all  the  evidence  and 
information  necessary  for  the  collection  of  the  outstanding  accounts  against 
those  who  had  purchased  said  guano  from  defendants;  that  said  persons  were 
solvent;  that  judgment  would  have  been  obtained  against  them,  and  the 
money  collected,  but  defendant,  when  requested  so  to  do,  refused  to  pay  an 
attorney  at  law  a  small  retaining  fee  of  $50  for  the  purpose  of  bringing  suit, 
refused  to  allow  the  use  of  its  name  for  the  purpose  of  bringing  said  suits,  or 
to  give  any  aid  whatever  to  the  plaintiffs,  and  that  said  assistance  was  con- 
templated and  understood  in  and  by  said  contract  and  was  indispensable  for 
the  work  contemplated  thereby;  whereby  the  plaintiffs  sustained  a  loss,  and 
the  defendant  became  indebted  to  them  $4,663,  after  allowinj^  for  the  ex* 
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penses  of  the  sales  of  said  guano  as  set  forth  in  said  contract.  For  further 
amendment,  the  plaintiffs  say,  through  their  efforts  in  pursuance  of  said  con- 
tract and  undertaking  set  out  in  said  declaration,  the  sum  of  $6,712.08,  not  in- 
cluded in  the  above  iirst  count  in  this  amendment,  was  collected  and  paid 
over  to  defendant,  of  which  amount,  under  the  terms  of  said  contract, 
^1,968.48  belonged  to  and  should  have  been  paid  over  to  the  plaintiffs;  that 
defendant  refused  and  continues  to  refuse  to  pay  the  same,  whereby  plaintiffs 
sustained  a  loss,  and  defendant  became  indebted  to  them  in  the  sum  of 
$1,968.48;  wherefore  plaintiffs  say  that  defendant  is  indebted  to  them  in  the 
sum  of  $6,621.89,  which  it  refuses  to  pay,  after  allowing  for  its  reimburse- 
ment for  the  cost  and  expense  attending  the  placing  and  collection  from  sales 
of  all  their  guano. 

Jackson  &  Whatley  and  A.  C.  Wiight,  for  plaintiffs  in  error.  Denmark 
^  Adams,  for  defendant  in  error. 

Bleckley,  G.  J.  This  was  an  action  by  the  plaintiffs  in  error  against  the 
defendant  in  error  upon  a  written  contract  which  is  set  out  in  the  declara- 
tion. The  declaration  does  not  eo  nomine  proceed  for  damages,  but  alleges 
that  the  defendant  is  indebted  to  the  plaintiffs  in  a  certain  sum.  We  con- 
sider this  as  in  substance,  under  our  loose  pleadings,  equivalent  to  a  claim  for 
-damages.  After  setting  forth  the  contract,  the  declaration  proceeds  to  allege 
breaches  of  it,  and  points  out  in  what  respect  the  defendant  committed 
breaches.  It  alleges  performance  in  part,  and  offer  or  readiness  to  perform, 
.as  to  the  residue,  by  the  plaintiffs;  and  it  shows  a  state  of  facts  which,  if 
^establtsbed  in  evidence,  would  entitle  the  plaintiffs  to  recover  something. 
There  was  a  demurrer  to  the  declaration  as  not  setting  forth  a  cause  of  action, 
And  the  court  gave  leave  to  amend.  The  amendment  was  made,  and  a  de- 
murrer was  interposed  again  to  the  declaration  as  amended,  and  the  court 
•sustained  the  demurrer  and  dismissed  the  action.  We  refer  to  the  statement 
for  the  declaration,  or  the  substance  of  it.  We  bold  that  there  is  a  cause  of 
iM^on  set  forth,  and  that  the  demurrer  should  not  have  been  sustained.  J  udg- 
anent  reversed. 


Daknenberq  et  al.  v.  Guernsey. 

(Supreme  Court  of  Georgia.    April  11, 1888.) 

1.  Niw  Tbiai^-^rounds  roa— Rbjeotion  of  Ivmatebial  Eyidencb. 

Rejection  of  evidence,  and  charge  of  the  coiurt  as  to  immaterial  matter,  no  cause 
for  new  trlaL 

-2.  TrIAI/— VbrDICT— SUFFICIXKOT  OW  EVIDSNCB. 

Verdict  warranted  by  ^he  evidence  except  as  to  60  cents. 
iSyllaims  by  the  Court,) 

Error  to  superior  court,  Bibb  county;  Simmons,  Judge. 

Action  by  Guernsey  against  Dannenberg  et  oZ.,  for  the  purchase  price  of 
building  material  furnished  by  plaintiff  to  defendants.  There  was  a  judg- 
ment for  plaintiff,  and  defendants  bring  error. 

Hill  (k  Harris  and  A.  Proudfit,  for  plaintiffs  in  error. 

Bleckley,  C.  J.  The  defendants  below  (the  plaintiffs  in  error  here)  em- 
ployed a  contractor  to  build  certain  houses,  and  furnish  the  materials.  The 
houses  were  partly  built  under  this  contract.  The  contractor,  being  unable 
to  complete  the  buildings,  was  settled  with,  and  another  person  was  engaged 
by  the  owners  to  iinisii  the  work.  Hefore  this,  however,  the  defendant  in 
-error  had  furnished  ceitain  materials  which  were  used  in  the  construction  of 
these  buildings.  The  contractor  had  been  the  instrument  of  purchase,  but  the 
matenal-man  alleged  that  he  sold  to  the  owners,  and  not  to  the  contractor; 
that  he  had  a  verbal  order  from  one  of  the  owners  to  furnish  whatever  sup- 
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plies  of  this  character  were  called  for;  and,  in  pursuance  of  that  order,  and 
not  knowing  of  the  existence  of  the  contract  between  the  owners  and  the  con- 
tractor, he  sold  and  delivered  these  materials.  He  brought  his  action  for  the 
price,  and  at  the  trial  he  established  his  account.  Taking  his  evidence  as  true» 
tiie  plaintiffs  in  error,  the  owners,  were  liable  for  this  debt.  The  evidence  in 
their  behalf,  on  tiie  other  hand,  would  relieve  them  from  liability  if  the  jury 
had  given  it  credit. 

1.  In  the  progress  of  the  trial  a  receipt  in  full  by  the  contractor  to  the  own- 
ers was  offered  in  evidence,  and  rejected.  Its  rejection  is  one  of  the  grounds 
of  the  motion  for  a  new  trial.  Another  ground  of  the  motion  is  that  the  court 
erred  in  charging  the  jury  that  they  ought  to  look  to  that  settlement  as  a  part 
of  the  case.  The  receipt  was  excluded, — ^for  what  reason  does  not  appear. — 
but  the  settlement  itself  was  in  evidence  by  the  testimony  of  the  plaintiffs  in 
error,  and  by  that  of  the  contractor.  There  was  no  doubt  that  the  owners 
had  settled  with  the  contractor.  The  receipt,  whether  admissible  in  evidence 
or  not,  would  therefore  throw  no  new  light  on  the  real  controversy.  Tlie 
charge  of  the  court  seems  to  us  irrelevant,  because  the  settlement  with  the 
contractor  had  nothing  to  do  with  the  liability  of  the  owners  to  the  material- 
man. Whether  the  owners  settled  with  the  contractor  or  not,  they  were  lia- 
ble to  the  material-man,  if  his  evidence  was  true;  and,  if  his  evidence  was 
not  true,  they  were  not  liable  to  him.  The  case  did  not  turn,  as  we  conceive, 
upon  the  question  of  whether  the  owners  had  settled  with  the  contractor  or 
not;  but  tiie  charge  did  no  harm. 

2.  Another  ground  of  the  motion  for  a  new  trial  is  that  the  verdict  is  not 
warranted  by  the  evidence,  even  taking  it  most  favorably  for  the  plaintiff  be- 
low. The  point  made  is  that  there  were  two  purchases,  and  tliat  the  evidence 
might  establish  one  of  them,  but  did  not  establish  the  other.  The  plaintiff 
testified  that  the  whole  bill  was  just  and  true,  and  went  on  to  add  that  he  had 
furnished  the  articles  upon  the  order  of  one  of  these  owners:  so  that  we  think 
the  whole  account  sued  upon  was  established  by  his  evidence.  But  the  ac- 
count is  for  50  cents  less  than  the  verdictof  the  jury,  and  to  that  extent  there 
is  a  failure  to  support  the  verdict;  but,  of  course,  we  have  no  thought  of  order- 
ing a  new  trial  on  this  trivial  mistake.  The  bills  amounted,  one  of  tlieui  to 
$58.55,  the  other  to  $150.80.  Added  together,  they  make  $209.35.  The  jury 
found  $209.85.  We  affirm  the  judgment,  with  direction  that  the  plaintiff  be- 
low write  off  50  cents  of  this  recovery  as  not  warranted  by  the  evidence. 
Judgment  affirmed,  with  direction. 


Baoan  et  cU.  V,  HoLTON  et  ttx. 

{Supreme  Court  of  Georgia,    July*  11, 1888.) 

Appeal— Rbview— Sufficiency  of  Evidence. 

Where  the  eyidenoe  is  oonflictlng  the  verdict  of  a  jury  will  not  be  disturbed. 

Error  from  superior  court,  Pulaski  county;  Kibbee,  Judge. 
M.  T.  Hodge,  by  /.  H,  Lumpkin,  Harrison  &  Peeples,  Martin  cfe  Cochran^ 
and  L,  C,  Ryan,  for  plaintiffs  in  error.    A,  C,  Pate,  for  defendants  in  error. 

Simmons,  J.  Bagan  &  Co.  sued  Holton  and  his  wife  upon  two  promissory 
notes.  The  husband  filed  no  plea.  The  wife  died  a  plea  tliat  she  was  only 
security  on  the  notes  for  her  husband.  Upon  the  trial  of  the  case  the  jury, 
under  the  charge  of  the  court,  found  in  favor  of  the  plaintiffs  against  Holton, 
the  husband,  but  found  in  favor  of  the  plea  of  the  wife  that  she  was  security, 
and  not  principal.  The  plaintiffs  moved  for  a  new  trial  on  the  ground  that 
the  verdict  was  contrary  to  law  and  to  the  evidence.  The  court  refused  to 
grant  the  motion,  and  the  plaintiffs  excepted. 

There  was  no  error  in  the  refusal  of  the  court  to  grant  a  new  trial.  The 
testimony  was  condicting  as  to  whether  Mrs.  Holton  was  principal  or  se- 
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carity.  The  jury  believed  the  testimony  of  Mrs.  Helton  and  her  witnesses  in 
preference  to  that  of  the  plaintiffs  and  their  witnesses;  which,  under  our  law» 
they  had  a  right  to  do.  Ji  they  believed  the  evidence  of  Mrs.  Holton  and  her 
witnesses,  the  evidence  was  amply  sutficlent  to  authorize  the  verdict.  And 
as  the  court  below  was  satisfied  with  the  verdict,  we  will  not  interfere  with 
its  judgment  refusing  a  new  trial.    Judgment  affirmed. 


Gholston  v.  O'Kelley  et  al, 
{Supreme  Cov/rt  of  OeorgUi.    July  11, 188*) 

BxEGUTTON— Limitation— Indorskmbnt  by  Justioh. 

The  indorsement  by  a  justice  of  a  receipt  for  his  costSf  on  executions  placed  in 
the  sherifl^s  hands,  is  such  an  entry  as  is  contemplated  by  Code  Ga.  §  2914,  declar- 
ing that  judgments  shall  become  dormant  after  seven  years  from  the  last  entry  on 
an  execution  issued  thereon  by  an  officer  authorized  to  execute  the  same. 

Error  from  superior  court,  Madison  county;  Lumpkin,  Judge. 

Bill  by  O'Kelley,  administrator,  against  Gholston,  administrator,  to  marshal 
assets.  Defendant  appeals  from  an  order  refusing  a  new  trial.  Code  Ga.  § 
2914,  is  as  follows :  "No  judgment  hereafter  obtained  in  the  courts  of  this 
state  shall  be  enforced  after  the  expiration  of  seven  years  from  the  time  of 
its  rendition,  wben  no  execution  has  been  issued  upon  it,  or  when  execution 
has  been  issued,  and  seven  years  have  expired  from  the  time  of  the  last  entry 
upon  the  execution,  made  by  an  officer  authorized  to  execute  and  return  the 
same,  such  judgments  may  be  revived  by  scire  facias^  or  be  sued  on  within 
three  years  from  the  time  they  become  dormant." 

John  J.  Stf-ickland,  for  plaintiff  in  error.  Alex.  8.  Erwin^  by  Harrison  & 
Feeples,  for  defendants  in  error. 

Simmons,  J.  O'Eelley,  as  administrator  of  H.  P.  Smith,  filed  a  bill  to 
marshal  the  assets  of  the  estate  of  his  intestate.  The  only  creditors  who  ap- 
peared to  have  answered  the  bill  were  M.  B.  L.  Gholston,  as  the  administrator 
of  W.  J.  Gholston,  and  S.  T.  and  M.  L.  Smith.  The  contest  on  the  trial  be- 
low was  between  Gholston,  administrator,  who  had  certain  justice's  court  ft, 
fas.  against  the  intestate,  and  the  Smiths*  who  had  a  claim  against  the  in- 
testate for  certain  services  rendered  him  for  four  years  prior  to  his  death. 
Gholston  claimed  that  his  Jl.  fas.  were  not  dormant,  and  that  he  had  placed 
them  in  the  liands  of  the  sheriff  toclaim  the  money,  which  was  in  thesheriff's 
hands,  raised  from  the  property  of  Smith  before  the  latter's  death,  and  that 
older  fl,  fas,  were  first  paid  out  of  the  money,  and  the  balance  was  paid  on 
these  J2.  fas,  in  costs,  and  826  wiis  receipted  for  by  Gholston  on  one  of  the 
Jl.  fas.  On  the  trial  of  the  case  the  court  rejected  the  justice's  court  execu- 
tions offered  by  Gholston,  on  the  ground  that  they  were  dormant.  A  decree 
was  had  for  Smith.  Gholston  moved  for  a  new  trial,  which  was  refused  by 
the  court,  and  he  excepted. 

The  only  question  it  is  necessary  for  us  to  decide  in  this  case  is  whetlier 
these  justice's  court  fl,  fas.  of  Gholston  were  dormant  or  not;  and  that  de- 
pends upon  whether  a  receipt  by  a  justice  of  the  peace  for  his  costs,  entered 
upon  the  jl,  fas,  by  the  justice  of  the  peace,  and  the  placing  of  them  in  the 
hands  of  the  sheriff  to  claim  money  in  his  hands,  is  sufficient  to  keep  them  ali  ve. 
Each  one  of  the  ji,  fas,  had  the  following  entry  thereon:  "Received  of  J. 
A.  Williford,  sheriff,  the  costs  in  this  case,  November  4,  1873.  Oliver 
Tbelkeld,  Notary  Public."  Is  that  entry  sufficient,  taken  in  connection 
with  the  placing  them  in  the  hands  of  the  sheriff  to  claim  money,  to  prevent 
dormancy?  The  court  below  held  that  the  entry  was  not  made  by  such  an 
officer  as  would  prevent  the  execution  from  t)ecoming  dormant;  in  otlier 
words,  thait,  not  being  made  by  the  sheriff  or  constable,  it  amounted  to  no 
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entry  under  section  2914  of  the  Code,  the  magistrate  not  being  an  officer  au- 
thorized to  execute  and  return  the  same. 

1.  We  think  the  court  was  wrong  in  its  ruling,  for  two  reasons.  This  sec- 
tion of  the  Code  has  received  an  equitable  construction  by  the  courts  ever 
since  the  passage  of  the  act  for  which  it  was  codified,  in  1822,  commencing 
with  the  convention  of  judges,  as  reported  in  Dudley's  Reports.  As  far  as  we 
can  find,  every  time  this  section  has  been  before  the  courts,  when  it  was  neces- 
sary to  rule  upon  it,  they  have  invariably  held  that  it  must  receive  an  equi- 
table construction.  It  has  been  held  that  the  act  was  passed  for  the  benefit  of 
innocent  purchasers  and  bona  fide  creditors,  and  it  h&s  also  been  held  that 
any  public  act  of  the  plaintiff  going  to  show  that  the  execution  was  still  in 
life  would  be  sufficient  to  prevent  its  becoming  dormant.  In  Wiley  v.  Kel- 
sey,  8  Ga.  274,  it  was  held  that  if  an  execution  is  not  barred  at  the  time  it 
comes  into  court  to  claim  money,  the  statute  cannot  subsequently  attach, 
pending  the  litigation  touching  the  distribution  of  the  fund.  In  Worthy  v. 
Lovyry,  19  Ga.  517,  it  was  held  that  the  issuing  of  a  ca.  sa,  was  sufficient  to 
prevent  a  judgment  from  becoming  dormant.  In  Ector  v.  Sctor,  25  Ga.  274, 
it  was  held  that  where  the  court  ordered  the  sheriff  to  pay  money  on  a^.  fa,, 
and  it  was  receipted  for  by  the  attorneys  of  the  plaintiff,  that  was  sufficient 
to  prevent  the^.  fa.  from  being  dormant;  and  Judge  Lumpkin,  in  comment- 
ing on  the  facts  in  this  case,  remarks:  "Is  not  the  publicity  of  this  transac- 
tion quite  equal  to  a  return  of  nulla  bona,  or  a  receipt  of  five  dollars  upon  the 
execution  of  the  sheriff  or  constable?  Does  it  not  demonstrate  in' point  of  fact 
that  the  creditor  is  actively  endeavoring  to  collect  his  money?^'  In  Clark  v. 
Feagan,  42  Ga.  269,  it  was  held  that  a  receipt  by  the  sheriff  upon  the>!.  /a., 
stating  that  he  has  received  the  costs  thereon,  is  such  a  return  or  entry  as 
will  prevent  the  dormancy  of  the  judgment.  And  in  the  case  of  Thrasher  v. 
Foster,  42  Ga.  212,  it  was  held  that  the  payment  of  the  costs  by  the  plaintiff, 
and  a  receipt  by  the  sheriff  on  the  ft,  fa,,  was  sufficient  to  prevent  the  dor- 
mancy of  the  judgment.  And  it  was  also  held,  in  the  same  case,  that  the  pe- 
tition by  the  plaintiff  in  ft,  fa,  for  the  issuing  of  an  alias  ft,  fa,,  and  the 
proceedings  had  thereon,  were  evidence  of  the  intent  of  such  plaintiff  of  his 
claim  that  his  judgment  was  subsisting,  and  sufficient  notice  of  that  fact, 
within  the  spirit  of  the  law.  In  the  case  of  Water  Lot  Co.  v.  Bank,  53  Ga. 
80,  the  court  says:  '*Tbls  court  has  several  times  held  that  any  proceedings 
by  the  plaintiff,  showing  that  he  claimed  his  judgment  to  be  a  subsisting  one, 
entered  of  record  as  putting  in  his  ft.  fa,  to  claim  money,  prosecuting  a 
claim,  etc.,  is  a  substantial  compliance  with  the  act  of  1825,  so  as  to  prevent 
the  judgment  from  becoming  dormant.  Here  was  a  proceeding  during  term 
time,  and  an  order  passed  by  the  judge,  put  upon  the  minutes  by  the  plain- 
tiff, based  upon  his  claim  of  a  subsisting  judgment.  Is  not  this  as  good  as  a 
return  of  no  property,  as  a  levy  and  an  order  to  dismiss  it?  The  point  of  the 
statute  is  not  action,  but  some  proceeding  showing  that  the  plaintiff  claims 
his  judgment  to  be  subsisting.''  In  the  case  on  Nelson  v.  Gill,  56  Ga.  586, 
it  was  held,  that  "in  a  contest  between  the  plaintiff  and  defendant  in^.  fa,, 
though  no  entry  be  made  on  the  execution  in  seven  years,  yet  if,  during  that 
time,  the  record  of  the  court  discloses  that  a  motion  was  made  by  defendant 
for  relief  against  the  judgment  in  the  court  where  it  was  obtained,  and  that 
after  argument  had  on  said  motion  the  execution  was  ordered  to  proceed  within 
the  seven  years,  and  the  next  year  after  such  order  for  the  execution  to  pro- 
ceed a  levy  was  made,  the  judgment  on  which  such  execution  issued  is  not 
dormant. "  Jackson,  J.,  in  delivering  tlie  opinion  of  the  court,  says:  "If  we 
should  confine  ourselves  to  the  words  of  the  statute,  we  should  hold  it  dor- 
mant, but  this  court,  in  [Arr^ett  v.  Cloud']  2  Ga.  54,  and  [^Paschal  v,  Davis] 
3  Ga.  261,  and  many  following  casrs,  departed  from  the  words,  and  have  given 
the  dormant  acts  an  equitable  construction.  The  principle  arrived  at  seems 
to  be  that,  as  between  the  plaintiff  and  the  defendant,  an^  ^^?^,  ot  facts 
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which  go  to  show  that  the  Judgment  creditor  was  active,  particularly  if  his. 
want  of  activity  during  any  of  the  time  was  caused  by  the  act  of  the  defend- 
ant, would  operate  to  save  the  judgment  from  the  operation  of  the  act,  such 
as  claiming  money  in  court,  in  the  case  in  8  Ga.,  and  any  official  action  upon 
the  public  docicets  so  as  to  notify  the  world  that  the  plaintiff  claimed  that  his 
judgment  was  subsisting,  as  inlTanner  v.  HoUingatoorth']  41  Ga.  133."  In 
the  "case  of  Carley  v,  WhiUf  69  Ga.  338,  it  was  held  that  "in  a  contest  over  a 
fund  in  court,  though  more  than  seven  years  may  have  elapsed  from  the  date 
of  &fi.fa.  to  the  date  of  the  first  entry  thereon,  it  will  not  be  held  dormant 
if  it  appears  that  within  that  time  the  plaintiff  ruled  the  sheriff  to  compel  its 
collection;  that  the  latter  answered  showing  reasons  for  not  having  collected 
the  money ;  and  that  the  rule  was  discharged.  Evidence  to  prove  such  facts 
is  admissible."  Applying  the  facts  of  the  present  case  to  these  rulings,  we 
think  the  court  below  was  wrong  in  ruling  out  these^./a«.  It  appears  from 
the  record  that  the  sheriff  raised  a  certain  fund  from  the  sale  of  Smith's  prop- 
erty under  other  >{•  fas.  It  appears  further  that  the  plaintiff  in  these  ft.  fas, 
placed  them  in  the  hands  of  the  sheriff  to  claim  this  money,  and  that  a  certain 
portion  of  it  was  credited  on  the^.  fas.,  to- wit,  the  costs  due  the  magistrate 
in  whose  court  these  ^.  fait,  were  obtained,  and  $26  for  which  the  plaintiff  in 
ft.  fa,  receipted  on  one  of  theft,  fas.  Here,  then,  was  a  public  action  on  the 
part  of  the  plaintiff,  showing  that  he  claimed  the  fl,fa9,  to  be  still  in  ]ife» 
and,  as  we  have  seen  in  some  of  the  decisions  cited  stipra^  the  fact  of  the  plain- 
tiff's placing  the  execution  in  the  hands  of  the  sheriff  to  claim  the  money  is 
sufficient  to  keep  it  alive  or  prevent  it  from  being  dormant. 

2.  Placing  an  equitable  construction  upon  this  section,  as  authorized  by  our 
former  decisions,  and  leaving  out  of  view  the  reasons  above  given,  we  think 
that  the  receipt  on  the  ft,  fa,  by  the  magistrate  of  his  costs  would  be  sufficient 
to  prevent  the  dormancy  of  these  judgments.  Section  3961  of  the  Code  makes 
the  justice  of  the  peace  a  collecting  officer,  subject  to  rule  in  the  superior  court 
for  moneys  collected  by  him;  and  section  3950  places  him  on  the  same  foot- 
ing as  sheriffs  and  attorneys,  as  to  demand  and  damages;  and  it  has  been  held 
by  this  court,  in  the  case  of  Johnson  v  Ha^l,  5  Ga.  384,  that  a  justice  of  the 
peace  is  a  collecting  officer,  and  subject  to  be  ruled  under  these  sections.  If, 
therefore,  he  is  a  collecting  officer,  he  has  a  right  to  collect  money  upon  a^. 
fa,  issued  from  his  court.  If  he  has  a  right  to  collect  the  money,  it  is  his 
duty  to  enter  a  receipt  for  the  same  upon  the^.  fa.  If  he  has  a  right  to  col- 
lect the  money,  and  receipt  for  the  same  on  the  fi.fa.^  the  receipt  entered 
thereon  will  certainly  prevent  the  ft,  fa,  from  becoming  dormant.  If  a  re- 
ceipt for  money  by  a  justice  of  the  peace  would  have  this  effect,  certainly  a 
receipt  for  the  costs  due  hiift  and  the  constable,  entered  upon  the^.  /a.,  should 
have  the  same  effect.  The  justice  of  the  peace  in  this  case  having  entered 
the  receipt  for  his  costs  on  these  >{./a«.,  we  think  it  was  a  proper  receipt, 
and  woald  prevent  the  dormancy  of  the  fl,  fas,,  and  the  court  below,  there- 
fore* erred  in  excluding  them.    Judgment  reversed. 


Tbiob  V,  Rose. 

(;9upreme  Court  of  Georgia,    July  11, 1888.) 

Appbaii^Rsvxbw^Suvficiskot  of  Evidbnce— Succbssivb  FiNDmos. 

On  a  biU  to  restrain  the  enforcement  of  a  judgment  against  certain  land,  plain- 
tiff, who  was  also  a  mortgagee,  aUeged  that  he  had  purchased  the  land  before  the 
judgment  was  rendered,  for  the  mortgage  debt  without  taking  a  deed  therefor, 
Dut  had'  been  in  continuous  possession  ever  since  for  more  than  15  years:  that 
shortly  after  bis  purchase  he  loreclosed  the  mortgage  on  the  advice  of  counsel.  On 
a  petition  for  an  aUas  mortgage^,  fa.,  he  stated  that  the  mortgage  debt  had  never 
been  paid.  The  mortgagor  stated  that  he  had  sold  the  land  to  plaintiff  in  payment 
of  the  mortgage,  which  statement  he  afterwards  contradicted.  Held,  that  a  third 
finding  that  plidntifl  was  a  2>ona>lde  purchaser  would  not  be  disturbed  on  appeal. 
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2.  Save— RsYiBW— OBJBonoKs  not  Rai8BD  Bbix>w. 

An  objection  to  testimony  which  was  not  made  in  the  ooort  below,  and  which 
does  not  state  the  grounds  of  objection,  will  not  be  considered  by  the  supreme 
court. 
8.  Same— EsTOFFBL. 

Where  an  estoppel  is  not  urged  in  the  court  below,  It  will  not  be  considered  by 
the  supreme  court  on  appeal. 
4.  JcDOBfENT— Lien  on  Land— Delay,  in  Makixo  Lett. 

Under  Ck)de  Ga.  i  8583,  providing  that  when  any  bona  flde  purchaser  of  real 
property  for  a  valuable  consideration  has  been  in  possession  of  the  same  for  four 

J  rears,  the  lien  of  any  judgment  against  the  vendor  shall  be  discharged  as  to  that 
and,  where  a  judgment  creditor  delays  levying  on  land  until  four  years  after  it  has 
passed  from  the  debtor  to  a  botia  tide  purchaser  for  value,  the  lien  of  the  judgment 
IS  lost,  whether  such  purchaser  had  a  paper  title  or  not 

Error  to  superior  court,  Baldwin  county;  Jenkins,  Judge. 

Action  by  H.  M.  Rose  against  Lucinda  A.  Trice,  executrix  of  E.  Trice,  to 
set  aside  the  lien  of  a  judgment  on  land  purchased  by  plaintiff.  There  was  a 
judgment  for  plaintiff,  and  defendant  appeals.  Code  Ga.  §  3583,  provides 
ttmt  when  any  bonaftde  purchaser  of  real  property  for  a  valuable  considera- 
tion has  been  in  possession  of  the  same  for  four  years,  the  lien  of  any  judg- 
ment against  the  vendor  shall  be  discharged  as  to  that  land. 

C.  P.  Crawford  and  D.  B.  8andford,  for  plaintiff  in  error.  Whitfield  dt 
Allen  by  /.  H.  Lumpkin  and  Jo8.  H.  Hall,  for  defendant  in  error. 

Simmons,  J.  It  appears  that  at  the  February  term,  1875,  of  Baldwin  su- 
perior court,  Lucinda  A.  Trice,  executrix  of  E.  Trice,  deceased,  obtained  a 
judgment  against  Xathan  McGehee  for  the  sum  of  $877.20,  principal,  with 
interest  and  costs.  Execution  was  issued  on  this  judgment  in  April,  1875, 
and  this  execution  was  levied  upon  269  acres  of  land  as  the  property  of  Na- 
than McGehee,  in  March,  1885.  In  April,  1885,  H.  M.  Rose  filed  a  claim  to 
said  land.  At  the  same  term  of  the  court  be  filed  a  bill  iiji  equity  in  aid  of 
his  claim  case,  wherein  he  alleges  that  on  the  20th  of  August,  1872,  he  be- 
came security  for  Xathan  McGehee  on  a  promissory  note  given  by  said  Mc- 
Gehee to  Sibley  &  Son,  for  82.507.11,  and,  in  order  to  protect  himself  from 
any  loss  he  might  sustain  by  reason  of  his  suretyship  for  said  McGehee,  Mc- 
Gehee made  and  executed  to  him  a  mortgage  upon  the  land  levied  upon.  He 
further  alleges  that  when  said  note  became  due,  McGehee  was  unable  to  pay 
it,  and  that  he,  as  security,  was  compelled  to  pay  off  said  note  in  January, 
1873;  that  McGehee,  being  insolvent,  and  having  nothing  but  the  land  on 
which  he  had  given  the  mortgage  to  Bose,  sold  and  conveyed  said  land  to 
Hose,  in  January,  1873,  at  and  for  the  price  of  $2,507.11,  which  was  a  full 
and  fair  price  for  the  land,  and  that  at  that  time  he  Anally  and  fully  discharged 
the  said  McGehee  from  all  liability  to  him  on  account  of  the  money  paid  on 
said  note;  that  at  the  time  of  the  purchase  be  took  no  deed  or  written  evi- 
dence of  title  to  the  laud,  because  he  thought  the  mortgage  was  sufficient  title 
thereto,  but  that  he  went  immediately  into  possession  of  said  land,  and  re- 
mained in  possession,  exercising  acts  of  ownei-ship  and  control  over  the  same 
from  1873  up  to  the  present  time;  that  about  that  time  he  was  advised  by  a 
competent  and  skillful  attorney  that  in  order  to  protect  and  perfect  his  title 
to  the  land,  it  would  be  necessary  for  him  to  foreclose  the  mortgage  on  the 
same,  and,  acting  upon  this  advice,  he  employed  said  attorney,  and  at  the 
February  term,  1873,  obtained  a  rule  nUi  to  foreclose  said  mortgage,  and  the 
rule  was  made  absolute  at  the  August  term,  1873,  and  execution  was  issued 
thereon;  that  he  afterwards  used  the  execution  with  various  creditors  as  col- 
lateral security,  transferring  the  execution  to  said  creditors;  that  whenever 
he  did  so  use  it,  he  always  informed  said  creditors  of  his  ownership  and  pos- 
session of  said  land.  He  furtlier  alleges  that  if  the  judgment  of  Trice  was 
ever  a  lien  upon  this  land,  the  land  was  discharged  from  said  lien,  because 
he  was  a  bona  fide  purchaser  of  said  property,  and  had  been  in  possession  for 
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10  years  before  the  levy  was  made.  He  asked  a  decree  perpetually  enjoining 
aald^./a.  from  proceeding  against  said  land,  and  incase  the  tK)art  would  not 
grant  bim  that  relief,  he  asked  a  decree  against  Nathan  McGehee  for  the  sum 
of  $2,500,  with  interest,  and  that  this  decree  might  be  a  superior  lien  to 
Trice's  judgment  The  answer  of  Mrs.  Trice  simply  denied  all  the  material 
allegations  in  the  bill.  It  appears  from  the  record  that  this  mortgage  execu- 
tion of  Rose  was  lost  at  one  time,  and  that  Rose  petitioned  the  court  for  an 
clicLS  ft,  fa.t  stating  in  said  petition  that  McGehee  had  never  paid  any  part 
of  said  debt.  Hose  testified  on  the  trial  of  the  case  that  McGehee  was  his 
half  brother,  and  that  he  had  stood  his  security  on  a  promissory  note  for 
$2,500,  in  1872,  which  his  brother  was  unable  to  pay  when  the  same  fell  due, 
and  that  he  (Rose)  took  up  the  note,  substituting  his  own  note  and  a  mort- 
gage on  his  own  land  in  place  of  the  note  on  which  he  was  security,  and  that 
McGehee,  in  order  to  reimbui-se  him,  sold  him  this  land,  and  put  him  in  pos- 
session; that  he  went  into  possession  of  it  in  January  or  February,  1873; 
that  his  possession  was  open  and  notorious,  and  remained  so  up  to  the  time 
of  the  trial;  that,  shortly  after  he  purchased  the  land  from  his  brother,  his 
brother  removed  from  the  place  to  his  mother's  house,  where  Rose  him- 
self lived,  he  and  McGehee  being  sons  ot  the  same  mother;  that  McGehee  was 
old  and  feeble  at  the  time,  and  went  to  his  mother's  in  order  to  be  taken  care 
of,  and  because  he  had  no  other  relatives  in  that  county  to  whose  house  he 
could  go;  that  he  foreclosed  the  mortgage  against  his  brother  after  the  sale  of 
the  land  to  him  by  his  brother,  because  he  was  advised  by  Mr.  Briscoe  at  the 
time  that  that  was  the  way  to  protect  his  title;  that  he  did  not  think  a  deed 
was  necessary  after  the  fort^losure;  that  he  deposited  the  mortgage  execution 
with  two  creditors  at  different  times  as  collateral  security  for  loans  made  to 
him,  and  at  each  time  and  on  all  occasions  he  asserted  his  ownership  of  the 
land  totheereditors  with  whom  he  had  deposited  the  execution;  that  he  had 
received  from  the  place  on  an  average  about  seven  bales  of  cotton  a  year;  that 
he  had  paid  the  taxes  on  the  place  ever  since  he  purchased  it,  although  it  ap- 
peared from  the  tax-books  as  having  been  returned  by  McGehee  as  agent;  that 
he  had  t(dd  the  tax  i-eceiver  to  continue  it  on  his  bocto  that  way.  The  tax 
receiver  testified  the  same  thing,  as  to  Rose  giving  in  the  taxes  in  that  man- 
ner. Rose  testified  that  the  value  of  the  land,  at  the  time  he  purchased  it, 
was  about  $8  an  acre.  Other  witnesses  testified  as  to  the  value  of  the  land, 
holding  it  at  from  83  to  $8  an  acre,  except  one,  who  placed  it  at  $8  an  acre. 
It  appeared  also,  on  this  point,  that  Lawton  had  lent  $1,400 of  money  to  Rose, 
taking  this  land  as  security,  and  that  Rose  was  to  lend  one-third  in  amount  of 
the  value  of  the  land.  Several  witnesses  testified  that  Rose  had  been  in  open 
and  notorious  possession  of  the  land  for  15  years.  Ferry  testified  that  he  had 
advanced  money  to  Rose,  ai)d  had  taken  this  mortgage^  /a.  as  part  collateral 
for  the  advance,  and  that  Rose  had  told  him  at  that  time  that  the  land  be- 
longed to  his  brother.  Whitfield,  who  was  PeiTy's  attorney  in  preparing  the 
papers  for  that  loan,  testified  that  Rose  stated  at  that  time  that  the  land  belonged 
to  bim,  and  not  to  his  brother.  One  witness  testified  that  he  heard  McGehee 
say  some  time  subsequent  to  the  alleged  sale  of  land  that  the  land  belonged  to 
him,  ami  not  to  Rose;  that  Rose  only  had  it  for  the  purpose  of  working  out 
the  debt  which  he  owed  to  McGehee,  and  that  the  debt  would  soon  be  paid, 
and  be  would  go  back  in  possession.  Another  witness  testified  that  he  heard 
the  contract  b^ween  Rose  and  McGehee  about  the  sale  of  the  land,  and  that 
Rose  was  complaining  that  the  land  was  not  sufiicieiit  to  pay  hiui  the  $2,500 
which  he  had  assumed  for  McGehee,  and  McGehee  told  him  it  was  all  he  had; 
that  he  would  try  to  make  up  the  balance.  It  appears  further  from  the  evi- 
dence that  Rose  never  paid  Sibley  the  $2,500,  although  he  had  given  his  note 
and  mortgage  for  the  amount,  and  that  in  1876  they  reduced  it,  and  compro* 
mised  the  matter  by  taking  Rose's  note  for  15  bales  of  cotton  and  Wright  as 
security  on  said  note.    TMs  note  was  subsequently  paid  off  by  Rose.    When 
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Rose  was  negotiating  with  Lawton  for  the  loan,  in  1883,  Lawton's  attorney 
declined  to  recoitimend  tlie  loan,  because  Rose  had  no  paper  title  to  the  land. 
A  deed  was  prepared  that  was  carried  to  McGehee  by  Payne,  and  McGehee 
stated  that  the  land  belonged  to  Hose;  that  he  had  sold  Liose  tiie  land  in  con- 
sideration of  his  taking  up  the  Sibley  note,  and  that  he  would  have  made 
him  a  deed  long  ago  if  he  bad  thought  it  would  have  been  necessary.  In 
1882  McGeliee  applied  to  the  judge  of  the  superior  court  for  the  appointment 
of  a  trustee,  alleging  in  his  petition  that  the  trustee  appointed  for  hirn  under 
his  grand motlver's  will  was  dead,  and  that  it  was  necessary  for  him  to  have 
a  trustee  in  order  for  him  to  dispose  of  this  land,  which  he  alleged  in  bis  peti- 
tion belonged  to  him.  It  appears  that  Rose  never  saw  this  petition,  or  Icnew 
anything  about  it,  until  it  had  been  acted  upon  by  the  court. 

This,  in  substance,  is  the  testimony  which  was  before  the  jury  upon  the 
trial  in  the  court  below.  The  jury  found  the  property  not  subject.  Mrs. 
Trice  made  a  motion  for  a  new  trial,  which  was  overruled  by  the  court,  and 
she  excepted.  The  grounds  of  the  motion  for  a  new  trial  are  as  follows:  "  (1) 
That  the  court  erred  in  admitting  claimant  to  testify  to  an  oral  contract  be- 
tween himself  and  the  defendant  in  ft,  fa.,  who  is  now  dead,  said  contract 
being  the  chief  issue  on  trial.  (2)  Said  verdict  is  contrary  to  law  and  the 
evidence  and  the  charge  of  the  court.  (3)  The  court  erred  in  charging  sec- 
tion 3588  of  the  Ckxie  as  applicable  to  the  evidence. " 

1.  The  first  ground  of  this  motion  cannot  be  considered  here,  because  the 
motion  does  not  state  that  objection  was  made  to  this  testimony  in  the  court 
be!ow;  nor  does  it  state  the  grounds  of  the  objection. 

2.  The  main  question  in  this  case  was  as  to  the  bona  fides  of  Rose,  as  to 
whether  that  was  a  real  bona  fide  purchase  that  he  made  from  McGehee,  or 
whether  it  was  fraudulent.  The  charge  of  the  court  below  was  not  sent  up  in  the 
record,  nor  is  there  any  exception  taken  thereto  except  the  third  ground.  We 
therefore  presume  that  the  charge  was  a  fair  and  legal  charge,  that  the  court 
called  the  attention  of  the  jury  to  all  the  indicia  of  fraud  and  the  acts  of  good 
faith,  as  disclosed  by  the  evidence.  He  doubtless  called  their  attention  to  the 
fact  chat  Rose  took  no  deed  at  the  time  of  the  purchase;  to  the  fact  that  he 
foreclosed  this  mortgage  in  a  month  after  he  claimed  to  have  purchased  the 
land;  to  the  fact  that  Rose  placed  the  mortgage  fi.fa.  as  collateral  for  two 
loans  that  he  claimed  from  Wright  and  Perry  &  Denton;  to  the  fact  that  he 
applied  for  an  alias  fi.fa,,  and  the  recitals  in  that  application;  to  his  declara- 
tions to  Ferry;  the  declarations  of  McGehee,  wherein  he  claimed  the  land  be- 
longed to  him;  the  application  of  McGehee  for  a  trustee,  and,  upon  the  other 
hand,  to  Rosens  explanation  of  his  conduct;  the  sutficiency  of  that  explana- 
tion to  satisfy  the  jury,  his  possession,  his  ownership,  and  the  bona  fides  of 
the  whole  transaction. 

8.  After  this  legal  charge  the  jury  found  for  the  third  time  in  favor  of  Rose. 
It  was  a  question  of  good  faith  and  of  fraud.  These  questions  are  peculiarly 
within  the  province  of  the  jury.  The  jury  are  made  by  law  the  sole  judges  of 
these  qu^tions.  They  are  to  determine  from  the  evidence  whether  the  trans- 
action was  bona  fide  or  fraudulent.  As  said  before,  they  have  found  three 
times  that  Rose  purchased  this  land  from  McGehee  in  good  faith.  It  was  held 
by  this  court,  at  the  present  term,  that  "after  two  or  more  concurrent  ver- 
dicts, the  evidence  is  to  be  taken  by  a  reviewing  court  most  strongly  in  favor 
of  the  prevailing  party.''  In  that  case  there  hA  been  three  verdicts  in  favor 
of  Windsor,  upon  conflicting  testimony.  The  judge  below  set  aside  the  third 
verdict,  as  he  had  the  other  two  verdicts,  and  this  court  reversed  his  judg- 
ment, and  said  that  the  third  verdict  should  stand.    Windsor  v.  Cruise.^ 

While  we  might  not  have  found  this  verdict  if  we  had  been  the  jury,  yet, 
the  tribunal  appointed  by  law  to  ascertain  the  facts  and  motives  having  found 

>  Opinion  by  Blbcklst,  C.  J.,  not  yet  filed. 
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three  times  that  this  was  a  fair  transaction  between  Bose  and  Mc(>ehee»  we 
do  not  feel  disposed  on  this  ground  to  set  aside  that  yerdlqt«  especially  as  the 
able,  conscientious,  and  impartial  judge  who  tried  the  case  is  satisfied  with 
the  verdict. 

4.  Complaint  is  made  in  the  third  ground  that  the  judge  charged  section 
3583  of  the  Ckxle,  it  being  claimed  by  ttie  plaintiff  in  error  ttiat  it  was  inap* 
plicable  to  the  facts  as  disclosed  by  the  evidence.  We  do  not  think  that  it  was. 
The  gist  of  that  section  of  the  Code  is  bona  fides.  The  same  questions  we 
have  just  considered  are  embraced  in  that  section.  Was  Bose  a  bona  fide 
purchaser  of  this  land  ?  If  so,  was  he  in  possession  of  it  more  tiian  four  years 
after  the  rendition  of  Triceps  judgment?  If  he  was,  we  are  at  a  loss  to  see 
how  the  section  was  inapplicable  to  the  case.  It  does  not  matter,  in  our  opin- 
ion, whether  the  judgment  had  been  obtained  when  Bose  purchased  or  not.  If 
he  purcliased  bonaflde,  and  paid  value,  and  took  no  deed  at  the  time  of  the  pur- 
chase, he  had  a  perfect  equity  to  have  forced  McOehee  to  make  a  deed ;  and  if  Mrs. 
Trice  allowed  her  execution  to  remain  in  the  hands  of  the  sheriff  for  four  years 
after  she  obtained  it,  and  also  continued  in  open  and  notorious  possession  of  the 
land,  we  do  not  see  why  this  section  of  the  Code  would  not  apply  to  that  state  of 
facts.  On  a  careful  reading  of  this  section  it  will  be  seen  that  it  does  not  depend 
upon  the  purchaser  having  a  paper  title.  It  depends  upon  the  bona  fides  of 
the  purchase,  the  payment  of  a  valuable  consideration,  and  a  possession  of 
four  years.  If  these  three  things  concur,  the  statute  declares  that  the  lien  of 
the  judgment  shall  be  discharged  from  that  particular  land.   We  are  strength- 

.  ened  in  this  view  by  the  decision  in  the  case  of  Janes  v.  Patterson^  62  Oa. 
527,  in  which  this  court  held  that  ''where  the  vendee  of  land,  holding  a  bond 
thereto  with  part  of  purchase  money  paid,  sold  and  conveyed  the  same  by. 
deed,  and  the  vendor,  before  the  sale,  obtained  judgment  for  the  balanoe  of 
the  purchase  money  unpaid,  and  levied  the  execution  thereon;  and  a  pur- 
chaser deriving  title  from  the  purchaser  from  the  vendee  claimed  the  same, 
and  relied  upon  the  four  years*  statute  to  discharge  the  land  from  the  lien  of 
the  judgment  for  the  purchase  money,  he  and  those  under  whom  he  held  hav- 
ing bad  possession  for  more  than  four  years  before  any  legal  levy  was  made; 
held,  that  if  the  purchase  was  bona  fide,  and  for  value,  the  land  was  protected 
against  the  lien  of  the  judgment,  but  only  to  the  extent  of  the  interest  in  the 
land  which  the  defendant  in  execution  had  under  the  bond  for  titles,  the  four 
years'  possession  not  beginning  to  run  so  as  to  discharge  the  entire  title  in  the 
land  fi-om  the  lien  for  purchase  money  until  that  title  passed  by  deed  out  of 
the  defendant  in  execution."  In  that  case  the  vendor  sold  the  land  to  the 
vendee  in  1854,  the  vendee  paying  part  of  the  purchase  money.  The  vendee 
subsequently  sold  the  land.  The  vendor  sued  the  vendee  for  the  balance  of 
the  purchase  money  in  1858.  The  puretiaser  from  the  vendee  had  been  in  pos- 
session more  than  four  years,  when  the  execution  for  the  purchase  money  was 
levied,  and  this  court  held  that  the  lien  of  the  judgment  w<is  discharged  as 
to  that  part  of  the  land  which  had  been  paid  for,  although  no  deed  was  made 
until  just  before  the  levy.  We  therefore  think  that  when  Mrs.  Trice,  as  ex- 
ecutrix of  her  husband's  estate,  allowed  her  judgment  to  remain  in  the  sher- 
iff's hands,  and  never  levied  it  upon  this  land  until  four  years  after  she  had 
obtained  a  judgment,  and  Bose  became  a  bona  fide  purchaser  for  value,  the 
lien  of  the  judgment  was  discharged  as  to  this  land,  whether  Bose  had  a  paper 
title  or  not;  and  the  court  below  did  not  err  in  giving  this  principle  in  charge 
to  the  jury. 

5.  It  was  argued  before  us  that  Bose  was  estopped  from  claiming  title  to 
the  land  by  his  action  in  foreclosing  the  mortgage,  and  applying  for  an  alias 
fi./a,,  and  that  therefore  the  verdict  was  wrong.  If  that  theory  be  sound,  it 
ought  to  have  been  presented  in  the  court  below.  "  The  estoppel,  if  any,  ought 
to  have  been  urged  there,  but  neither  in  the  motion  for  a  new  trial  nor  else- 
where in  the  record  is  there  any  indication  that  the  question  of  estoppel  was 
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presented  to  the  court  or  to  the  Jury;  and  for  that  reason  we  do  not  deal  with 
it  here."  Jones  v.  erantham,  5  S.  £.  Bep.  764,  (March  term,  1888.)  Judg- 
ment affirmed. 


Lewis  et  al.  «.  ARiisTBONa. 
{auprefTM  Cowrt  of  Georgia^    July  11, 1888.) 
Pbikoipal  Awi)  SuBBTT-- Relbasb  o»  Sukbtt— What  Amoukts  to. 

A  jndgment  against  defendant  having  been  affirmed,  he  obtained,  without  the 
consent  of  the  surety  on  his  supersedeas  bond,  an  injunction  restraining  further 
proceedings.  Held,  that  a  release  of  the  surety  on  the  injunction  bond  released  the 
surety  on  the  supereedeas  bond,  at  least  to  the  extent  of  the  property  owned  by 
the  other  surety.^ 

Error  from  superior  court,  Dougherty  county;  Bower,  Judge. 

Action  by  J.  W.  Armstrong,  administrator  of  the  estate  of  J.  W,  Arm- 
strong, deceased,  against  the  heirs  at  law  of  John  F  Lewis,  deceased,  who 
was  surety  upon  a  itupersedeas  bond  given  by  his  father,  John  B.  Lewis,  upon 
suing  out  a  writ  of  error  from  a  judgment  in  favor  of  the  plaintiff's  intes- 
tate. Judgment  was  given  for  the  plaintiff  below,  and  defendants  took  out  a 
writ  of  error. 

D.  H  Pope,  for  plaintiffs  in  error.  /•  Armstrong  and  D.  A,  Vason,  for 
defendant  in  error. 

SnoitONS,  J.  It  appears  from  the  record  In  this  case  that  at  the  October 
term,  1868,  of  Dooly  superior  court,  J.  W.  Armstrong,  Sr.,  (since  deceased,)" 
obtained  a  common-law  judgment  against  John  B.  Lewis,  the  grandfather 
of  the  plaintiffs  in  error,  for  the  principal  sum  of  ^,164.26.  Execution  was 
issued  on  this  judgment  and  levied  on  the  22d  of  January,  1869,  upon  all  the 
property  of  the  defendant  in  ft.  fa.  To  this  levy  an  attidavit  of  illegalify  was 
filed  by  the  defendant  in  JL  fa.^  returnable  to  the  April  term,  1869,  of  Dooly 
superior  court.  The  case  came  on  to  be  tried  at  the  October  term.  1871,  when 
the  court  overruled  the  affidavit  of  illegality  on  all  the  grounds  taken.  From 
this  ruling  of  the  court,  the  defendant  in  fi,  fa»,  John  B.  Lewis,  sued  out  a 
writ  of  error  to  the  January  term,  1872,  of  the  supreme  court,  executing  a 
supersedeas  bond  dated  October  .17,  1871,  and  giving  his  son,  John  F.  Lewis, 
the  father  of  the  present  plaintiffs  in  error,  as  his  surety  thereon.  On  the 
hearing  in  the  supreme  court,  the  judgment  of  the  court  below  was  affirmed. 
Afterwards,  on  the  25th  of  June,  1872,  when  the  sheriff  was  proceeding  to 
execute  the  Jfi.  fa„  John  B.  Lewis,  the  defendant  in  ft,  fa,,  filed  another 
affidavit  of  illegality,  alleging  that  the  fi.  fa.  was  proceeding  illegally,  be- 
cause the  judgment  of  the  supreme  court  had  not  b^n  returned  and  made 
the  judgment  of  the  superior  court.  At  the  September  term,  1872»  of  the 
superior  court,  the  afiidavit  was  dismissed.  Prior  to  the  dismissal  of  this 
last  affidavit  of  illegality,  on  the  29th  of  July,  1872,  John  B.  Lewis,  the  de- 
•fendant  in  fi.fa,,  filed  his  bill  for  injunction,  relief,  etc,  in  Sumter  superior 
court,  against  J.  W.  Armstrong,  administrator,  et  o^.,  and  obtained  an  in- 

'  A  principal  forfeited  his  baU-bond  in  a  criminal  case,  and  a  judgment  nisi  was  en- 
tered thereon.  Mure  than  two  months  thereafter  be  was  arrested  on  an  aXias  ca^ias^ 
and  more  than  five  months  thereafter  he  executed  a  new  bond,  and  was  released  from 
custody.  Subsequently  he  was  tried  and  convicted.  Held,  that  these  facts  did  not  re- 
lease the  sureties  on  the  first  bond.  Conner  y.  State,  (Tex.)  9  S.  W.  Rep.  68.  See,  also, 
cases  cited  in  note. 

The  commissioners'  court  required  a  tax  coUector  to  give  a  new  bond  upon  the  death 
of  a  surety.  The  new  bond  was  approved  by  that  court,  but  was  rejected  by  the  comp- 
troUer.  The  collector,  however,  was  not  removed,  and  afterwards  defaulted.  HeloL, 
that  the  requirement  of  the  commissioners'  court  for  a  new  bond,  its  approval  thereof, 
and  the  failure  to  remove  the  collector  on  the  non-approval  thereof  by  the  comptroUer, 
did  not  discharge  the  sureties  on  the  original  bona.  Finch  v.  State,  (Tex.)  9  8.  W. 
Rep.  86. 
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junction  restraining  further  proceedings  under  the  ft.  fa.  This  injunction 
was  granted  on  condition  that  John  B.  Lewis  would  give  a  bond  with  good 
security  for  the  eventual  condemnation  money  in  the  case,  and  all  damages 
which  might  accrue  by  reason  of  the  granting  (^  the  injunction.  This  bond 
was  given  by  John  B.  Lewis,  with  Pleasant  A.  Ray  as  surety  thereon.  This 
injunction,  after  a  pix>tracted  litigation,  was  finally  dissolved  on  the  26th  of 
November,  1881.  John  B.  Lewis  excepted  to  the  judgment  dissolving  the 
injunction,  and  brought  the  same  to  this  court;  and  at  the  July  term,  1882, 
this  court  affirmed  the  judgment  of  the  court  below.  This  judgment  of  af- 
firmance was  made  the  judgment  of  the  superior  court  of  Sumter  county  at 
the  April  term,  1883.  J.  W.  Armstrong,  as  administrator  of  the  plaintiff  in 
ft.  fa.,  proceeded  to  readvertise  and  sell  all  the  real  estate  of  the  defendant 
in  fl.  fa„  on  the  first  Tuesday  in  February,  1884,  and  realized  therefrom  the 
net  sum  of  $3,249.25,  leaving  a  balance  due  on  the>{.  fa.  of  $8,082.22,  piin- 
cipal  and  interest  to  January  1,  1886.  After  this  sale  of  the  property  of 
John  B.  Lewis,  the  plaintifl!  in  fl.  fa.  filed  his  bill  in  equity  in  Dooly  supe- 
rior court  against  the  heirs  at  law  of  Pleasant  Ray,  the  security  on  the  in- 
junction bond,  to  recover  the  penalty  named  in  the  bond;  Ray  having  died 
prior  to  this  time.  This  suit  was  made  returnable  to  the  March  term,  1885, 
of  that  court,  but  was  compromised  before  the  hearing  by  the  payment  of 
$1,000  by  Thomas  J.  Ray,  one  of  the  defendants  and  heirs  at  law  of  Pleasant 
Ray.  After  this  compromise  with  Ray,  the  plaintiff  in>^ /a.  filed  his  bill  against 
the  heirs  at  law  of  John  F.  Lewis,  the  security  on  the  mpenedeas  bond  given 
October  17, 1871 ;  John  F.  Lewis  having  died  pending  this  litigation,  and  his  ad- 
ministrators having  been  discharged  after  distributing  the  whole  of  his  estate. 
The  bill  alleged  the  foregoing  facto,  and  prayed  for  a  decree  against  the  heirs  at 
law  of  John  F  Lewis,  jointly  and  severally,  for  the  balance  due  on  the  fi.  fa. 
The  defendants  in  the  court  below  demurred  to  the  bill,  on  the  ground  that  by 
the  making  of  the  remittitur » the  judgment  of  the  court  was  a  complete  and 
perfect  judgment  on  the  bond  sued  on,  both  against  the  principal  and  the  surety 
thereon,  and  more  than  10  years  having  elapsed  and  no  execution  having 
been  issued  thereon,  it  was  dormant,  and  could  not  be  reviewed.  They  an- 
swered the  bill,  and  admitted,  in  substance^  that  Pleasant  Ray,  the  last  surety, 
was  first  liable;  if  not,  he  was  at  least  a  co-surety,  and  his  discharge  oper- 
ated as  a  discharge  of  the  first  surety;  that  when  J.  B.  Lewis  filed  his  bill, 
he  was  amply  solvent  and  able  to  pay  the  debt,  but  that  while  the  injunction 
was  pending,  and  while  Ray,  the  discharged  surety,  was  carrying  J.  B.  Lewis, 
or  standing  for  him,  he,  J.  B.  Lewis,  l)ecame  insolvent;  and  that  Ray*s  estate 
was  appraised  at  nearly  $12,000.  He  left  no  minor  children.  By  consent  of 
the  parties,  the  judge  tried  the  cause  without  a  jury;  and,  after  hearing  the 
pleadings  and  evidence,  the  court  found  for  the  complainant  $7,032.22,  with 
interest  from  the  1st  of  January,  1886,  and  costs,  and  entered  a  decree  accord- 
ingly; to  which  judgment  the  defendants  below  excepted. 

1.  We  think  the  court  erred  in  its  finding.  The  evidence  shows  that  J. 
B.  liCwis,  the  principal,  had  ample  property  with  which  to  satisfy  this  judg- 
ment in  1872,  when  he  filed  a  bill  for  injunction,  and  when  Ray  signed  the 
second  bond  as  his  surety,  for  the  eventual  condemnation  money  and  dam- 
ages. So  far  as  the  record  discloses,  this  was  done  without  the  knowledge  or 
consent  of  John  F.  Lewis,  the  surety  on  the  supersedeas  bond.  When  Ray 
signed  the  injunction  bond,  he  undertook  to  pay  the  principal  and  interest 
due  on  the  execution,  and  all  damages  which  might  arise  from  the  granting 
of  the  injunction.  He  was  at  least  bound  jointly  with  John  F.  Lewis,  the 
other  surety,  for  the  amount  of  the  execution.  When,  therefore,  the  plaintiff 
in  execution  discharged  his  heirs  at  law  on  the  payment  by  them  of  $1,000, 
it  was  an  injury  to  the  other  surety.  If  John  F.  Lewis,  the  first  surety,  liad 
paid  off  this  execution,  he  would  have  been  entitled  to  all  the  liens  or  securi- 
ties tliat  the  creditor  had.    The  creditor  having  discharged  Ray^  Law^l^e 
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first  surety,  coald  not  have  enforced  the  creditor's  demand  against  Baj.  In 
the  notes  of  1  White  &  T.  Lead.  Gas.  Eq.  pt.  1,  p.  158.  quoting  from  HartfJoeU  v. 
Smith,  15  Ohio  St.  200,  it  is  said:  "It  is  well  settled  that  if  the  interposition 
of  the  second  surety  is  for  the  benefit  of  the  principal  alone,  without  the  sanc- 
tion or  assent  of  the  first  surety,  who  may  be  prejudiced  thereby, — ^as  when  the 
effect  of  the  second  bond  is  to  prevent  the  enforcement  of  present  payment 
from  the  principal,  and  thus  to  prolong  the  responsibility  of  the  first  surety, 
— ^in  such  a  case  the  equity  of  the  first  surety  is  superior,  and  he  is  entitled 
to  be  subrogated  to  the  rights  of  the  creditor  as  against  the  second.  *  *  * 
But  the  rule  is  otherwise  where  the  surety  in  the  second  bond  becomes  bound 
for  a  purpose  in  which  both  the  principal  and  the  prior  surety  concur,  in 
which  they  both  have  an  interest,  and  where  the  assent  of  the  prior  surety  is 
expressly  given,  or  is  clearly  to  be  inferred  from  the  circumstances  of  the 
case.  In  such  a  case,  the  last  surety  has  a  right  to  look  for  his  indemnity, 
not  only  to  his  principal,  but  to  such  fixed  securities  as  have  been  given  to 
the  creditor  when  his  engagement  was  entered  into,  and  on  the  faith  of  which 
he  may  be  presumed  to  have  incurred  his  obligations. "  Howe  v.  Frazer,  2 
Bob.  (La.)  424,  cited.  They  say.  farther:  **It  is  settled  law  that  if  a  cred- 
itor, by  a  valid  contract  with  his  principal  debtor,  without  the  consent  of  the 
surety,  extend  the  time  of  payment,  by  thus  tying  up  his  own  hands  and  sus- 
pending his  right  of  action  on  the  original  contract  against  the  principal,  he 
discharges  the  surety.  But  if  the  contract  for  extending  the  time  be  made 
with  the  assent  of  the  surety,  his  liability  remains  unaffected.  Upon  a  prin- 
ciple quite  analogous  to  this  do  the  conflicting  equities  of  prior  and  subse- 
quent sureties  in  cases  like  the  present  depend.  If,  without  the  consent  of 
the  first  surety,  the  creditor  is  arrested  in  the  collection  of  his  debt  from  the 
principal  by  the  interposition  of  a  second  surety,  the  former  will  be  allowed, 
for  his  indemnity,  to  be  subrogated  to  the  rights  of  the  creditor  against  the 
latter."  We  think,  therefore,  that  when  the  plaintiff  in  execution  discharged 
the  heirs  of  Ray,  the  last  surety,  it  amounted  to  a  discharge  of  the  heirs  at 
law  of  Lewis,  the  first  surety. 

2.  The  question  will  arise,  however,  whether  this  discharge  was  complete, 
or  only  pro  tanto.  We  are  inclined  to  think  that  it  was  not  a  complete  dis- 
charge, but  only  a  discharge  of  the  Lewises  to  the  extent  they  were  damaged 
by  the  release  of  the  property  owned  by  Ray  at  the  time  of  his  death.  The 
evidence  before  the  court  was  conflicting  upon  this  point,  but  was  iu>t  con- 
sidered by  the  court,  because  he  took  a  different  view  from  that  which  we 
take  of  the  case.  The  rule  seems  to  be:  "If  the  creditor  has  a  surety  for  the 
debt,  and  also  has  a  lien  upon  the  property  of  the  principal  for  the  security  of 
the  same  debt,  and  he  relinquishes  such  lien,  and  by  his  act  such  lien  is  ren- 
dered unavailable  for  the  payment  of  the  debt,  the  surety  is,  to  the  extent  of 
the  value  of  the  lien  thus  lost,  discharged  from  liability.  ♦  ♦  *  Upon  ob- 
taining such  a  lien,  the  creditor  becomes  a  trustee  for  all  parties  concerned, 
and  is  bound  to  apply  the  property  for  the  purposes  of  the  trust.  When  such 
lien  is  acquired  after  the  surety  becomes  bound,  and  even  without  his  knowl- 
edge, the  rule  is  the  same.  *  *  *  Where  a  creditor  has  released  a  secu- 
rity to  the  benefit  of  which  the  surety  is  entitled,  it  has  been  held  that  the 
burden  of  proving  the  value  of  the  thing  lost  is  upon  the  creditor;  and  where 
a  judgment  against  the  principal  was  discharged,  and  there  was  no  proof  as 
to  its  value,  it  was  presumed  to  be  of  face  value.  The  court  said:  *It  is 
right  to  apply  the  general  rule  of  damages  that  when  the  amount  is  made  in- 
capable of  estimation  by  the  act  of  the  wrong-doer,  he  must  be  made  respon- 
sible for  the  value  it  may  by  reasonable  possibility  turn  out  to  be  of.*  ** 
Brandt,  Sur.  §  370.  We  think,  therefore,  that  the  court  erred  in  finding  the 
whole  amount  due  upon  this  execution,  principal  and  interest,  against  the 
heirs  at  law  of  Lewis,  the  first  surety.  We  think  that.  Bay  being  primarily 
liable,  the  court  should  inquire,  or  should  ascertain  upon  the  jiext  trial,  the 
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amount  of  Ray^s  property  that  .was  subject  to  this  judgment  and  execution, 
and  determine  how  much  thereof  was  released  by  the  plaintiff,  and  credit 
whatever  amount  was  released  to  the  heirs  of  Lewis.    Judgment  reversed. 

Blbc£LEY»  G.  J.,  did  not  preside  on  account  of  indisposition. 


Jones  «.  Ambkigus,  P.  &  L.  B.  Co. 
{Sujyreme  Court  of  Georgia.    July  11,  1888.) 

RaILBOAD   GOMPAinBS— STOCK-KlLUNa  CaSBB— 8TATUTOBT    PROGEBDINQg  BBVORV  JUS- 
TICES. 

Code  Oft.  i  9045,  allows  a  justice  summarily  to  assess  damages  not  ezoeedlng  ISO 
against  a  railroad  company  for  kiliinff  stock;  and  sections  9088,  8040,  make  the 
company  liable  in  double  the  value  of  the  stock  killed,  on  failure  of  its  overseer  or 
track-mender  to  report  the  killing.  Held,  that  a  claim  for  the  killing,  and  for  fail- 
ure to  report  the  same,  must  be  established  by  separate  proceedings  before  the  jus- 
tice. 

Error  to  superior  court,  Webster  county;  Fort,  Judge. 

Action  by  Jones  agsiinst  the  Americas,  Preston  &  Lumpkin  Railroad  Com- 
panv,  for  the  killing  of  plaintiff's  hogs,  and  for  failure  to  report  the  same. 
There  was  a  judgment  for  defendant,  and  plaintiff  appeals. 

D.  R.  Shepherd  and  E  F,  Hinton,  for  plaintiff  in  error.  B,  P.  Hollis  and 
C  B.  Hudson,  for  defendant  in  error. 

SiHMONS,  J.  It  appears  from  this  record  that  the  railroad  company  had 
killed  two  hogs  belonging  to  Jones,  and  that  the  employes  of  the  company  had 
failed  to  make  a  report  thereof,  as  required  by  law.  Jones  commenced  a  sum- 
mary proceeding  before  a  justice  of  the  peace,  alleging  his  damages  to  be  not 
exceeding  $30,  as  provided  in  section  3045  of  the  Code.  In  addition  to  this, 
he  alleged  extra  damage  in  the  amount  of  $30,  on  account  of  the  failure  of 
the  employes  to  report  the  killing  of  the  hogs,  as  provided  by  sections  303^ 
3041  of  the  Code.  The  magistrate  heard  the  testimony,  and  awarded  the  sum 
of  $60  damages.  The  case  was  appealed  by  the  railroad  company  to  the  su- 
perior court,  as  allowed  by  section  3046  of  the  Code,  and,  when  the  case  was 
called  for  trial,  it  was  dismissed  by  the  court,  on  motion  of  the  appellant,  on 
the  ground  that  the  justice  of  the  peace  had  exceeded  his  jurisdiction  in  award- 
ing $60  damages.  Jones  filed  his  bill  of  exceptions,  alleging  error  in  this 
ruling. 

We  think  the  coort  below  was  right  in  holding  tliat  the  justice  of  the  peace 
had  exceeded  his  jurisdiction.  This  was  not  an  ordinary  suit  in  a  justice's 
court,  as  was  contended  by  counsel  for  the  plaintiff  in  error,  but  was  a  sum- 
mary proceeding,  given  by  the  statute  to  owners  of  stock  to  recover  their 
damages  in  a  summary  manner.  The  law  only  requires  four  days'  notice  to 
be  given  to  the  railroad,  which  notice  may  be  served  upon  any  person  con- 
nected with  the  railroad;  and  it  specially  restricts  the  amount  of  the  claim 
and  the  jurisdiction  of  the  justice  of  the  peace  to  $30.  In  this  case,  not  only 
was  the  claim  for  damage  for  the  killing  of  the  hogs  brought  before  the  jus- 
tice of  the  peace,  but,  in  conjunction  therewith,  and  embraced  in  the  same 
notice,  were  the  damages  prescribed  in  sections  3040,  3041,  as  a  penalty  for 
the  failure  by  the  employes  of  the  company  to  report  the  killing  of  the  hogs. 
We  do  not  think  the  two  claims  can  be  joined  together  in  the  same  notice,  (1) 
because,  as  already  said,  the  justice  of  the  peace  is  limited  in  his  jurisdiction 
in  such  cases  to  the  amount  of  $30;  and  (2)  because  the  penalty  is  separate 
and  independent  matter.  The  statute  prescribed  that  the  overseer  or  track- 
mender  shall  first  be  liable;  and,  in  case  such  overseer  or  track-mender  is  in- 
solvent, the  railroad  company  shall  be  liable  to  pay,  according  to  the  provis- 
ions of  section  3040.    We  think,  therefore,  that  when  stock  is  killed,  and  the 
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damage  does  not  exceed  $30,  the  owner  may  give  notice,  and  have  his  damage 
assessed,  under  the  provisions  of  the  Code  above  cited;  and  where  the  over- 
seer or  track-mender  fails  to  report  the  killing  of  the  stock,  as  required  bylaw, 
the  owner  may  proceed  in  the  same  manner,  but  in- a  separate  proceeding,  and 
upon  a  different  notice;  and  he  cannot  consolidate  the  two,  as  was  done  in 
this  case.  We  therefore  think  the  court  did  right  in  dismissing  the  case. 
Judgment  affirmed. 


Tools  et  aL  v.  Pebry  et  ol. 

(Supreme  Court  of  Georgia,    July  11, 1888.) 

Wills— Con8Tructiox—De©cbiption  of  Bbnepiciaries. 

A  testAtor  directed  by  his  will  that  '^all  of  the  property  which  is  to  go  to  my 
daughters  under  the  will,  I  give  to  them,  and  to  each  of  them,  and  their  children, 
free  from  the  control,  debts,  and  liabilities  of  their  present  or  any  future  husband.  ** 
Held,  that  the  words,  ** their  present  or  any  future  husband,  **  construed  with  the 
words,  "their  children,  **  manifest  the  intention  of  the  testator  that  not  only  those 
children  who  were  alive  at  the  time  of  his  death,  but  such  as  might  be  bom  there- 
after, should  participate  in  his  property. 

Error  from  superior  court,  Troup  county;  Harbis,  Judge.* 
Longley  cfe  Pitman,  for  plaintiffs  in  error.     D.  /.  Qaffney  and  B.  H,  Big- 
hamt  for  defendants  in  error. 

Blandford,  J.  Young  Hall  made  a  will  and  died.  In  the  fifth  item, 
thereof  appears  the  following :  "All  of  the  property  which  is  to  go  to  my  daugh- 
ters under  the  will,  I  give  to  them,  and  to  each  of  them,  and  their  children, 
free  from  the  control,  debts,  and  liabilities  of  their  presimt  or  any  future  hus- 
band, to  and  for  their  sole  and  separate  use.  I  desire  that  the  husbands  of 
those  under  coverture  when  this  will  takes  effect  shall  be  their  trustees,  re- 
spectively, of  the  portion  given  to  their  wives  and  children."  Margaret  F., 
one  of  the  daughters  of  the  testator,  had,  before  the  making  of  the  will,  inter- 
married with  John  A.  fistes,  and  by  him  bad  two  children,  who  were  in  life 
at  the  death  of  the  testator;  and  other  children,  who  were  born  subsequently 
to  the  testator's  death.  Estes  died,  and  she  intermarried  with  W.  P.  Bruce, 
and  by  him  had  several  children. 

The  main  question  in  this  case,  and  the  only  question  we  deem  it  necessary^ 
to  decide,  is  whether,  under  this  will,  all  of  tlie  children  of  Margaret  F.  wer& 
entitled  to  participate  in  this  property  upon  the  deatii  of  tlie  mother.  The 
question  was  ieft  to  the  decision  of  the  chancellor  in  the  court  below,  and  h& 
held  that  none  of  the  children  of  Margaret  F.  but  those  who  were  in  life  at 
the  death  of  the  testator  took  any  interest  under  the  will;  and  that  decision  is 
excepted  to.  We  think  that  the  court  below  erred  in  this  construction  of  tho 
will.  We  think,  from  the  language  of  the  will,  that  it  was  the  intention  of 
the  testator  that  all  of  the  children  of  his  daughter  Margaret  F.,  born  and  to- 
be  born,  should  be  entitled  to  participate  in  the  property.  He  uses  the  words, 
''free  from  the  control,  debts,  and  liabilities  of  their  [his  daughters']  present 
or  jiny  future  husband;"  and  in  referring  to  the  husband,  as  he  does  here,  it 
is  to  be  inferi'ed  that  he  had  in  view  the  probability,  naturally  flowing  fix>m 
the  relation  of  husband  and  wife,  tliat  other  children  would  be  born  to  his 
daughters  than  those  who  might  be  in  life  at  the  death  of  the  testator.  He 
speaks  not  only  of  the  present,  but  the  future,  husband.  And  the  reasonable 
inference  is  that,  in  referring  to  his  daughtere^  children,  he  meant  not  only 
those  who  were  alive  at  the  time  of  his  death,  but  such  as  might  be  born  there- 
after, and  who  would  be  equally  near  to  him,  and  equally  entitled  to  be  objecti 
of  his  bounty.  We  think  that  the  chancellor  took  too  narrow  a  view  of  the 
testator's  intention  when  he  restricted  it  to  the  two  children  in  life  at  his 
dcjith ;  and  we  direct  that  the  decree  be  so  shaped  as  to  allow  all  of  the  chil- 
dren of  Margaret  F.  to  participate  in  this  fund.    Judgment  i-e versed* 
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PoffFEix  9.  Chapman. 

(Supreme  Ctmrt  of  Otorgia.    July  11, 1888.) 

Costs— Equal  Liabilitt— Mutual  Faults. 

In  proceedings  to  subject  personal  property  to  the  levy  of  an  ezeoation,  wbere 
both  the  plainuEff  and  the  claimant  are  in  teolt^  the  one  in  levying  on  too  much  of 
the  property,  and  the  other  in  claiming  more  taan  his  interest,  the  costs  should  be 
equallv  divided  between  them. 

Error  from  city  court  of  Savannah;  Harden*  Judge. 
Chxrrard  dk  Mkdrim^  Cor  plnintifl  in  error.    Dubignon  dk  Frasert  by  R.  G. 
Btwint  for  defendant  in  error. 

Blandford,  J.  An  execution  in  favor  of  Chapman  was  levied  upon  a 
boat  as  the  property  of  Inness,  the  defendant  In  execution.  Postell  inter- 
posed a  claim  on  the  trial  It  appeared  that  a  half  interest  in  the  boat  belonged 
to  the  claimant,  and  the  other  half  interest  to  the  defendant  In  execution  ^ 
and  the  Jury  found  that  a  half  interest  was  subject  to  the  levy.  The  court 
awarded  all  the  costs  against  the  claimant;  to  which  the  claimant  excepted. 

We  think  the  costs  should  have  been  apportioned  equally  between  the 
claimant  and  the  plaintiff  in  execution.  In  such  a  case  as  this,  equality  is 
equity.  Both  parties  were.at  fault, — the  plaintiff  in  levying  on  too  much  of 
the  boat,  and  the  claimant  in  claiming  too  much  of  it.  If  the  claimant  had 
merely  claimed  an  undivided  half  interest,  the  costs  would  have  fallen  entirely 
upon  the  plaintiff  in  execution.  Our  view  of  this  case  is  sustained  by  the 
supreme  court  of  South  Carolina  in  the  case  of  Btoneyy,  Bailey ,  5  S.  E.  Rep. 
347,  (decided  March  1,  1888,J  and  by  the  authorities  cited  in  that  case;  Mar^ 
tin  V-  Vallance,  1  East,  85();  Day  v.  Hanke,  8  Term  R.  654;  Seymour  v, 
Billings,  12  Wend.  285;  Johnson  v.  Fellows,  6  Hill,  858;  Forter  v.  Willet^ 
14  Abb.  Pr.  819;  Summers  v.  Jarnis,  Id.  322,  note.  We  reverse  the  judge- 
ment of  the  court  below,  and  direct  that  half  of  the  costs  be  entered  against 
the  plaintiff  in  execution,  and  the  other  half  against  the  claimant.  Judgment 
reversed. 


Oborciia  Pao.  Bt.  Co.  v,  Richardson. 

(Supreme  Court  of  Oeor^.    Jnly  11, 188S.) 

Kl^LIGBNCB— PLEADnTG — ^DECLARATION— SUFFrOTBNOT. 

A  declaration  in  an  action  against  a  railroad  oompaay  for  injuries  reoeived  hj 
plaintiff  while  croesins  a  trestle  at  iil^ht»  wldoh  aU«pee  that  the  engineer  and  fbre- 
maa  oould  have  seen  plaintiff  by  the  exercise  of  ordinary  diligence,  and  that  If  the 
engineer  had  blown  tne  whistle,  he  could  have  fallen  between  the  cross-ties,  and 
escaped,  in  the  absence  of  allegations  that  he  made  efforts  to  escape  the  injury,  or 
that  the  engineer  or  fireman  did  see  him,  or  that  the  englnear's  neglect  was  will- 
ful, does  not  state  a  cause  of  action.^ 

Error  from  superior  court,  Fulton  connty;  Marshall  J.  Oelabkb,  Judge. 
The  following  is  the  declaration  referred  to  in  the  opinion: 
The  petition  of  S.  B.  Hichardson  shows  that  the  Georgia  Pacific  Railway 
Company,  a  corporation  duly  incorporated,  has  damaged  him  in  the  sum  of 
$5,000,  by  reason  of  the  following  facts:  On  the  6th  day  of  June,  1884,  late 
in  the  evening,  your  petitioner  was  on  the  track  of  defendant,  at  the  Tricka- 
jack  trestle,  in  said  state;  he  was  knocked  therefrom  and  injured  by  the  run- 
ning of  defendant's  locomotive  and  cars;  and  plaintiff  further  charges  that 
this  was  without  fault  or  negligence  on  his  part,  and  was  due  to  the  negli« 
genee  of  defendant  in  running  at  too  great  rate  of  speed,  and  neglecting  to 
ring  its  bell  or  blow  its  whistle  as  a  warning  to  him,  and  in  failing  to  have 

*Ck>noeming  the  requisites  and  sufficiency  of  the  pleadings,  in  actions  for  negligent 
injuries,  see  Railroad  Co.  v.  Jones,  (Ala.)  8  South.  Hep.  002,  and  note;  Railroad  Go.  v. 
iStohell,  (Ky.)  8  8.  W.  Rep.  706,  and  note. 
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a  good  head-light,  and  in  not  checking  speed  of  the  train.  Plaintiff  care- 
fully listened  for  an  approaching  train  before  he  undertook  to  cross  the  bridge 
or  trestle,  but  heard  none.  The  trestle  on  bridge  was  ao  constructed  that 
with  safety  plaintiff  could  have  dropped  down  between  the  beams.  The  train 
of  defendant  approached  from  behind  plaintiff.  The  universal  custom  of  de- 
fendant was  to  blow  its  whistle  just  before  reaching  this  place.  This  it  failed 
to  do.  The  plaintiff  could  have  been  seen  from  the  engine  for  a  considerable 
distance  before  the  engine  struck  him.  By  said  accident  your  petitioner's 
back  and  legs  were  injured.  He  was  otherwise  bruised.  He  incurred  an 
expense  of  $100  for  doctor's  bills,  nursing,  and  medicine.  He  has  lost  totally 
three  months  of  time,  and  his  capacity  to  earn  money  has  been  permanently 
diminished  one-third.  At  the  time  of  said  accident  your  petitioner  was  36 
years  old,  and  was  able  to  earn  from  three  to  eight  dollars  per  day.  Your 
petitioner  has  suffered,  still  suffers,  and  will  continue  to  suffer  great  pain. 
Wherefore,  etc. 

Hopkins  <&  9lenn^  for  plaintiff  in  error.  HoJu  (ft  Burtaih  Smithy  for  de- 
fendant in  error. 

Simmons,  J.  Richardson  brought  his  action  against  the  Georgia  Pacific 
Bailway  Company  for  personal  injuries.  The  declaration  is  fully  set  out  in 
the  statement.  The  defendant  demurred  to  the  Qeclaration,  on  the  ground 
that  it  did  not  set  out  a  sutficient  cause  of  action.  The  demurrer  was  over- 
ruled, and  the  defendant  excepted. 

We  think  the  court  erred  in  overruling  this  demurrer.  We  have  carefully 
read  tills  declaration  and  the  amendment  thereto,  and  do  not  think  that  any 
«nfiicient  cause  of  action  is  set  out  against  the  defendant.  The  plaintiff,  ao- 
•cording  to  the  declaration,  went  upon  a  trestle  on  the  defendant's  road,  in  the 
night-time,  about  the  time  he  knew  the  defendant's  train  would  come  along 
4ind  pass  over  the  trestle.  He  alleges  in  the  declaration  that  if  the  engineer 
Jiad  blown  his  wliistle,  he  could  have  fallen  between  the  cross-ties  and  hung 
Iby  his  hands  until  the  train  passed,  and  that  the  engineer  and  lireman  could 
liave  seen  him  by  the  exercise  of  ordinary  diligence.  He  does  not  allege  what 
he  did  to  avoid  the  injury  to  himself.  It  may  be  inferred,  however,  from  the 
allegations  in  the  declaration  that  be  could  have  seen  the  engine  approaching 
much  sooner  than  the  engineer  could  have  seen  him,  and  that  he  macie  no  ef- 
fort to  avoid  the  injury.  There  was  no  public  crossing  near  this  trestle  which 
required  the  engineer  to  blow  his  whistle.  There  was  no  allegation  in  the 
declaration  that  the  engineer  or  fireman  did  see  the  plaintiff  before  be  was  in- 
jured. It  does  not  allege  that  the  neglect  on  the  part  of  the  engineer  was 
willful.  We  therefore  rule  that  there  were  no  such  allegations  in  the  plain- 
tiff's declaration  as  would  authorize  him  to  recover  against  the  defendant  in 
case  he  could  establish  all  the  allegations  therein  by  proper  testimony;  and 
we  think  that  the  averments  therein  show  that  he  was  guilty  of  gross  negli- 
gence and  carelessness,  and  that  the  court  below  should  have  sustained  the 
demurrer.    Judgment  reversed. 


Daniels  v.  Towers. 

(Supreme  Court  qf  Georgia,    November  1, 1887.) 

CaiMTNAL  Law~Affikmancb  of  Judgmisnt— Habeas  Corpus. 

After  a  judgment  of  conviotion  for  felony  has  been  affirmed  by  the  snoreme  ootirt 
on  writ  of  error  brought  by  the  convict,  the  legality  of  his  conviction  cannot  be 
drawn  in  question  by  a  writ  of  habeas  corpus  sued  out  by  him  or  by  another  per- 
son  in  his  behalf,  save  for  the  want  of  jurisdiction  appearing  on  the  face  of  the  rec- 
ord as  brought  from  the  court  below  to  the  supreme  court  Such  affirmance  im- 
plies that  he  was  tried  by  a  court  of  competent  jurisdiotionf  legally  constituted, 
and  nothing  to  the  contrary  can  be  shown  otherwise  than  by  in9]^Uon  of  Ihe  rec- 
ord. 
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2.  JuDOB— Superior  Coubt— Attthorttt  to  Try  CitJBRt. 

Any  jndge  of  the  suporior  court  of  the  state  is  competent  to  preside  on  the  trial 
of  any  case,  ciyil  or  onminal,  in  the  superior  court  of  any  county. 

iSyUabuB  hy  Ihe  Court) 

Error  from  saperior  court,  Falton  coanty ;  M.  J.  Olakkb*  Jndge. 
Wimhiah  &  Walker^  for  plaintiff  in  error.    C.  D.  Hill,  Sol.  Gen.»  for  de- 
fendant in  error. 

BuEGKLirr,  C.  J.  The  petition  for  habeas  corpus  was  filed  by  the  mother 
of  George  Daniels  in  behalf  of  her  son.  The  substantial  facts  appearing  upon 
the  face  of  it  are  that,  at  the  superior  court  held  for  Fulton  county,  at  the 
September  term,  1885,  George  Daniels  was  tried  and  convicted  for  the  offense 
of  burglary,  and  sentenced  to  the  penitentiary.  The  judgment  of  conviction 
came  to  this  court  by  writ  of  error  sued  out  by  him,  and  was  atllrmed.  The 
trial  took  place  before  Judge  Richard  H.  Clark,  judge  of  the  Stone  Mount- 
ain circuit,  and  he,  as  judge  of  that  circuit,  presiding,  passed  sentence  upon 
the  convict.  The  petition  alleges  that  while  he  was  conducting  this  trial  in 
the  basement  of  the  court-house.  Judge  Marshall  J.  Clarke,  judge  of  the 
Atlanta  circuit,  was  presiding  in  the  superior  court,  with  a  jury  regularly 
impaneled,  in  the  trial  of  civil  causes.  The  point  is  made  that  Judge  Rich- 
ard H.  Clark,  under  these  circumstances,  had  no  power  to  proceed  in  a  case 
of  felony  in  the  basement  of  the  court-house,  and  that  the  jury  serving  with 
him  was  not  a  legal  jury,  inasmuch  as  there  was  another  jurv  in  the  court- 
room above  doing  service  in  presence  of  Judge  Marshall  J.  Clarke.  It  is 
not  alleged  that  the  superior  court  of  Fulton  counfy  had  no  jurisdiction  of 
this  offense,  but  the  allegation  is  that  Judge  Richard  H.  Clark  had  none. 

1.  The  constitution  of  the  state  does  not  confer  any  jurisdiction  over  the 
trial  of  criminal  cases  upon  the  judge  of  any  superior  court.  Exclusive  juris- 
diction of  all  felonies  Is  in  the  superior  court.  Section  5137,  Code.  There  is 
a  broad  distinction  between  the  judge  and  the  court,  if  a  writ  of  error  had 
come  here  founded  upon  jurisdiction  exercised  by  Judge  Clark  merely  as  a 
Judge,  it  would  have  presented  altogether  a  different  matter  for  review  to  that 
which  was  reviewed  at  the  prisoner's  instance.  The  question  was  directly 
made  in  the  case  of  Dunn  v.  State,  2  Ark.  229,  and,  it  appearing  that  the 
Jndge  who  presided,  although  a  Judge,  was  not  presiding  in  the  court,  but  at 
a  special  term  appointed  without  authority  of  law,  the  appellate  court  ruled 
that  the  appeal  could  not  be  entertained ;  that  the  supreme  court  had  no  juris- 
diction to  review  the  decision  of  the  judge  made  in  such  a  case,  unless  he  was 
presiding  in  the  court;  that  it  was  the  court,  and  not  the  judge,  that  had  juris- 
diction. The  writ  of  error  having  been  entertained  as  one  to  the  superior 
court,  it  follows  that  there  has  been  an  adjudication  that  the  indictment  for 
burglary  was  well  tried  by  the  superior  court  of  Fulton  county.  That  de- 
cision was  the  result  of  a  writ  of  error  brought  by  the  convict  himself,  and 
we  hold  that  he  cannot  be  heard  to  controvert  it  upon  a  writ  of  habeas  cor" 
pus;  nor  can  any  other  person  in  his  behalf.  In  McMillan  v.  Nichols,  62  Ga. 
86,  a  distinction  was  taken  between  the  judge  and  the  court,  and  it  was  there 
held  that  exception  to  the  judge's  competency  to  preside  in  a  given  case 
should  be  taken  at  the  trial,  and  that  a  judgment  rendered  by  him,  whether 
competent  or  not  to  preside  in  the  case,  was  not  void,  but  was  the  judgment 
of  the  court,  and  not  of  the  judge;  and  if  the  court  had  jurisdiction,  and  the 
Judge  presiding  exercised  it,  it  was  sufficient.  See,  also,  Small  v.  State,  63 
Oa.  886.  In  €Hr^fin^s  Case,  Chase,  Dec.  869,  an  attempt  was  made  to  call  in 
question  upon  a  writ  of  habeas  corpus  the  competency  of  a  judge  in  Virginia 
to  be  a  judge  and  to  preside  in  a  court  Chief  Justice  Chase  ruled  that  no 
such  inquiry  could  be  entered  into;  that  upon  a  writ  of  habeas  corpus  it 
would  not  be  investigated  whether  a  judge  de  facto  who  presided  in  the  court 
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was  competent  to  preside  or  not.  To  the  same  effect,  we  think,  is  the  text  of 
Wharton,  in  VVhart.  Crim.  PI.  §§  995,  996.  The  general  principle  is,  as  ruled 
in  Rice  v.  Carey,  4  Ga.  558,  which  was  in  relation  to  a  bill  of  review,  that 
after  a  final  determination  by  a  court  of  last  resort  upon  writ  of  error  there* 
can  be  no  consideration  to  find  out  whether  the  judgment  was  erroneous  or 
not.  After  a  judgment  of  conviction  for  felony  has  been  affirmed  by  the  su- 
preme court  on  writ  of  error  brought  by  the  convict*  the  legality  of  his  oon* 
viction  cannot  be  drawn  in  question  by  writ  of  habeas  corpus  smbA  out  by 
him  or  by  another  person  in  his  behalf,  save  for  the  want  of  jurisdiction  ap- 
pearing on  the  face  of  the  record  as  brought  from  the  court  below  to  the  su- 
preme court.  Such  affirmance  impliee  that  he  was  tried  by  a  oourt  of  compe- 
tent jurisdiction  legally  constituted,  and  nothing  to  the  contrary  can  be  shown 
otJierwise  than  by  inspection  of  the  record.  It  is  not  pretended  that  the  rec- 
ord brought  to  this  court  on  the  conviction  for  burglary  gave  any  intimation 
of  the  now  alleged  special  grounds  of  incompetency  either  as  to  judge  or  jury. 
•  If  they  existed,  why  were  they  not  then  disdosed  and  presented  for  direct  ad- 
judication? 

2.  It  does  appear,  however,  that  Judge  Culbk*  describing  himself  as  judge 
of  the  Stone  Mountain  circuit,  presiding,  did  preside  and  pronounce  sentence. 
The  sentence  is  copied  and  certified  in  the  record,  and  that  is  all  of  the  record 
of  the  trial  for  burglary  that  is  presented  by  copy  or  transcript  before  us» 
The  rest  of  the  record  in  that  case  is  merely  represented  by  a  recital  of  ita 
substance.  We  can  look  at  the  general  question  whether  by  law  the  judge  of 
the  Stone  Mountain  circuit  has  power  to  preside  in  the  superior  court  of  Ful- 
ton county.  As  to  the  particular  part  of  the  court-house  in  which  he  pre- 
sided, that  seems  to  us  of  no  consequence,  because  the  Code,  g  236,  declares> 
that  the  superior  courts  shall  be  held  at  the  court-house,  if  any;  but  whether 
in  one  story  or  another,  or  in  one  room  or  another,  is  not  prescribed.  The^ 
constitution  (Code,  §  5136)  declares  that  a  judge  of  the  superior  court  may 
act  in  other  circuits  when  authorised  by  law.  The  Code,  g§  242,  243,  recog* 
nizes  every  judge  as  having  jurisdiction  extending  throughout  the  state. 
These  sections  have  been  rukd  upon  in  RuUedge  v.  BtUloekt  44  Ga.  23;  UmaU 
V  State,  63  Ga.  386,  and  to  some  extent  in  Harrison  v.  Lock  Co..  64  Ga.  558. 
We  do  not  think  that  this  general  law  upon  the  subject  needs  any  aid  f roui 
the  acts  of  1878-79,  (pages  145, 150,)  or  from  the  acts  of  1884r^,  (pag«  108,> 
the  former  providing  for  a  dual  superior  oourt  presided  over  in  one  section  by 
one  judge»  and  in  another  section  by  another  judge«  the  latter  of  the  two  acts, 
creating  the  Stone  Mountain  circuit,  and  containing  something  special  and 
repress  with  reference  to  the  powers  of  the  judge  of  tliat  circuit  to  preside  ia 
the  Atlanta  circuit.  We  do  not  think  that  the  general  law,  in  order  to  up- 
hold this  judgment,  needs  any  aid  from  either  of  tliese  acts.  The  former  act 
was  amended,  after  this  trial  and  judgmen  t,  by  the  act  of  1886 ;  but  as  we  do  not 
invoke  the  original  act,  it  is  needless  to  consider  anything  about  the  efl^t  of 
the  amendment  as  a  guide  to  construction.  We  rest  the  case  upon  the  gen- 
eral rule  that  after  a  judge  of  the  superior  court  has  presided  in  any  case  ia 
the  superior  court  of  any  county,  and  judgment  rendered  at  the  trial  has 
been  affirmed  by  this  oourt,  it  is  to  be  taken  for  all  purposes  that  it  was  a  le- 
gal trial  and  judgment,  and  cannot  be  questioned  for  anything  but  the  waofe 
of  jurisdiction  appearing  upon  the  face  of  the  proceedings  as  ruled  upon  here* 
If  there  is  more  record  below,  and  the  plaintiff  in  error,  after  conviction,  does 
not  bring  it  up,  it  is  his  own  misfortune.  He  had  an  opportunity  to  bring  it 
up.  He  must  abide  the  judgment  upon  the  record  which  he  brings  here;  and 
if  the  judgment  is  legal  according  to  that  record,  he  must  take  the  conse* 
quenoes.  It  will  not  do  to  allow  him  to  bring  up  his  case  in  sections,  whether 
there  is  a  trial  of  it  by  a  court  divided  in  sections  or  not;  he  must  bring  up 
his  whole  case  as  he  expects  to  stand  upon  it  for  all  time;  and  if  lie  does  n<& 
do  it,  neither  he  nor  his  friends  can  repair  the  error  afterwards.    Tbe  error* 
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if  any,  is  in  that  omission,  and  not  in  the  judgment  of  this  court.  Any  Judge 
of  the  superior  court  is  competent  to  preside  in  the  triai  of  any  case,  civil  or 
criminal,  in  the  superior  court  of  any  oounty.    Judgment  affirmed. 


MoxLEY  V.  Kinlock. 
{Supreme  Covrt  of  Chorgicu    November  8, 1887.) 

Pbactigb  in  Civil  Casbs— Stipulation— Filinq  Brief  of  Evidbnob. 

Though  in  a  consent  order  the  privilege  of  flline  a  brief  of  evidence  be  limited  tO' 
a  specified  day  in  vacation,  yet  if,  after  the  day  nas  elapsed,  counsel  for  both  par- 
ties agree  in  writinff  that  the  brief  is  correct,  entering  their  agreement  on  the 
brief,  and  signing  the  same,  and  ootmsel  for  respondent  in  the  motion  for  a  new 
trial  then,  at  thereauest  of  counsel  for  the  movant,  file  the  brief,  thus  co-operating 
in  the  business,  and  wfth  no  express  reservation  or  notice  of  any  purpose  to  insist 
on  time  as  of  the  essence,  this  is  a  waiver  of  the  right  to  insist  upon  it,  both  as  to 
filing  and  approving  the  brief;  and  such  filing,  togethwwith  a  subsequent  ap- 
proval by  the  judge,  will  suifice  aa  a  substantial  compliance  with  the  order. 

{SyllaJyua  by  the  Covat.) 

Error  from  superior  court,  Jefferson  county;  Harris,  Judge. 
S.  W.  Carstoell,  for  plaintiff  in  error.    Gamble  4&  Hunter^  for  defendant  in 
error. 

Blecklsy,  C.  J  Kinlock,  as  plaintiff,  had  a  verdict  against  Moxley,  as- 
defendant.  On  the  last  day  of  the  term  a  motion  for  a  new  trial  was  made- 
by  the  defendant.  A  consent  order  was  passed  by  the  court,  reciting  that  there 
was  not  time  to  prepare  a  brief  of  the  evidence,  and  granting  60  days  within 
which  to  file  the  brief.  A  few  days  after  the  60  days  allowed  for  that  pur- 
pose had  expired,  a  brief  of  the  evidence  was  sent  by  counsel  for  the  movant 
to  counsel  for  the  respondent,  the  latter  residing  or  being  at  the  eounty-aite 
at  which  the  cause  had  been  tried.  The  brief  h^  upon  it  an  entry  to  the  ef- 
fect that,  "We  agree  to  the  correctness  of  the  within  brief. "  This  was  signed 
by  coansel  for  the  movant*  who  by  letter  requested  respondent  to  sign  the 
consent  also,  and  file  the  brief  in  the  clerk's  office,  which  request  they  com- 
plied witli.  Some  time  afterwards,  perhaps  two  or  three  months,  the  brief 
was  approved  by  the  judge.  All  this  occurred  in  vacation,  and  after  the  time 
limited  in  the  order  had  expired.  When  the  motion  came  on  to  be  heard, 
oounsel  for  the  leepondent  moved  to  dismiss  it,  because  the  order  had  not 
been  complied  with;  and  the  judge  granted  the  motion  to  dismiss,  that  is, 
dismissed  the  motion  for  a  new  trial.  The  defendant  in  error  seeks  to  up- 
hold this  ruling,  by  citing  certain  cases,  which  cases  have  been  examined  and 
analyzed  thoroughly.  In  Railroad  Co.  v  Jolvmon^  59  Ga.  626,  the  brief  was 
presented  to  the  judge  for  approval,  approved  subject  to  objection  as  to  time, 
and  filed;  all  this  being  done  after  the  agreed  time  had  elapsed.  There  was 
no  co-operation  by  the  adverse  counsel.  Held  insufficient.  In  Pea^e  v .  Peasct 
66  Ga.  277,  the  brief  of  evidence  was  not  agreed  upon.  Two  drafts,  one  made 
by  each  party,  were  presented  to  the  Judge  for  his  approval,  long  after  the 
time  fixed  mthe  order  for  filing  hadelaps^,  and  he  would  not  approve  eitlier, 
but  dismissed  the  motion  for  non-compliance  with  the  order.  In  so  doing  he 
appeal's  to  have  exercised  his  power  and  discretion  without  being  moved 
thereto  by  counsel,  and  his  conduct  was  affirmed.  It  is  plain  that  in  that 
case  the  connse)  co-opei*ated  to  a  certain  extent,  each  one  sending  a  brief  that 
he  had  prepared,  but  the  judge  would  not  liarmonize.  He  declined  to  approve 
either  bri^  or  to  make  a  brief  compounded  from  the  two;  and  of  course  he 
had  a  right  to  decline  for  his  own  protection.  He  might  not  have  remem- 
bered, after  such  a  lapse  of  time,  what  the  evidence  was,  and  might  have 
found  it  impossible  to  decide  between  the  conflicting  briefs.  The  dismissal  of 
the  motion  in  that  case  is  no  precedent  for  such  a  case  as  this,  because  the 
brief  never  came  to  an  approval  at  ail,  and  the  judge,  apparently  on  his  own 
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motion,  dismissed  the  pending  proceeding.  In  Utry  t.  Phillips^  68  Cki.  815, 
the  brief  was  filed  in  time,  but  was  neither  agreed  upon  by  the  parties  nor 
approved  by  the  court.  The  order  provided  that  the  motion  should  be  heard 
in  vacation  as  well  as  the  brief  filed.  Held,  that  the  filing  was  not  suffi- 
cient. In  Arnold  v.  HalU  70  Ga.  445,  the  motion  was  to  be  heard  in  vaca- 
tion by  a  given  day,  and  the  brief  was  to  be  filed  by  that  day.  Nothing  was 
done  until  four  days  thereafter.  Held  too  late.  In  Cothran  v.  Brower^  71 
Ga.  357,  the  motion  was  to  be  heard  as  well  as  made  in  vacation,  and  it  was 
to  be  served  by  a  given  day.  There  was  no  service  within  the  time  fixed  by 
the  order,  which  was  granted  ex  parte^  and  the  court  below  refused  to  dismiss 
it.  Reversed.  It  will  be  observed  that  the  motion  was  to  be  made  in  vaca- 
tion. It  is  about  the  motion,  and  not  about  the  brief.  The  motion  was  to 
be  made  in  vacation,  and  notice  of  it  served,  and  it  was  to  be  heard  in  vaca- 
tion. There  was  no  notice  given,  and  the  court  below  refused  to  dismiss. 
But  this  court  reversed  that.  In  Rich  v  State,  74  Ga.  811,  there  was  a  fail- 
ure to  file  a  brief  under  the  revision  and  approval"  of  the  court,  within  the 
time  fixed  by  the  consent  order,  but  no  co-operation  or  acquiescence  by  ad- 
Terse  counsel.    The  motion  was  dismissed,  and  that  wab  affirmed. 

We  think  none  of  these  cases  rule  the  present.  Thougli,  in  a  consent  or- 
der, the  privilege  of  filing  a  brief  of  evidence  be  limited  to  a  specified  day  in 
vacation,  yet  if,  after  tlie  day  has  elapsed,  counsel  for  both  parties  agree  in 
writing  that  the  brief  is  correct,  entering  their  agreement  on  the  brief  and 
signing  the  same,  and  counsel  for  respondent  in  motion  for  a  new  trial  then, 
at  the  request  of  counsel  for  the  movant,  file  the  brief,  thus  co-operating  in 
the  business,  and  with  no  express  reservation  or  notice  of  any  purpose  to  in- 
sist on  time  as  of  the  essence,  this  is  waiver  of  the  right  to  insist  upon  it, 
both  as  to  filing  and  approving  the  brief,  and  such  filing,  together  with  a  sub- 
sequent approval  by  the  judge,  will  suffice  as  a  substantial  compliance  with 
the  order.  Time,  when  of  the  essence  of  anything,  may  be  waived  by  the 
parties,  and  counsel  are  competent  to  make  waivers  for  their  clients  in  mat- 
ters of  practice.  If  they  can  make  express  ones,  they  can  make  implied  ones: 
if  they  can  waive  by  agreement,  they  can  waive  by  conduct.  Hare,  if  there 
was  any  purpose  not  to  acquiesce  in  this  as  a  compliance  with  the  order,  no- 
tice should  have  been  given  ot  it,  or  else  the  counsel  should  have  declined  to 
co-o|)erate  with  counsel  for  the  motion.  The  consequence  of  that  oo-opera- 
tion  and  failure  to  give  notice  led  to  the  incurring  of  expense  and  trouble  and 
labor  in  following  up  this  motion.  If  they  intended  to  take  advantage  of  the 
delay,  then  was  the  time  to  make  it  known,  so  that  future  conduct  might  not 
be  rested  upon  faith  in  their  acquiescence.  We  think  that  good  faith  be- 
tween opposing  counsel  in  the  conduct  of  cases  requires  that  notice  shall  be 
given,  under  such  circumstances,  of  non-acquieBcence.  This  is  no  effort  to 
give  effect  to  an  agreement  or  consent  in  parol.  It  is  a  consent  for  conduct 
and  the  witness  to  what  was  done  is  himself  one  of  the  counsel  for  the  re- 
spondent. We  get  information  of  all  this  from  what  he  testified,  and  it  comes 
up  in  the  record  from  his  testimony.  There  is  no  effort  to  prove  any  of  these 
facts  by  anybody  but  the  counsel  himself;  and  though,  as  it  appears,  neither 
of  respondent's  counsel  had  any  purpose  or  intention  to  waive,  yet  they  did 
not  make  known  tliat  secret  or  concealed  state  of  mind;  and  those  not  admit- 
ted into  their  consciousness  could  not  be  aware  of  the  meaning  they  attached 
to  their  conduct,  and  therefore  their  conduct  must  be  judged  by  the  me;ining 
which  would  ordinarily  be  attaclied  to  it  by  those  who  were  external  to  their 
consciousness.  It  is  not  designed  to  impute  to  them  any  purpost*  to  mislead 
or  deceive;  but  we  say  that  they  must  be  judged  by  conduct,  as  it  appeared  to 
those  who  were  outside  of  their  consciousness,  and  not  by  what  may  have 
been  the  internal  purpose  or  intent.  I  have  made  diligent  research  beyond 
the  brief  of  counsel  into  the  cases,  and  can  find  nothing  that  upholds  the  re- 
pudiation of  an  implied  waiver  resulting  from  acting  in  concert  with  coun- 
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sel  in  perfecting  a  motion  for  a  new  trial,  especially  in  actually  filing  papers 
by  request  for  the  purpose,  and  at  the  same  time  consenting  in  writing  to 
their  correctness.  What  would  be  the  sense  or  significance  of  such  acts  if 
they  did  not  mean  efEicacious  business?    Judgment  reversed. 


BoATMAK's  Sav.  Bank  c.  Western  A  A.  B.  Ck>. 

{Supreme  Court  of  Qearyia.    April  16, 1888.) 

1.  Cabbibhs  of  Goods— Transfer  of  Bill  of  Lading — Delivery  of  Ghx>D8. 

Where,  by  the  terms  of  the  bill  of  lading,  the  goods  are  consigned  to  the  order  of 
the  condguor,  and  the  bill  is  indorsed  in  blaniE,  and  negotiated  for  the  value  as 

^  eecnrity  fOr  a  draft  drawn  by  the  oonsiAnor  on  a  third  person,  the  carrier  has  no 
riffht  to  deliver  the  seods  to  such  third  person  without  production  of  the  bill  of 
lading,  or  authority  from  the  holder  thereof. 

Sl  Same— Fatvent  bt  Consioiibb— Liabilitt  on  Bill  of  Lading. 

The  special  facts  of  this  case  did  not  out  the-holder  of  the  bill  upon  notice  that  a 
promissory  note  negotiated  for  value  by  the  consignor  to  the  same  holder  was 
given  after  the  delivery  of  the  goods  and  to  cover  the  purchase  price  thereof.  The 
payment  of  the  note  by  the  maiker  did  not  release  the  carrier  from  liability  on  the 
DiU  of  lading.  There  was  no  evidence  of  any  participation  by  the  holder  in  the 
fraud  committed  by  the  consignor. 

&  Samb— Bnxs  OF  Ladino. 

Bills  of  lading  are  among  the  most  Important  seoarlties  of  commerce,  and  are  not 
to  be  defeated  by  mere  presumption,  or  without  clear  evidence. 

{Syiuanis  Ijy  the  CowrL) 

Error  from  eity  court  of  Atlanta;  Van  Efps,  Judge. 

Action  upon  a  bill  of  lading  by  the  Boatman's  Sayings  Bank  against  the 
Western  A  Atlantic  Bailroad  Company.  Judgment  for  defendant.  Plaintiff 
brings  error. 

B,  F.  Abbott,  for  plaintiff  in  error.  JtUiui  L.  BrtAJont  by  A:  H,  Coxt  tor 
defendant  in  error. 

Blboklet*  C.  J.  On  NoTember  19,  1884,  a  railway  company  issued,  at 
Litchfield,  111.,  a  bill  of  lading  covering  a  consignment  of  900  sacks  of  flour, 
29,100  pounds,  from  the  Planet  Milling  Company,  consigned  to  its  own  order, 
to  Atlanta*  Ga.;  the  bill  of  lading  having  upon  it  an  indication  that  J.  C. 
McMillan  &  Co.  were  to  be  notified.  On  the  same  day  the  Planet  Milling 
Company  drew  a  draft  for  9576.51  upon  J.  C.  McMiUan  A  Co.,  payable  to  its 
own  order  one  month  after  date.  It  indorsed  the  draft  in  blank,  and  nego- 
tiated it,  together  with  the  bill  of  lading,  also  indorsed  in  blank,  to  the  Boat- 
man's Savings  Bank,  and  reoeived  value.  The  effect  of  that  transaction  was 
to  pass  the  title  to  the  flour  from  the  milling  company  to  the  bank,  as  security 
for  the  acceptance  of  this  draft  On  the  22d  of  November  this  draft  (and,  as 
may  be  presumed,  with  the  bill  of  lading  attached)  was  presented  for  accept- 
ance, and  acceptance  was  refused;  the  drawees  noting  upon  the  draft  in  pen- 
cil this  memorandum:  "This  flour  was  bought  on  sixty  days  time.  Draw, 
and  we  will  accept."  There  was  no  signature  to  the  memorandum.  The 
draft  was  protested  for  non-acceptance,  and  in  the  protest,  as  a  reason  for 
non-acceptance,  were  the  words:  "Goods  bought  on  sixty  days'  time."  Three 
days  thereafter,  to-wit,  November  25th,  the  flour  was  delivered  by  the  West- 
ern &  Atlantic  Railroad,  the  terminal  member  of  this  shipping  line,  to  J.  C. 
McMillan  &  Co. ;  the  bill  of  lading  being  out  in  the  hands  of  this  bank.  Some 
two  weeks  thereafter,  the  precise  time  not  stated,  J.  C.  McMillan  &  Co.  exe- 
coted  in  Atlanta,  and  sent  to  the  milling  company,  a  promissory  note  for 
S580.7S,  dating  that  note  November  19, 1884,  and  making  it  payable  to  the 
order  of  the  Planet  Milling  Company,  and  appointing  as  the  time  of  payment 
60  days  after  date.  On  the  8d  of  December  following,  this  note,  being  in  the 
hands  of  the  Planet  Milling  Company,  was  discounted  in  due  course  of  busi- 
ness by  this  same  bank;  the  Planet  Milling  Company  indorsing  and  receiving 
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value  for  it,  and  the  transaction  taking  place  long  before  the  maturity  of  the 
note.  On  December  22d»  when  the  draft  would  have  matured  had  it  been  ac- 
cepted, it  was  presented  to  the  drawees  for  payment,  and  payment  being  re- 
fused, it  was  protested  for  non*payment.  When  the  note  matured  it  was 
paid,  and  after  that,  some  time  in  January,  1885,  the  bank  caused  a  demand 
to  be  made  upon  the  railroad  company  in  Atlanta,  the  point  of  destination, 
for  the  flour,  and  on  failure  to  deliver,  this  action  was  brought;  the  declara- 
tion being  filed  on  the  19th  of  May,  1885.  The  action  was  founded  upon  the 
contract  in  this  bill  of  lading.  The  declaration  alleges  a  breach  of  it,  demand 
for  the  flour,  and  failure  or  refusal  to  deliver.  The  action  was  pending  for 
almost  a  year  when  the  defendant  filed  a  plea  of  fraud,  alleging  a  combina- 
tion between  the  bank  and  the  miUing  company  to  get  pay  for  this  flour  twic^ 
and  set  up  the  fraud  as  a  defense.  The  case  was  tried  by  a  jury,  and  a  ver- 
dict was  rendered  for  the  defendant.  A  motion  for  a  new  trial  was  made  on 
several  grounds,  complaining  of  the  charge  of  the  court,  and  on  the  general 
grounds  that  the  verdict  was  contrary  to  law,  evidence,  etc.  The  court  re- 
fused the  motion  for  a  new  trial,  and  that  refusal  is  the  cause  of  the  present 
writ  of  error. 

1.  The  consignment  being  to  the  order  of  the  consignor,  the  indorsement  of 
the  bill  of  lading  by  the  consignor  was  the  expression  of  such  an  order;  and 
the  railway  company,  and  the  lines  with  which  it  was  connected  In  this  con- 
tract for  carriage  and  delivery,  had  no  right  to  deliver  to  J.  G.  McMillan  & 
Co.  without  production  of  the  bill  of  lading,  or  some  proper  accounting  for  it. 
Railroad  Co,  v.  Bank,  102  U.  8.  27;  Bass  v.  Glover,  68  Ga.  745.  Where, 
by  terms  of  the  bill  of  lading,  the  goods  are  consigned  to  the  order  of  the 
consignor,  and  the  bill  is  indorsed  in  blank  and  n^otiated  for  the  value  as 
security  for  a  draft  drawn  by  the  consignoi  on  a  third  person,  the  carrier  has 
no  right  to  deliver  the  goods  to  suoh  third  person  without  production  of  the 
bill  of  lading  or  authority  from  the  holder  thereof. 

2.  There  is  no  pretense  that  the  draft  and  the  bill  of  lading  as  security  for 
its  acceptance  were  not  taken  together  in  good  faith  and  for  value;  so  that  the 
only  possible  imputation  upon  the  iNtnk  is  mala  fides  in  taking  the  note. 
The  bank  was  authorized,  under  the  circumstances,  to  advance  its  money  upon 
that  note,  and  become  the  purchaser  of  it  Its  rights  then  attached  to  collect 
the  note  as  well  as  the  draft;  and  nothing  which  occurred  subsequently,  so 
far  as  this  record  indicates,  defeated  the  right  as  to  either.  It  is  insisted  that 
the  bank  had  enough  to  put  it  upon  inquiry  as  to  whether  the  milling  com- 
pany had  a  right  to  negotiate  this  note  on  the  3d  of  December.  It  is  plain 
that  the  milling  company  ought  not  to  have  had  possession  of  the  note. 
Whose  fault  was  it  that  it  was  in  the  power  of  the  milling  company  to  nego- 
tiate the  note  wrongfully?  It  was  the  joint  fault  of  the  railway  company 
and  of  Messrs.  McMillan  So  Go.  The  railway  company  had  no  right  to  de- 
liver the  flour  without  the  production  of  the  bill  of  lading;  and  McMiUau  & 
Co.,  having  received  the  flour,  and  knowing  that  the  bill  of  lading  had  been 
indorsed,  and  knowing  that  a  draft  had  been  drawn  for  the  money,  and  the 
draft  indorsed,  had  no  right  to  send  this  note  to  the  Planet  Milling  Company; 
and  yet  they  did  send  it,  and  on  the  face  of  the  note  authorized  the  payee  to 
negotiate  it;  the  note  being  a  promise  to  pay  to  the  order  of  the  Planet  Mill- 
ing Company.  This  bank  took  Messrs.  McMillan  &  Co.  at  their  word;  and  it 
had  a  right  to  do  so.  McMillan  &  Co.  promised  to  pay  the  bank,  or  any  one 
else,  the  amount  of  this  note,  who  would  produce  the  order  of  the  Planet  Mill- 
ing C-ompany  for  such  payment.  There  is  not  a  word  of  evidence  in  the  rec- 
ord that  at  the  time  this  transaction  took  place  the  bank  had  the  slightest  no- 
tice or  intimation  that  the  note  covered  the  price  of  this  flour.  The  note  was 
not  for  the  same  h mount  as  the  draft  Moreover,  the  memorandum  which 
had  been  put  upon  the  draft  gave  no  intimation  that  a  note  had  been  or  would 
be  given  for  the  price,  for  the  memorandum  said:  '*Draw,  and  we  will  ac- 
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cept  **  It  may  have  pat  the  bank  upon  notice  that  another  draft  was  or  might 
be  out  for  the  same  thing,  although  perhaps  not  for  the  same  amount,  but  it 
was  oertainly  notice  that  a  note  would  be  made  for  the  same  thing,  and  esp^ 
cially  a  note  bearing  date  earlier  than  the  time  the  memorandum  was  made. 
On  the  face  of  the  note  it  appeared  to  have  been  executed  on  the  19th  of  No- 
vember, and  it  Was  certain  that  this  memorandum  was  not  made  until  the  22d 
of  November.  The  railroad  company  was  in  fault,  and  McMiUan  &  Go.  were 
in  fault,  but  this  bank  was  in  no  fault.  What  diligence  did  the  bank  owe  to 
the  railway  company  or  to  McMillan  &  Co.?  £very  one  owes  diligence  to 
sound  morality  and  pure  principles  of  honesty,  and  that  much  diligence  every 
one  must  exercise;  but  here  are  special  claims  upon  diligence  on  the  part  of 
people  whose  negligence  caused  this  whole  trouble  and  brought  about  all  this 
oom plication.  What  right  did  they  have  to  insist  upon  minute  examination 
of  paper  so  different?  The  amounts  differed,  and  neither  the  amounts,  dates, 
nor  character  of  the  paper  indicated  anything  wrong.  We  think  the  jury 
should  not  have  found  this  verdict.  There  was  no  proper  evidence  to  base  it 
on.  And  allowing  that  the  charge  of  the  court  was  correct,  they  found  con- 
trary to  the  principles  of  the  charge, — contrary  to  law.  This  money  ought  to 
be  paid ;  and  a  new  trial  should  have  been  granted. 

3.  A  great  part  of  the  wealth  of  the  commercial  world  is  afloat  every  day 
upon  such  instruments  as  this  bill  of  lading,  and  to  defeat  the  rights  of  pur- 
chasers to  their  security,  there  ought  to  be  notice,  and  there  ought  to  be  dear 
evidence  of  it.    Mere  presumption  will  not  suffice.    Judgment  reversed. 


CoNLEY  tj.  Thornton. 
{Supreme  Court  of  Georgia.    April  20, 1888.) 

L  Tbovbb  and  Coittbbsion—Dblivsrt  IK  Fraud  of  Cbbditobs— Evidenob. 

Where  one  brings  an  action  for  the  conversion  of  property  after  conveying  and 
delivering  it  to  another,  under  whom  the  defendant  claims,  to  defeat  him  on  the 
ground  that  the  conveyance  was  a  fraud  upon  his  creditors,  because  intended  to  hin- 
der or  delay  them,  the  evidence  of  fraudulent  intent  should  be  so  clear  and  convinc- 
ing as  to  exclude  reasonable  doubt.  This  defense  is  recognized  for  the  sake  of  the 
public,  not  of  the  resisting  party,  and  the  public  can  have  no  interest  in  outlawing 
a  plaintiff  unless  he  is  clearly  within  the  rule  that  denies  him  a  remedy.  The  evi- 
dence in  this  case  was  not  irreconcilable  with  good  faith,  at  least,  with  grave  doubt 
as  to  bad  faith,  though  the  conveyance  was  rashly  and  indiscreetly  made.^ 

9u  Sahs—Pubgkasbb  rBOM  Frauduubnt  Transfebbb. 

When  the  defendant  in  trover  claims  his  title  and  possession  under  a  third  person 
who  acquired  Us  title  and  possession  from  the  plaintifF  by  fraud,  and  the  real  issue 
is  whewer  the  defendant  participated  in  the  fraud  or  had  notice  of  it,  the  question 
whether  the  property  did  not  really  belong  to  a  corporation  of  which  the  plaintiff 
was  a  member,  but  with  which  the  defendant  had  no  connection,  by  privity  or  oth- 
erwise, is  immaterial,  and  any  errors  committed  by  the  court  in  nmng  upon  that 
branch  of  the  case  were  harmless. 

8.  TSisw  TBiALr-MonoM  FOB— Fau^ubb  of  Couksbl  to  Aboub. 

The  grounds  of  the  motion  for  new  trial  not  argued  present  no  error  on  the  sur- 
face, and  none  under  the  surface  discoverable  without  the  aid  of  oounseL 

(A/Uobtw  by  the  CowrU) 

Error  from  superior  court,  Fulton  county;  Marshall  J.  Clarke,  Judge. 

HopfDinB  c&  Glenn,  A,  A.  Manning,  J,  B.  Qoodwin,  and  T,  P.  Westmore- 
lands  for  plaintiff  in  error.  H.  C.  Qlenn,  Arnold  c§  Arnold,  J,  H.  Smith  and 
F.  A.  Arnold,  for  defendant  in  error. 

Bleckley,  C.  J.  The  court  charged  the  jury:  '*If  you  believe  from  the 
evidence  that  it  was  the  intention  of  the  plaintiff,  when  he  made  the  bill  of 

^As  to  the  admissibility  and  sufflciencj  of  evidence  on  the  subject  of  fraudulent  in- 
tent, see  Riley  v.  Melquist,  (Neb.)  86  N.  W.  Rep.  657,  and  note;  Batterfleld  v.  Malone, 85 
Fed.  Rep.  445,  and  cases  cited  in  note ;  WyUe  v.  Posey,  (Tex.)  9  S.  W.  Rep.  87,  and  cases 
dted  in  note. 
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sale,  to  delay  or  def raad  his  creditors,  he  could  not  by  an  action  have  recov- 
ered from  Moore,  and  he  cannot  in  this  action  recover  from  Conlej."  It  is 
said  that  the  verdict  is  contrary  to  this  instruction,  because  the  evidence 
showed  that  tlie  intent  of  plaintiff  was  to  defraud  Ms  creditors  when  he  exe- 
cuted the  bill  of  sale  to  Moore  and  turned  over  the  property.  This  defense 
goes  upon  a  sort  of  outlawry  of  the  plaintiff.  It  rests  on  the  rule  of  law  that 
the  public  tribunals  will  not  aid  parties  who  are  inpaii  delicto,  to  change  the 
circumstances  under  which  they  have  placed  themselves  by  their  wicked  deal* 
ings.  To  put  an  absolute  interdict  on  the  remedies  of  a  citizen,  the  case 
ought  to  be  clear, — free  from  all  reasonable  doubt.  The  defense  is  not  recog- 
nized for  the  sake  of  tlie  person  who  sets  it  up,  but  for  the  sake  of  the  public; 
and,  of  course,  the  public  do  not  want  to  defeat  an  action  otherwise  victorious, 
unless  the  plaintiff  is  clearly  within  the  rule  that  denies  remedy.  We  hnd 
that,  according  to  the  evidence  in  this  case,  the  jury,  though  the  bill  of  sale 
was  rashly  and  indiscreetly  made,  could  very  well  have  doubted  whether  there 
was  an  intention  on  the  part  of  Thornton  to  delay  or  defraud  his  creditors, 
not  only  from  what  he  testified  directly  as  to  his  intention,  but  from  the  cir- 
cumstances that  he  disclosed,  namely,  that  he  had  made  arrangements  in  his  con- 
tract with  Moore  to  pay  certain  of  his  creditors,  and,  as  to  the  one  who  had  a 
pending  suit,  the  claim  was  for  no  great  amount.  The  amount  was  disputed, 
and  he  had  made  arrangements  to  pay  any  recovery  that  might  be  had  in  that 
case  in  the  event  there  was  a  recovery.  So  we  think  the  imputed  fraudulent 
intent  was  not  free  enough  from  doubt  to  constitute  an  absolute  bar  to  this 
action.  The  jury  were  warranted  in  finding  that  there  was  no  such  intention; 
or,  at  all  events,  that  there  was  no  such  evidence  of  .the  intention  as  to  make 
the  matter  free  enough  from  doubt  to  deny  the  plaintiff  his  remedy. 

1.  The  only  other  position  argued  before  us  was  that  the  evidence  showed 
that  the  title  to  this  property  was  in  a  corporation,  and  not  in  Thornton,  the 
plaintiff.  It  is  alleged  that  divers  errors  were  committed  by  the  court  in  rul- 
ing and  charging  the  jury  upon  that  branch  of  the  case.  It  was  an  immate- 
rial branch  of  the  case,  because,  whether  Thornton  had  the  title  or  not,  he  ex- 
ercised dominion  over  the  title  and  the  possession,  and  it  was  under  his  al- 
leged disposition  of  title  and  possession  that  the  defendant  in  this  action 
claimed.  He  claimed  under  Thornton  through  Moore,  and  whether  his  title 
was  fraudulent  as  against  Thornton  was  the  real  matter  in  controversy.  It 
would  be  no  defense  to  him  that  the  corporation  of  which  Thornton  was  a 
member  was  the  real  owner  of  the  property.  Thornton  assumed  to  dispose 
of  the  property,  and  Conley  held  it  under  him.  It  is  not  for  Conley,  who  de- 
rived his  possession  from  Thornton  turough  Moore,  to  set  up  an  adverse  title 
to  Thornton,  in  a  corporation  under  which  Conley  does  not  claim.  He  is  not 
connected  with  that  corporation  by  privity  or  otherwise;  he  has  not  acquired 
its  title,  if  it  had  a  title;' and  so  we  treat  that  branch  of  the  case  as  immateiial 
to  the  merits  of  the  dispute. 

2.  There  were  several  other  gi'ounds  embraced  in  the  motion  for  a  new  trial; 
and  we  have  looked  at  them.  They  do  not  present  any  error  upon  the  sur- 
face; and  if  there  be  error  under  the  surface,  we  have  not  had  the  assistance 
of  counsel  to  dig  it  up  and  point  it  out  to  us;  and  so,  on  the  whole  case,  we 
aflirm  the  Judgment  refusing  to  grant  a  new  trial.    Judgment  afllrmed. 
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Plorida  M«  &  O.  B.  Co.  9.  Yarnedok. 

(Suprtme  Court  of  Georgia.    July  12, 1888.) 

1.  PZAADINO— GOBPOBATIONS— CONTBAOT  UNDER  BsAL  WITH  DEFENDANT'S  AOBNT. 

In  an  action  for  the  purchase  price  of  ties  alleged  to  have  been  furnished  to  de- 
fendant, plaintilt  amended  hia  declaration  so  as  to  allege  that  they  were  furnished 
Snrsuant  to  a  vrritten  contract  between  plaintiif  and  one  F^who  claimed  to  act  aa 
efendant's  agent,  which  had  been  ratified  by  defendant.  The  contract  was  under 
aeaL  Held,  tnat  the  action  was  not  upon  the  contract,  which  was  simply  a  memo- 
randum, and  that  a  motion  to  dismiss  on  the  ground  that  the  contract  could  be  rati- 
fied only  by  an  instrument  under  seal  was  properly  denied. 
S.  Btxdbncb—Compbtbnot. 

In  such  action  evidence  of  where  the  contract  was  made,  who  were  present,  etc^ 
\b  admissible. 
8.  Pbikcipal  and  Aobnt— Declarations  of  Agent. 

In  such  action,  a  refusal  to  charge  that  defendant  is  not  bound  bv  what  certain 
of  its  subordinate  agents  may  have  said  to  plaintift,  without  more;  that  one  cannot 
make  another  his  principal  by  sayinff  so;  and  that  every  employe  of  a  corporation 
has  not  authority  to  bind  it,  is  error.^ 
4.  Bamb— Ratification. 

A  railroad  company  which  with  knowledge  and  without  objection  allows  a  person 
to  rent  an  ofQce  on  its  right  of  way,  and  put  up  a  sigu  styling  it  the  office  of  the 
company,  is  liable  for  ties  purchased  by  such  person  in  Its  name,  although  there  was 
anotner  neighboring  railroad  company  of  the  same  name.* 

&  SaMB— Ck)NTRACT  OF  AOENT. 

A  contract  reciting  that  P.  was  the  agent  of  defendant  was  signed  by  P.  indi- 
vidually, and  he  promised  individually,  m  the  body  of  the  Instrument,  to  pay  the 
price  agreed  upon.    Held,  that  the  contract  was  P.'s,  and  not  defendant's. 
ft.  Samb— DegulBations  of  Dirbctor  of  Corporation. 

Declarations  of  a  director  as  to  whether  a  certain  person  is  the  agent  of  the  com- 
pany are  not  sufficient  to  bind  the  company. 

Error  from  superior  court,  Lowndes  county;  Hansell,  Judge. 

S.  L.  Yamedoe  sued  the  Floridn  Midland  &  Georgia  Railroad  Company  for 
$3,485.98,  on  an  account  for  19,911  railroad  cross-ties,  cut  and  delivered.  He 
afterwards  amended  his  declaration,  alleging  that  the  defendant  owed  him  the 
amount  named  for  the  cutting,  preparation,  and  deliveiy  to  it  of  the  cross^ 
ties,  which  had  been  before  then  got  out  and  prepared  in  accordance  with  the 
terms  of  a  written  contract  between  plaintift  and  one  Miles  W.  Peck,  entered 
into  March  30, 1884,  Peck  at  that  time  claiming  to  act  as  the  agent  and  gen- 
eral manager  of  defendant,  which,  on  April  1,  1884,  through  its  recognized 
officers  and  proper  agents,  ratified  the  contract  exhibited  to  it,  (a  copy  being 
shown  to  the  court;)  and  the  ties,  having  been  prepared  according  to  the 
terms  of  the  contract,  were,  on  May  20,  1884,  at  the  request  of  defendant,  de- 
livered to  it  and  by  it  received  at  the  prices  and  on  the  terms  stated  in  the 
contract,  etc.  The  copy  contract  attached  to  the  amendment  recites  that  it 
is  made  between  Miles  W.  Peck,  agent  of  the  Florida  Midland  &  Georgia  Bail- 
road  Company,  and  Samuel  L.Varnedoe,  and  agrees  to  pay  at  the  rate  of  18  cents 
apiece  for  railroad  ties  of  certain  dimensions  and  kinds,  and  for  certain  piles 
for  trestles  of  certain  kinds  mentioned  at  a  certain  rate;  Yamedoe  agreeing  to 
deliver  the  ties  in  certain  quantities.  It  is  a  sealed  instrument,  signed  by 
Miles  W.  PedL  and  L.  Yamedoe.  The  defendant  moved  to  dismiss  the  dec- 
laration for  the  following  causes:  (1)  Because,  being  on  an  open  account, 
with  a  copy  of  the  contract  attached,  it  shows  no  cause  of  action  against  the 

>The  fact  of  agencr  cannot  be  proved  by  tiie  declarations  of  the  party  that  he  was 
agent,  and  anthorizea  to  contract  as  such.  Hailroad  Ck>.  v.  Cock,  (MissO  d  South.  Rep. 
4&;  French  v.  Wade,  (Kan.)  11  Pac  Rep.  140, and  note;  McCormick  v.  Roberts,  (Kan.) 
18 ^ac  Rep.  887;  Sanford  v.  Pollock,  (N.  Y.)  11  N.  E.  Rep.  836.  --i  v        / 

■Ab  to  what  wUl  constitute  a  ratification  by  a  principal  of  the  unauthorized  act  of  one 
daimintf  to  be  agent,  and  the  effect  of  such  ratification,  see  the  cases  cited  in  note  to 
Talbert  v.  Dull,  (Tex.)  8  S.  W.  Rep.  580;  Latham  v.  Bank,  (Kan.)  IS  Pao.  Rep.  824; 
Convention  v.  Ladd,  ( v t.)  4  AU.  Rep.  640,  and  note ;  Bank  v.  Winslow,  35  Fed.  Rep.  47li 
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defendant,  the  contract  being  a  specialty  between  Yarnedoe  and  Feck;  (2)  be- 
cause if  there  has  been  any  adoption  or  ratification  on  part  of  the  defendant, 
it  should  have  been  in  writing  under  seal,  and  should  have  been  set  out  and 
declared  upon  in  the  pleadings;  (3)  because  the  contract  is  under  seal,  and 
plaintiff  cannot  waive  the  covenants  therein  against  Peck,  and  sustain  an  ac- 
tion on  account  against  plaintiff.  This  motion  was  overruled.  Plaintiff,  by 
his  own  testimony  and  other  evidence,  undertook  to  prove  his  account  sued 
on,  and  liability  of  defendant  thereon,  by  showing  he  had  contracted  with 
agents  of  defendant,  and  had  delivered  ties  and  lumber  according  to  contract 
to  detendant's  agents.  Defendant  was  a  Florida  corporation,  and  there  was 
evidence  showing  that  there  was  a  Georgia  corporation  of  same  name  as  de- 
fendant; and  defendant,  by  its  evidence,  sought  to  prove  that  the  agents  of 
the  Georgia  corporation,  and  not  of  defendant,  had  contracted  with  plaintiff. 
The  jury  found  for  plaintiff,  and  defendant  moved  for  a  new  trial  on  follow- 
ing grounds:  (1,  2)  Because  of  error  in  overruling  defendant's  motion  to 
strike  the  amendment  and  dismiss  the  declaration ;  (3)  because  of  error  in 
permitting  plaintiff  to  testify  as  to  where  the  contract  was  made,  who  were 
present,  and  other  circumstances;  (4)  because  of  error  in  admitting  plaintiff's 
testimony  as  to  what  Pendleton  said  to  him  concerning  Peck's  agency,  au- 
thority, etc.  (It  is  not  stated  in  the  motion  that  this  testimony  was  objected 
to  when  offered.)  (5)  Because  of  error  in  allowing  plaintiff  to  testify  as  to 
what  Chandler  said  to  him  concerning  the  cross-ties  and  their  inspection;  (6) 
because  of  error  in  permitting  plaintiff  to  testify  as  to  what  McGlave  swore 
on  the  trial  of  the  Bracken  case;  (7)  because  of  error  in  permitting  plaintiff 
to  testify  as  to  what  Lehlback  told  him  about  the  ties;  (8)  because  of  error  in 
admitting  the  newspaper  extract. 

J,  JB.  Alexander^  J,  M,  Wilkerson,  and  Charles  B,  Meyer,  for  plaintiff  in 
error.     W.  M.  Hammond  and  Bmiih  c§  Slater^  tor  defendant  in  error. 

Simmons,  J.  Yarnedoe  brought  suit  against  the  railroad  company  for  cer- 
tain cross-ties  cut  and  delivered  to  it.  Upon  the  trial  of  the  case,  the  jury, 
under  the  charge  of  the  court,  found  a  verdict  for  the  plaintiff.  A  motion  was 
made  for  a  new  trial,  which  was  overruled,  and  the  defendant  excepted.  The 
grounds  of  the  motion  will  be  found  in  the  statement  of  facts. 

There  was  no  error  in  overruling  the  defendant's  motion  to  strike  the 
amendment  and  dismiss  the  declaration.  The  amendment  setting  out  the 
written  contract  by  Peck  was  not  a  suit  upon  the  contract,  as  claimed  by  the 
plaintiff  in  error,  but  was  more  in  the  nature  of  a  memorandum  In  which  the 
price  of  the  ties  and  their  size  was  detailed.  Xor  was  there  any  error  in  per- 
mitting the  defendant  to  testify  as  to  where  the  contract  was  made,  who  were 
present,  and  other  circumstances,  as  claimed  in  the  third  ground  of  the  motion. 
The  testimony  on  this  point  was  simply  a  part  of  the  history  of  the  case,  and 
the  plaintiff  was  entitled  to  have  it  go  before  the  jury.  And  for  the  same 
reason,  the  court  was  right  in  refusing  to  grant  a  new  trial  on  the  fifth  ground, 
in  regard  to  the  testimony  of  Chandler.  We  think  the  court  should  have 
granted  this  motion  for  a  new  trial  on  the  errors  assigned  in  the  fourth,  sixth, 
eighth,  and  twenty-second  grounds  of  the  motion.  We  do  not  think  that  the 
plaintiff  should  nave  been  permitted  to  testify  as  to  what  Pendleton  said  to 
him  concerning  Peck's  agency  and  authority,  etc.  It  is  true,  it  is  claimed 
that  Pendleton  was  a  director  of  the  company  at  that  time;  but  we  do  not 
think  the  declarations  of  the  director  as  to  whether  a  certain  person  is  the 
agent  of  the  company  or  not,  are  sufficient  to  bind  the  company.  We  also 
think  the  court  erred  in  admitting  the  newspaper  extract  complained  of  in 
the  eighth  ground  of  the  motion.  The  extract  appears  to  be  the  report  of  a 
public  meeting  in  the  town  of  Yaldosta;  and  what  was  said  and  done  at  that 
meeting  was  certainly  not  admissible  to  bind  the  company.  We  also  think 
the  court  erred  in  permitting  the  plaintiff  to  testify  as  to  what  McGlave  swore 


Digitized  by  VjOOQIC 


Ga.]  QRAHAK  V.  SMITH.  131 

on  the  trial  of  the  Bracken  case.  This  testimony  was  for  the  purpose  of  im- 
peaching McCiave.  and  no  proper  foundation  had  been  laid  for  its  introduc- 
tion. We  also  think  that  the  court  should  have  given  the  request  embodied 
in  the  twenty-second  ground  of  the  motion.  It  was  that  ''the  defendant  is 
not  bound  by  what  McGlave,  Peck,  Lehlback,  Glaskin,  or  Chandler  may  have 
said  to  the  plaintiff,  without  more.  One  man  cannot  make  another  man  or  a 
corporation  his  principal  by  saying  so,  nor  has  every  employe  of  a  corporation 
authority  to  bind  it. "  We  think  this  was  a  sound  propositioi^  of  law,  and 
applicable  to  the  case,  and  should  have  been  given  by  the  court  as  requested 
by  the  defendant. 

The  view  we  take  of  the  case  renders  it  unnecessary  for  us  to  pass  upon  all 
the  grounds  set  out  in  this  motion.  The  case  seems  to  have  been  tried  in  the 
court  below  upon  the  idea  that  certain  agents  of  the  defendant  had  ratified 
the  contract  made  between  Yarnedoe  and  Peck.  The  court  below  was  right 
in  ruling  that  this  was  the  individual  contract  of  Peck,  tt  is  true  that  he 
says  in  the  contract  that  he  is  the  agent  of  the  defendant;  but  the  contract  is 
signed  by  him  individually,  and  not  as  agent,  nor  was  the  defendant's  name 
signed  thereto;  and  Peck,  in  the  body  of  the  contract,  promises  individually 
to  pay  Yarnedoe  so  much  money.  It  was,  then,  the  individual  contract  of 
Peck,  and  could  not  be  ratified  by  the  company  or  its  agents;  no  more  than 
the  contract  of  any  other  individual  about  another  matter  could  be  ratified  by 
the  corporation.  This  being  so,  the  only  question  which  should  have  been 
submitted  to  the  jury  was  whether  the  defendant,  by  its  authorized  agent, 
adopted  this  contract  after  the  failure  of  Peck,  or  made  a  new  contract  with 
Varnedoe  upon  the  same  terms  and  conditions.  If  they  adopted  this  contract 
in  substance,  or  made  a  new  contract  with  Peck  upon  the  same  terms  and 
conditions,  then  Yarnedoe  would  be  entitled  to  recover  if  he  complied  with 
his  part  of  the  contract.  If,  however,  they  did  not  adopt  this  contract  of 
Feck,  nor  malce  a  new  one  with  Yarnedoe,  or  if  they  did  make  a  new  one 
with  Yarnedoe  and  he  subsequently  withdrew  from  the  new  contract,  then 
he  cannot  recover.  We  think  that,  with  Peck's  individual  contract  out  of  the 
way,  these  are  the  only  questions  which  it  will  be  necessary  to  submit  upon 
the  next  trial. 

It  was  claimed  by  the  plaintiff  in  error  that  MoGlave  and  Lehlback  were 
not  the  agents  of  the  Georgia  corporation,  but  of  the  Florida  corporation  of 
the  same  name;  and  that  therefore  they  could  not  make  a  contract  that  would 
bind  the  Georgia  corporation.  We  are  inclined  to  think  that  if  McGlave  and 
Liehlbach  came  over  to  Georgia  and  went  upon  the  right  of  way  of  the  Georgia 
company,  and  rented  an  ofilce,  and  put  upon  the  door  of  the  oflice  a  sign-l)oard 
styling  it  the  office  of  the  Georgia  company,  it  being  the  terminus  of  the  Georgia 
company,  and  gave  no  notice  that  they  were  the  agents  of  the  Florida  com- 
pany, and  not  agents  of  the  Georgia  company,  with  the  knowledge  of  the 
Georgia  company,  and  with  its  consent,  or  without  objection  by  it,  then  Yar- 
nedoe had  the  right  to  treat  them  as  agents  of  the  Georgia  company ;  and  if 
they  made  a  contract  with  him,  either  adopting  Peck's  contract  or  making  a 
new  one,  the  Georgia  company  would  be  liable.  All  the  other  grounds  of  the 
motion  are  in  regard  to  the  subject  of  ratification,  which  we  hold  has  nothing 
to  do  with  this  case,  and  it  is  therefore  unnecessary  to  discuss  them.  Judg- 
ment reversed. 


Graham  v.  Smcth. 
(Supreme  C&wrt  of  Georgia,    July  12, 1888.) 

Practice  in  Civil  Casbs— Reinstatement— Whbn  Obdeb  will  be  Set  Aside. 

Where  a  case,  disxnissed  for  want  of  prosecutioxi,  is  reinstated  after  a  sale  of  the 
land  in  oontroversj  for  costs,  a  motion  to  set  aside  the  judgment  reinstating  the 
case  on  the  grounds  (1)  that  there  were  no  defects  apparent  on  the  face  of  the  rec- 
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ord,  and  (9)  that  the  land  had  passed  into  the  hands  of  a  bona  Jlde  purohaser  while 
the  judgment  was  subsisting,  and  before  the  motion  to  set  it  aside,  will  not  be 
granted. 

Error  from  superior  court,  Appling  county;  Adams,  Judge. 

On  motion  to  set  aside  the  judgment  reinstating  the  case,  which  was  dis- 
missed for  want  of  prosecution. 

E.  2>.  Graham,  for  plaintiff  in  error.  8.  W,  Hitch,  by  Alexander  dk  Turn- 
bull,  for  defendant  in  error. 

Simmons,  J.  Smith,  as  trustee,  brought  his  action  against  Graham  for  the 
recovery  of  a  lot  of  land,  to  the  October  term,  1885,  of  Appling  superior  court. 
At  the  March  term,  1886,  the  plaintiff's  attorney  obtained  leave  of  absence 
from  the  court.  At  that  term  the  case  was  dismissed  for  want  of  prosecution. 
At  the  next  term  of  the  court  counsel  for  the  plaintiff  requested  the  judge,  if 
the  case  should  be  reached,  to  notify  him,  which  the  judge  agreed  to  do.  The 
case  having  been  dismissed  at  the  preceding  term,  it  was  not  called  at  the  Oc- 
tober term,  and  therefore  the  judge  did  not  notify  counsel  according  to  his 
promise.  Counsel  testified  that  he  had  no  notice  that  his  case  was  dismissed, 
until  his  client  inform^  him,  just  before  the  March  term,  1887.  His  client 
notified  him  that  the  land  had  been  sold  under  a  judgment  for  the  costs,  taken 
when  the  case  was  dismissed  at  the  March  term,  1886.  As  soon  as  he  ascer- 
tained of  the  dismissal  of  the  case,  he  made  this  motion  to  reinstate  the  case, 
and  set  aside  the  judgment  dismissing  it  for  want  of  prosecution.  Upon  these 
facts,  the  judge  reinstated  the  case;  to  which  the  defendant  excepted,  assign- 
ing the  same  as  error. 

1,  2.  The  plaintiff  in  error  in  the  court  below  assigns  two  grounds  of  error, 
and  insists  upon  a  reversal  of  the  judgment  below  upon  these  two  grounds: 

(1)  That  the  motion  to  set  aside  the  judgment  was  an  improper  and  illegal 
proceeding,  because  there  were  no  defects  apparent  on  the  face  of  the  record; 

(2)  that  Qraham  was  a  bona  fide  purchaser  of  the  defendant's  property  sold 
under  the  judgment  of  the  dismisssd  before  any  motion  was  made  to  set  it 
aside,  and  while  the  judgment  was  subsisting.  We  do  not  think  that  either 
of  these  grounds  is  sufficient  to  authorize  a  reversal  of  this  case. 

8.  The  real  ground  of  merit,  namely,  the  laches  of  the  plaintiff  in  not  mov- 
ing to  reinstate  the  case  at  the  term  it  was  dismissed,  or  at  the  subsequent 
term,  which  should  have  been  urged  against  its  reinstatement,  was  not  taken 
and  urged  before  the  judge  in  the  court  below,  and  therefore  cannot  be  con- 
sidered here.  If  this  ground,  bad  been  urged  before  the  court  below,  it  is 
highly  probable  that  the  court  would  have  refused  to  reinstate  the  case  on 
that  ground ;  and,  if  the  court  had  done  so,  we  would  not  interfere.  We  think 
that  counsel  for  the  plaintiff  was  in  laches  in  not  moving  to  reinstate  his  case 
before  the  March  term,  1887.  It  is  true  that  in  his  testimony  he  says  that  be 
did  not  know  of  the  dismissal  of  the  case  until  that  time;  but  we  think  that 
by  the  exercise  of  the  proper  diligence  on  his  part  in  regard  to  his  case  he 
should  have  known  of  the  disposition  of  it  by  the  next  term  after  it  was  dis- 
missed, and  ought  not  to  have  relief  on  the  promise  of  the  judge  that  he  would 
notify  him  if  the  case  were  reached.  We  do  not  think  counsel  ought  to  put 
this  additional  burden  upon  the  judge  of  notifying  them  when  their  case  will 
be  reached.  They  should  either  attend  the  court,  or  have  other  counsel  to  rep- 
resent them,  and  give  them  proper  notice.  But  as  this  ground  was  not  urged 
before  the  court,  so  that  we  might  pass  upon  the  same»  we  will  not  reverse 
the  j udgment.    Judgment  affirmed. 


Digitized  by 


Google 


Ga.]  WILLIAMS   V.  SIMMONS.  188 


WiLLTAMS  et  oZ.  0.  Simmons. 

(Supreme  Court  of  Georgia.    January  16, 1888.) 

1.  Attorney  astd  Clibxt— Power  to  Bihd  Clibnt— Marribd  Wombw. 

The  counsel  of  record,  representing  married  women  in  pending  litigation,  have 
aa  ample  power  to  bind  their  clients  in  oonducting  and  disposing  of  auoh  litigation 
as  have  the  counsel  of  other  suitors,  and  decrees  rendered  with  consent  of  counsel, 
without  fraud,  are  obligatory  upon  their  clients,  the  consent  of  oounsel  being  inlaw 
the  consent  of  the  parties  they  represent. 
U.  Jddombnt— CkmsBNT  Dboreb— How  Opened. 

Where  a  final  decree  is  by  its  terms  founded  oa  consent,  if  the  alleged  consent 
was  wanting  for  lack  of  mental  concurrence  by  one  of  the  parties,  such  party  is  not 
at  liberty  to  gainsay  the  record  and  raise  that  question  collaterally,  but  must  seek  to 
have  the  decree  opened  by  a  direct  proceeding  for  the  purpose,  and  the  time  for 
commencing  the  proceeding  is  limited  to  three  years.    Code,  $S  2914a,  2919. 

9.  VXNDOB  AND  VbKI>BB~-VbNDOR*8  LtBN— PURCHASE  BT  MARRIED  WOMAN. 

It  is  not  contrary  to  law  or  equity  for  a  wife's  land  to  be  sold  l^  decree  for  the 
payment  of  part  of  its  own  purchase  money,  though  the  debt  lor  such  part  be 
legally  that  of  the  husband,  he  having  made  the  purchase  as  her  agent,  and  given 
his  own  note  with  the  understanding  that  the  land  was  to  be  bound,  and  title  hav- 
ing been  retained  in  the  vendor  accoraizigly. 
iSyUcLtms  by  the  Court) 

Error  from  superior  court,  Monroe  county;  Botnton,  Judge. 
A.  M.  8peer  and  /.  A.  Hunt,  for  plaintiffs  in  error.    Robert  Bemer  and 
Jo?in  /.  Hallt  for  defendant  in  error. 

Bleckley,  G.  J.  Certain  land  was  levied  upon  as  the  property  of  Will- 
lams  by  vii-tue  of  Aft,  fa,  against  him  in  favor  of  Simmons;  and  Mrs.  Will- 
iams filed  her  bill,  claiming  the  land  as  hers,  and  praying,  besides  other  relief, 
for  an  injunction  to  prevent  the  contemplated  sale.  A  temporaiy  restraining 
order  was  granted,  but,  the  injunction  being  afterwards  denied,  and  the  re- 
straining order  vacated,  Mrs.  Williams  Interposed  a  claim  to  the  land  at  law, 
and  the  bill  and  the  claim  were  pending  in  the  superior  court  at  the  same 
time.  Both  cases  were  tried  together  at  August  term,  1880,  when  a  verdict 
was  rendered  by  the  jury,  and  the  same  was  adopted  and  declared  as  the  de- 
<sree  of  the  court.  The  verdict  was  as  follows:  **  We,  the  jury,  by  agreement 
of  the  parties  [find]  that  the  judgment  and^./a.  issued  thereon  in  favor  of 
T,  J.  Simmoru  y.  A,  J,  Williams  is  a  good  and  valid  lien  upon  the  lands 
which  have  been  levied  on,  superior  to  all  liens,  being  for  the  purchase  money 
of  said  lands;  that  said  lands  are  subject  to  said  execution;  that  the  sum  of 
seven  hundred  and  fifty  dollars  of  said  ^. /a.  is  to  be  paid  on  the  1st  day  of 
December,  1880,  and  the  balance  of  said  Ji.  fa,  to  be  paid  on  the  1st  day  of  Oc- 
tober, 1881;  that  on  failure  to  pay  the  said  seven  hundred  and  fifty  dollars  on 
the  1st  of  December,  1880,  SA\6fi./a»  proceed  for  the  whole  amount  of  said 
fi.fa,  against  the  lands  levied  upon;  that  upon  the  payment  of  the  whole 
amount  of  said  ^. /a.  James  M.  Mollis  be  required  to  make  and  execute  good 
and  sufficient  legal  title  to  the  lands  described  in  tlie  deed  now  on  file  to  Mrs. 
Bachel  S.  Williams;  and  that  the  deed  now  of  file  be  canceled,  said  deed  hav- 
ing been  made  on  the  24th  day  of  November,  1875,  by  J.  M.  Hollis  to  A.  J. 
Williams,  and  therein  conveying  one  hundred  and  twenty-five  acres  Qf  land 
in  Kelsey's  district  of  Monroe  county,  bounded  north  by  Thomaston  road,  east 
by  lands  of  Boger  Hart,  south  by  lands  of  Smith  Waller,  and  west  by  lands  of 
Jefferson  Hart,  and  registered  in  the  clerk's  office  of  Monroe  county  on  No- 
yember  8,  1879,  and  to  be  of  no  binding  effect;  and  that  the  claim  case  be- 
tween said  parties  be  dismissed;  and  that  complainant  in  this  bill  pay  the  cost 
<it  this  bill. "  Then  follow.'^  the  decree  adopting  the  verdict.  The  bill  alleged, 
among  other  things,  that  Mrs.  Williams  bad  purchased  the  land  from  Hollis, 
taken  his  bond  for  titles,  and  paid  most  of  the  purchase  money.  One  of  its 
averments  was  as  follows:  ''Oratrix  alleges  she  is  prepared  and  desirous  of 
|>aying  balance  of  purchase  money  due  on  said  land  to  the  pei-son  legally  en- 
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titled  to  receive  the  same  whenever  the  same  is  ascertained,  and  whenever 
the  party  can  and  will  execute  to  oratrix  a  legal  warranty  deed  to  said  land. 
She  is  now  anxious  to  pay  the  balance  due,  and  secure  her  title  according  to 
the  contract. "    The  time  fixed  by  the  decree  for  paying  the  first  Installment 
having  passed,  the  land  was  again  advertised  for  sale,  in  accordance  with  the 
terms  of  the  decree,  when  Mrs.  Williams  tendered  to  the  sheriff  another  claim 
affidavit  and  bond,  which  he  rejected,  and  proceeded  to  sell.    The  sale  was 
made,  and  Simmons  became  the  purchaser,  to  whom  the  sheriff  executed  a 
deed,  after  which  Mrs.  Williams  in  March,  1881,  filed  a  bill  against  the  sheriff 
to  restrain  him,  by  injunction,  from  turning  her  out  of  possession,  and  put- 
ting the  purchaser  in.    In  that  bill  her  complaint  was  that  the  sheriff  had 
rejected  her  claim.    She  made  no  attack  ou  the  decree.    The  injunction  was 
denied,  and  the  sheriff  proceeded  to  put  Simmons  in  possession.    She  then  ap- 
plied to  the  ordinary  to  have  the  land  set  apart  to  her  as  a  homestead,  and  in 
October,  1881,  Simmons  filed  a  bill  against  her  and  her  husband,  in  which  all 
these  proceedings  were  recited,  and  various  matters  alleged;  and  the  bill 
prayed  for  general  relief,  and  specially  as  follows:  '*That  the  said  A.  J.  Will- 
iams and  Rachel  S.  Williams  be  perpetually  enjoined  from  taking  out  a  home- 
stead in  said  lands,  and  that  the  ordinary  be  restrained  from  granting  the 
same;  and  said  defendants  be  restrained  from  further  interference  with  said 
land  in  any  shape  whatever,  by  claim,  bill,  or  otherwise;  and  that  they  be 
restrained  and  enjoined  from  further  circulating  their  false  and  malicious  re- 
ports and  statements  concerning  said  lands,  or  from  otherwise  placing  a  cloud 
upon  orator's  title  to  the  same.    Second.  To  grant  unto  your  orator  the  state's 
writ  of  injunction  restraining  the  said  defendants  from  further  proceeding 
with  their  homestead  application  or  further  interference  with  said  land  or  the 
court  of  ordinary  from  granting  said  homestead  under  a  penalty  to  be  fixed 
by  your  honor. **    A  preliminary  injunction  was  granted  on  October  22, 1881, 
as  prayed  for,  until  fui-ther  hearing,  which  injunction  is  still  of  force.    In 
Kovember,  1^1,  the  defendants  Mr.  and  Mrs.  Williams  filed  their  first  an- 
swer, in  which  all  they  stated  touching  the  decree  was  as  follows:  ''And,  fur- 
ther, it  is  true  that  a  decree  was  obtained  at  the  time  alleged  in  said  oonrt  to 
make  B.  S.  Williams'  land  subject  to  said  note,  but  said  decree  was  obtained 
without  the  knowledge  or  consent  or  desire  of  said  defendant,  B.  S.  Wiliiams, 
but  rather  against  her  expressed  wishes  and  instructions,  which  was  contrary 
to  equity  and  justice;  and  under  said  decree  the  sheriff  of  said  county  of 
Monroe  exposed  her  said  land  for  sale  on  the  1st  Tuesday  of  March,  1881,  and 
afterwards,  on  the  6th  day  of  October,  1881,  ejected  said  defendant  Bachel  S. 
Williams  therefrom,  rendering  her  and  her  little  children  houseless  and  home- 
less, notwithstanding  she  had  filed  her  claim  in  terms  of  the  law."    Several 
amendments  to  the  answer  by  Mrs.  Williams  appear  in  the  record,  none  of 
them  dated  earlier  than  February  term,  1887.    These  take  the  shape  of  cross- 
bills, and  pray  to  vacate  the  decree  and  set  it  aside.    The  averments  concern- 
ing it  are  as  follows:   ''The  respondent  denies  that  any  decree  was  ever  taken 
settling  her  rights  under  said  bill  or  under  said  claim.    This  defendant  is 
informed  that  [what]  purports  to  have  been  a  consent  decree  taken  in  said 
cause,  was  taken  and  entered  on  the  minutes  of  the  court  at  the  August  term, 
1880.    To  this  decree  the  defendant  denies  that  she  ever  assented  or  autnor- 
ized  any  one  else  to  assent  for  her,  but  that,  on  the  contrary,  as  soon  as  she 
learned  of  it  she  expressly  dissented  to  it,  and  at  once  put  counsel  for  com* 
plainant  on  notice  that  she  would  not  recognize  said  decree  as  being  in  any 
manner  binding  on  her.    This  decree,  this  defendant  says,  is  utterly  void — 
First,  because  it  was  entered  without  the  knowledge  or  consent  of  this  de- 
fendant; and,  second,  because  it  is  unauthorized  by  any  pleadings  in  said 
cause.    It  is  true  that  W.  D.  Stone,  Esq.,  was  counsel  for  this  defendant  in 
filing  the  claim  and  the  bill  under  which  it  is  claimed  said  decree  was  entered, 
or  is  claimed  to  have  been  entered,  but  defendant  denies  that  the  said  W.  I>. 
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stone  represented  her  for  any  other  purpose  than  that  plainly  and  distinctly 
set  forth  in  the  pleadings,  and  that  any  agreement  attempted  to  be  entered 
into  for  any  other  purpose  is  not  in  any  way  binding  on  this  defendant,  and 
defendant  therefore  submits  that  the  said  decree  is  absolutely  void,  and  of  no 
effect."  ''This  defendant  here  distinctly  alleges  that  counsel  for  the  said  T.  J« 
Bimmons  were  fully  aware  at  the  time  said  pretended  decree  was  entered,  at 
the  August  terra,  1880,  that  the  same  was  without  her  knowledge  or  consent, 
and  that  the  sale  of  said  tract  of  land  by  the  sheriff,  and  the  refusal  to  accept 
the  claim  tendered  by  this  defendant  on  the  day  of  the  sale,  was  the  result  of 
fraudulent  confederation  and  collusion  between  the  said  sheriff  and  counsel 
for  complainant  to  defeat  this  deponent  of  her  right  to  have  said  matter  ad- 
judicated by  the  proper  tribunals." 

1.  These  are  all  the  allegations  in  the  amended  answers  affecting  thed^ 
cree,  and,  as  we  construe  them,  they  amount  simply  to  this:  that  Mrs.  Will* 
lams  did  not  give  her  personal  assent  to  that  decree,  and  she  contends  that 
her  counsel  had  no  authority  to  represent  her  further  than  to  deal  with  tha 
matters  appearing  upon  the  face  of  the  papers.  She  does  not  intimate  that 
he  was  not  retained  as  counsel  for  these  causes  in  her  behalf,  or  that  his  pow* 
ers  were  more  limited  than  the  general  powers  which  appertain  to  the  posi- 
tion of  counsel.  Moreover,  she  does  not  allege  any  fraud  on  the  part  of  her 
connsel,  or  any  collusion  with  him.  She  avers  that  the  counsel  for  the  op- 
posite party  knew  that  she  did  not  consent  to  the  decree,  and  that  they  after- 
wards, by  collusion  with  the  sheriff,  procured  the  sale  to  be  made  over  her 
second  claim,  which  the  sheriff  rejected.  We  do  not  understand  her  to  be 
charging  any  fraudulent  collusion  between  the  two  sets  of  counsel  to  bring 
about  this  decree;  and  testing  the  matter  by  what  she  says  of  her  own  coun- 
sel's right  to  represent  her  to  the  extent  of  what  is  set  forth  in  the  pleadings, 
we  And  that  there  was  enough  set  forth  in  the  pleadings  to  justify  him  if  he 
thought  it  for  her  interest  to  consent  to  the  decree.  The  decree  dealt  with 
matters  that  she  presented  in  her  bill,  and  disposed  of  them.  She  offered  to 
pay  the  balance  of  the  purchase  money;  the  decree  settled  what  that  was,  and 
gave  her  time  to  make  the  payments;  so  that,  in  any  view  of  it,  we  do  not  see 
that  her  counsel  transcended  the  ordinary  powers  of  counsel  in  giving  his  con- 
sent for  the  decree  to  be  entered.  There  seems  to  be  an  opinion,  which  makes 
its  appearance  in  records  very  frequently,  that  married  women  are  privileged 
suitors;  that  when  they  come  before  the  courts  they  come  with  a  sort  of 
shield  against  being  bound  in  favor  of  their  adversaries,  and  with  the  right 
to  bind  them  in  all  matters  whatsoever.  Now,  this  is  a  grave  mistake.  When 
a  suitor  comes  into  court,  competent  to  select  counsel,  and  does  select  coun- 
sel, no  matter  who  the  suitor  may  be,  or  how  much  married,  the  counsel  is 
there  for  the  purpose  of  representing  the  client,  and  whatever  the  counsel  as- 
sents to,  the  client  assents  to.  There  is  full  power  on  the  part  of  the  counsel 
to  represent  the  client,  and  it  is  just  the  same  as  if  the  client  were  there  in 
person;  and  it  is  no  answer  to  a  decree,  a  solemn  judgment  of  the  court,  for 
the  client  to  come  in  and  say  that  the  counsel  misrepresented  the  client's  in- 
terests, or  did  not  represent  the  client's  wishes.  Let  the  client  see  that  the 
counsel  conforms  to  instructions,  and  if  there  is  any  injury  by  failure  to  do 
it,  let  the  counsel  answer  for  it,  and  not  the  other  party.  In  this  case,  what- 
ever gain  was  to  this  lady  as  against  her  adversary  was  absolutely  secured  by 
the  decree.  The  decree  was  carried  into  effect,  and  she  interposed  nothing 
whatever  in  the  way  of  an  attack  upon  it,  but  merely  presented  a  claim,  after 
the  advertisement  had  run,  or  was  running;  and  because  the  sheriff  disre- 
garded her  claim,  she  having  had  one  claim,  and  it  being  disposed  of  by  de- 
cree, she  then  files  a  bill  against  the  sheriff  after  the  sale  was  effected,  and 
tries  to  prevent  him  from  putting  the  purchaser  in  possession;  and  in  tliat 
bill  she  makes  no  attack  upon  the  decree,  says  nothing  about  it  or  against  it 
in  any  way;  and,  finally,  when  a  bill  is  brought  against  her,  she  makes  an 
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answer  to  it,  and  says  nothing  about  having  the  decree  set  aside,  does  not  use 
her  answer  as  a  cross-bill,  makes  no  prayer  to  vacate  the  decree,  but  after- 
wards, ^hen  the  case  has  been. pending  for  years,  from  1881,  the  time  her 
first  answer  was  filed,  to  1887,  she  comes,  by  amendment  to  her  answer,  with 
a  cross-bill,  attacks  the  decree  in  this  feeble  way,  and  prays  that  it  be  opened 
and  set  aside.  Now,  this  much  would  not  be  done  for  any  other  suitor. 
There  is  no  man  who  could  avoid  a  decree  for  such  cause  as  she  sets  up;  then 
why  should  this  lady  be  indulged  in  so  doing?  We  dare  not  decide  a  question 
of  right  by  a  rule  of  courtesy,  or  substitute  deference  to  sex  for  deference  to 
law.  The  counsel  of  record,  representing  married  women  in  pending  litiga- 
tion, have  as  ample  power  to  bind  their  clients  in  conducting  and  disposing 
of  such  litigation,  as  have  the  counsel  of  other  suitors.  And  decrees  ren- 
dered with  consent  of  counsel,  witliout  fraud,  are  obligatory  upon  their  clieuts, 
the  consent  of  counsel  being  in  law  the  consent  of  the  parties  they  represent. 
A  case  very  much  in  point  is  Lewis  v.  Qunn^  63  Ga.  542.  Other  relevant 
cases  are  Mashbum  v.  Qtmge,  61  Ga.  512 ;  Glover  v.  Moore,  60  Ga.  189;  Wing- 
field  V.  KTieaf  73  Ga.  477.  As  to  the  powers  of  counsel,  see  Wade  v.  FowelU 
31  Ga.  1;  Lyon  v.  WilUama,  42  Ga.  168. 

2.  The  cross-bill  was  demurred  to,  and  the  demurrer  was  sustained,  partly, 
no  doubt,  for  the  reason  that  the  matter  set  up  was  insufilcient,  and  partly 
upon  the  ground  that  it  came  too  late.  The  three  years  allowed  for  reviewing 
the  decree,  or  for  granting  a  new  trial,  had  passed,  and,  of  course,  there  be- 
ing no  warning  by  any  proceeding  that  she  meant  to  resort  to  any  means  of 
getting  rid  of  the  decree,  the  purpose  of  the  statute  in  limiting  such  applica- 
tions to  three  yeai-s'  time  would  be  defeated.  The  object  of  the  limitation, 
no  doubt,  is  to  put  parties  on  notice,  so  that  they  may  secure  and  preserve 
the  evidence  to  uphold  the  decree,  if  evidence  be  needed.  Here  she  denies 
that  she  consented.  Suppose  that  denial  now  in  controversy.  It  may  be  that 
the  counsel  who  represented  her  is  dead  or  removed, — we  know  not;  or  it  may 
be  that  the  evidence  by  which  her  consent  could  be  established  has  been  lost 
by  delay  to  give  notice  of  her  intention  to  make  this  attack  upon  the  decree. 
There  is  the  same  reason  for  not  allowing  the  attack  to  be  brought  in  by  way 
of  addition  or  amendment  to  the  answer  as  there  is  for  not  allowing  it  to  be 
begun  as  an  original  proceeding.  It  was  contended  that  these  amendments, 
converting  the  answer  into  a  cruss-bill,  would  relate  back  to  the  time  of  filing 
the  original  answer.  We  think  not,  because  here  is  a  matter  brought  in 
against  which  time  was  running.  If  she  had  a  cause  of  action  for  setting 
aside  this  decree,  she  did  not  sue  on  it  within  the  time  limited.  It  is  like 
bringing  in  a  set-off,  in  an  action  at  law,  by  amendment  to  the  plea  or  answer, 
when  time  has  run  pending  the  action  sufficient  to.  bar  the  set-off.  When  a 
final  decree  is  by  its  terms  founded  on  consent,  if  the  alleged  consent  was 
wanting  for  lack  of  mental  concurrence  by  one  of  the  parties,  such  party  is 
not  at  liberty  to  gainsay  the  record  and  raise  that  question  collaterally,  but 
must  seek  to  have  the  decree  opened  by  a  direct  proceeding  for  the  purpose. 
And  the  time  for  commencing  the  proceeding  is  limited  to  three  years.  Code, 
§§  2914a,  2919.  Now,  it  may  be  somewhat  doubtful  whether  this  decree 
could  be  deidt  with  by  a  mere  answer  operating  as  a  cross-bill,  when  one  of 
the  parties  to  the  decree  was  not  before  the  court.  HoUis,  the  man  who  sold 
the  land,  and  made  the  bond  for  titles,  was  a  party  to  the  decree;  but  he  is 
not  a  party  to  the  present  bill  or  the  cross-bill.  But  that  could  have  been 
supplied  if  the  other  conditions  had  been  present.  He  might  have  been  made 
a  party. 

3.  It  is  not  contrary  to  law  or  equity  for  a  wife*s  land  to  be  sold  by  decree 
for  the  payment  of  part  of  its  own  purchase  money,  though  the  debt  lor  such 
part  be  legally  that  of  the  husband,  he  having  made  the  purchase  as  her  agent, 
and  given  his  own  note,  with  the  understanding  that  the  land  was  to  be 
bound,  and  title  having  been  retained  in  the  vendor  accordingly.    If  the  whole 
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matter  was  open  again,  and  we  went  back  to  the  claim  and  bill,  there  would 
not  be  any  inequity  or  anything' contrary  to  law  in  requiring  this  land  to  re- 
spond for  its  purchase  money.  The  original,  purchase  was  made  by  the  hus- 
band for  the  wife,  and  the  l)ond  for  titles  taken  in  the  wife's  name.  There 
was  a  payment  in  cash,  and  a  note  given  for  the  balance.  There  is  some 
doubt  as  to  how  that  note  was  made;  whether  made  by  the  husband  as  agent 
for  the  wife,  with  the  intention  of  binding  the  wife.  But  it  was  renewed  by 
him  personally,  but  with  the  understanding  expressly,  as  appears  in  the  an- 
swers to  that  bill,  that  the  land  was  to  remain  subject  to  the  purchase  money, 
and  it  was  in  fact  Mrs.  Williams*  debt.  At  bottom  it  was  her  debt,  and 
there  was  no  intention  of  receiving  her  husband's  note  in  payment  of  it  in  the 
sense  of  discharging  the  debt,  or  of  releasing  the  land  as  security  for  its  pay- 
ment. The  new  note  was  taken,  but  it  was  with  the  understanding  that  the 
land  remained  bound,  so  that  if  we  went  back  and  reopened  this  litigation, 
and  returned  to  the  facts  that  the  lady  relied  upon,  there  would  be  nothing 
inequitable  in  holding  the  land  still  bound  for  the  unpaid  purchase  money, 
with  one  exception.  There  was  some  stipulation  for  increased  interest.  That 
may  have  made  a  difference  to  that  extent;  but  no  stress  was  put  upon  it  in 
the  argument  of  the  case,  and  there  has  been  no  separate  point  made  as  to 
that  feature  in  any  stage  of  the  proceedings  that  we  are  aware  of.  The  only 
doubt  that  could  possibly  arise  would  be  in  regard  to  the  increased  rate  of  in- 
terest.   Judgment  affirmed. 


Bbantlt  9.  Mayo,  (two  cases.) 
(Supreme  Court  of  Oeorgia.    July  12, 1888.) 
LjLjrDix»]>  AHD  Tbnastt—Rblattox— Witness— Transactiox  with  Deobdbnt. 

Where  the  questioa  is  whether  defeadaat  is  the  tenant  of  plaiuUif,  the  exclusion 
of  testimony  showing  that  defendant's  wife  rented  the  land  of  a  third  person,  not 
a  party  to  the  action,  on  the  ground  that  such  third  person  was  dead,  is  error.  ^ 

Error  from  superior  court,  Dougherty  county;  Bower,  Judge.   ^ 
H.  Morgan  and  C  B.  Wooteut  for  piaintifl  in  error.   iD.  H.  Pope  <&  Son, 
by  Harrison  ^  Peeples,  for  defendant  in  error. 

Blandford,  J.  The  parties  are  the  same  in  both  of  these  cases,  and  they 
involve  the  same  question'.  Upon  the  trial  of  each,  Brantly  was  offered  as  a 
witness  for  the  purpose  of  testifying  that  his  wife  rented  the  premises  from 
Zach.  Mayo,  who  was  dead,  and  that  he  himself  did  not  rent  the  premises 
from  G.  M.  Mayo,  the  plaintiff  in  the  court  below.  His  wife  was  also  offered 
as  a  witness  to  the  same  effect.  The  court  excluded  this  testimony  from  the 
consideration  of  the  jury.  In  one  of  the  cases  a  part  of  the  testimony  was  ad- 
mitted, but  the  whole  of  it  was  afterwards  excluded  by  the  court  in  his  charge 
to  the  Jury.  We  think  the  court  erred  in  excluding  this  testimony.  The 
ground  upon  which  the  testimony  was  excluded  was  that  Zach.  Mayo  was 
dead.  But  Zach.  Mayo  was  not  a  party  to  either  of  these  actions;  and  the 
testimony  was  offered  for  the  purpose  of  showing  that  Brantly  was  not  the 
tenant  of  the  plaintiff,  but  that  he  held  under  his  wife,  who  was  the  tenant  of 
another  person,  to- wit,  Zach.  Mayo,  the  deceased.  C.  M.  Mayo  is  a  party  as 
trustee;  whether  Zach.  Mayo  was  trustee  or  not  does  not  appear  from  the  rec- 
ord. What  effect  this  testimony  would  have  had,  if  the  jury  had  been  allowed 
to  consider  it,  we  are  unable  to  say;  but  it  was  pertinent  and  admissible  evi- 
dence, and  the  court  erred  In  rejecting  it.    Judgment  reversed. 

^Ab  to  the  admissibility  of  evidence  relatlnflr  to  transactions  with  persons  since  de- 
ceased, and  the  competency  of  witnesses  to  prove  those  transactions,  see  Hillman  v. 
Schwenk,  (Mich.)  96  N.  W.  Rep.  670^nd  cases  cited  in  note;  Parker  v.  Edwards, 
(Ala.)  4  South.  Rep.  612;  Topping  v.  Windley,  (N.  C.)  6  8.  E.  Kep.  14;  Crimmins  v. 
Crimmins,  (N.  J.)  10  AU.  Rep.  SOO;  Bisenlord  v.  Eisenlord,  2  N.  Y.  Supp.  128. 


Digitized  by 


Google 


188 


SOUTHEASTERN   REPOBTER. 


[Ga. 


Parish  et  oZ.  v.  Weed  Sewino-Machine  Ck>. 

{Supreme  Court  of  Georgia.    Noyember  8, 1887.) 

1.  JuDOJffEKT— Bt  Default— Failure  to  Comply  with  Order. 

The  Code  §§  8508,  8510,  contemplates  a  peremptory  requirement  by  the  court  ta 
produce  the  books  or  papers  specified  in  the  notice,  or  some  of  them,  before  there 
can  be  a  failure  or  refusal  ^  to  comply  with  such  order, "  so  as  to  entitle  the  adverse 
party,  if  plaintiff,  to  a  judgment  as  by  default,  or  if  defendant,  to  a  judgment  as  in 
case  of  nonsuit. 

3.  pRAOTiCB  IN  Civil  Cases— Produotiov  of  Papers- Noticb. 

Where  the  notice  to  produce  books  and  papers  is  too  extensive  in  range,  and  as  to 
a  part  of  it  too  vague  in  description,  the  court,  after  holding  the  notice  good  in  part 
and  bad  in  part,  may  decline  to  reouire  an  Immediate  answer,  and  continue  the  cause 
to  give  time  to  answer  so  much  oi  the  notice  as  has  been  adjudged  sufficient.  The 
notice  given  in  this  case  was  too  extensive,  and  as  to  some  of  the  papers  too  vague 
and  indefinite. 
8.  Same. 

On  the  facts  of  this  case  it  was  not  error  to  treat  the  rasponse  made  to  the  notice 
on  the  final  trial  as  sufficient. 

4.  Witness— Competency— Transactions  with  Decedents. 

Where  the  agent  of  a  corporation,  through  whom  all  the  corporate  transactions 
were  had  with  the  alleged  debtor,  is  dead,  the  debtor,  when  sued  by  the  oorpora- 
tion,  is  not  a  competent  witness  to  prove  in  his  own  behalf  what  transpired  between 
himself  and  the  deceased  agent.    Uingford  v.  Commissioners,  75  Oa.  SOSL^ 
{SyllabiLS  by  the  Court) 

Error  from  superior  court,  Bullock  county;  Hines,  Judge. 
T.  H.  Potter,  for  plaintiff  in  error.    D.  R,  Groover  and  Lester  cfi  Ravenel, 
for  defendant  in  error. 
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Bleckley,  C.  J.  The  Weed  Sewing-Machine  Company,  a  corporation  of 
Connecticut,  brought  an  action  of  complaint  upon  a  bond  payable  to  it  against 
Parish  as  principal  and  several  others  as  sureties.  A  breach  of  the  bond  was 
alleged,  consisting  in  the  failure  to  pay  certain  promissory  notes  which  Par- 
ish had  executed  and  delivered  to  the  plaintiff,  the  bond  being  conditioned 
for  the  payment  of  all  sums  which  might  be  in  his  hands  or  become  due  and 
payable  to  the  company.  He  pleaded  nil  debet  and  payment,  payment  simply 
and  payment  specially,  by  the  delivery  of  certain  notes  which  he  had  taken 
from  the  purchiisers  of  sewing-machines,  and,  as  he  alleged,  turned  over  to 
the  company.  He  gave  notice  to  the  company  to  produce  all  its  books  and 
papers  touching  business  transacted  in  Georgia,  to  produce  all  receipts  by  at- 
torneys, etc.,  connected  with  its  business  in  Savannah,  and  to  produce  the  re- 
ceipts of  a  certain  specified  attorney.  When  the  case  came  on  for  trial  this 
notice  was  produced  and  a  response  demanded  to  it.  None  being  made,  its 
sufficiency  came  up  to  be  adjudicated  by  the  court.  The  court  held  it  suffi- 
cient in  some  of  its  requirements  and  insufficient  in  another.  Upon  that 
holding  the  defendant  filed  the  affidavit  provided  for  by  the  Code,  and  de- 
manded a  judgment  as  in  case  of  nonsuit.  This  was  refused,  and  the  court, 
for  reasons  not  disclosed  in  the  record,  permitted  a  continuance  until  the  next 
term  of  the  court,  at  the  instance  of  tlie  plaintiff.  Exceptions pendet^t^  lite 
were  filed  by  the  principal  defendant  to  the  rulings  of  the  court,  alleging  er- 
ror in  holding  the  notice  insufficient  in  one  part,  in  refusing  to  allow  judg- 
ment to  be  taken  as  in  cases  of  nonsuit,  and  in  continuing  the  case.  The  ex- 
ceptions were  certified  by  the  presiding  judge  to  be  true,  but  there  was  no  or- 
der to  enter  them  upon  the  record  as  the  statute  requires.    We,  however, 


>  As  to  the  competency  of  witnesses  to  prove  transactions  with  deoeased  persona,  see 
Hlllman  v.  Schwenk.  (Mich.)  36  N.  W.  Rep.  670,  and  cases  cited  In  note;  Topping  v. 
Windley,  (N.  C.)  5  S.  E.  Rep.  14;  Crimmins  v.  Crimmins,  (N.  J.)  10  Atl.  Rep.  SOO; 
Eisenlord  v.  EiBeDlord,2  N.  Y.  Supp.  123;  Parker  v.  Edwards,  (Ala.)  4  South.  Rep.  612; 
Brantly  v.  Mayo,  (Ga.)  ante,  137. 
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find  them  in  the  record.  The  instrument  itself  contains  an  assignment  of 
error,  but  no  error-is  assigned  in  the  bill  of  exceptions,  which  comes  here,  ta 
bring  the  cause  here,  and  no  assignment  has  been  filed  in  this  court;  so  the 
case,  as  to  that  matter,  rests  alone  upon  the  assignment  of  errors  in  the  bill 
of  exceptions  pendente  lite,  certified  by  the  presiding  judge,  and  entered  of 
record.  The  case  stood  contioued  until  the  next  term,  and  thien  again  came 
on  for  trial.  At  the  trial  the  plaintiff  responded  to  the  notice,  through  it& 
secretary,  by  afildavit  to  the  effect  that  there  were  no  receipts  of  the  specified 
attorney  to  be  found.  Search  had  been  made.  They  were  not  in  the  posses* 
sion  of  the  plaintiff's  secretary,  who  was  the  proper  officer,  and  he  believed 
they  were  not  in  the  possession  of  any  other  officer  of  the  company.  It  ap- 
peared from  that  affidavit  that  he  was  the  proper  custodian  of  such  papers,  if 
they  existed.  The  court  held  this  response  to  be  sufficient,  and  the  cause  was- 
tried  upon  evidence  for  the  plaintiff,  consisting  of  the  bond  declared  upon  and 
the  notes.  Thereupon  the  defendant  introduced  himself  as  a  witness,  and 
testified  that  all  his  transactions  with  the  plaintiff  were  through  an  agent  of 
the  plaintiff  who  was  at  the  time  of  the  trial  dead.  This  appearing,  the  point 
was  made  that  he  was  an  incompetent  witness  to  testify  in  his  own  behalf, 
and  that  was  sustained;  and  so  he  gave  no  testimony  except  the  preliminary 
disclosure  that  all  his  transactions  were  with  the  deceased  agent.  A  verdict 
was  found  for  the  plaintiff,  and  a  motion  was  made  for  a  new  trial,  the 
grounds  of  the  motion  being,  besides  the  usual  ones,  that  the  court  erred  in 
ruling  the  response  to  the  notice  to  be  sufficient,  and  in  pronouncing  the  de- 
fendant an  incompetent  witness.  The  new  trial  was  refused,  and  the  case 
was  then  brought  here  upon  writ  of  error. 

We  might  very  well  decline  to  consider  the  exceptions  pendente  lite,  for 
there  is  no  regular  and  proper  assignment  of  error  upon  them.  We  think 
that  when  the  excepting  party  brings  a  writ  of  error  to  this  court,  he  should 
assign  errors  upon  these  matters  pendente  lite  in  his  bill  of  exceptions;  or,  if 
he  fails  to  do  that,  he  ought  to  assign  them  here.  But  we  will  deal  with 
these  introductory  matters  in  ruling  the  case  as  though  error  was  regularly 
assigned. 

1.  The  Code,  §§  3508,  3510,  contemplates  a  peremptory  requirement  by  the 
court  to  produce  the  books  or  papers  specified  in  the  notice,  or  some  of  them, 
before  there  can  be  a  failure  or  refusal  '*to  comply  with  such  order,"  so  as  to 
entitle  the  adverse  party,  if  plaintiff,  to  a  judgment  as  by  default,  or,  if  de- 
fendant, to  a  judgment,  as  in  case  of  nonsuit.  Failure  to  comply  with  th& 
notice  is  a  very  different  thing  from  failure  to  comply  with  an  order  of  court 
founded  thereon  for  the  production  of  the  books  or  papers.  The  court  in 
this  case  passed  no  peremptory  order,  and  the  exceptions  entered  pendente 
lite  did  not  allege  as  error  any  refusal  to  do  so;  did  not  go  to  that  point  at  all. 
The  defendant  simply  complained  that  he  was  denied  a  nonsuit,  under  tho 
facts  of  the  case,  not  reciting  that  the  plaintiff  had  been  required  to  produce 
anything,  and  in  point  of  fact,  there  was  no  requirement  by  the  court  to  pro- 
duce then  and  there,  but,  on  the  contrary,  the  court  gave  the  plaintiff  time 
to  respond  to  the  notice,  by  granting  a  continuance,  and  the  cause  had  not 
proceeded  far  enough  to  entitle  the  defendant  to  take  a  judgment  upon  mo- 
tion as  in  case  of  nonsuit.  There  was  one  more  step  required  which  had  not 
been  taken,  and  the  omission  of  which  is  not  accounted  for. 

2.  Where  the  notice  to  produce  books  and  papers  is  too  extensive  in  range, 
and  as  to  a  part  of  it  too  vague  In  description,  the  court,  after  holding  th& 
notice  good  in  part  and  bad  in  part,  may  decline  to  require  an  immediate  an- 
swer, and  may  continue  the  cause  to  give  time  to  answer  so  much  of  the  no- 
tice as  has  been  adjudged  sufficient.  The  notice  given  in  this  case  was  too 
extensive,  and  as  to  some  of  the  papers  too  vague  and  indefinite.  The  stat- 
ute expressly  empowers  tlie  court  to  grant  a  continuance  for  reasons  satisfac- 
tory.   Code,  §  8511.    What  showing  was  made  in  this  case  does  not  appear 
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It  certainly  does  not  appear  that  the  showing  was  InsufRcient,  and  as  the 
court  granted  the  continuance,  we  assume  that  it  was  sufficient. 

3.  On  the  facts  of  this  case  it  was  not  error  to  treat  the  response  made  to 
the  notice  on  the  final  trial  as  sufficient.  The  affidavit  filed  by  the  defend- 
ant at  the  previous  term,  while  I  have  called  it  a  compliance  with  the  provis- 
ions of  the  Code,  was  not  in  substance  a  real  compliance.  It  was  to  the  ef- 
fect that  the  papers  were  or  had  been  in  existence  and  in  the  possession,  cus- 
tody, control,  and  power  of  the  plaintiff.  The  statute  requires  that  the  state- 
ment shall  be  that  the  party  has  reason  to  believe  that  they  are  or  have  been 
in  existence,  and  that  they  are  in  the  power,  etc.  Code,  §  3513.  Their  hav- 
ing been  once  in  the  power  of  the  plaintiff  would  not  be  sufficient  to  entitle 
the  defendant  to  take  the  benefit  of  his  notice.  He  must  state  that  they  are 
in  his  power,  etc.  But,  waiving  this,  the  response  to  this  notice  was  suffi- 
cient as  to  anything  which  the  defendant  tried  to  do.  He  did  not  seeic  at  the 
trial  to  obtain  an  order  to  entitle  him  to  a  Judgment  of  nonsuit,  and  he  did 
not  seels  to  give  the  contents  in  evidence  of  any  absent  papers.  He,  so  far  as 
appears,  did  not  attempt  to  make  any  use  of  his  notice,  and  consequently 
the  question  of  the  sufficiency  of  the  response  for  such  purpose  as  obtaining  a 
judgment  of  nonsuit  on  motion,  or  for  such  purpose  as  admitting  secondary 
evidence,  did  not  come  up.  All  that  he  sought  to  do  was  to  introduce  him- 
self as  a  witness,  and  response  or  no  response  to  the  motion  to  the  notice  had 
no  effect  upon  that  in  one  way  or  another.  He  simply  sought  to  introduce 
himself  as  a  witness,  and  made  no  application  to  the  court  at  the  time  of  trial 
to  enforce  his  notice;  and  therefore,  whether  the  response  was  sufficient  or  in- 
sufficient with  reference  to  what  he  might  have  done,  it  was  sufficient  with  ref- 
erence to  anything  that  he  did  or  attempted. 

4.  Where  the  agent  of  a  corporation,  through  whom  all  the  corporate  trans- 
actions were  had  with  the  alleged  debtor,  is  dead,  the  debtor,  when  sued,  by 
the  corporation,  is  not  a  competent  witness  to  prove  in  his  own  behalf  what 
transpired  between  himself  and  the  deceased  agent.  Lanyford  v.  CommU- 
noners,  75  Ga.  502.    Judgment  affirmed. 


Cannon  «.  State. 
(Supreme  Ccnurt  of  Georgia.    July  12, 1888.) 

HoMioiDis— Tbiai/— Instbuctions. 

Where,  on  an  indictment  for  assault  with  intent  to  murder,  the  evidence  sbofws 
that  the  prosecutor  began  the  dif^culty,  and  had  a  hatchet  in  his  hand,  which  he 
threw  away,  but  it  does  not  appear  that  defendant  knew  it,  a  charge  that  if  the  pros* 
ecutor  did  not  attempt  to  use  the  hatchet  and  defendant  rushed  in  upon  him  and  as- 
saulted him  with  a  deadly  weapon,  without  other  provocation  than  a  quarrel,  de- 
fendant is  guilty,  is  erroneous  in  omitting  to  submit  to  the  jury  whether  from  aU  the 
circumstances  defendant  had  reason  to  believe  that  the  prosecutor  intended  to  com- 
mit some  great  bodily  harm  upon  him  or  a  felony  upon  nis  x>erson.^ 

Error  from  superior  court,  Chatham  county;  Adams,  Judge. 

Indictment  for  assaul  t  with  intent  to  murder.  Defendant  brings  error  from 
a  judgment  of  conviction. 

Denmark  &  Adaim,  by  R.  G.  Erwin,  for  plaintiff  in  eiror.  F.  G.  Duhig' 
non,  Sol.  Gen.,  for  the  State. 

Blandford,  J.  Cannon  was  indicted  for  assault  with  intent  to  murder, 
and  was  found  guilty.  He  moved  for  a  new  trial,  which  was  refused,  and  he 
excepted.  In  the  view  we  take  of  this  case,  it  is  only  necessary  to  notice  one 
ground  of  the  motion  for  new  trial.    The  fourth  ground  is  as  follows:  '*Be- 

^  As  to  when  a  homicide  is  justifiable  on  the  ground  of  self-defense,  and  Instructions 
on  that  subject,  see  Fariss  v.  State,  (Ala.)  4  South.  Rep.  679,  and  cases  cited  in  note; 
Vamell  v.  State,  (Tex.)  9  S.  W.  Rep.  66,  and  note ;  Jones  v.  State,  (Tex.)  Id.  53,  and  note. 
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cause  the  court  erred  in  charging  the  Jury  as  follows:  'If  you  find  that  the  as- 
sault was  committed  by  the  defendant,  as  charged  in  this  indictment;  if  you 
find  that  he  and  tbe  prosecutor  were  engaged  in  a  quarrel ;  if  you  find  that  the 
prosecutor  had  a  hatchet  Id  his  hand;  if  you  find  from  tbe  evidence  that  tliere 
was  no  attempt  to  use  it,  and  that  the  defendant  rushed  in  upon  him  .and  as- 
saulted him  with  a  deadly  weapon;  if  there  be  no  other  provocation, — the  de- 
fendant would  be  guilty  of  an  assault  with  intent  to  murder;*  the  said  charge 
being  illegal  in  that  it  did  not  submit  the  theory  as  to  the  use  of  the  knife  be* 
ing  justified  by  the  surroundings  and  circumstances,  and  the  peril  to  the  de- 
fendant's life. "  This  charge  was  not  altogether  just  to  the  defendant.  The 
evidence  shows  that  the  prosecutor  had  a  hatchet  in  his  hand,  and  that  he  be- 
gan the  diificulty.  It  appears  that  he  threw  away  the  hatchet  at  some  stage 
of  the  difficulty,  but  it  does  not  appear  that  the  defendant  knew  this.  The 
charge  staled  that  if  the  prosecutor  did  certain  things,  and  the  accused  rushed 
upon  him  and  assaulted  him  with  a  deadly  weapon,  the  accused  would  be  guilty 
of  an  assault  with  intent  to  murder.  The  charge  did  not  leave  to  the  jury  the 
question  of  whether  the  accused  assaulted  the  prosecutor  under  such  circum- 
stances as  would  justify  the  fears  of  a  reasonable  man  that  it  was  theintention 
of  the  prosecutor  to  commit  some  great  bodily  harm  upon  him,  or  a  felony 
upon  his  person.  The  court  should  have  so  extended  and  qualified  the  charge 
as  to  present  this  question  to  the  jury,  and  leave  them  to  say  whether  the  cir- 
cumstances were  such  as  to  justify  the  defendant  or  not.  For  this  reason, 
and  this  reason  only,  we  grant  a  new  trial.    Judgment  reversed. 


WiNSOB  e.  Cruisb  et  al. 
{Supreme  Cowrt  of  Oeoraia.    November  20. 1887.) 

1.  New  Tbial— Wbight  or  Bvidbncb— Concurbbnt  Vbrdiots. 

After  two  or  more  ooncurrent  verdicts,  the  evidence  is  to  be  taken  by  a  review- 
ing court,  whether  on  cerHoraH  or  writ  of  error,  most  strongly  in  favor  of  the  pre- 
vuling  party. 

2.  Bale— Loan  Aooompakibd  bt  Offbb  or  Salb. 

A  loan  acoompanied  with  a  continuous  offer  of  sale  at  a  fixed  price  may  be  con- 
verted into  a  sale  at  any  time  before  the  offer  is  withdrawn;  and  a  sale  by  the  bor- 
rower to  a  third  person  signifies  that  t^e  offer  is  accepted. 
{SyUcibus  hy  the  Court.) 

Error  from  superior  court,  Gwinnett  county;  Hutohins,  Judge. 

C  H.  Brand,  for  plaintiff  in  error.    F.  F.  Juhan,  for  defendants  in  error. 

Blbcklet,  G.  J.  In  justice's  court  the  action  was  trover  by  the  lender  of 
an  ox  against  a  purchaser  from  the  borrower.  Three  verdicts  in  favor  of  the 
defendant  have  been  successively  set  aside  by  the  superior  court,  on  certi-^ 
orari,  the  one  now  under  review  being  the  third.  The  evidence  on  the  ques- 
tion of  title,  put  in  the  best  light  for  the  verdict,  was  that  when  the  loan  was 
made  this  ox  was  priced  to  the  borrower  at  $15,  with  a  continuing  offer  of 
sale  at  that  price,  if  the  borrower  would  decide  to  purchase;  that  the  bor- 
rower did  decide'to  purchase,  but  gave  no  notice  of  bis  election;  that  he  sold 
the  ox  to  the  defendant  before  the  period  of  loan  had  expired,  and  that  the 
plaintiff  got  information  of  this  sale,  but  did  not  then  or  previously  withdraw 
the  offer  of  sale  which  he  had  made  at  the  time  of  the  lending.  There  seems 
to  have  been  a  great  struggle  over  this  ox,  and  no  doubt  our  decision  was  pre- 
destinated from  the  foundation  of  the  world  to  be  a  painful  one,  no  matter 
which  way  we  might  make  it;  and  tbe  court  must  be  excused  for  feeling  re- 
gret  that  it  has  to  decide  the  case  either  way.  But  the  case  has  to  be  decided, 
and  our  conclusion  is  that  the  jury,  or  the  juries,  (for  there  were  three  of 
them,)  having  passed  upon  it,  ought  to  be  yielded  to,  because  there  are  twa 
constructions  to  be  put  upon  the  facts,  one  of  which  will  uphold  the  verdict, 
and  the  other  not;  and  after  such  a  protracted  litigation,  it  seems  to  us  that 
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the  construction  of  the  evidence  most  favorable  to  the  verdict  ought  to  be  ac- 
cepted and  abided  by  by  the  courts  and  the  parties,  and  we  decide  accordingly. 
The  lender  called  upon  the  borrower  after  hearing  that  the  sale  had  beea 
made,  and  had  a  very  unsatisfactory  interview  with  him.  The  borrower  was 
in  a  gceat  hurry,  engaged  in  cultivating  his  cotton  crop:  bnt  there  was  no  in- 
timation at  the  time  of  any  dissatisfaction  with  the  sale,  and  then  was  the 
time  for  him  to  speak  out,  if  he  had  disapproved  of  the  sale.  He  subsequently 
disapproved  of  it  very  emphatically,  but  he  did  not  use  the  first  opportunity 
he  had  to  give  notice  of  his  disapprobation ;  and,  even  if  he  had,  it  is  very 
doubtful  if,  under  the  circumstances,  it  would  have  prevented  the  title  from 
passing.  But  at  all  events,  he  had  an  opportunity  to  signify  his  dissent 
after  he  got  intimation  of  the  sale,  and  did  not  do  it.  Doubtless  he  thought 
himself  justified  by  the  conduct  of  the  other  party  in  not  being  very  specific, 
but  the  juries  have  considered  that  he  ought  to  be  held  to  this  sale,  and  we 
think  so  too.  Judgment  reversed  on  the  ground  that  the  court  erred  in  sus- 
taining the  certiorari  the  third  time. 


Hunt  d.  State. 
(Supreme  Court  of  Georgia.  April  20, 1888.) 

1.  CBDnNJLL  Law— OoNDUCT  OF  Triai/— Pbovinob  of  Jubt. 

According  to  repeated  rulings  of  this  court,  while  juries  are  judges  of  the  law  as 
well  as  of  the  f aots,  in  criminal  oases,  they  aooept  the  law  as  laid  down  and  ex- 
pounded to  them  by  the  presiding  judge. 
d.  Same. 

If  in  the  given  case  the  law  authorized  the  jnry  to  infer  guilt  from  oertain  enuxner- 
ated  facts,  the  presiding  judge  may  tell  them  so  in  his  charge.    Legal  authority  to 
make  an  inference  does  not  imply  a  requirement,  legal  or  logical,  that  it  shall  be 
made. 
8.  Same— Presumption  of  Guilt— Pailubb  to  Call  Witnbss. 

One  witness,  who  certainly  knew  whether  the  alleged  criminal  intercourse  took 

glace,  was  neither  introduced  by  the  accused  nor  accounted  for.    This  may  have 
ad  weight  with  the  jury,  as  the  non-production  of  evidence  apparently  in  one's 
power  \b  frequently  a  circumstance  of  more  or  less  significance. 

i.  SaMB— VbBDICT— SUFFICIBNCT  OF  EVTOEIfCB. 

The  guilt  of  the  accused  being  certain  if  the  main  witness  for  the  state  was  credible, 
and  there  being  evidence  for  and  against  his  credibility,  there  Ib  no  want  of  suffi- 
ciency in  the  evidence  to  warrant  the  verdict. 
6.  Fobnioation— Punishmbwt  fob— Whbn  not  Bzcbssivb. 

One  hundred  dollars  fine  or  the  alternative  of  five  months*  work,  is  not  ezoessive 
punishment  for  an  act  of  fornication  by  a  youns  woman  whose  condition,  pecuniary 
or  physical,  is  not  shown  to  be  special  or  pecuHar. 
6.  Nbw  Trial— Newlt-Disoovbbbd  Evidbnob— Gbbdibujtt  of  Witnbss. 

Newly-discovered  evidence  going  merely  to  the  credit  of  a  witness,  even  of  a  sola 
witness,  is  not  cause  for  a  new  triaL^ 

{Syllolms  by  the  Court.) 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 
Arnold  A  Arnold,  Qartrell  <&  Ladson,  and  L.  W.  Thomas^  for  plaintiff  in 
error.    H.  C.  Qlenn,  for  the  State. 

>  As  a  general  rule,  a  new  trial  will  not  be  granted  on  the  ground  of  newly-discovered 
evidence,  the  sole  purpose  of  which  is  to  impeach  or  discredit  a  witness.  State  v.  Smith, 
(Kan.)  11  Pac.  Rep.  908;  Grady  v.  People,  (ill.)  16  N.  B.  Rep.  654:  Barrow  v.  State,  (Ga.) 
5  S.  E.  Rep.  6i;  Parker  v.  State,  (Ga.)  6  S.  B.  Rap.  600.  But  where  the  evidence  is  to 
a  distinct  and  material  fact,  a  new  trial  will  not  be  denied  because  it  is  alao  impeaoh- 
ing  in  its  character.    Blackburn  v.  Crowder,  (Ind.)  10  N.  B.  Rep.  OSS. 

On  the  general  subject  of  when  a  new  trial  wUl  be  granted  on  the  ground  of  newly- 
diaoovered  evidence,  see  McCk>rmick  v.  Railroad  Co.,  (Gal.)  17  Pao.  Rep.  643,  and  note; 
Railroad  Ga  v.  Sullivan,  (Ill.)17  N.  B.  Rep.  460,  and  cases  cited  in  note:  Plyar  v.  Inraxw 
ance  Co.,1  N.  Y.Supp.895:  Wells  v.  State,  (Ark.) 8  S.W. Rep. 8^6, and  note;  State  v. 
IdchUter,  (Mo.)  Id.  7% ;  Redmond  v.  Stepp,  (N.  G.)  6  &  E.  RepT  727. 
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Blbgkust,  G.  J.  Mary  L.  Hunt  was  charged  in  the  city  court  of  Atlanta 
with  the  offense  of  a  misdemeanor,  consisting  in  the  commission  of  a  single 
act  of  fornication  with  a  married  man,  whose  name  was  G.  W.  Gardner,  called 
In  the  argument  '*  Doctor  "  Gardner.  The  jury  found  the  prisoner  guilty.  The 
judge  sentenced  her,  at  first,  to  pay  a  fine  of  $250,  or  serve  on  the  public  works 
for  12  months;  this  sentence  was  subsequently  changed  to  a  fine  of  $100, 
with  an  alternative  service  of  five  months  on  the  public  works. 

1.  A  motion  was  made  for  a  new  trial  upon  several  grounds;  one  of  wliioh 
is  that  the  court  erred  in  directing  the  jury  to  take  the  law  from  the  court, 
telling  them  that  while  they  were  the  judges  of  the  law  and  the  facts,  they 
should  take  the  law  as  expounded  by  the  court.  That  this  charge  was  correct 
has  been  held  in  several  cases.  HiU  v.  State,  64  Ga.  453;  Bobinsan  v.  State, 
66  Ga.  517;  Malone  v.  State,  Id.  539. 

2.  The  court  also  charged  the  jury :  "If  you  believe  from  the  evidence,  [cer- 
tain enumerated  facts,  specifying  them,]  you  would  be  authorized,  in  the 
absence  of  evidence  rebutting  such  inference,  to  conclude  from  these  circum- 
stances that  the  defendant  was  guilty  of  the  o^ense  charged  against  her.  '*  The 
exception  to  this  charge  is  that  it  invaded  the  function  of  the  jury,  and  offered 
them  assistance  in  drawing  a  mere  inference  which  belongs  to  the  logical,  in- 
stead of  to  the  legal,  order.  Upon  a  question  of  sexual  intercourse  the  ex- 
perience and  sagacity  of  the  jurors  might  very  well  be  trusted  to  run  the  gen- 
eral logic  of  the  case;  but  we  do  not  think  that  the  terms  made  use  of  by  the 
court  in  this  instruction  invaded  their  function.  To  tell  the  jury  that  they 
were  authorized,  meant,  when  properly  construed,  that  the  law  would  be 
satisfied  if  they  were;  not  that  the  law  would  compel  them  or  bind  them  so  to 
reason;  not  that  they  were  to  draw  the  inference  unless  they  felt  satisfied 
beyond  a  reasonable  doubt  that  the  reasoning  was  correct,  but  that  the  law 
would  authorize  them  to  draw  the  inference  from  the  given  premises;  and 
this  is  certainly  true.  It  would  not  be  contrary  to  law  to  draw  it;  and,  con- 
strued in  this  way,  the  charge  is  sound.  Kinnehrew  v.  State,  5  S.  £.  Rep. 
56,  (last  term, )  and  cases  cit^.  The  present  is  unlike  the  case  of  Ells  v.  State, 
20  Ga.  438,  in  two  particulars — First,  the  enumerated  facts  in  this  case  are  very 
much  more  potent ;  and,  secondly^  the  judge  in  that  case  instructed  the  jury  that 
they  were  bound  to  infer  guilt.  Here  Uie  instruction  was  simply  that  they 
were  authorized  to  infer  it. 

3.  The  verdict  is  complained  of  because  contrary  to  the  evidence,  to  the 
weight  of  evidence,  and  without  evidence  to  support  it.  There  was  but  one 
single  questionable  matter,  and  that  was  whether  the  witness  Wasliington 
Cobb  was  credible.  If  he  testified  truly,  the  conviction  was  proper;  if  he 
testified  falsely,  there  was  no  evidence  to  convict  upon.  His  credit  was  at- 
tacked, and  it  was  supported.  Some  witnesses  testified  that  he  was  entitled 
to  credit,  and  some  that  he  was  not.  The  jury  must  have  credited  him.  They 
could  not  possibly  have  found  this  verdict  without  deciding  that  Washington 
Cobb  was  a  credible  witness  in  the  case;  and  if  he  was  a  credible  witness, 
there  was  evidence,  and  sufficient  evidence. 

4.  It  is  complained  that  the  punishment  is  excessive.  It  does  not  appear 
to  be  so.  There  is  nothing  in  the  record  to  show  us  why  this  party,  if  she  is 
iruilty,  should  not  pay  a  fine  of  $100,  or  serve  five  months  upon  the  public 
works.  There  is  nothing  about  her  ability  to  pay,  nor  anything  else  in  the 
record  on  this  subject.  She  is  a  young  woman,  about  18  years  of  age;  and  if 
there  can  be  any  punishment  at  all,  we  do  not  see  why  there  might  not  be  this 
much. 

5.  Another  ground  is  newly-discovered  evidence,  which  consists  in  declara- 
tions by  Washington  Cobb,  a  part  of  them  certainly  made  after  this  trial,  and 
the  rest  of  them  made  we  cannot  tell  when.  They  are  all  of  no  significance 
whatever,  except  as  going  to  discredit  the  witness ;  they  are  admissions  made  by 
him  that  he  was  paid  to  aid  in  this  prosecution  and  give  his  evidence.    The 
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rule  is  well  fixed  that  no  new  trial  can  be  granted  for  newly-disooyered  evi- 
dence which  merely  tends  to  discredit  a  witness.  How  can  we  then  interfere 
in  this  case  consistently  with  law  and  with  a  purpose  to  do  things  here  accord* 
ing  to  law.  We  purpose  to  administer  law  from  this  bench,  and  if  we  cannot 
relieve  parties  legally,  we  do  not  propose  to  do  it  at  all. 

6.  If  the  fact  of  intercourse  was  not  true,  there  was  one  person  who  knew 
it,  and  he  was  a  competent  witness.  Dr.  Gardner  was  not  introduced,  nor 
was  his  absence  accounted  for.  And  this  might  have  affected  the  jury,  be- 
cause it  is  a  rule  that  where  it  is  appurently  in  the  power  of  a  party  to  prove 
a  fact,  and  the  evidence  is  not  introduced,  it  goes  somewhat  to  the  substance 
of  the  case;  the  omission  to  introduce  evidence  is  frequently  a  matter  of  more 
or  less  significance.    Judgment  affirmed. 


Gahdner  v.  State. 
(Supreme  Court  of  Georgia.    April  18, 1888.) 

1.  Criminal  Law— Tkial  without  Indictment— Exceptions— Nbw  Trial. 

Overruling  a  motion  in  arrest  of  judgment  based  upon  the  ground  that  no  indict- 
ment was  found  by  a  grand  jury,  but  the  trial  was  had  upon  a  mere  accusation,  is- 
matter  for  direct  exception,  and  not  cause  for  a  new  trial.  As  to  dispensing  with 
indictment,  and  substituting  accusation,  in  the  city  court  of  Atlanta,  see  jSardenrt 
V.  State,  74  Ga.  842. 

2.  Same— Impeachment  of  Witness— Matter  not  Asked  on  Examination. 

On  the  trial  of  a  man  for  a  single  act  of  adultery  with  one  of  his  witnesses,  letters 
written  by  him  previous  to  the  act,  and  a  conversation,  also  previous,  had  with  his 
wife  and  his  witness  when  he  was  not  present,  all  tending  to  show  that  he,  his  wif e» 
and  his  witness  had,  several  months  before  the  alleged  adulterous  act,  combined  to 
impute  to  a  certain  dentist  criminal  intercourse  with  the  witness  and  to  ^  blackmail  ^ 
or  extort  money  from  him,  were  not  admissible  testimony  In  behalf  of  the  state  to 
impeach  the  witness  or  illustrate  her  relations  to  or  with  the  accused,  she  not  hay- 
ing been  interrogated  as  to  these  matters  when  under  examination,  so  as  to  lay  the 
foundation  for  contradicting  her,  and  thereby  impairing  her  credit.  The  admission 
of  this  illegal  testimony  was  highly  prejudicial  to  the  accused,  as  its  tendency  was- 
to  render  him  odious  and  infamous  in  the  estimation  of  the  jury.  It  had  no  relevancy 
whatever  to  the  alleged  criminal  act  for  which  he  was  on  triaL 
8.  Same— Evidencb—Res  GestuS. 

That,  after  receiving  the  ^irl  Into  his  house  for  medical  treatment,  the  accused 
would  not  and  did  not  suffer  ner  to  return  whence  she  came,  and  gave  a  false  account 
of  her  condition,  was  relevant  and  admissible  testimony,  as  showing  the  origin  of 
his  opportunity,  and  the  res  gestae  of  its  continuanoe. 

4.  Evidencb—Presumptions— Power  op  Virility. 

That  a  mature  male  of  the  human  species  has  normal  powers  of  virility  is  matter 
of  le?al  presumption  until  the  contrary  appears,  and  the  burden  of  making  it  ap- 
pear by  evidence  satisfactory  to  the  jury  is  on  him  who  asserts  it. 

5.  Nbw  Trial— Grounds  for. 

The  court  erred  in  not  granting  a  new  trial  on  the  sixth,  seventh,  and  eighteenth 
grounds  of  the  motion. 
{Syllaims  hy  the  Court.) 

Error  from  city  court  of  Atlanta;  Yan  Epps,  Judge. 
Accusation  of  fornication  and  adultery. 

Arnold  <&  Arnold,  Gartrell  d*  Ladson,  and  L.  W,  Thomas,  for  plaintiff  in 
error,    ff.  C.  Glenn,  for  the  State. 

Blbcklet,  0.  J.  1.  Gardner  was  tried  for  the  correlative  side  of  the  act 
Just  considered  in  the  case  of  Hunt  v.  State,  ante,  142.  He  also  was  found 
guilty.  He  made  a  motion  in  arrest  of  judgment,  on  the  ground  that  there 
was  no  indictment  found  by  the  grand  jury;  that  the  case  rested  on  an  ac- 
cusation in  the  city  court  of  Atlanta;  that  the  verdict  was  a  nullity;  and  that 
he  could  not  be  punished  on  mere  accusation.  The  bill  of  exceptions  makea 
no  allusion  to  the  motion  in  arrest  of  judgment.  If  the  judge  denied  it,  the 
denial  is  unexcepted  to  in  the  bill  of  exceptions;  but  the  denial  of  the  motion 
in  arrest  is  made  one  of  the  grounds  of  the  motion  for  a  new  trial.    Of  course. 
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the  refusal  to  arrest  a  judgment  because  there  is  no  indictment,  is  not  groimd 
for  the  grant  of  a  new  trial.  Why  it  was  brought  into  the  motion  we  do  not 
know.  We  can  make  no  authoritatiye  ruling  upon  it,  but  if  we  could,  the 
question  would  be  found  to  be  settled  against  the  point  in  Darden  v.  State^ 
74  Ga.  842.  The  Identical  question  was  decided  there  with  reference  to  bas- 
tardy; and  It  would  seem  that  adultery  would  be  as  subject  to  trial  on  accusa- 
tion as  bastardy.  They  are  both  misdemeanors,  and  the  act  organizing  the 
city  court  of  Atlanta  provides  expressly  for  this  mode  of  prosecution. 

2.  In  the  course  of  the  trial  two  letters  were  offered  in  evidence  by  the  state, 
one  written  and  signed  by  Br.  Gardner,  and  the  other  written  by  him,  but 
signed  in  the  name  of  his  wife.  These  letters  bear  date,  one  in  September, 
and  the  other  in  October,  1886.  some  months  before  this  act  of  adultery,  as 
dated  by  the  witness,  was  committed.  In  connection  with  these  letters,  the 
testimony  of  Dr.  Smith,  a  dentist,  was  admitted  by  the  court,  which  was  to 
the  effect  that  he  as  a  dentist  had  during  the  summer  ot  1886,  and  before  these 
letters  were  written,  done  some  dentist's  work  for  this  girl  at  the  instance  of 
Dr.  Gardner;  and  that  the  girl  had  afterwards  come  to  him  in  company  with 
Mrs.  Gardner,  and  a  conversation  took  place  about  a  charge  imputing  to  Dr. 
Smith  fornication  or  rape, — we  do  not  understand  which,  but  some  improper 
sexual  connection  with  this  girl, — and  then  a  demand  was  made  for  money. 
The  letters  related  to  the  same  subject-matter, — the  making  of  a  demand  for 
money  as  a  means  of  hushing  up  the  complaint.  In  other  words,  the  testimony 
of  Dr.  Smith,  and  the  letters,  as  colored  by  that  testimony,  and  as  construed 
by  the  state's  counsel,  point  to  some  infamous,  vile  scheme  to  blackmail  for 
a  fabricated  and  fictitious  wrong  to  this  girl.  The  evidence  was  objected  to 
as  irrelevant,  and  the  court  admitted  it  for  the  sole  purpose  of  showing  the 
relationship  of  the  accused  to  the  girl,  who  was  a  witness  in  his  behalf,  and 
had  already  been  examined  as  such  when  the  evidence  came  in,  and  as  betir- 
ing  upon  the  issue  of  her  credibility.  To  this  object  the  court  carefully  re- 
stricted the  evidence  in  charging  the  jury.  We  are  unable  to  see  what  con- 
nection this  evidence  had  with  an  imputed  act  of  adultery  committed  several 
months  afterwards  by  Dr.  Gardner  at  Dr.  Gardner- s  house.  The  girl,  when 
examined  as  a  witness,  was  not  asked  about  any  of  these  facts,  about  anything 
that  Dr.  Gardner  had  done  for  her,  or  tried  to  do  for  her,  as  against  Dr.  Smith, 
or  about  the  state  of  her  feelings  towards  him.  She  liad  not  been  interrogated 
upon  these  collateral  topics  at  all,  btit  the  state  wandered  off  into  them,  to  do 
which  was,  under  its-  construction  of  their  import,  calculated  to  render  the 
defendant  odious.  If  the  attempt  upon  Dr.  Smith  was  an  attempt  at  black- 
mail, instead  of  an  effort  to  vindicate  innocence  and  virtue,  it  made  the  sur- 
roundings of  the  case  repulsive  to  the  jury,  to  the  court,  and  to  the  public. 
What  the  evidence  suggested  was  so  abominable  that  the  court  below  had  to 
charge  the  jury  in  the  most  elaborate  and  careful  way  not  to  allow  it  to  have 
any  effect  upon  their  minds  otherwise  than  as  it  bore  upon  ihe  credit  of  the 
girl,  Mary  L.  Hunt.  We  think  it  should  not  have  come  into  the  case.  Noth- 
ing of  the  transaction  with  Dr.  Smith  should  have  come  into  the  case  to  illus- 
trate a  single  act  of  adultery  committed  some  months  afterwards;  and  we  do 
not  know  what  mischief  it  may  have  done.  It  is  very  likely  that  blackmail 
was  more  in  sight  of  the  jury — and  it  is  more  in  our  sight  now  in  this  record 
— than  adultery.  We  think  the  court  erred  in  admitting  the  evidence,  and 
that  the  error  is  material  enough  to  entitle  this  party  to  be  tried  over.  If  he 
is  an  innocent  man,  he  has  no  way  of  showing  his  innocence  but  by  showing 
that  the  witness  Cobb  does  not  swear  truly  against  him.  Any  collateral 
matter  that  makes  his  case  or  himself  or  his  witness  odious  to  the  jury  inter- 
feres with  his  real  defense,  and  his  only  defense. 

3.  The  evidence  of  Carter  was  admissible,  we  think.  In  the  first  place,  it 
is  not  objected  to  in  the  motion  for  new  trial ;  it  does  not  appear  to  have  been 
objected  to  on  any  ground  whatever.    It  is  stated  in  the  reporter's  notes  in- 
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terpolated  in  the  evidence  that  it  was  objected  to,  bat  the  motion  for  a  new 
trial  does  not  so  state;  neither  does  the  bill  of  exceptions.  Bat  Carter's  evi- 
dence was  proper,  because  Carter  sent  the  girl  to  Dr.  Gardner's  to  be  treated 
by  him,  and  he  went  afterwards  and  demanded  her,  and  what  transpired  when 
he  went  to  demand  his  girl  back  is  relevant  evidence,  because  it  is  part  of  the 
res  ffeatce,  not  only  of  that  occurrence,  but  of  Gardner's  opportunity ;  it  is  proper 
to  show  how  this  girl  came  to  be  at  Dr.  Gardner's,  and  remain  there.  Car- 
ter's evidence  was  relevant  and  proper,  and  ought  to  have  come  in,  because  it 
lies  in  the  line  of  Investigation;  it  leads  up  to  opportunity. 

4.  The  charge  of  the  court  as  to  physical  incapacity,  we  think,  was  correct, 
without  going  over  it.  And  we  have  no  fault  to  find  with  the  trial  of  the 
case,  or  its  result,  except  in  the  matter  of  the  admission  of  this  illegal  evi- 
dence. But  that  is  so  huge  a  thing  that  we  are  obliged  to  lay  hold  of  it,  and 
to  give  this  man  another  opportunity  to  be  tried,  when  he  can  be  heard  free 
from  the  odious  strain  this  evidence  throws  upon  him,  if  construed  in  the  way 
the  state  wanted  it  construed,  and  intended  it  to  be  construed. 

5.  The  judgment  is  reversed,  because  the  cx>urt  erred  in  not  granting  a  new 
trial  on  the  sixth,  seventh,  and  eighteenth  grounds  of  the  motion.  The  head- 
notes  are  to  be  read  as  part  of  this  opinion.    Judgment  reversed* 


Dalt  v.  Georgia,  S.  &  F.  B.  Co.  et  al. 

Georgia,  S.  &  F.  B.  Co.  et  ah  9.  Dalt. 

(Supreme  Cov/rt  of  O&yrgick.    July  11, 1888.) 

1.  MuKioiFJLL  CoBFORATiONS— Control  of  Strbbts— Ubb  bt  Railroads. 

Acts  Ga.  1857,  p.  182,  providing  that  the  legislature  may  confer  power  upon  mu- 
nicipal corporations  to  permit  and  sanction  encroachments  on  their  streets  for  a 
reasonable  compensation  in  money  to  be  paid  into  the  city  treasury,  does  not  confer 
authority  upon  the  mayor  and  council  of  a  city  to  grant  to  a  railroad  company  a 
block  of  land  80  by  480  feet,  in  one  of  the  busy  streets  of  the  city,  for  a  passenger 
and  freight  depot,  to  the  injury  of  adjoining  property  holders. 

fL  BaMB— COMPBNSATION  ^IN  MOKET.  ** 

Nor  is  a  return  to  the  city  of  10  acres  of  land  granted  to  the  railroad  company 
such  a  "fair  and  reasonable  compensation  in  money"  as  is  contemplated  by  the 
statute. 
8.  Same — Lbgislativb  Authoritt. 

The  fee  to  the  streets  in  the  city  of  Macon  is  in  the  state,  and  without  legislative 
sanction  the  dty  has  no  power  to  authorize  a  railroad  company  to  lay  its  tracks  and 
use  its  engines  in  the  streets  of  the  city ;  nor  is  such  power  conferred  by  the  gen- 
eral clause  in  the  charter  giving  to  the  city  the  power  to  control  its  streets. 
4i  Eminent  Domain — Railroads — ^Tracks  in  City  Streets. 

The  O.,  S.  &  p.  R.  Co.  has  no  power  under  its  charter  to  appropriate  streets  in 
the  city  of  Macon  which  have  been  set  apart  for  the  use  of  the  public,  by  the  clause 
permitting  it  ^  build  a  railroad  from  Macon  to  Homersville,  since  this  only  confers 
the  privilege  of  entering  the  city  by  condemning  its  right  of  way;  nor  by  the  pro- 
vision granting  it  all  the  rights  and  privileges  of  the  C.  R.  Co.,  since  no  such  right 
is  granted  the  latter  company  by  its  charter,  and  by  the  act  of  February  11, 1860,  it 
is  expressly  required  to  compensate  the  owners  of  property  through  which  it  xn^y 
pass  for  damages  sustained.^ 

Error  from  superior  court,  Bibb  coanty;  Biohakd  H.  Clabx,  Judge. 

F.  J,  M.  Daly 9  in  pro,  per.,  and  Lanier  <&  Anderson,  for  Daly.  Querry  A 
Hall  and  Bacon  <&  Rut?ier/ord,  for  Georgia^  Southern  &  Florida  Bailroad 
Company  et  aL 


1  As  to  the  rights  of  railroad  companies  to  lay  their  tracks  in  the  streets  of  a  munici- 
pality, and  the  rights  of  abutting  property  owners  to  recover  compensation  therefor, 
see  Thompson  v.  Railroad  Co.»  (N.  J.)  14  Atl.  Rep.  897,  and  note;  Rude  v.  City  of  St 
Louis,  (Mo.)  6  S.  W.  Rep.  257,  and  note;  Railroad  Co.  v.  Nestor,  (Colo.)  15  Pac  Rep. 
714;  Phipps  v.  Railroad  Co.,  (Md.)  7  AU.  Rep.  556,  and  note;  Tallman  v.  Railroad  Co., 
S  N.  Y.  Supp.  130;  Dodge  v.  Railroad  Co.,  (N.  J.)  11  AU.  Rep.  751,  and  note. 
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Simmons,  J.  F.  J.  M.  Daly,  as  trustee  for  his  wife  and  children,  and  as 
guardian  for  Mary  Dowd,  and  as  a  citizen  and  tax-payer  of  the  city  of  Macon, 
filed  his  bill  against  the  mayor  and  council  of  that  city,  ugainst  the  Georgia, 
Southern  &  Florida  Railroad,  and  against  the  Macon  Construction  Company, 
in  which  he  alleged  that  the  mayor  and  council  of  the  city  of  Macon  had,  by 
an  ordinance  or  resolution,  granted  unto  the  railroad  company,  over  the  pro- 
teat  of  the  complainant  and  other  tax-payers  and  property  holders  of  the  city, 
an  encroachment  80  feet  wide  and  480  feet  long,  on  Fifth  street,  said  encroach- 
ment being  opposite  the  property  owned  by  him  as  trustee,  etc.;  and  that  it 
would  greatly  injure  and  damage  his  property;  that  the  tenants  had  given  him 
notice  that  they  would  give  him  up  the  premises  in  case  said  encroachment 
was  granted;  and  alleged  other  special  damage  to  him  as  a  property  holder. 
He  also  complains  that  the  mayor  and  council  granted  the  railroad  company 
the  right  to  lay  its  tracks  on  said  Fifth  street,  longitudinally,  one  mile.  He 
alleges  that  the  mayor  and  council  have  no  power,  under  the  charter  of  the 
city,  either  to  grant  the  encroachment,  or  to  authorize  the  railroad  company 
to  lay  its  tracks  longitudinally  on  said  Fifth  street;  and  that,  even  if  the  city 
had  power  to  grant  such  encroachment,  it  could  only  do  so  upon  a  money 
consideration,  having  due  regard  to  the  rights  of  property  holders;  that  five 
dollars  is  not  such  a  consideration;  nor  is  the  fact  that  the  mayor  and  council 
had  prior  thereto  granted  the  railroad  10  acres  of  land,  and  the  railroad  company 
had  agreed  to  return  it  to  the  city,  a  sufficient  consideration,  under  the  act  of 
1857.  Other  allegations  are  made  in  the  bill  as  to  the  mode  and  manner  of 
granting  said  privileges  by  the  mayor  and  council,  over  the  protests  of  tax- 
payers and  property  owners,  it  being  alleged  that  several  of  the  aldermen  who 
voted  to  grant  said  privileges  were  disqualified  from  voting  thereon,  because 
of  their  being  stockholders  in  the  Macon  Construction  Company  and  said  rail- 
road company.  The  bill  also  alleges  that  the  railroad  company  had  never 
been  authorized  by  the  legislature  to  lay  its  tracks  and  run  its  steam-engines 
along  said  Fifth  street,  and  that  the  mayor  and  council  could  not  grant,  nor 
could  the  railroad  company  accept,  such  a  privilege  without  special  legislative 
authority.  Other  allegations  are  made  in  regard  to  the  insolvency  of  the  rail- 
road company,  and  as  to  the  complainant's  damages  not  having  been  first 
paid,  etc.,  which,  under  the  view  we  take  of  this  case,  it  is  unnecessary  to 
notice  here.  The  mayor  and  council  answered  the  bill,  and  claimed  that  they 
did  have  authority  to  grant  the  encroachment,  and  to  grant  the  privilege 
to  the  railroad  company  of  laying  its  tracks  longitudinally  on  said  Fifth 
street.  The  railroad  company  and  the  Macon  Construction  Company  also 
answered*  but  it  is  unnecessary  to  state  the  facts  set  out  in  theii*  answers.  It 
is  also  unnecessary  to  state  the  evidence  contained  in  the  affidavits  read  before 
the  chancellor.  Upon  the  hearing,  the  chancellor  enjoined  the  mayor  and 
council  from  granting  the  encroachment,  and  the  railroad  company  from  re- 
ceiving it,  and  refused  to  enjoin  the  railroad  company  from  laying  its  tracks 
on  Fifth  street.  To  the  granting  of  the  injunction  the  mayor  and  council  ex- 
cepted, and  to  the  refusal  to  enjoin  the  railroad  company  from  laying  its  tracks 
upon  the  street,  Daly  excepted. 

1.  We  think  the  chancellor  was  right  in  granting  the  injunction  against 
this  so-called  encroachment.  We  do  not  think  that  under  the  act  of  1857 
(Acts  1857,  p.  182)  the  mayor  and  council  have  the  power  or  authority  to 
grant  such  an  encroachment  as  this.  We  do  not  think  that  the  legislature, 
when  it  passed  that  act,  contemplated  that  the  mayor  and  council  would  have 
the  right  or  authority,  or  would  ever  claim  the  right,  to  grant  to  a  railroad 
company  a  block  of  land  80  feet  wide  and  480  feet  long,  in  one  of  the  busiest 
streets  of  the  city.  Our  idea  is  that  the  meaning  of  the  act  of  1857  is  to  allow 
them  to  grant  small  encroachments  to  property  holders  along  the  whole  length 
of  the  street,  and  on  both  sides  thereof,  in  order  to  narrow  the  streets.  It 
was  never  contemplated  that  they  should  have  power  to  grant  an  encroach- 
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ment  which  would  jat  out  80  feet  into  the  street,  and  be  an  obstruction 
thereon.  Such  a  grant  as  this  was  not  an  encroachment,  but  a  dedication  of 
the  major  part  of  the  street  for  purposes  entirely  foreign  to  the  object  for 
which  the  street  was  laid  out;  and  to  allow  the  erection  of  a  building  80  feet 
wide  and  480  feet  long  in  the  street  for  a  passenger  and  freight  depot,  would 
be  an  obstruction,  instead  of  the  encroachment  contemplated  by  the  act  of 
1857.  It  would  obstruct  nearly  two-thirds  of  the  width  of  the  street,  and 
would  be  a  nuisance.  "The  king  cannot  license  the  erection  or  commission 
of  a  nuisance;  nor,  in  this  country,  can  a  municipal  corporation  do  so  by  vir- 
tue of  any  implied  or  general  powero.  A  building  or  other  structure  of  a  like 
nature,  erected  upon  a  street  without  the  sanction  of  the  legislature,  is  a  nui- 
sance, and  the  local  corporate  authorities  of  the  place  cannot  give  a  valid  per- 
mission thus  to  occupy  streets  without  express  power  to  this  end  conferred 
upon  them  by  charter  or  statute. "  2  Dill.  Mun.  Corp.  S  660.  The  power  given 
by  the  legislature  is  ''to  permit  and  sanction  encroachments  for  a  reasonable 
compensation  in  money,  to  be  paid  into  the  city  treasury. "    Acts  1857,  p.  182. 

2.  If  the  mayor  and  council  make  a  donation  of  10  acres  of  land  to  a  rail- 
road corporation,  and  afterwards  the  railroad  corporation  returns  the  land  to 
the  city  on  condition  that  large  encroachments  upon  its  streets  shall  be  granted 
to  the  corporation,  is  that  a  compliance  with  the  act  of  1857,  under  which  the 
authority  is  given  to  "permit  and  sanction  encroachments  for  a  fair  and  rea- 
sonable compensation  in  money  paid  into  the  city  treasury?"  Did  the  legis- 
lature intend,  when  it  passed  this  act,  to  give  the  mayor  and  council  power 
to  deal  in  real  estate,  by  exchanging  a  portion  of  its  streets  for  swamp  lands? 
Can  the  intention  of  the  legislature,  when  it  says  "a  fair  and  reasonable  com- 
pensation in  money,"  be  circumvented  by  first  giving  away  land  on  the  com- 
mon, and  receiving  it  back  in  exchange  for  a  portion  of  its  streets  ?  We  think 
not. 

3.  Even  if  the  mayor  and  council  had  the  power  to  grant  encroachments, 
we  do  not  think  that  in  this  case  they  had  due  regard  to  the  interests  of  prop- 
erty holders  who  were  affected  by  their  action,  as  required  by  the  act  of  1857. 
This  grant  of  80  by  480  feet  not  only  affected  the  interests  of  property  holders 
on  the  same  side  of  the  street,  but  of  property  holdera  on  the  opposite  side, 
and  affected  their  interest  in  such  a  way  as  that  it  would  be  almost  impossi- 
ble to  arrive  at  a  just  compensation  in  damages  to  such  owners.  Where  the 
encroachment  is  granted,  it  destroys  the  symmetry  of  the  street,  and  the  con- 
tinuity of  the  sidewalk.  Persons  owning  stores  and  doing  business  upon  that 
side  of  the  street  next  to  the  encroachment,  would  be  deprived  of  all  tran- 
sient custom  on  the  south-west  end  of  the  encroachment.  The  granting  of 
the  encroachment  would  further  debar  property  holders  on  the  opposite  side 
from  obtaining  any  encroachment  whatever,  because  an  additional  encroach- 
ment would  virtually  close  the  street.  It  therefore  seems  to  us  that  the  mayor 
and  council,  instead  of  having  due  regard  to  the  property  holders,  showed  an 
absolute  disregard  of  their  rights  in  making  this  grant. 

Counsel  for  the  city  and  the  railroad  reli^  in  the  argument  upon  the  case 
of  Kirtland  v.  Mayor,  etc.,  66  Ga.  385.  A  careful  reading  of  that  case  will 
show  that  it  is  not  in  conflict  with  the  views  Ir  rein  laid  down.  In  that  case 
a  small  encroachment  had  been  granted  by  the  mayor  and  council  25  years  be- 
fore, and  had  been  occupied  by  the  parties  on  both  sides  of  the  street  for  that 
length  of  time,  Kirtland  enjoying  this  privilege  equally  with  the  other  parties. 
The  encroachment  was  small,  as  we  have  said,  and  had  been  given  parties  on 
both  sides  of  the  street.  Strohecker  undertook  to  build  a  house  upon  this  en- 
croachment, and  Kirtland  filed  a  bill  undertaking  to  enjoin  him,  not  because 
the  mayor  and  council  had  no  power  to  grant  the  encroachment,  nor  because 
the  encroachment  had  been  granted  illegally,  but  on  account  of  the  obstruction 
of  his  view.  The  court  denied  the  injunction,  and  he  afterwards  amended 
his  bill  and  asked  for  damages  for  the  obstruction  to  his  view;  and  that  was 
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really  the  case  decided  in  66  Qa.  supra.  The  street,  which  had  existed  in 
that  condition  for  25  years,  and  which  the  public  for  that  length  of  time  had 
acquiesced  in  and  accepted  as  the  true  street,  was  not  in  the  slightest  inter- 
fered with.  The  facts  in  this  case  are  very  different  from  the  facts  in  that. 
Instead  of  a  few  feet  being  given,  as  in  that  case,  here  we  have  tlie  donation 
of  nearly  two-thirds  of  the  street  to  build  a  freight  depot;  instead  of  authoriz- 
ing building  upon  what  liad  been  an  inciosure  for  a  quai-ter  of  a  century,  it 
is  proposed  to  build  upon  an  open  and  busy  thoroughfare.  The  building  is 
not  to  go  on  inclosures  acquiesced  in  by  property  holders  on  both  sides  of  the 
street  for  years,  but  in  the  middle  of  the  street,  in  front  of  the  complainant's 
property,  to  the  damage  of  the  complainant,  and  over  the  protest  of  all  parties 
interested. 

4.  Taking  this  view  of  the  case,  it  is  unnecessary  for  us  to  pass  upon  the 
legality  of  the  action  of  the  city  council  more  than  to  say  that  it  is  improper 
and  illegal  for  any  member  of  a  city  council  to  vote  upon  any  question  brought 
before  the  council  in  which  he  is  personally  interested.  This  disposes  of  the 
bill  of  exceptions  of  the  mayor  and  council  and  the  railroad  company.  Daly 
excepted  because  the  chancellor  refused  to  enjoin  the  railroad  company  from 
laying  its  tracks  on  and  along  Fifth  street. 

5.  There  are  some  conflicting  decisions  in  the  earlier  reports  upon  this 
subject;  but  we  think  the  rule  is  now  well  settled  that  a  railroad  company  us- 
ing steam  motors  cannot  lay  its  tracks  longitudinally  upon  the  streets  of  a 
town  or  city  without  the  sanction  of  the  legislature  of  the  state.  Judge  Dil- 
lon, in  his  admirable  work  on  Municipal  Corporations,  (Volume  2,  g  724,)  in 
summing  up  his  conclusion  upon  this  subject,  "after  an  examination  of  all 
the  reported  cases  upon  the  subject  of  railways  in  streets,  **  says :  *'  As  respects 
ordinary  railways  operated  by  steam,  and  street  railways  operated  by  horses, 
legislative  authority  is  necessary  to  warrant  them  to  be  placed  in  streets  or 
highways.  The  legislature  may  delegate  to  municipal  or  local  bodies  the  right 
to  grant  or  refuse  such  authority.  The  usual  powers  of  a  general  nature  in 
municipal  corporations  over  streets  are  not  sufficient  to  confer  upon  them  the 
right  to  authorize  the  appropriation  of  streets  by  ordinary  railroads,  wliose 
tracks  are  constructed  in  the  usual  manner  and  whose  trains  are  propelled  by 
steam.*'  See,  also,  the  numerous  authorities  cited  by  him  upon  this  subject; 
also  2  Woods,  R.  B.  Law,  §  273;  Kavanagh  v.  Railroad  Co.,  78  Ga.  271, 2  S. 
£.  Bep.  686,  (decided  by  this  court  at  October  term,  1886;)  JBichels  v.  Railway 
Co.,  41  Amer.  Rep.  561. 

6.  It  becomes  necessary,  then,  for  us  to  inquire  whether  the  legislature  has 
granted  this  power  to  the  mayor  and  council  of  Macon,  or  has  granted  this 
right  to  the  railroad  company.  Learned  counsel  for  the  city  and  for  the  rail- 
road contended  that  the  general  clause  in  the  charter  of  the  city  giving  it 
power  to  control  the  streets  was  sufficient  to  authorize  them  to  grant  this 
privilege  to  the  railroad.  We  have  just  seen  from  the  above-quoted  authority 
that  this  is  not  sufficient.  It  must  be  an  express  power  granted  to  the  city, 
or  one  which  arises  from  necessary  implication.  It  is  held  by  Judge  Dillon, 
— and  he  is  sustained  by  the  authorities, — that  the  general  powers  given  in 
charters  to  corporate  authorities  are  not  sufficient  to  authorize  them  to  grant 
this  privilege. 

7.  Counsel  further  contended  that  this  power  was  granted  in  the  charter  of 
the  railroad  company — First,  that  the  charter  authorized  the  company  to  build 
a  railroad  from  Macon  to  Homersville;  secondly,  that  it  granted  to  this  com- 
pany all  the  rights  and  privileges  of  the  Central  Railroad  &  Banking  Com- 
pany. They  claimed  that  one  of  the  rights  and  privileges  granted  to  the  Cen- 
tral Railroad  &  Banking  Company  by  the  act  of  1850  was  to  enter  the  city  of 
Macon.  We  have  carefully  read  these  charters  relied  on  by  the  learned  coun- 
sel, and  can  find  nothing  contained  in  them  granting,  either  expressly  or  by 
implication,  the  right  to  lay  their  tracks  longitudinally  in  the  streets.    Coun- 
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sel  relied  upon  the  case  of  Hazlehurat  v.  Freeman^  52  Qa.  244,  where  this 
court  held  that  the  Macon  &  Brunswick  Railroad,  under  its  charter  and  the 
amendments  thereto  authorizing  it  to  construct  a  railroad  from  the  city  of 
Brunswick  to  the  city  of  Macon,  and  clothing  it  with  the  rights,  privileges,  and 
immunities  of  the  Central  Railroad,  was  authoiized  to  construct  its  road  into 
the  city  of  Macon,  and  was  not  limited  to  the  city  line:  and  that  a  private  citizen 
could  not  enjoin  it  from  appropriating  ground  for  the  location  of  its  track  be- 
cause of  its  want  of  authority  to  come  within  the  city  lines.  We  do  not  doubt 
the  correctness  of  that  decision,  nor  do  we  doubt  the  rights  of  this  railroad  com- 
pany, under  its  charter,  to  enter  into  the  city  of  Macon;  but  we  hold  that  when 
it  does  enter  it  must  enter  according  to  law.  It  must  buy  or  condemn  its  right 
of  way,  like  individuals  or  other  corporations,  or  it  must  have  authority  of 
the  legislature,  before  it  can  appropriate  streets  of  the  city  which  have  been 
set  apart  by  the  city  for  the  use  of  the  public.  The  fee  to  the  streets  of  the 
city  of  Macon  is  in  the  state.  It  is  therefore  eminently  proper  that  the  right 
to  use  them  for  any  other  than  the  ordinary  use  of  the  streets  should  proceed 
from  the  legislature.  District  of  Columbia  v.  Railroad  Co,,  114  U.  S.  461, 
5  Sup.  Ct.  Rep.  1098.  The  court  in  the  case  of  Hazlehurat  v.  Freeman  does 
not  decide  that  the  Macon  &  Brunswick  Railroad  had  a  right  to  use  the  streets 
of  the  city  in  order  to  go  within  the  city  lines;  but  it  simply  decided  that  tlie 
company  had  a  right  to  go  within  the  city  lines,  and  to  appropriate  property 
under  its  charter  for  the  purpose  of  getting  in,  and  that  the  court  below  erred 
in  holding  that  the  railroad  company  could  not  appropriate  property  within 
the  lines  under  its  charter. 

8.  The  legislature  not  having  specifically  granted  this  right  to  the  Greorgia, 
Southern  &  Florida  Railroad  Company,  in  its  charter,  to  occupy  the  streets  of 
the  city  of  Macon  with  its  tracks  and  engines,  did  it  grant  the  right  to  the 
railroad  company  by  giving  it  all  the  rights  and  privileges  that  the  Central 
Railroad  had?  Counsel  for  the  railroad  company  contended  that  under  the 
act  of  1850,  authorizing  the  Central,  Macon  &  Western,  and  Southwestern 
Railroads  to  erect  a  depot  in  the  city  of  Macon,  the  right  to  lay  the  tracks  and 
run  the  engines  over  the  streets  is  thereby  given  to  this  railroad  company. 
We  do  not  agree  with  him  in  this  contention.  We  have  carefully  read  this 
act,  and  we  cannot  find  therein  any  right  or  privilege  granted  to  the  Central 
Railroad  &  Banking  Company  to  occupy  and  use  any  of  the  streets  in  the  city 
of  Macon  for  their  tracks  and  engines.  On  the  contrary,  the  act  of  February 
11,  1850,  expressly  provides  that  they  shall  pay  the  owners  of  the  property 
through  which  they  may  pass  for  whatever  damages  they  may  do  to  their 
premises,  as  provided  for  by  the  respective  charters  of  the  aforesaid  compa- 
nies.   Acts,  1849-50,  p.  249. 

It  seems  to  us  that  if  the  legislature  had  intended  to  put  a  new  burden  or 
use  upon  the  streets  of  the  city,  they  would  certainly  have  said  so  in  the  act. 
We  are  strengthened  in  this  view  by  the  legislative  history  of  the  state  in  re- 
gard to  street  railroads  and  steam  railroH^s  entering  the  towns  and  cities 
thereof.  We  have  examined  numerous  acts  of  the  legislature  in  former 
years;  and  in  all  of  the  acts  we  have  found  granting  charters  to  street  rail- 
roads operated  by  horses,  or  ordinary  railroads  operated  by  steam,  where  they 
enter  the  streets  of  a  city,  the  rights  to  lay  down  their  tracks  in  the  streets  is 
expressly  granted.  So  far  as  we  know,  not  even  a  horse-car  company  has 
ever  attempted  to  lay  its  tracks  upon  the  streets  of  a  city  in  this  state  without 
legislative  sanction.  The  law  being  that  a  municipal  corporation  has  no 
power  to  authorize  a  railroad  company  to  lay  its  tracks  and  use  its  engines  in 
the  streets  of  the  city  without  such  legislative  sanction,  and  there  being  no 
legislative  grant  to  authorize  the  laying  of  the  tracks  of  this  company  in  the 
streets  of  the  city  of  Macon,  it  follows  that  the  chancellor  erred  in  refusing 
to  enjoin  the  railroad  company  from  laying  its  track  as  complained  of  in  this 
case.    Entertaining  these  views,  we  deem  it  unncessary  to  discuss  the  ques- 
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tion  of  damages,  which  was  so  ably  and  elaborately  argued  by  ooQiuel  on  both 
sides.  The  Judgment  as  to  the  bill  of  exceptions  of  Daly  is  reversed;  and  the 
judgment  granting  the  injunction  as  against  the  encroachments  is  aiBrmed. 


Phillips  v.  De  Wald. 
{Supreme  Court  of  Georgia.    October  12, 1887.) 

1.  NsoueBNca— What  Gonstitutbi— Lvavino  Hobsb  Unbitghsp. 

Though  a  horse  be  very  sensible,  very  gentle,  and  accustomed  to  stand  unhitched 
at  his  owner's  door  in  a  busy,  noisy  street,  yet,  if  he  be  fancy,  stylish,  restless,  and 
very  high-strung,  the  jury  may  infer  negligence  from  leaving  him  loose  elsewhere 
in  the  same  or  another  street,  onattended,  except  by  the  owner  watching  him  from 
a  distance  of  five  or  six  feet.^ 

2b  Savb— Intebvemtion  or  Third  Pkbsons. 

When  a  horse  attached  to  a  buggv  is,  by  the  owner's  negligence,  loose  In  the 
street,  and  moving  at  will,  persons  wno  see  the  horse  thus  going  at  large  are  at  no 
fault  for  trying  to  stop  or  capture  him,  and  if  by  their  rush,  throwing  ui>  of  hands, 
or  other  demonstrations,  they  frighten  him,  and  cause  htm  to  run  awav.  invade  the 
sidewalks,  and  injure  a  person  passing  lawfully  thereon,  the  owner  wui  be  respon- 
sible in  damages  for  the  injury.' 

3.  ApPEAir— Objections  not  Raised  Below. 

No  ground  of  objection  to  certain  evidence  being  stated  in  either  motion  for  a  new 
.  trial,  or  in  the  bill  of  exceptions,  the  admissibUi^  of  the  evidence  is  not  for  adjudi- 
cation by  this  court. 

{SyllaJms  by  the  Court) 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 
W.  R.  Hodgson  and  Bibles  dk  Johnston,  for  plaintiff  in  error.     Weil  <& 
Brandt,  for  defendant  in  error. 

Bl£CKLey»  C.  J.  In  an  action  for  a  personal  injury  resulting  from  being 
run  over  by  a  horse,  De  Wald  obtained  a  verdict  against  Phillips  for  $5QQ; 
and,  the  court  refusing  to  grant  a  new  trial,  Phillips  excepted.  Several 
grounds  were  embraced  in  the  motion  for  a  new  trial,  but  all  of  them  were 
waived  except  those  involving  the  sufficiency  of  the  evidence,  and  one  other, 
which  questions  the  admissibility  of  certain  testimony. 

The  horse,  while  in  harness,  and  attached  to  a  buggy,  was  left  standing  in 
the  street  at  the  comer  of  Alabama  and  Broad  streets,  in  the  city  of  Atlanta. 
Phillips,  the  owner,  stood  on  the  sidewalk  watching  him,  not  further  from  him 
than  live  or  six  feet.  A  dray,  loaded  with  gas^pipes,  approached  from  the 
rear,  and  the  horse  walked  off  slowly  down  Alabama  street.  Phillips  followed 
"in  a  trot,"  to  catch  him.  Some  n^ro  barbers  ran  out  of  their  shop,  and 
frightened  him.  On  reaching  Whitehall  street,  he  turned,  as  If  to  take  that 
street,  but  the  barbers  or  others,  by  their  interference,  caused  him  to  swerve 
from  his  course,  and  continue  down  Alabama  street.  He  was  then  going  in 
a  sweeping  trot,  and  Phillips  could  not  overtake  him.  The  people  on  the 
street  ran  out,  some  throwing  up  their  hands,  trying  to  stop  him.  They 
frightened  him  so  that  he  got  to  running  very  fast.  Beaching  the  corner  of 
Alabama  and  Pryor  streets,  he  ran  upon  the  sidewalk,  struck  De  Wald,  a 
man  over  60  years  of  age,  who  did  not  see  him,  threw  him  down,  knocked 
him  insensible,  and  injured  him  very  severely.  There  was  a  large  wound  of 
the  scalp,  a  fracture  of  the  shoulder-blade,  the  rupture  of  a  membrane  of  the 
ear,  causing  hemorrhage  at  the  time,  and  partial  deafness  afterwards.  De 
Wald  was  confined  to  his  bed  for  half  a  month,  suffering  great  pain;  was  un- 

^Ab  to  what  are  circumstances  from  which  negligence  may  be  inferred,  and  the  prov- 
ince of  the  court  and  the  jury  in  determining  the  Question  of  negligence,  see  Wilson  v. 
Railroad  Co.,  (Ala.)  4  South.  Rep.  701.  and  cases  cited  in  note;  City  of  Birmingham  v. 
McCrary,  Id.  680 ;  Butler  v.  Railroad  Co.,  3  N.  Y.  Supp.  T2 ;  Railway  Co.  v.  Lee,  (N.  J.) 
14  AtL  Rep.  S88;  Kyne  v.  RaUroad  Co.,  (DeL)  Id.  m 

*8ee  note  at  end  of  ( 
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able  to  attend  to  busineBs  for  thiee  ikto&ths;  cannot  without  pain  raise  tbe 
arm  to  his  head,  or  take  off  his  coat;  baa  to  be  assisted  to  remove  bis  coat, 
overcoat,  and  vest,  and  hai  to  walk  with  a  cane.  He  incurred  expenses  for 
medicine,  medical  services,  and  nursing  to  the  amount  of  $300.  His  average 
earnings  in  his  business  prior  to  tbe  Injury  were  S2,000  or  $2,500  a  year. 
The  horse  was  used  to  the  city,  was  very  gentle,  easily  controlled;  a  lady  had 
frequently  driven  him.  He  often  stood  on  the  street  near  defendant's  door  in 
the  business  part  of  the  city,  unhitched,  drays  and  other  vehicles  constantly 
passing.  He  was  not  vicious,  but  had  life;  was  fancy  and  stylish,  restless, 
and  very  high-strung;  was  quite  sensible;  would  pick  up  your  handkerchief, 
and  at  Iiis  stall  would  fondle  with  you.  He  had  about  a  three-minute  gait, 
and  perhaps  lacked  but  little  of  being  thoroughbred.  When  under  the  saddle 
he  was  hard  to  hold,  but  in  harness  was  tender  of  mouth,  and,  with  any  one 
holding  the  reins,  was  under  complete  control,  and  very  easily  managed.  He 
had  been  driven  up  to  and  past  a  locomotive  at  a  crossing;  had  gone  quietly 
in  a  bui^gy,  with  a  railroad  train  passing  him  from  behind;  and  one  witness 
had,  a  do2en  or  more  times,  driven  him,  riding  out  young  ladies,  crossing  the 
railroad,  and  always  found  him  gentle  and  manageable.  The  defendant  had 
owned  him  some  time;  had  never  had  an  accident  with  him  before;  nor,  so 
far  as  appears,  had  any  previous  owner  or  other  person. 

1.  The  declaration  alleged  that  the  defendant  negligently  left  the  horse  in 
the  street,  Httached  to  a  buggy,  unhitched  and  unattended.  The  diligence  in 
securing  his  horse  and  preventing  his  escape,  which  the  defendant  was  bound 
to  observe,  was  that  care  which  every  prudent  man  exercises  or  would  exer- 
cise in  dealing  with  similar  horses,  at  a  like  place,  under  like  circumstances. 
The  omission  of  that  degree  of  diligence  would  be  negligence,  and  whether  it 
was  omitted  or  not  in  this  instance  was  a  question  for  the  jury.  From  tbe 
facts  above  recited,  all  of  which  appeared  in  evidence,  the  jury  concluded  that 
th,e  negligence  was  established,  and  we  think  their  conclusion  was  well  war- 
ranted. Though  a  horse  be  sensible,  very  gentle,  and  accustomed  to  stand  un- 
hitched at  his  owner's  door  in  a  busy,  noisy  street,  yet,  if  he  be  fancy,  styl- 
ish, restless,  and  very  high-strung,  the  jury  may  infer  negligence  from  leav- 
ing him  loose  elsewhere  in  tbe  same  or  another  street,  unattended  except  by 
the  owner  watching  him  from  a  distance  of  five  or  six  feet.  It  is  said  that 
the  horse  was  not  vicious,  or,  if  so,  that  the  defendant  did  not  know  it.  A 
vicious  animal  is  any  individual  of  a  vicious  species,  or  a  vicious  individual 
of  a  harmless  species.  This  horse  was  neither,  and  consequently  the  learning 
touching  vicious  animals,  whether  derived  from  statutes  or  judicial  decis- 
ions, has  nothing  to  do  with  the  case.  Every  horse  whatever,  no  matter  how 
gentle  or  amiable,  must  be  properly  attended  or  secured  in  the  crowded  busi- 
ness streets  of  a  city,  when  there  by  the  act  of  the  owner,  subject  to  his  con- 
trol. Tbe  instincts  common  to  the  species  rendered  this  necessary,  and  of 
these  instincts  every  owner  must  be  presumed  to  have  notice.  The  qualities 
of  tbe  individual  horse  have  no  relevancy,  except  as  throwing  light  upon  the 
means  proper  to  be  used  to  secure  him,  and  the  kind  of  attendance,  or  other 
precautions,  which  common  prudence  requires. 

2.  Again,  it  is  argued  that,  though  the  horse  may  have  been  loose  in  the 
streets  by  negligence,  it  was  not  that  negligence,  but  the  direct  acts  of  oth- 
ers, which  caused  him  to  run  away.  Also,  that  the  injury  to  the  plaintiff 
was  too  contingent  and  remote,  as  related  to  defendant's  negligence,  to  be 
the  subject  of  recovery  in  damages.  It  may  be  fairly  anticipated  by  one  who 
negligently  leaves  a  horse  and  buggy  to  straggle  through  a  city  that  efforts 
will  be  made  to  stop  or  capture  the  horse,  and  that  such  efforts,  or  other 
movements  or  noises,  may  cause  him  to  run  away,  and  that,  if  he  should  run 
away,  some  person  may  be  hurt.  Between  leaving  a  horse  to  go  at  random 
where  there  is  great  danger  of  doing  mischief,  and  hurling  a  missive  at  or 
into  a  crowd,— careless,  if  it  strike  or  not, — there  is  but  little  difference.     The 
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horse  may  be  regarded  as  a  squib, — slow  at  first,  but  likely  to  become  swift 
and  destructive.  When  a  horse  attached  to  a  buggy  is,  by  the  owner's  negli- 
gence, loose  in  the  street,  and  moving  at  will,  persons  who  see  the  horse  thus 
going  at  large  are  at  no  fault  for  trying  to  stop  or  capture  him;  and  if,  by 
their  rush,  throwing  up  of  hands,  or  other  demonstrations,  they  frighten  him, 
and  cause  him  to  run  away,  invade  the  sidewalk,  and  injure  a  person  passing 
lawfully  thereon,  the  owner  will  be  responsible  in  damages  for  the  injury. 
Griggs  v.  Fleckenstein,  14  Minn.  81,  (Gil.  62;)  McDonald  v.  Snelling,  14 
AUen,  292;  Lynch  v.  Nurdin,  1  Adol.  &  E.  (N.  8.)  29. 

8.  Some  evidence  touching  the  character  or  conduct  of  the  horse,  after  this 
cause  of  action  arose,  was  admitted  over  defendant's  objection,  but  the  ground 
of  objection  is  not  stated  in  the  record.  Ko  ground  of  objection  to  certain 
evidence  being  stated,  either  in  the  motion  for  a  new  trial  or  in  the  bill  of 
exceptions,  the  admissibility  of  the  evidence  is  not  for  adjudication  by  this 
court.    Judgment  af^rmed. 

NOTE. 

Nbguobncb  —  Conctthbing  Acts  ot  Dependant  and  Third  Pabtt  — Proximate 
ASH  Rbmotb  Cacsb.  Even  though  two  causes  of  an  accident  exist,  without  both  of 
-which  the  accident  would  not  have  oocurred,  and  both  are  due  to  neglleenoe,  one  party 
guilty  of  negligence  cannot  render  the  excuse  that  he  is  not  liable  to  maintifl  for  dam- 
ages caused  thereby  because  a  third  party  was  also  in  fault.  BurrellTp.  v.  Uncapher, 
(Pa.)  11  Atl.  Rep.  619.  Where  the  wrongful  act  or  omission  of  defendant  has  been  an 
ei&cient  cause  of  an  injury  reoeived  by.  plaintiff,  it  is  immaterial  that  other  conditions 
have  conjoined  to  produce  the  injury,  or  how  many  others  may  have  been  at  fault. 
CampbeU  v.  City  of  Stillwater,  (Minn.)  20  N.  W.  Rep.  820;  Railroad  Ck),  v.  Cummings, 
1  Sup.  Ct.  Rep.  498.  Where  an  Injury  to  one  is  caused  by,  and  is  the  natural  and  prob- 
able result  of,  the  wrongful  act  or  omission  of  another,  the  latter  is  liable  therefor,  al- 
though other  causes  put  in  motion  by  the  act  or  omission,  and  which  in  the  absence 
thereof  would  not  have  produced  the  result,  contribute  to  the  injury.  Lowery  v.  Rail- 
road Co.,  (N.  Y.)  1  N.  E.  Rep.  608.  Where  injury  resulted  to  plaintiff  from  a  "push 
car"  being  left  on  a  railroad  track  by  some  one  not  connected  with  the  railroad,  held, 
that  the  company  was  not  responsible  for  the  unlawful  act  of  some  third  party  in  plac- 
ing obstructions  upon  the  track  without  its  knowledge  or  consent,  unless  it  had  done 
some  act  which  it  might  reasonably  have  anticipated  would  lead  to  the  placing  of  the 
obstruction  upon  the  track.  Harris  v.  Railroad  Co.,  13  Fed.  Rep.  591.  By  "proximate 
cause**  is  intended  an  act  which  directly  produced,  or  concurred  directly  m  producing, 
the  Injury.  By  "remote  cause"  is  intenaed  that  which  may  have  happened,  and  yet 
no  injury  have  occurred,  notwithstanding  that  no  injury  could  have  occurred  if  it  had 
not  happened.  Troy  v.  Railroad  Co.,  {Ts.  C.)  6  S.  B.  Rep.  77.  The  question  of  proxi- 
mate cause,  when  the  facts  are  disppted,  Is  for  the  jury.  When  they  are  undisputed, 
the  court  may  determine  it.    Township  v.  Watson,  (Pa.)  9  Atl.  Rep.  480. 

See,  also,  on  the  general  subject  of  proximate  and  remote  cause  m  actions  for  negli- 
gent injuries,  the  exhaustive  note  attached  to  the  opinion  in  Township  of  West  Maha- 
noy  V.  Watson,  ^a.)  3  Atl.  Rep.  869;  Bank  v.  Murfey,  (Cal.)  9  Pao.  Rep.  849,  and  note : 
RaUway  Co.  v.  Kuhn,  (Ky.)  6  S.  W.  Rep.  441;  Hays  v.  Railway.  Co.,  (Tex.)  8  B.  W. 


Covington  v.  State. 
(Supreme  Court  of  Georgia.    October  14, 1887.) 

1.  CbikhtaI/  Law— Evidence— Admissions. 

Admissions  by  the  prisoner,  which  only  tend  to  prove  his  participation  in  the 
crime  charged,  are  not  direct,  but  circumstantial,  evidence;  and,  in  charging  the 
jury  upon  them,  the  court  should  not  characterize  them  as  a  confession,  since  doing 
80  would  imply  that  the  prisoner  had  acknowledged  his  guilt. 

%   6AXB— iNSTBUOnONS. 

In  charging  the  jury,  it  is  error  to  assume  that  the  prisoner  has  made  a  confes- 
sion, and  then  go  on  to  instruct  as  if  the  confession  were  already  established. 

{SylUOfua  hy  the  Court.) 

Error  from  superior  court,  Fulton  county;  Bichard  H.  Clabk,  Judge. 
Wimbish  <&  Walker  and  S.  Wardlaw  8mithf  for  plaintiff  in  error.     C.  D. 
Hill,  Sol.  Gen.,  for  the  State. 
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Bleckley,  C.  J.  The  chicken-house  of  Lawrence,  on  Hollins  street,  in  the 
city  of  Atlanta,  was  broken  open  on  a  Sunday  night,  and  18  chickens  stolen 
tlieref rom.  Four  of  the  chickens  were  afterwards  found  in  the  yard  of  a 
woman  named  Morgan,  200  or  300  yards  from  Lawrence*8  premises.  The 
prisoner  and  one  Cosby  were  jointly  indicted  for  the  burglary.  Cosby  ad- 
mitted his  share  in  the  transaction,  and  entered  a  plea  of  guilty.  Covington 
was  tried,  convicted,  and  sentenced  to  six  years  in  the  penitentiary.  He 
moved  for  a  new  trial,  and  it  was  refused.  No  witness  for  the  state  saw  the 
offense  committed,  or  knew  who  oommitted  it.  Cosby  was  introduced  by  the 
prisoner,  and  testified  that  the  prisoner  was  not  concerned  in  it.  The  case, 
as  against  the  prisoner,  rested  wholly  on  circumstantial  evidence,  including 
certain  admissions  made  by  him  before  the  trial,  together  with  his  statement 
at  the  trial.  He  was  arrested  by  the  police  some  two  weeks  after  the  burg- 
lary, carried  to  the  station-house,  and  there  Cosby,  who  was  also  in  custody, 
repeated  in  tlie  hearing  of  the  prisoner,  the  prosecutor,  and  a  policeman  a 
statement  which  he  (Cosby)  had  previously  made  to  the  policeman.  The  pris- 
oner himself  also  made  a  statement  at  the  same  time  and  place,  which  was 
heard  by  the  policeman  and  the  prosecutor,  both  of  whom  testified  on  the  trial. 
Tlie  policeman  testified  to  what  Cosby  said  in  the  prisoner's  hearing,  and  also 
to  what  the  prisoner  said.  Cosby's  statement  in  the  prisoner's  hearing  was,  in 
substance,  that  he  and  the  prisoner  were  at  a  boarding-house  together;  that  they 
went  from  there  to  church,  and  from  church  to  wliere  they  got  the  chickens. 
Cosby  went  in,  got  two  chickens  out  of  a  hen-house  on  a  lot  close  to  the  church, 
(from  the  description  given  it  was  prosecutor's  lot,)  and  gave  them  to  pris- 
oner, and  prisoner  held  them  while  he  (Cosby)  went  back  and  got  two  more. 
They  carried  them  to  a  woman's  house,  (Morgan's)  and  there  left  them. 
Prisoner  tlien  proposed  to  go  back  to  church,  wanting  to  get  rid  of  Cosby. 
They  went  off,  and  left  the  chickens  at  that  place  (Morgan's)  that  night.  The 
prisoner's  admissions,  as  detailed  by  the  policeman,  were,  m  substance,  that 
he  held  the  chickens  that  night;  that  he  went  with  Cosby  to  church;  that  be 
got  the  chickens,  and  carried  them  to  this  woman's  house;  that  he  carried  the 
chickens  off,  and  left  them  at  her  house.  He  said  Cosby  told  him  to  wait  in 
a  certain  vacant  space  (there  is  such  a  space  by  the  side  of  prosecutor's  house) 
until  he  (Cosby)  came  back;  that  he  did  not  know  what  Cosby  was  going  after; 
that  Cosby  had  a  sack,  went  off,  got  two  chickens,  came  back,  gave  them  to 
prisoner,  then  went  off  again,  and  returned  with  two  more.  As  detailed  by 
the  prosecutor,  the  prisoner's  admissions  were,  in  substance,  that  he  got  into^ 
trouble  by  falling  in  with  another  fellow.  That  he  was  going  down  to  Wil- 
low Tree  Church,  and  struck  up  with  Cosby,  who  said  to  him,  "Let's  go  down 
to  church."  That  they  went  to  church,  and  Cosby  said,  "Let's  go  up  here 
to  Hollins  street;"  and  they  went  up  there,  and  Cosby  stopped  him  at  a  cer- 
tain place,  went  off,  got  a  chicken  under  each  arm,  and  gave  them  to  him  to 
hold ;  then  went  off  and  got  two  more,  and  brought  them  to  this  place,  where 
they  found  the  chickens;  and  he  (the  prisoner)  told  Cosby  to  go  on;  he  did 
not  want  to  get  into  any  trouble  in  that  matter;  and  Cosby  said,  "There  is 
nothing  wrong  about  it,  and  we  will  leave  these  chickens  here,  and  try  to  sell 
them  and  get  some  money."  That  he  (prisoner)  held  the  chickens  given  him 
to  hold  while  Cosby  was  gone  for  the  others.  The  material  admissions  in  tlie 
prisoner's  statement  to  the  jury  at  the  trial  were  that  he  and  Cosby  went  to 
Willow  Tree  Church  together  on  Sunday  night.  Finding  the  congregation  at 
prayer,  they  stood  outside,  and  Cosby  requested  him  to  go  off  with  him  a  short 
distance.  They  went  about  25  yards  from  the  church,  and  there,  at  Cosby 's 
request,  prisoner  waited.  In  a  few  minutes  Cosby  returned,  with  two  chickens 
under  his  arm.  Prisoner  did  not  know  where  he  got  them.  They  went  (pris- 
oner going  reluctantly)  200  or  300  yards,  to  a  lady's  house.  Prisoner  waited 
for  Cosby,  who  came  out  with  a  sack,  requested  prisoner  to  take  it,  saying  he 
would  go  a  certain  way,  and  come  back  another.    Prisoner  said,  "No,  I  am 
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going  over  here  to  church, "  threw  down  the  sack,  and  went  to  church.  Cosby 
took  up  the  sack  and  went  o£f»  but  got  to  church  before  it  broke  up,  and  he 
and  prisoner  went  on  home.  Afterwards,  when  prisoner  was  taken  to  the 
station-house,  Cosby  said  to  him,  '*  Weil,  partner,  they've  got  us."  Prisoner 
replied,  ''Got  who?    I  am  not  your  partner." 

1.  The  court  charged  the  jury,  among  other  things,  thus:  **The  testimony, 
gentlemen  of  the  jury, — ^the  evidence  in  this  case, — is  of  two  sorts:  It  is 
partly  positive,  and  it  is  partly  circumstantial.  Whatever  evidence,  so  far  as 
it  connects  the  defendant  in  this  case  with  it,  as  his  confession,  if  you  believe 
that  confession,  and  all  the  confession, — if  you  believe  from  that  confession 
that  be  was  a  partaker  in  this  crime  in  the  manner  I  have  stated  to  you  above, 
and  that  that  is  sufficient  to  make  you  believe  it,  and  there  is  nothing  in  the 
evidence  to  make  you  disbelieve  it,  or  to  have  a  reasonable  doubt  about  it, 
then  it  would  be  your  duty  to  find  him  guilty;  otherwise,  not  guilty.  If  the 
confession,  in  your  judgment,  is  not  sufficient  to  bring  your  minds  to  the  con- 
clusion that  he  is  guilty  as  I  charge  you,  then  you  look  to  the  other  evidence 
in  the* case, — the  other  kind  of  evidence  in  the  case, — which  is  circumstantial. " 
We  think  it  not  improbable  that  the  learned  judge  may  have  been  misreported 
as  to  the  language  used  in  this  charge,  but  we  are  bound  to  take  it  as  we  find 
it  in  the  record;  and,  so  taking  it,  it  is  amenable  to  two  objections.  The  first 
is  that  it  deals  with  mere  admissions  of  inculpatory  facts  as  if  they  were  con- 
fessions of  guilt.  There  is  a  broad  distinction  between  the  two.  When  a 
person  only  admits  certain  facts  from  which  the  jury  may  or  may  not  infer 
guilt,  there  is  no  confession.  We  may  use  the  word  ''confessions''  for  '* ad- 
missions," but  to  sum  up  mere  inculpatory  admissions,  and  denominate  them 
a  confession,  implies  that  they  amount  to  a  confession  of  guilt.  The  judge 
(as  he  is  represented)  did  not  classify  this  evidence  properly.  It  is  not  direct, 
or,  as  he  terms  it,  "positive"  evidence  of  guilt,  but  it  belonged  to  circumstan- 
tial evidence;  the  admitted  facts  being  circumstances  proved  by  the  prisoner's 
admissions,  instead  of  being  proved  by  some  witness  who  was  present  when 
these  facts  transpired.  If  the  same  facts  had  been  testified  to  by  a  witness 
who  saw  them  transpire,  that  would  have  been  circumstantial  evidence;  be- 
cause no  witness  saw  this  man  participating  in  the  burglary.  He  was  not  seen 
at  the  broken  house,  or  on  the  premises,  and  he  does  not  admit  that  he  was 
ever  at  the  chicken-house,  or  saw  the  house,  or  knew  there  was  such  a  house, 
or  knew  a  burglary  had  been  committed.  He  admitted  facts  which  were  very 
powerful  evidence  against  him  of  complicity  in  the  burglary,  but  all  the  facts 
he  admitted  could  have  existed  consistently  with  bis  perfect  innocence  of  the 
crime  of  burglary.  And  it  seems  to  have  been  his  design  in  all  his  statements 
not  to  inculpate  himself,  but  exculpate  himself.  He  made  the  admissions,  not 
for  the  purpose  of  conceding  that  he  was  guilty,  or  with  any  view  to  confess 
his  guilt,  but  in  the  line  of  a  denial  of  guilt;  not  an  express,  but  an  implied, 
denial.  The  view  we  take  of  that  evidence  brings  it  under  a  rule  recognized 
by  this  court  in  Dumas  v.  State,  63  6a.  600.  It  was  there  held  that,  where 
a  prisoner  did  not  confess  his  guilt,  but  only  admitted  his  presence  at  the 
scene  of  the  crime,  the  court  ought  not  to  instruct  the  jury  as  though  he  had 
made  a  confession  of  guilt. 

2.  The  next  objection  to  this  charge  is  that  the  judge  assumes  that  a  confes- 
sion of  some  sort  had  been  made.  He  says,  in  verifying  the  grounds  of  the 
motion  for  a  new  trial,  that  the  parts  of  the  charge  embraced  in  the  motion 
ought  to  be  construed  in  the  light  of  the  whole  charge;  and  we  have  so  done. 
We  have  read  the  charge,  and  nowhere  in  it  does  he  instruct  the  jury  to  de- 
cide whether  a  confession  was  made.  He  enters  upon  the  subject  by  assum- 
ing that  a  confession  was  in  evidence.  If  there  had  been  a  confession,  this 
is  not  a  fit  way  to  instruct  the  jury  upon  it.  A  preliminary  instruction  would 
be.  to  look  to  the  evidence,  and  see  whether  any  confession  appeared.    So  we 


Digitized  by 


Google 


166 


SOUTHEASTERN  BEPORTEB. 


[Ga. 


think  on  two  grounds  this  charge  was  erroneous,  and  for  that  reason  the  judg- 
ment is  reversed. 

3.  There  is  another  exception  to  the  charge  in  the  motion  for  a  new  trial, 
which  relates  to  instructions  given  with  reference  to  what  would  constitute 
this  prisoner  a  principal,  and  subject  him  to  conviction  under  this  indictment, 
which  does  not  denominate  him  a  principal  in  the  second  degree  or  an  acces- 
sory, but  simply  charges  him  as  though  he  were  one  of  the  principals  in  the 
first  degree.  The  argument  here  was  made  as  though  the  distinction  Involved 
in  the  motion  for  a  new  trial  was  one  between  principal  in  the  first  degree 
and  principal  in  the  second  degree;  but,  on  looking  at  the  motion  itself,  we 
fiud  it  is  not  involved.  On  the  contrary,  the  motion  presents  the  question 
whether,  on  the  enumerated  circumstances,  the  prisoner  could  be  convicted 
as  principal  at  all,  or  other  than  as  an  accessory  before  the  fact;  and  undoubt- 
edly the  judge's  instructions  with  regard  to  presence,  etc.,  would  be  correct 
relatively  to  that  distinction.  The  judge  did  not  speak  of  the  prisoner  as  ab- 
sent, but  as  present,  and  told  the  jury  what  would  constitute  presence.  So 
that,  as  the  motion  stands,  there  was  no  error  in  that  ground.  Judgment  re- 
versed. 


Wimpy  v.  Gaskill  et  aL 
(Supreme  Court  of  Oeorgia.    October  15, 18S7.) 

1.  New  Trial— Depositions— Pailurb  to  Object. 

Where  a  party,  though  knowing  at  the  trial  that  the  answers  of  an  adverse  wit- 
ness to  interrogatories  were  written  out  by  the  witness,  made  no  application  to 
continue,  so  as  to  have  opportunity  to  ascertain  whether  the  writing  was  done  at 
the  request  and  in  the  presence  of  the  commissioners,  but  discovered  after  verdict, 
and  after  a  motion  for  a  new  trial  had  been  denied,  that  they  were  written  apart 
from  the  commissioners,  and  before  they  knew  anything  whatever  of  the  commis- 
sion oi>the  interrogatories,  this  defect  in  the  mode  of  executing  the  commission  is 
not  such  a  fraud  upon  the  losing  p>arty  as  will  entitle  him  to  a  new  trial  in  equity ; 
there  being  no  suggestion  in  the  bill,  and  no  reason  to  conclude,  that  the  testunony 
of  the  witness  would  have  been  otherwise  than  what  it  was,  or  of  any  less  weight, 
had  the  answers  been  written  at  the  request  and  in  the  presence  of  the  commis- 
sioners. 

2.  Same— Newlt-Discoverbd  Evidbnob. 

That,  at  the  time  of  the  trial,  certain  letters  relevant  to  the  issue  were  misplaced, 
and  after  diligent  search  could  not  be  discovered,  would  lay  the  foundation  for 
proving  their  contents.  On  discovery  of  the  letters  after  verdict,  etc.,  their  con- 
tents not  having  been  put  in  evidence,  a  bill  for  new  trial  is  not  maintainable  because 
the  letters  were  misplaoed ;  more  especially,  if  their  contents  would  merely  serve 
to  corroborate  one  side  in  a  conflict  of  parol  evidence,  and  not,  of  themselves,  he 
decisive  of  the  controversy.  ^ 
{Syllabus  hy  the  Court.) 

Error  from  superior  court,  Fulton  county;  M.  J.  Clarke,  Judge. 
John  A,  Wimpy,  for  plaintiff  in  error.    John  Collier^  for  defendants  in 
€rror. 

Bleckley,  C.  J.  In  September,  1876,  the  complainant,  as  an  attorney  at  law, 
together  with  one  Smith,  entered  into  a  written  contract  with  the  father  of 
the  defendants  in  this  bill,  by  which  they  agreed  to  attend  to  the  litigation 
that  '* might  arise,  or  has  arisen  and  is  now  in  court."  in  three  certain  cases  to 
which  the  father  was  a  party,  and  perhaps  also  at  that  time  some  of  the  de- 
fendants may  have  been  parties.  Services  were  rendered,  and  by  subsequent 
arrangements  a  change  was  made  in  the  cases,  under  which  the  defendants 
became  apparently  the  chief  litigating  parties,  if  they  were  not  so  already; 


1  As  to  when  a  new  trial  will  be  granted  on  the  ground  of  newly-discovered  evidence, 
see  McCormick  v.  Railroad  Co.,  (CaL)  17  Pac.  Rep.  542,  and  note;  State  v.  Powell,  (La.) 
4  South.  Rep.  447,  and  note;  State  v.  Lichliter,  (Mo.)  8  S.  W.  Rep.  720,  and  note;  Wells 
V.  State,  (Ark.)  Id.  826;  Railroad  Co.  v.  Sullivan,  (III.)  17  N.  E.  Rep.  460;  Redmond  v. 
Stepp,  (N.  C.)  e  S.  E.  Rep.  727 ;  Flyer  v.  Insurance  Co.,  1  N.  Y.  Supp.  805. 
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and  the  services  were  then  continued  for  their  benefit  until  some  of  the  cases 
terminated.  Bj  the  terms  of  the  written  contract,  the  attomeTS  were  entitled 
to  8100  in  each  case,  conditional  upon  a  favorable  result;  and,  in  the  event 
of  a  compromise  or  settlement,  to  one-balf  of  that  fee;  besides  which  they 
were  entitled  to  a  certain  fee  of  8100  on  the  termination  of  all  the  litigation. 
In  February,  1882,  the  complainant  brought  an  action  against  these  de- 
fendants at  law,  upon  an  account  of  about  8900,  for  services  rendered  in  con* 
nection  with  certain  specified  cases,  which  seem  to  hnve  been  related  to  the  three 
cases  embraced  in  the  written  contract  with  the  father.  This  action  was  de- 
fended upon  the  general  issue  and  one  or  more  special  pleas.  In  October  of 
the  same  year  a  commission  issued  in  this  suit  at  law  for  fees  to  take  the  testi- 
mony of  the  father,  who  resided  in  the  state  of  Vermont.  The  interrogato- 
ries were  in  behalf  of  the  defendants,  and  the  questions  propounded  were  in- 
tended to  elicit  testimony — First,  upon  the  execution  of  the  written  contract; 
secondly f  upon  the  question  whether  services  had  been  rendered  under  any 
other  contract,  or  wliether  any  other  contract  had  been  made;  and,  thirdly f 
upon  any  and  all  facts  favorable  to  the  defendants.  Those  interrogatories  were 
not  crossed  by  the  complainants  here,  but,  after  service  upon  him,  the  plaintiff 
in  that  action,  were  sent  to  the  witness,  with  commission  attached ;  and  in 
the  following  month,  November,  1882,  they  were  answered,  and  the  answers, 
together  with  the  commission  and  interrogatories,  were  duly  returned,  as  far 
as  appears,  to  the  superior  court,  from  whence  the  commission  issued.  In 
that  testimony  the  witness  stilted  that  the  contract,  a  copy  of  which  was  an- 
nexed to  the  interrogatories,  was  executed;  that  service  was  rendered  under 
it;  and  that  all  service,  both  to  the  witness  and  these  defendants,  his  children, 
was  rendered  under  that  contract,  and  there  was  no  other.  Soon  after  the  re- 
turn of  these  interrogatories,  the  complainant  (then  the  plaintiff)  not  know- 
ing that  they  had  been  returned,  they  were  taken  out  of  the  clerk's  ofiSce  by 
the  counsel  of  the  defendants  in  that  case,  and  they  were  kept  out,  the  com- 
plainant not  knowing  of  their  existence  any  further  than  he  was  advised  by 
the  fact  that  the  interrogatories  had  been  served  on  him,  until  the  case  at  law 
was  under  trial  and  the  trial  was  progressing;  and  then  the  package  was  pro- 
duced by  counsel,  tendered  in  evidence,  and  objected  to,  and  the  objection 
was  overruled.  The  case  was  tried,  and  resulted  in  a  verdict  for  the  defend- 
ants. That  occurred  in  May,  1885.  On  July  3d,  during  the  same  term  of  the 
court,  a  motion  was  made  for  a  new  trial.  One  of  the  grounds  of  that  mo- 
tion was  that  the  answers  of  that  witness  were  written  by  himself,  and  that 
it  did  not  afiirmatively  appear  that  he  did  the  writing  at  the  request  and  in 
the  presence  of  the  commissioners.  The  other  grounds  of  the  motion  related 
to  the  charge  of  the  court,  and  to  the  verdict  being  without  evidence,  against 
evidence,  against  law  and  equity,  etc.  The  motion  was  overruled  on  the  11th  of 
July.  On  the  22d  of  July,  the  same  month,  the  two  persons  who  purported 
to  have  acted  as  commissioners  in  taking  the  answers  to  the  interrogatories 
made  an  affidavit,  in  which  they  explained  the  circumstances  under  which 
they  acted.  They  stated  that  the  witness  brought  the  papers  to  them,  they 
knowing  nothing  of  them  before,  and  requested  them  to  administer  the  oath 
to  him,  and  explained  to  them  how  to  sign  and  make  return.  They  state  that 
they  made  the  return  of  the  papers,  (they  are  silent  as  to  whether  they  ad- 
ministered the  oath,)  and  that  they  relied  upon  him  altogether,  they  knowing 
nothing  about  what  was  requisite,  and  that  the  whole  transaction  occupied  only 
about  one  minute.  On  the  29th  July,  the  same  month,  a  second  motion  for 
a  new  trial  was  made  by  the  complainant,  the  plaintiff  in  that  action,  in 
which  this  matter  was  set  up.  That  motion  was  denied,  and  a  writ  of  error 
was  sued  out,  and  brought  to  this  court,  and  the  judgment  denying  both  mo- 
tions was  affirmed.  In  August,  1886,  this  bill  was  filed,  praying  that  the 
verdict  be  set  aside,  and  a  new  trial  granted  for  fraud.  The  fraud  alleged 
consisted  in  the  fact  that  the  interrogatories  were  illegally  executed,  with  a 
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design  and  purpose  on  the  part  of  the  witness  to  commit  a  f  rand,  and  that  his 
evidence  in  the  answers  was  false.  Subsidiary  to  this  ground  is  another, 
which  sets  up  the  discovery  of  tliirtj-odd  letters  written  by  the  witness  to  the 
complainant  while  the  old  litigation  was  pending.  Three  of  these  letters  were 
exhibited  to  the  bill,  and  it  is  alleged  that  they  are  a  fair  sample  of  the  rest. 
The  first  of  them  bears  date  in  October,  1877;  the  second  in  May;  the  third 
in  June,  1879.  The  bill  alleges  that  these  letters  had  been  mislaid,  that  dili- 
gent search  bad  been  made  for  them  before  the  trial  at  common  law ;  that 
they  had  not  been  found  until  after  the  trial,  and  after  the  motion  for  a  new 
trial  had  been  determined.  When  found,  one  of  them,  that  of  June,  1879, 
proved  to  contain,  among  other  matters,  this  statement:  **  You  will  have  to 
make  the  whole  fight  in  their  names,  (speaking  of  the  children,  these  defend- 
ants;) and,  as  I  told  you,  I  will  see  that  they  pay  you  well  for  your  services." 
That  is  the  strongest  and  most  relevant  expression  in  any  of  the  correspond- 
ence exhibited  by  the  bill.  It  is  not  alleged  that  the  existence  of  these  letters 
was  unknown  or  not  remembered  at  the  time  of  the  trial;  it  is  only  alleged 
that  they  were  mislaid,  and  could  not  be  found  by  diligent  search.  It  is  not 
alleged  that  there  was  any  impediment  whatever  to  proving  their  contents. 
No  explanation  is  given  why  their  contents  were  not  proved  on  the  trial.  It 
is  not  stated  that  the  complainant  had  forgotten,  or  that  there  was  no  one 
else  acquainted  with  their  contents.  In  short,  no  reason  for  not  introducing 
evidence  of  the  existence,  loss,  and  contents  of  these  letters  appears  in  the 
bill.  It  is  not  alleged  in  the  bill  that  the  defendants  had  any  connection  what- 
ever with  the  manner  of  executing  the  interrogatories.  It  is  not  alleged  that 
they  or  their  counsel  knew  the  fact  that  the  answers  had  not  been  written  in 
the  presence  of  the  commissioners,  and  at  their  request.  It  is  not  alleged 
that  any  person  knew  it  except  the  witness  and  the  conmiissioners.  It  is  not 
alleged  that  any  inquiry  had  been  made,  after  it  was  ascertained  that  the 
answers  were  in  the  handwriting  of  the  witness,  to  learn  whether  the  an- 
swers were  written  in  the  presence  and  at  the  request  of  the  commissioners 
or  not.  It  is  not  stated  when  that  information  came  to  the  complainant,  or 
how  it  came.  He  did  not  get  it  until  after  the  original  motion  for  anew  trial 
had  been  ruled  against  him  in  the  superior  court:  but  why  he  did  not  get  it 
before,  or  how  he  came  to  get  it  at  all,  is  not  explained.  It  does  not  appear 
how  he  was  put  to  inquiring  about  it,  more  than  that  it  appeared  from  the 
interrogatories,  or  from  some  admission  made  at  the  trial,  that  the  answers 
were  written  by  the  witness.  It  is  not  alleged  that  he  made  any  application 
to  the  court,  when  he  discovered  that  the  answers  were  written  by  the  witness, 
to  continue  the  case,  or  postpone  it,  in  order  that  he  might  inquire  whether 
the  conditions  existed  or  not,  making  it  legal  for  the  witness  to  write  his  own 
answers.  It  is  not  alleged  that  the  interrogatories  were  taken  out  of  the  ofiSce 
by  counsel  for  any  improper  purpose,  or  with  any  improper  intent,  or  that  the 
disposition  which  they  made  of  the  interrogatories  was  intended  or  designed 
to  contribute  to  any  fraud  or  any  wrong  whatever.  Indeed,  there  is  no  in- 
sinuation in  the  bill  that  counsel  had  any  design  or  intention  inconsistent 
with  professional  rectitude.  The  bill  was  demurred  to  generally  for  want  of 
equity,  and  the  demurrer  was  sustained. 

1.  Looking  into  the  exhibits,  and  Interpreting  the  bill  by  them,  as  the  bill 
itself  by  its  structure  contemplates  shall  be  done,  we  see  no  fraud  whatever 
committed  by  anybody,  unless  it  be  a  fraud  for  a  witness  to  write  his  name 
to  the  interrogatories,  and  carry  them  to  the  commissioners  and  be  sworn 
by  them  in  this  way;  and  that  certainly  would  be  a  fraud  if  his  evidence  was 
materially  different  when  put  up  in  that  way  from  what  it  would  have  been  if 
it  had  been  examined  regularly;  but  there  is  no  intimation  in  this  bill  that 
such  was  the  fact.  The  bill  and  exhibits  show  to  our  complete  satisfaction 
that  if  he  had  been  examined  before  a  board  of  bishops,  his  evidence  would 
have  been  exactly  what  it  was.    There  is  not  the  slightest  indication  that  it 
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•wsa  different  from  what  it  would  have  been  if  he  had  been  examined  in  the 
most  regular  and  formal  manner  possible.  So  that,  if  this  was  a  fraud  upon 
the  law,  as  it  is  characterized,  it  was  one  which  apparently  did  the  complain- 
ant no  injury. 

2.  As  to  the  letters,  it  is  a  somewhat  singular  fact  that  there  was  no  inquiry, 
by  cross-interrogatories  of  this  witness,  as  to  whether  he  had  written  them. 
There  wefe  no  cross-interrogatories  at  all.  It  would  seem  that  if  the  letters 
contained  material  evidence  and  were  lost,  there  was  an  opportunity  of  prov- 
ing their  contents  by  this  witness,  or  at  least  of  calling  his  attention  to  them. 
He  might  have  explained  one  expression  I  have  recited,  and  all  the  rest  of  the 
contents  of  the  letters.  A  possible  explanation  which  occurs  to  us  is  this: 
He  might  have  had,  or  thought  he  had,  the  complainant  bound  by  the  written 
contract  to  render  all  the  services  in  question,  and  yet,  to  stimulate  his  dili- 
gence, might  have  told  him  that  the  children  would  pay  him  well  in  addition. 
The  expressions  in  the  letters  do  not  necessarily  involve  the  making  of  another 
contract,  either  by  the  children  directly,  or  by  the  witness  for  them.  There 
is  nothing  in  this  record  which  we  think  would  be  absolutely  decisive  of  this 
controversy,  were  a  new  trial  granted.  The  result  of  the  action  at  law  took 
place  in  consequence  of  irreconcilable  conflict  in  the  testimony,  the  father  of 
the  defendants  swearing  one  way  and  the  plaintiff  swearing  the  other;  and 
we  do  not  believe  that  this  written  evidence,  if  it  were  in,  would  necessarily 
control  another  finding,  and  produce  a  different  result.  This  is  merely  cumu- 
lative matter,  tending  to  corroborate  and  strengthen  one  side  of  the  case, 
upon  facts  which  were  fully  litigated  on  the  trial  at  conmion  law.  If  it  would 
absolutely  control  it,  as  would  a  deed  or  a  note  or  a  receipt,  perhaps,  where 
such  things  are  in  controversy,  it  would  be  otherwise.  Were  this  a  written 
contract  that  had  been  lost  and  discovered,  instead  of  being  mere  epistolary 
declarations  or  admissions  of  a  person  not  a  party  to  the  cause,  and  were  there 
no  question  of  n^ligence  on  complainants  part,  the  bill  would  be  one  which 
equity  ought  to  retain,  and,  if  nothing  else  appeared,  decree  in  favor  of  a  new 
triaL  But  to  uphold  this  bill  would  simply  be  to  set  the  parties  adrift  again, 
with  the  letters  to  aid  one  of  them  and  obstruct  the  other.  How  the  new 
voyage  would  terminate  we  cannot  foresee.  It  is  too  uncertain.  Judgment 
affirmed* 


Robinson  v.  Yeal. 
(Supreme  Court  of  Georgia.    November  39, 1887.) 
1.  JuDOMBinv— Equitable  Rblibf— New  Tblu/— Newlt-Discovbred  Evidence. 

For  equity  to  set  aside  a  verdict  at  law  on  account  of  newly-discovered  evidence, 
the  evidence  discovered  most  be  decisive  of  the  controversy,  and  there  must  be  no 
want  of  diligence  to  discover  it  before  the  trial  at  law.^ 
d.  Bahb— Pleading. 

Where  it  is  not  alleged  that  the  fact  was  unknown  that  the  new  witness  was 
present  when  a  conversation  occurred,  the  mere  allegation  that  what  the  witness 
will  testify  as  to  the  conversation  is  newly-discovered,  will  notsuiflce.^ 
3.  Bams— Characteb  of  Evidence. 

A  newly-discovered  writing^  which  contradicts  testimony  given  on  the  trial^  will 
not  support  a  bill  for  a  new  trial,  unless  the  contradiction  goes  to  the  main  pomtin 
controversy,  and  is  decisive  of  the  same.^ 
{SylUibus  hy  the  Court) 
Error  from  superior  court,  De  Kalb  county;  Richard  H.  Glabk,  Judge. 
John  A,  Wimpy,  for  plaintiff  in  error.    8.  J.  Winn  &  Son,  for  defendant 
in  error. 

Bleckley,  C.  J.    This  is  a  continuation  of  the  litigation  reported  in  Veal 
V.  Robinson,  70  Ga.  809;  Veal  v.  Robinson,  76  Ga.  838,  (March  term,  1886;) 

>As  to  when  a  new  trial  will  be  granted  on  the  ground  of  newly-discovered  evidence, 
460  Wimpy  v.  Gasldll,  (Ga.)  amt^i  166,  and  note. 
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and  Robiruton  v.  Veal,  October  term,  1886.  The  present  bill  seeks  to  obtain 
a  new  triid  after  verdict  against  the  complainant  at  law,  on  account  of  newly- 
discovered  evidence;  the  discovery  being — First,  that  a  person  who  was  pres- 
ent at  a  conversation  between  the  complainant  and  Scruggs  will  testify  that 
the  complainant  did  not  say  in  that  conversation  what  Scruggs  testified  she 
said  In  regard  to  renting  the  land;  and,  secondly,  a  written  order,  signed  by 
Veal,  which  shows  that  he  ordered  one  Miller  to  deliver  up  to  coxiiplainant's 
husband  a  note  which  the  latter  had  given,  though  he.  Veal,  testified  at  the 
trial  that  he  never  gave  Miller  the  note,  nor  sent  to  him  any  such  order.  A 
copy  of  the  order  is  set  forth  in  the  bill,  and  is  a  mere  direction  to  deliver  up 
to  complainant's  husband  the  note,  because  his  father  had  given  his  (the  fa- 
ther's note)  in  place  of  it.  The  chancellor  on  demurrer  denied  the  injunction 
to  stay  the  execution  on  final  judgment  in  the  suit  at  law,  and  dismissed  the 
bill. 

1,  2.  Touching  the  new  witness  to  the  conversation  between  Scruggs  and 
the  complainant,  there  is  no  explanation  in  the  bill  why  the  evidence  was  not 
discovered  before.  There  is  no  allegation  that  the  complainant  did  not  know 
that  this  person  was  present  at  the  conversation.  It  is  not  a  new  fact  that 
she  was  there,  but  a  new  fact  that  she  will  testify  so  and  so;  and  there  is  not 
the  least  accounting  for  the  failure  to  know  beforehand  how  she  would  testify. 
Of  course,  this  cannot  be  effectual  in  securing  a  new  trial.  If  she  did  testify 
that  way,  it  is  not  sufficiently  certain  that  it  would  bring  about  a  different 
result;  but  a  preliminary  trouble  is  that  it  is  not  alleged  that  the  complain- 
ant did  not  know  that  she  was  present  on  the  occasion,  and,  if  the  complain- 
ant did  know  it,  what  she  would  testify  ought  to  have  been  discovered  long 
ago. 

3.  The  material  matter  in  the  trial  at  law,  so  far  as  the  note  is  concerned, 
seems  to  have  been  the  acknowledgment  of  tenancy,  implied  in  giving  the 
note  for  rent,  and  not  the  fact  or  the  means  by  which  the  note  was  taken  up 
or  discharged.  The  order  is  a  direction  to  Miller,  who  seems  to  have  been  a 
magistrate,  to  deliver  the  note;  but  in  so  far  as  the  note  was  a  recognition  of 
the  title  in  Veal  and  Scruggs,  and  amounted  to  an  acknowledgment  of  ten- 
ancy under  them,  its  delivery,  upon  substituting  another  note  by  a  different 
person  for  it,  would  not  negative  its  effect,  or  tend  to  do  it.  So  there  does 
not  seem  to  be  materiality  enough  in  the  newly-found  order  to  warrant  the 
granting  of  a  new  trial.  Nothing  appears  which  would  be  decisive  of  the 
controversy,  and  settle  it  in  complainant's  favor.  The  verdict  is  better  to 
rest  upon  thaa  all  which  this  bill  seeks  to  bring  forward.    Judgment  affirmed. 


Cohen  et  aZ.  v.  Candleb. 
(Supreme  drwrt  of  Georgia,    November  39, 1887.) 

SaMB— COlTDITIONAli  SaLB— RECORDING — LaNDLOBD  AND  TBNANT— DISTRESS  WARRANT. 

The  writing  which  evidences  a  conditional  sale  of  personalty  has  to  be  recorded 
in  the  county  where  the  vendee  resides.  Record  in  another  countv  will  not  suffice. 
Levy  of  distress  warrant  for  rent  before  the  proper  recording  will  defeat  the  ven- 
dor's title,  although  the  rent  contract  was  made  oef  ore  the  conditional  sale. 

{SylldbiLS  hy  the  Court.) 

Error  from  superior  court.  Hall  county;  Wellborn,  Judge. 

A  conditional  sale  of  personalty  was  made  by  vendors  (now  claimants)  to 
the  vendee  (the  tenant)  on  April  19,  1886,  evidenced  by  writing.  The  writ- 
ing was  recorded  in  Hall  county,  on  April  21, 1886,  but  neither  of  the  parties 
resided  in  that  county.  It  does  not  appear  that  the  paper  was  ever  recorded 
in  Fulton  county.  The  property  was  levied  upon  by  distress  warrant,  in  Au- 
gust, 1886,  in  HalL  county,  as  the  property  of  the  vendee,  for  rent  accruing 
in  that  county,  the  rent  contract  having  been  made  on  or  before  April  1, 1886. 
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CiaXm  was  interposed  by  the  Tendorst  and  the  Jury  found  in  their  favor.    New 
trial  gi'anted. 

G.  H.  Prior  and  8.  C.  Ihinlap,  for  plaintifls  in  error.  Jf .  L,  Smith,  for 
defendant  in  error. 

Bleckley,  C.  J.  By  section  1955a  of  the  Code  it  is  provided  that  "when- 
ever personal  property  is  sold  and  delivered,  with  the  condition  affixed  to  the 
sale  that  the  title  thereto  is  to  remain  in  the  vendor  of  such  property  until  the 
purchase  price  thereof  shall  have  been  paid,  every  such  conditional  sale,  in 
order  for  the  reservation  of  title  to  be  valid  as  against  third  parties,  shall  be 
evidenced  in  writing;  not  otherwise.  And  the  written  contract  of  every  such 
conditional  sale  shall  be  executed  and  attested  in  the  same  'manner  as  is  now 
provided  by  existing  laws  for  the  execution  and  attestation  of  mortgages  on 
personal  property. ''  That,  "as  between  the  parties  themselves,  the  contract  as 
made  by  them  shall  be  valid,  and  may  be  enforced,  whether  evidenced  in  writ- 
ing or  not.  The  existing  statutes  and  laws  of  this  state  in  relation  to  the  reg- 
istration and  record  of  mortgages  on  personal  property  shall  apply  to  and  af- 
fect all  conditional  sales  of  personal  property  as  defined  in  this  section. "  By 
section  1956,  mortgages  on  personal  property  have  to  be  recorded  in  the 
county  where  the  mortgagor  resided  at  the  time  of  the  execution,  if  a  resident 
of  this  state.  By  section  1957,  mortgages  not  recorded  within  the  time  re- 
quired remain  valid  as  against  the  mortgagor,  but  are  postponed  to  all  other 
liens  created  or  obtained,  or  purchases  made,  prior  to  the  actual  record  of  the 
mortgage.  By  section  1977,  landlords  shall  have  a  special  lien  for  rent,  etc., 
and  shsdl  also  have  a  general  lien  on  the  property  of  the  debtor  liable  to  levy 
and  sale,  and  which  general  lien  shall  date  from  the  time  of  the  levy  of  the 
distress  warrant  to  enforce  the  same.  Taking  these  statutory  provisions  al- 
together, it  results  that  a  failure  to  record  the  conditional  sale  in  the  county 
in  which  the  purchaser  resides  is  equivalent  to  a  failure  to  record  a  mortgage 
in  the  county  in  which  the  mortgagor  resides.  And,  in  either  case,  the  levy 
by  distress  warrant  upon  the  property,  before  the  actual  record,  would  fix  the 
lien  of  that  warrant  upon  the  property,  and  make  it  superior  to  the  claim  of 
the  mortgage  in  the  one  case,  or  of  the  vendor  in  the  other.  Here  such  a  fail- 
ure occurred,  and,  while  it  was  very  proper  to  record  the  lien  in  the  county 
to  which  it  was  expected  to  remove  the  property,  that  did  not  supply  the  fail- 
ure to  record  it  in  the  county  in  which  the  purchaser  resided.  The  verdict 
of  the  Jury,  therefore,  was  contrary  to  the  evidence,  and  the  court  did  right 
to  grant  a  new  trial.  Here  the  lien  was  fixed  by  the  levy  of  the  distress  war- 
rant, which  was  after  the  sale.  In  Conder  v.  Holleman,  71  Ga.  93,  the  debt 
and  the  judgment  were  both  older  than  the  sale,  and  the  levy  was  not  made 
until  after  the  instrument  of  sale  was  recorded.    Judgment  affirmed. 


Gartrell  v.  Clay. 
(Supreme  Court  of  Georgia.    May  28, 1888.) 

LAHDIiORD  AlTD  TbU ANT— LANDLORD'S  LiBN— CONDITIONAL  SaLE— RECOBDINa. 

Where  a  seller  of  furniture  fails  to  have  the  instrument,  Jjy  which  he  reserves  ti- 
tle until  the  purohaae  price  is  paid,  executed  and  recorded  as  required  by  Code  Oa. 
$  1956,  his  claim  is  postponed  to  that  of  a  landlord  who,  without  notice  of  the  reser- 
vation of  title,  gives  credit  to  the  purchaser  for  rent  on  the  faith  of  the  furniture. 

Error  from  city  court  of  Macon;  Harris,  Judge. 

Trover  by  Gartrell  against  Clay  for  the  recovery  of  the  value  of  certain  fur- 
niture.    There  was  a  judgment  for  defendant,  and  plain tiif  brings  error. 

Steed  cfe  Wimberlyf  H,  F.  Strohecker^  and  Lyon  A  Bstel,  for  plaintiff  in  er- 
ror.    R.  W,  Patterson,  for  defendant  in  error. 

Simmons,  J.    It  appears  from  the  record  in  this  case  that  Gartrell  sold  to 
one  Sophie  Johnson  certain  furniture.    The  first  sale  was  made  to  her  on 
v.7s.E.no.5 — 11 
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February  3,  1888,  of  furniture  amounting  in  the  aggregate  to  the  value  of 
$134.75.   She  signed  a  written  contract  aclcnowledging  the  receipt  from  Gart- 
rell  of  the  furniture,  and  agreed  to  pay  the  $134.75  in  installments  of  S5  per 
week,  and  further  agreed  that  said  furniture  was  to  remain  the  property  of 
Gartrell  until  fully  paid  for.    This  contract  was  attested  by  one  witness. 
There  were  three  other  papers  similar  In  form  to  the  one  signed  by  Sophie  John- 
son, two  of  which  were  filled  out  with  the  description  of  other  furniture  sold  to 
her,  but  were  not  signed  by  her.    The  other  was  a  blank,  not  filled,  and  not 
describing  any  furniture;  but  on  the  back  of  it  was  a  receipt  for  money. 
They  were  attached  to  the  original  contract;  and  the  plaintiff  testified  that  he 
and  Sophie  Johnson  consider^  it  all  one  contract,  and  that  she  had  paid  up 
the  whole  of  it  except  $20.30.    Neither  of  these  papers  was  executed  or  re- 
corded as  provided  in  section  1955a  of  the  Code.   It  appears  further  from  the 
evidence,  that  Sophie  Johnson  had  rented  a  house  from  Clay,  and  that  in 
August,  1885,  she  left  the  city  of  Macon  for  Savannah,  and  turned  the  keys 
of  the  house  over  to  Clay,  the  landlord ;  and  after  she  left  she  wrote  to  Gart- 
rell to  see  Clay,  and  either  to  get  Clay  to  pay  the  balance  due  on  the  furniture, 
or  return  it  to  Gartrell.    Gartrell's  collector  saw  Clay  shortly  after  this  letter 
was  received,  and  informed  him  of  the  contents  thereof,  and  demanded  either 
the  money  or  the  furniture;  informing  Clay  that  Sophie  Johnson  had  bought 
the  furniture  from  Gartrell  on  the  installment  plan,  and  that  by  the  terms 
of  the  contract  of  purchase  the  title  was  to  remain  in  Gartrell  until  the  fur- 
niture was  paid  for.     Clay  replied  to  him  that  Sophie  Johnson  owed  him  $50 
for  rent,  and  that  Gartrell  could  not  get  the  furniture  until  his  rent  was  paid. 
Gartrell's  attorney  also  testified  that  he  demanded  the  furniture  from  Clay» 
and  that  he  exhibited  to  Clay  a  written  contract  wherein  Sophie  Johnson 
agreed  that  the  furniture  should  be  Gartrell's  until  paid  for.   Clay,  in  his  testi- 
mony, denied  that  he  ever  saw  such  a  contract,  or  that  he  had  any  notice, 
either  from  the  attorney  or  from  the  collector  of  Gartrell,  as  to  the  title  re- 
maining, in  Gartrell  until  the  furniture  was  paid  for.    Clay  sued  out  a  dis- 
tress warrant  for  his  rent.    The  property  was  levied  on  by  the  constable,  and 
sold  at  constable's  sale.    Gartrell  brought  an  action  of  trover  against  Clay 
for  the  recovery  of  the  furniture.    The  jury  returned  a  verdict  for  Clay.    Gart- 
rell moved  for  a  new  trial,  which  was  refused  by  the  court,  and  he  excepted. 
There  are  14  grounds  in  the  motion  for  a  new  trial  alleging  error  in  the 
decisions  and  rulings  of  the  court  below  in  this  little  case  involving  only 
$20.30.      The  view  we  take  of  the  case  renders  it  unnecessary  for  us  to 
discuss  any  of  the  grounds  taken  in  the  motion.    The  court  certainly  com- 
mitted several  errors  in  its  charge  to  the  jury;  but,  upon  a  careful  examina- 
tion of  the  pleadings  and  the  evidence  in  the  record,  we  think  that  the  ver- 
dict for  the  defendant  was  demanded  by  the  evidence,  whatever  errors  the 
court  may  have  committed.    It  will  be  remembered  that  neither  of  the  con- 
tracts on  which  the  plaintiff  relied  for  recovery  was  executed  and  recorded  as 
required  by  the  Code;  but  the  plaintiff  relied  on  the  fact  that  Clay  had  notice 
that  the  title  was  in  the  plaintiff  before  he  sued  out  the  distress  warrant 
against  the  furniture,  and  had  the  same  sold  thereunder.    That  may  be  true, 
and  yet,  under  the  law,  he  would  not  be  entitled  to  recover  in  this  case.     In 
order  for  the  plaintiff  to  recover  against  Clay,  under  the  facts  as  disclosed  by 
this  record,  the  notice  to  Clay  of  the  retention  of  the  title  must  not  only  have 
been  before  the  distress  warrant  was  sued  out,  but  before  the  credit  was 
given  to  Sophie  Johnson  for  the  rent  of  the  house;  because  the  debt  which 
the  distress  warrant  was  sued  out  to  secure  was  a  contract  by  Sophie  Johnson 
with  Clay  some  time  after  the  goods  had  been  purchased  by  her  from  Gartrell. 
She  rented  the  house  from  Clay,  and  bad  this  furniture  in  her  possession. 
Perhaps  it  was  on  the  faith  of  her  having,  this  furniture  in  her  possession 
that  Clay  gave  her  credit.    It  would  not  do  to  hold  that  Gartrell  could  make 
a  secret  contract  of  this  sort  with  Sophie  Johnson,  and  allow  her  to  carry  the 
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furniture  to  this  house  and  incur  ailebt  to  Clay  for  the  rent,  and.  when  Clay 
undertook  to  enforce  his  claim  by  distress  warrant,  give  notice  for  the  first 
time  of  this  secret  contract,  and  defeat  Clay's  right.  If  he  had  complied  with 
the  law  of  the  state,  and  had  his  contract  executed  and  recorded,  as  required 
by  law,  within  the  time  prescribed  by  law,  that  of  itself  would  have  been  suf- 
ficient notice  to  Clay.  The  evidence  in  the  record  shows  that  it  was  not  ex- 
ecuted and  recorded  as  the  law  required,  and  that  Clay  had  no  notice  of  the 
claim  of  Gartrell  until  after  his  debt  had  matured,  and  u  ntil  j  ust  before  the  suing 
out  of  the  distress  warrant.  Under  this  view  of  the  case,  we  think,  as  above 
remarked,  that  the  verdict  was  right,  and  was  demanded  by  the  evidence,  re- 
gardless of  any  errors  that  the  court  may  have  committed  in  its  charge  to  the 
jury.  This  case  differs  from  the  case  of  Conder  v.  Holleman,  71  Ga.  93.  In 
that  case,  Conder  had  obtained  his  judgment  against  Hudson  three  years 
before  HoUeman  &  Ballard  sold  the  mule  and  wagon  to  Hudson.  The  paper 
was  not  recorded  as  required  by  law,  but  the  court  held  that  the  fact  of  its 
not  being  recorded  would  not  subject  the  property  to  the  execution  of  Conder, 
because  he  did  not  give  Hudson  credit  on  the  faith  of  that  property;  and  Hud- 
son only  having  a  conditional  title  to  the  property,  which  he  acquired  long 
after  the  judgment  of  Conder,  the  lien  of  that  judgment  did  not  attach,  as  be- 
tween Conder  and  the  vendors,  to  Hudson.  In  this  case,  the  papers  not  be- 
ing executed  nor  recorded  as  prescribed  by  law,  it  was  nothing  more  than  a 
parol  contract  between  Gartrell  and  Johnson,  as  far  as  third  persons  were  con- 
cerned; and  Clay  having  given  credit  on  the  faith  of  the  property,  and  hav- 
ing no  notice  of  the  reservation  of  the  title  by  Gartrell  before  his  debt  was 
contracted,  he  will  be  protected  against  Gartrell's  claim.  Independently  of 
this  distinction,  In  a  case  involving  rent,  see  Cohen  v.  Candler,  ante^  160, 
decided  at  the  October  term,  1887,  of  this  court.    Judgment  afilrmed* 


Gardner  et  al.  v.  Donalson  et  tuo, 
(Supreme  Court  of  Georgia.    March  8, 1888.) 

1.  iNJITNCnOK— ^BAKTINO  ON  TbBMS — ^DISCRETION  OF  ChANCBLLOB. 

The  ohancellor  did  not  abuse  his  discretion  in  granting  the  injunction. 
3.  Taxation—Tax  Title—Description  of  Wild  Land  as  Improved. 

As  the  tax  collector,  whether  unretumed  land  be  wild  or  improved,  has  power  to 
issue  execution  against  it  for  taxes,  it  would  seem  that  a  sale  was  not  void  because 
of  a  misdeecription  of  the  land  as  wild,  when  in  fact  it  was  improved.    Code,  §  897; 
Acts  1882-83,  p.  47. 
{Syllabus  hy  the  Court) 

Error  from  superior  conrt,  Decatnr  county;  Boweb,  Judge. 
Donalson  <&  ffatoes  and  2>.  A.  Russell,  for  plaintiffs  in  error.     Tovmsend 
dt  HarreUf  for  defendants  in  error. 

Bi<EOKLST»  C.  J.  1 .  The  court  granted  an  injunction  against  Gardner  upon 
terms,  and  we  think  there  was  no  abuse  of  discretion  in  so  doing. 

2.  It  is  contended  that  Donalson's  title,  derived  from  a  tax  sale,  was  worth- 
less, because  the  land  was  taxed  and  sold  as  wild,  when  in  fact  it  was  im- 
proved. We  are  not  prepared  to  say  that  it  was  invalid.  The  land,  though 
improved,  was  seized  and  sold  as  wild  land,  being  unretumed.  If  the  sale 
had  been  under  an  execution  issued  by  the  comptroller  general,  it  would,  as 
ruled  in  HutchUis  v.  Tenant,  73  Ga.  95,  and  as  indicated  in  Harris  v.  Pounds, 
64  Ga.  121,  have  been  a  void  sale.  But  the  powers  of  a  tax  collector  are  quite 
different  from  those  of  a  comptroller  general,  in  relation  to  issuing  executions 
for  the  collection  of  taxes.  By  section  897  of  the  Code  it  is  made  the  tax 
collector's  duty  to  issue  executions  against  all  unretumed  property,  and  the 
act  of  1882-83  (p.  47)  gives  him  like  power  in  respect  to  wild  lands  as  those 
which  he  has  by  the  general  laws.  .  Here  he  merely  misdescribed  this  land  as 
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wild,  and  thut  mlBdeBcription,  it  seems  to  us,  would  not  render  hi9  process  or 
the  sale  under  it  void.  He  had  equal  power  over  both  classes  of  land,  when 
unretumed.  TJnre  is  at  least  doubt  enough  about  the  matter  to  render  it 
proper  that  the  question  should  be  held  up  for  final  decision  on  the  trial  of 
this  bill.    JndgflMot  affirmed. 


Mater  et  al.  v.  Coley. 
{Supreme  Cowrt  of  Oeorgia.    March  8, 1888.) 

1.  Injunotion— To  Avoid  Multiplioitt  op  Suits. 

Where  the  facts  are  ripe  for  suit  as  to  a  part  of  the  cause  of  acUoii.  but  not  as  to 
the  whole,  an  injunction  may  be  granted  to  prevent  a  multiplicity  of  suits,  though 
the  defendants  in  the  bill  are  solvent. 

2.  Samb— Husband  and  Wifs— Wifb^b  Bstate— Rights  of  Husbakd. 

Such  a  case  is  presented  where  a  course  of  dealing  has  been  had  by  the  defend- 
ants in  the  bill  with  a  husband  who  promised  to  pay  the  wife^s  money  for  goods 
purchased  by  him,  but  has  paid  only  a  part,  and  mortgaged  or  pledged  her  assets 
for  the  balance. 
8.  Bamb— Pabties— Ambndment. 

Though  there  be  other  necessary  parties  to  the  bill,  they  may  be  made  by  amend- 
ment after  injunction  granted. 
iSyllalma  tyy  the  Cawrt.) 

Error  from  superior  court,  Dougherty  county;  Bower,  Judge. 
D.  JET,  Pope,  for  plaintiffs  in  error.     Walters  t&  Amfieim,  for  defendant  in 
error. 

Bleckley,  C.  J.  1, 2.  The  court,  on  the  application  of  Mrs.  Ooley,  granted 
an  injunction  against  Mayer  &  Ullman  as  to  the  enforcement  of  a  certain 
mortgage  deed  which  they  held  from  her  husband,  and  appointed  them  as 
receivers  in  their  own  case  as  to  a  certain  other  mortgage  deed  which  be  had 
assigned  to  them  as  collateral  security.  The  hearing  was  had  upon  her  bill 
alone.  They  answered,  but  did  not  ask  that  the  answer  be  considered.  Co- 
ley,  the  husband,  being  in  trade,  applied  to  them  to  purchase  goods,  and 
promised  to  pay  for  them  out  of  her  money  when  it  should  come  into  her 
hands.  They  sold  goods  on  this  agreement,  and  continued  to  sell  for  some 
time,  and  he  paid  to  them  the  larger  part  of  the  money  which  he  received  from 
her  guardian.  Some  of  this  money,  however,  he  used  in  purchasing  a  house 
and  lot»  which  he  bought  in  his  own  name,  giving  his  notes  therefor  as  to 
all  the  price  not  paid  with  her  money,  and  taking  a  bond  for  titles  to  him- 
self; and  this  lot  he  mortgaged  to  them.  He  also  lent  some  of  her  money  to 
another  person,  and  took  a  mortgage  upon  certain  lots  to  secure  the  payment 
of  that  money.  This  mortgage,  and  the  note  which  it  secured,  he  assigned 
to  them  as  collateral  security.  The  case  made  by  the  bill,  as  all  these  things 
were  done  with  notice  to  Mayer  &  Ullman,  is  one  in  which  Mrs.  Ck>ley  might 
sue  them,  and  recover  so  much  of  her  money  as  they  have  already  received; 
and  were  this  the  sole  case,  there  would  be  an  ample  remedy  at  common  law, 
there  being  no  allegation  of  their  insolvency;  and  this  bill  could  not  be  main- 
tained. But  the  bare  legal  remedy  would  not  adjust  all  the  matters  in  con- 
troversy between  the  parties;  it  would  leave  outstanding  and  unsettled  both 
of  the  mortgages.  It  is  therefore  a  case  where  the  facts  are  ripe  for  suit  as 
to  a  part  of  the  cause  of  action,  but  not  as  to  the  whole;  and,  to  prevent  mul- 
tiplicity of  suits,  the  injunction  could  be  properly  grantetl. 

3.  The  only  parties  defendant  to  the  bill  are  Mayer  &  Ullman.  No  doubt 
Mr.  Coley  is  a  necessary  party;  and  both  the  maker  of  the  bond  for  titles  and 
the  mortgagor,  whose  loan  was  secured  by  a  mortgage,  are  proper,  if  not 
necessary,  parties  to  the  bill;  but  all  these  can  be  added  by  amendment,  and 
doubtless  will,  before  the  hearing  of  the  case  for  final  decree.  Judgment  af- 
firmed. 
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Smith  v.  Hiohtoweb. 
{I^ipreme  Court  of  Georgia,    April  28, 1888.) 

1.  BxsccTioir— Claims  by  Thibd  PBB80N&--BoNi>--VALiDiTT--EviDKiTcni. 

A  constable  having  levied  upon  property  w^hioh  was  claimed  by  a  third  person, 
and  having  returned  the  claim  papers  to  the  proper  court,  and  gone  out  of  office  be- 
fore the  claim  was  tried,  upon  being  ruled  by  the  plaintiff  more  than  three  years 
afterwards,  the  claim  papers  being  then  lost,  testified  in  support  of  his  answer  to 
the  rule,  the  same  being  traversed,  that  he  knew  the  bond  was  signed,  and  that  the 
bond  were  all  right,  etc.  His  evidence,  supported  as  it  is  by  the  general  presump- 
tion of  law  to  the  eilect  that  public  officers  do  their  duty,  is  not  overcome  by  the 
testimony  of  the  -plaintiff's  attorney  that  the  claim  was  dismissed  owing  to  some 
defect  in  the  bond,  and  that  his  best  recollection  is  that  the  bond  was  not  signed. 
In  this  state  of  the  evidence,  a  verdict  against  the  officer's  answer  was  not  author- 
ized. 

d.  Same— Liability  op  Ofpioeb— Pailubb  to  Takb  Damage  Bond. 

An  officer  accepting  a  claim  interposed  to  property  under  levy  and  releasing  the 
property,  is  not  relieved  from  liability  to  the  plaintiff  by  taking  a  forthcoming  bond 
only;  he  must  also  take  a  damage  bond.  Hut  the  weight  of  the  evidence  is  that 
both  bonds  were  taken  in  the  present  case. 

(Syllabu8  try  the  Court.) 

Error  from  saperior  court,  Fulton  county;  M.  J.  Clarke,  Judge. 
R.  J.  Jordan^  for  plaintiff  in  error.    King  <&  Spaulding,  for  defendant  in 
«rror. 

Bleckley,  C  J.  Smith  was  a  constable,  and  in  February,  1882,  levied  a 
Jl,/a.  from  a  justices^s  court  upon  certain  personiilty.  In  October,  1885,  the 
plaintiff  in  ft.  fa,  ruled  him  in  the  superior  court;  the  theory  of  the  rule  be- 
ing that  he  had  seized  property,  and  failed  to  sell  it  and  realize  the  money. 
His  defense  was  that  the  property  was  claimed  by  a  third  person,  and  that  he 
retui-ned  tiie  claim  to  the  justice's  court,  and  went  out  of  office.  The  reply 
was  that  he  had  not  taken  a  legal  claim  bond;  and,  upon  traverse  of  his  an- 
swer, the  question  of  fact  to  be  decided  was  whether  he  had  taken  a  claim 
bond  properly  signed  up.  The  evidence  for  the  plaintiff  was  that  of  her  at- 
torney, James  A*  Gray,  Esq.,  who  testified  as  follows:  *'I  was  counsel  for 
the  plaintiff  in  the  suit  out  of  which  this  rule  grew.  After  the  levy  on  the 
defendant's  property,  a  claim  was  filed,  and  the  claim  case  was  afterwards 
dismissed,  owing  to  some  defect  in  the  bond.  My  best  recollection  is  that  the 
bond  had  not  been  signed.  I  know  the  claim  case  was  dismissed. ''  Smith 
testified:  '*!  know  the  bond  was  signed,  but  cannot  say  who  the  bondsman 
was.  I  know  the  bonds  were  all  right.  I  took  a  claim  bond  and  forthcom- 
ing bond,  and  turned  all  the  papers  in  the  matter  over  to  Judge  Bbea,  and  had 
no  further  connection  with  the  case,  and  soon  went  out  of  ofiice.  I  know  the 
bond  was  all  right,  because  I  was  in  the  habit  of  taking  good  bonds ;  took 
them  every  day.  And  Mr.  High  tower  (who  was  the  plaintiff's  husband)  im- 
pressed on  me  the  necessity  of  taking  good  bond." 

1.  We  think,  in  view  of  the  presumption  of  law  in  favor  of  oflScers  doing 
their  duty,  this  evidence  of  the  constable,  going  directly  to  his  own  knowl- 
edge of  the  fact  that  he  took  the  bond,  and  that  it  was  signed,  is  more  than 
sufficient  to  meet  the  evidence  on  the  part  of  the  plaintiff,  coming  from  her 
attorney,  that  his  best  recollection  is  that  the  bond  was  not  signed.  We  think 
the  answer  of  the  officer  was  not  overcome  by  this  evidence,  and  that  the  jury 
found  their  verdict  contrary  to  the  evidence,  and  for  that  reason  we  reverse 
the  judgment  of  the  court  refusing  to  grant  a  new  trial. 

2.  One  of  the  grounds  of  a  motion  for  a  new  trial  is  that,  although  there 
may  not  have  been  a  damage  bond  taken  in  the  claim  case,  yet,  as  there  was 
a  forthcoming  bond  taken,  that  would  relieve  the  officer.  We  think  it  would 
not;  that,  in  order  to  comply  with  the  law,  he  had  to  take  proper  bonds;  but 
the  weight  of  the  evidence  is  that  he  did  take  such  bonds.  It  is  in  evidence 
that  the  papers  were  lost,  but  there  is  no  fault  imputable  to  this  officer  for 
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the  loss  of  them.  They  were  lost  after  thej  were  returned  to  the  proper 
court.  He  seems  to  have  done  all  that  the  law  exacted  of  him  as  official  duty 
in  connection  with  this  claim.  And  it  will  be  observed  that  the  plaintiff  be- 
low waited  more  than  three  years  before  bringing  this  rule.  It  is  very  singu- 
lar that  the  claim  against  the  officer  was  not  followed  up  while  it  could  be 
proved  positively  whether  the  bond  was  signed  or  not.  If  there  was  a  defect 
in  the  bond  which  would  make  the  officer  liable,  it  ought  to  have  been  noticed 
and  lemembered,  so  that  it  could  be  proved  on  the  trial  of  this  rule*  Judg- 
ment reversed. 


Keith  d.  Walker  Iron  A  Coal  Go. 

(Supreme  Cowrt  of  Oeorgia.    May  14, 1888.) 

Mabtbb  and  Bsbvant— Nboliqbncb  of  Fsllow-Sbbvant  — Brick-Masov  axj>  Car- 

PBNTBB. 

A  corporation  building  a  structure  composed  in  part  of  briok-work  and  in  part 
of  wood- work,  is  not  responsible  for  the  fall  of  the  masonry  upon  the  carpenter, 
whereby  he  was  killed,  ii  due  care  was  exercised  in  selecting  the  mason,  and  if 
there  was  no  reason  why  he  should  not  be  fully  trusted  as  an  expert  in  his  busi- 
ness, though  his  work  proved  defective,  and  the  carpenter  thereby  lost  his  life ; 
the  two  workmen  being  co-employes  of  a  common  master,  and  co-operatinar  in  their 
respective  departments  of  labor  to  a  common  end,  to- wit,  the  erection  and  comple- 
tion of  the  contemplated  structure.^ 
{Syllabus  by  the  Ccnirt.) 

Error  from  superior  court,  Dade  county;  Fain,  Judge. 

Action  by  the  widow  of  a  deceased  workman  to  recover  damages  for  his 
death  caused  by  the  falling  of  an  arch  in  a  building  upon  which  he  was  em- 
ployed.   Nonsuit  granted,  and  plaintiff  brings  error. 

Lumpkin  <&  Brock,  McKutchin  &  Shumate^  and  Mr,  Graham^  for  plaintiff 
in  error.     W,  N.  <fe  /.  P.  Jacoway^  by  R.  /.  McCamy^  for  defendant  in  error. 

Bleckley,  C.  J.  The  company,  a  corporation  desiring  to  build  a  maga- 
zine to  contain  its  ammunition  for  use  in  blasting,  had  in  its  employment  a 
force  of  carpenters,  and  also  a  brick-mason.  The  mason  built  an  arch  for 
this  structure;  and^  after  the  arch  was  completed,  he  was  consulted  by  the 
carpenters,  through  their  foreman,  to  ascertain  whether  it  was  safe  to  remove 
the  props  that  supported  the  arch  temporarily.  He  pronounced  it  safe,  and 
the  props  were  removed.  While  they  were  engaged  in  the  removal,  the  arch 
fell,  and  one  of  the  carpenters  was  killed.  The  widow  of  the  deceased  car- 
penter brought  this  action  to  recover  damages,  and  upon  the  trial  the  court 
granted  a  nonsuit.  The  question  is  whether  the  evidence  made  a  prima  facie 
case  of  negligence  against  the  corporation, — negligence  in  the  performance 
of  its  legal  duties  to  the  deceased  carpenter.  It  is  certain  that  to  take  the 
mason's  opinion  of  the  safety  of  the  arch  was  the  best  means  that  the  corpo- 
ration had  of  deciding  upon  its  safety.  The  mason  was  reputed  to  be  of  the 
first  class,  and  he  was  paid  by  the  corporation  first-class  wages.  In  the  evi- 
dence there  is  no  indication  of  negligence  on  the  part  of  the  corporation  in 
selecting  him.  He  was  a  proper  man  to  intrust  with  the  execution  of  the 
work,  and  with  the  decision  of  its  safety.    The  evidence  shows  that  he  made 

1  As  to  who  are  fellow-servants  within  the  rule  exempting  a  master  from  liability  for 
injuries  occasioned  by  their  negligence,  see  Wolcott  v.  Studebaker,  84  Fed.  Rep.  8,  and 
exhaustive  note;  Machine  Works  v.  Hand,  (N.  J.)  14  Atl.  Rep.  766,  and  casea  cited  in 
note;  Van  Avery  v.  Railway  Co.,  35  Fed.  Rep.  40. 

As  to  the  duty  of  a  master  to  exercise  reasonable  care  in  the  selection  of  co-employes, 
and  his  liability  for  injuries  caused  by  his  failure  to  exercise  such  care,  see  Railroad 
Co.  V.  Guy  ton,  (Ind.)  17  N.  B.  Rep.  101,  and  note;  Railroad  Co.  v.  McMannon.  (Ky.)  8 
S.  W.  Rep.  18,  and  note;  Pilkenton  v.  Railway  Co.,  (Tex.)  7  S.  W.  Rep.  805.  Bee,  also, 
on  the  general  subject  of  negligence  of  fellow-servants.  Railway  Co.  v.  Faber,  (Tex.)  8 
8.  W.  Rep.  64,  and  note;  Shea  v.  Railroad  Co.,  (Pa.)  13  Atl.  Rep.  193,  and  note. 
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a  mistake  in  bis  opinion  touching  its  safety.  The  arch  proved  to  be  unsafe, 
but  the  indications  are  that  it  was  simply  a  mistake  in  judgment  on  the  part 
of  a  competent  expert  in  the  formation  of  his  opinion.  We  do  not  see  that  this 
corporation  omitted  any  duty  to  the  carpenter  which  the  law  bound  it  to  per- 
form. It  was  better  to  take  the  mason^s  opinion  than  that  of  any  other  agent, 
officer,  or  employe  of  the  corporation.  His  opinion  proved  to  be  erroneous; 
but  the  corporation  was  no  absolute  insurer  to  its  carpenter  against  accidents 
resulting  from  defective  work  performed  by  its  mason.  All  the  corporation 
could  do  was  to  exercise  reasonable  and  ordinary  care  in  the  selection  <^  a 
competent  mason.  And  the  persons  interested,  including  the  master  carpen- 
ter and  the  deceased  himself,  thought  that  it  was  safe  to  go  under  this  arch 
at  the  time  the  casualty  occurred.  This  action  could  not  be  maintained  on 
the  evidence  adduced  by  the  plaintiff,  and  the  judgment  of  the  court  granting 
the  nonsuit  is  correct.  The  head-note  is  a  part  of  this  opinion.  Judgment 
affirmed. 


FiJBB  et  aL  v.  Eddlbman. 
{Sv^effie  Covfft  of  Qeorgia,    May  14, 1888.) 

1.  Appbai/— Rbvixw— In  Genbral. 

Where  the  pleadings  are  loose  and  defective,  but  no  point  is  made  on  them  below, 
this  court  wUl  look  at  the  substantial  merits  of  the  case  made  by  the  evidence,  and 
direct  a  new  trial  or  not,  as  substantial  justice  seems  to  require. 

2.  Same— Haumlbss  Ebbob— Tkial— Instbuction— Msasukb  of  Damages. 

Though  an  improper  measure  of  damages  be  given  in  charge  to  the  jury,  if  the 
verdict  be  for  less  than  the  damages,  measured  properly,  would  amount  to,  the  find- 
ing need  not  be  disturbed. 
8.  Same. 

Under  no  possible  view  of  the  facts  and  circumstances,  all  of  them  considered, 
could  the  recovery  be  reduced  consistently  with  right  and  justice  were  a  new  trial 
ordered. 
{Syll(ib%L8  by  ths  Court.) 

Error  from  superior  court,  Paulding  county;  Maddox,  Judge. 
Blance  <fe  Noyes  and  HoherU  <&  McGregor,  for  plaintiffs  in  error.     C,  2). 
Phillips  and  A,  X.  Bartlett,  for  defendant  in  error. 

BuBGKLEYt  G.  J.  It  is  difficult  to  determine  from  the  declaration  exactly 
what  sort  of  action  this  is.  It  resembles  an  action  for  suing  out  maliciously 
and  without  probable  cause  two  writs, — first,  a  distress  warrant  for  rent;  and 
then  a  process  to  remove  the  occupant  of  the  premises  as  a  tenant  holding 
over.  The  declaration  wants  some  of  the  proper  averments  to  make  tliis 
species  of  action,  hut  it  was  amendable;  and,  after  verdict,  there  having  no 
question  arisen  in  the  court  below  as  to  the  sufficiency  of  the  pleadings,  we 
are  not  disposed  to  scrutinize  the  declaration  further  than  is  necessary  to  clas- 
sify it  the  best  we  can;  and  we  base  our  opinion  of  the  case  upon  the  evidence, 
without  much  regard  to  the  pleadings.  In  so  doing  we  but  follow  the  exam- 
ple of  both  court  and  counsel  who  participated  in  the  trial.  The  evidence 
warrants  a  verdict  based  on  the  character  of  action  which  I  have  indicated ; 
and,  treating  it  as  that  sort  of  action,  the  amount  of  the  verdict  is  small,  con- 
sidering the  circumstances  (all  of  them)  which  appear  in  evidence.  We 
need  not  scrutinize  the  charge  of  the  court  complained  of.  Perhaps  it  was 
not  a  correct  charge,  adapted  to  the  facts  of  the  case;  but,  if  not,  it  led  to  no 
unjust  result  as  against  the  plaintiffs  in  error,  the  defendants  below.  The 
charge  was,  in  substance,  that  the  measure  of  damages  for  the  loss  of  the  un- 
expired term  would  be  the  net  profits  that  the  tenant  might  have  made  dur- 
ing so  much  of  the  term  as  he  was  deprived  of  by  the  abuse  of  process.  We 
do  not  indorse  this  as  a  correct  measure;  but,  if  the  damages  were  measured 
properly,  they  would  be  more,  rather  than  less,  than  the  jury  found;  and  so 
we  uphold  the  judgment  of  the  court  denying  a  new  trial,  putting,  as  I  have 
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stated,  our  decision  of  the  matter  upon  the  evidence.  If  the  case  were  sent 
back,  the  recovery  could  not  rightfully  be  reduced  in  any  view  that  we  can 
possibly  take  of  the  evidence  before  us.    Judgment  affirmed. 


Holmes  et  ux.  v,  Jones  et  uao. 
CSupreme  Cotvrt  of  Cheorgia.    May  14, 1888.) 

1.  ElASBMBNT— PbIVATB  WaT— OBSTRUCTION— JuSTICB  OF  THB  PbACB— JUBISBIGTIOX. 

The  obstruction  of  a  private  way  is  a  private  nuisance,  for  the  abatement  of  which 
the  magistracy  of  the  aistrict  has  jurisdiction,  though  the  ordinary  may  also  have 
concurrent  jurisdiction. 

2.  Samb— Wat  of  Nbcbssitt— Abahdonhbht— Qubstioit  of  Pact. 

Whether  a  wa^  in  use  at  the  time  lands  were  divided  among  the  heirs  »t  law  of 
a  deceased  proprietor  of  an  extensive  tract  was  in  fact  a  way  of  necessity,  and  so 
regrarded  by  the  parties  at  interest,  and  whether  its  continuous  use  was  contem- 
plated, and  whether  it  was  subsequently  abandoned  in  consequence  of  the  opening 
and  the  use  for  a  time  of  a  new  way,  are  all  questions  of  fact,  and  in  the  present 
case  they  were  well  decided  by  the  appropriate  tribimaL 
(Syllahus  by  the  Court.) 

Error  from  superior  court,  Dade  county;  Fain,  Judge. 
Suit  to  abate  the  obstruction  of  a  private  way  as  a  nuisance. 
W,  W,  <fe  /.  P.  Jacotvapt  by  R.  J.  McCamy,  for  plaintiffs  in  error. 
kin  A  Brock,  for  defendants  in  error. 


Lump- 


Bleckley,  G.  J.  Certain  real  estate,  embracing  one  or  more  plantations, 
belonged  to  an  intestate;  and  during  the  life-time  of  the  intestate  a  certain 
road  had  been  kept  open  for  a  great  many  years  as  a  way  to  reach  the  public 
road  from  the  home  settlement  on  the  premises.  The  property  was  divided 
among  the  heirs  at  law,  and  at  the  time  of  the  division  this  road  was  open 
and  used.  It  continued  open  for  some  time  afterwards,  and  then  another 
road  was  opened,  for  temporary  use,  the  evidence  indicates;  and  after  it  had 
been  used  some  two  years  the  old  way  was  closed  by  the  outer  proprietors, 
the  ones  next  to  the  public  road.  The  inner  man,  the  one  that  occupied  the 
old  stead,  was  excluded  from  its  use  by  an  obstruction;  and  he  sued  out  a 
process  before  the  magistracy  of  his  district  to  abate  this  obstruction  as  a 
nuisance.  Evidence  was  taken,  and  the  jury  found  that  it  was  a  nuisance, 
and  should  be  abated.  That  was  carried  to  the  superior  court  by  certiorari, 
and  the  certiorari^  upon  a  hearing,  was  overruled  or  dismissed,  the  judgment 
below  being  thereby  affirmed. 

1.  The  question  is  made  in  the  argument  that  there  was  no  jurisdiction  in 
this  magistracy  to  proceed  as  to  such  a  road  as  this.  We  think  otherwise. 
The  jurisdiction  may  have  been  concurrent  in  the  ordinary,  possibly,  but  it 
is  the  case  of  a  private  nuisance,  and  falls  within  the  statute,  as  has  been  ruled 
heretofore  by  this  court,  for  abatement  in  this  method. 

2.  Then  it  is  said  there  was  no  legal  right  of  way  in  favor  of  this  inner 
proprietor.  Tliat  would  depend,  of  course,  upon  the  facts.  If  at  the  time  of 
the  division  of  this  property  it  was  in  the  contemplation  of  all  these  parties 
that  this  road  should  remain  where  it  was,  it  was  treated  as  a  way  of  neces- 
sity, and  ought  to  have  been  permanent,  and  the  proprietors  next  to  the  pub- 
lic road  would  have  no  right  to  close  it.  That  was  one  of  the  questions  for 
the  jury.  The  jury  found  that  it  w<is  a  way  and  continued  to  be  a  way;  and 
they  passed  also  on  the  question  of  its  abandonment  and  the  temporary  sub- 
stitution of  the  new  road  for  it.  All  these  were  matters  of  fact  for  the  jury, 
which  they  seem  to  have  decided,  and  well  decided,  in  favor  of  the  complain- 
ant below,  the  party  that  instituted  proceedings  to  remove  the  obstruction. 
We  think  the  court  did  right  in  leaving  their  verdict  to  stand.  Judgment 
alhrmed. 
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Andbew  t.  Stewart  et  ai. 

(Suryrevne  Court  of  Georgia.    May  16, 1888.) 

1.  liAHDIiOBB  JJXD  TbN ANT— DISTRESS  FOR  REXT. 

Proof  that  a  crop  seized  under  a  distress  warrant  was  on  the  rented  premises 
when  the  levy  was  made,  is  equivalent  to  proof  that  it  was  then  in  the  tenant's  pos- 
session. 

2.  Same— AssiomcBirT  ov  Rbitt  Notb. 

Under  the  act  of  September  27, 1888,  a  special  lien  for  rent  arises  in  favor  of  the 
transferee  of  a  rent  note  when  the  crop  matures,  if  the  transfer  was  made  in  writ- 
ing before  such  maturity.  It  makes  no  difference  that  the  transfer  was  as  collateral 
security,  (the  note  being  negotiable,)  as  a  transfer  for  that  purpose  passes  the  legal 
Utle. 
8.  Saxb — Crop  ok  Part  of  Premises  Sublet. 

A  crop  produced  on  any  part  of  the  rented  premises  is  liable  for  the  whole  rent  of 
the  entire  premises,  and  wnether  produced  by  the  tenant  or  his  subtenant,  unless 
the  landlord  assented  to  the  subletting,  cr  ratified  it,  while  owner  of  the  rent  con- 
tract, or  the  transferee  of  the  contract,  did  so  after  acquiring  his  title. 
^  Same— Note  Ck>N8TRUBD. 

The  note  in  this  case,  properly  construed,  was  a  contract  for  the  payment  of  rent 
only,  though,  as  printed,  it  was  adapted  for  use  to  cover  advances  on  account  also. 
5.  Same— Evidence. 

Other  small  points  on  admitting  parol  evidence  to  explain  the  assi^ment,  and  on 
middling  cotton  as  compared  wil^  rent  cotton,  and  as  to  deficient  evidence  to  show 
value,  etc.,  are  overruled  as  not  warranting  a  new  triaL 
(Syllalms  hy  the  Court.) 

Error  from  superior  court,  Newton  county;  Boynton,  Judge. 
James  B.  AlherU  tov  plaintiff  in  error.     Capers  Dickson^  for  defendant  in 
error. 

BL£CKLErr»  C.  J.  1.  This  was  a  distress  warrant  levied  upon  a  crop.  The 
levy  was  made  while  the  coop  was  upon  the  premises  which  produced  it. 
Claim  was  interposed,  and  the  claimant  moved  to  dismiss  the  levy  because  it 
was  not  shown  that  the  crop  was  in  the  possession  of  the  defendant  in  the  dis- 
tress warrant.  The  motion  was  overruled^  and  we  think  correctly.  It  was 
plainly  inferable  from  the  evidence  that  the  crop  was  on  the  premises  at  the 
time  it  was  levied  upon;  and  besides,  if  it  was  doubtful  under  the  plaintiff's 
evidence,  it  was  made  very  certain,  by  the  defendant's  evidence  subsequently 
introduced,  that  it  was  upon  the  rented  premises. 

2.  The  point  was  made  that  the  transfer  of  the  rent  note  was  before  the 
crop  was  planted,  and  therefore  that  the  lien  was  not  passed  from  the  land- 
lord to  the  plaintiff  in  the  distress  warrant.  That  point  was  raised  in  Lathrop 
V.  Clewis,  63  6a.  282;  but  it  was  afterwards  met  and  fully  disposed  of,  we 
think,  by  the  act  of  September  27, 1888,  (Acts  1882-83,  p.  109,)  which  declares, 
in  substance,  that  if  a  written  rent  contract  be  transferred  in  writing  before 
the  maturity  of  the  crop,  on  the  maturity  of  the  crop  a  special  lien  shall  arise 
in  favor  of  the  transferee.  Here  there  was  a  written  transfer  before  the  ma- 
turity of  the  crop,  even  before  the  planting  of  it.  It  matters  not  that  it  was 
for  collateral  security,  because  there  is  as  much  law  to  transfer  a  negotiable 
instrument  for  collateral  security  as  for  any  other  purpose;  and,  at  the  time 
the  crop  matured,  the  plaintiff  in  this  distress  warrant  owned  the  rent  note; 
and  so  we  think  that  there  is  nothing  in  the  point  that  there  could  be,  as  to 
this  plaintiff,  no  lien.  The  plaintiff  owned  the  debt  at  the  time  the  rent  note 
matured,  and  the  parties  fixed  that  time  for  its  payment;  and  the  maturity  of 
the  crop  may  be  considered  aa  complete  at  the  maturity  of  the  note*  the  time 
being  the  1st  of  October. 

S.  It  appears  that  the  rent  note  was  given  for  the  rent  of  69  acres  of  land; 
and  this  crop  levied  upon  was  produced  on  only  a  part  of  the  rented  land.  The 
tenant  himself  did  not  produce  it,  but  he  perhaps  sublet  a  part  of  the  prem- 
ises; and  this  crop  was  grown  upon  the  sublet  portion,  and  was  produced  by 
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the  labor  of  the  subtenant;  and  it  is  insisted  that  the  produce  of  that  part 
of  the  land  is  liable  only,  for  the  rent  of  that  part,  and  not  liable  to  pay  the 
whole  rent  of  the  entire  premises.  We  think  this  point  is  not  well  taken. 
There  was  no  consent  on  the  part  of  the  landlord  or  of  the  transferee  of  the 
rent  note  to  sublet  the  premises,  and  the  crc^  being  produced  on  part  of  the 
premises  is  to  be  considered  the  crop,  of  the  tenant,  and  not  of  the  subtenant, 
and  as  liable  for  the  payment  of  the  tenant's  debt  for  rent,  and  for  the  whole 
rent.  If  the  landlord  had  consented  to  any  subletting,  he  would  \)e  bound  by 
it.  Even  if  he  had  adopted  it  after  it  was  done  without  his  assent,  and  thus 
ratified  it,  this  might  have  bound  him,  were  he  still  the  owner  of  the  rent 
note.  But  there  is  no  evidence  of  adoption  or  ratification  in  this  case.  And 
we  think  the  tenant  cannot  defeat  the  landlord's  claim  for  rent  on  any  part 
of  the  crop. — the  whole  rent,  by  subletting  to  tenants  without  the  sanction  of 
the  landlord. 

4,  5.  There  were  some  small  points  made  on  admitting  parol  evidence  to 
explain  the  written  assignment  of  the  rent  contract,  and  as  to  the  difference 
betwesen  middling  cotton  and  rent  cotton,  and  as  to  there  being  no  evidence 
of  the  value  of  cotton,  and  as  to  the  note  being  not  alone  for  rent,  but  also  for 
an  account;  all  of  which  we  overrule.  We  think  the  note  is  for  rent  only, 
and  embraces  no  account,  but  is  a  note  adapted  in  its  form  to  embrace  an  ac- 
count. It  is  one  of  those  foolish  printed  blanks  prepared  for  some  other  pur- 
pose and  used  for  this  purpose;  but  the  note  expresses  that  it  is  for  rent,  and 
that  implies  for  nothing  else,  or  for  rent  only.  We  think  the  court  did  right 
in  refusing  to  grant  a  new  trial.    Judgment  affirmed. 


Morgan  v.  Swan  et  al. 
(Supreme  Court  of  (Georgia.    May  31, 1888.) 

1.  Appeal— Rbview— Husband  and  Wipb—Wipe's  Estate. 

The  verdict  being  against  the  wife*s  titio  in  a  contest  with  her  husband^s  credit- 
ors, t&e  record  discloses  no  reason  for  not  accepting  it  as  true.  Juries,  as  a  general 
rule,  need  no  encouragement  to  yindioate  the  wife's  rights  in  such  controversies, 
where  her  title  is  bona  Jlde* 

2.  Triai/— Failure  to  iNSTimor  Jubt. 

The  omission  to  charge  the  jury,  without  special  request,  on  such  plain  matters  as 
that  mere  possession  by  the  husband  of  the  wife's  property  will  not  subiect  it  to  his 
debts,  and  that  conflicting  testimony  ought  to  be  reconciled,  if  practicable,  will  not 
work  a  new  triaL 
(Syllabus  by  the  CowrU) 

Error  from  superior  court,  Newton  county;  Boynton,  Judge. 
Toombs,  Spearman  &  E.  Ifom^ick,  for  plaintiff  in  error.     Capers  Dickson, 
for  defendant  in  error. 

Bleckley,  G.  J.  This  case  embraced  only  a  question  of  fact  as  to  the  own- 
ership of  a  mule.  The  claimant  was  the  wife  of  the  debtor,  and  she  set  up 
a  title  to  the  mule  by  purchase  from  her  husband  before  the  judgment  lien  in 
behalf  of  the  creditors  was  established. 

1.  Juries,  as  a  general  rule,  need  no  encouragement  to  find  in  favor  of  the 
wife's  title  as  against  the  husband's  creditors,  where  her  title  is  bona  fide: 
and  we  see  no  cause  in  this  case  for  not  accepting  the  verdict  as  true. 

2.  Complaint  is  made  that  the  court  failed  to  charge  the  jury  that  mere  pos- 
session in  the  husband,  the  debtor,  would  not  subject  the  property,  the  same 
being  consistent  with  the  wife's  title.  Also  that  the  court  oraitt^^i  to  charge 
as  to  the  duty  of  the  jury  to  reconcile  conliicting  evidence.  But  there  was  no 
request  made  to  instruct  u[X)n  these  subjects;  and  we  think  a  new  trial  should 
not  be  granted  for  the  omission.  The  jury  would  know  that  If  the  property 
belonged  to  the  wife,  the  possession  of  the  husband  ought  not  to  subject  it. 
There  would  be  no  danger  of  a  jury  making  that  mistake,  and  subjecting  prop- 
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ertj  merely  because  the  husband  had  it  in  possession,  if  it  really  belonged  to 
the  wife.  The  duty  of  reeonciling  conflicting  evidence  is  so  obvious  that  there 
was  certainly  no  error  calling  for  a  new  trial  in  the  omission  to  charge  upon 
it  without  special  request.    Judgment  affirmed. 


Cook  d.  Pineebton. 
(Supreme  Court  of  Georgia.    May  S6, 1888.) 

1.  BzcHAveK— Whbn  Trn<B  Pasbbs— BasuifFTioN  ov  Posssssioir. 

A  hone  swap  is  complete  when  the  tenoB  of  exchange  have  been  flnallj  settled, 
and  each  party  has  relmquUhed  posaession  of  one  of  the  animals  and  acquired  pos- 
seeaion  ox  the  other.  For  one  ox  the  parties  afterwards,  without  consent  of  the 
other,  to  resume  possession  of  his  former  property,  is  simply  a  tort,  and  does  not 
x^invest  him  with  title. 

2.  BAMS— Rbsumftion  or  Posskssion— Sajlb. 

A  sale  and  delivery  to  a  third  person  after  said  wrongful  resumption  of  posses- 
sion will  confer  no  title  on  the  purchaser. 

8.   SaKB— TbOVBB— BV1I>HN0B— DaOIiAIUTIONS--RE8  GhBSTJi. 

In  an  action  hy  the  owner  against  the  purchaser,  conversations  and  declarations 
which  were  a  part  of  the  ret  gestoB  of  the  swap  and  its  incidents,  or  of  the  suhse- 
quent  tort,  are  admissihle  in  evidence  to  show  how  the  plaintiff  acquired  title  and 
possession,  and  how  he  lost  possession  without  parting  with  Utle.^ 
iSyUabus  by  the  CimrU) 

Error  from  city  court  of  Macon;  Harris*  Judge. 

Dessau  <&  Bartlett,  for  plaintiff  in  error.  8.  A.  Reid  and  ETardeman  dk 
Davis,  for  defendant  in  error. 

Blecklet,  G.  J.  The  action,  being  one  of  trover  for  a  horse,  the  question 
was  which  party  had  acquired  Pope's  title,  or,  rather,  whether  Finkerton, 
who  was  the  plaintiff  below,  had  obtained  or  failed  in  obtaining  it.  The  facts 
were  that  Davis,  a  stable-keeper,  was  Pinkerton's  agent,  and  as  such  had  con- 
trol of  a  mule  which  was  hired  to  Solomon.  Pope  owning  a  sorrel  horse,  it 
was  agreed  between  him  and  Davis  that  the  horse  was  to  be  exchanged  for  the 
mule.  Davis  selected  a  negro  whose  name  was  Perry,  and  Pope  employed  the 
negro  to  go  after  the  mule.  The  negro  took  the  horse.  Pope  telling  him  that  it 
was  Pinkerton's  horse,  to  the  wagon  where  tlie  mule  was  at  work,  detached  the 
mule  from  the  wagon,  hitched  the  horse  in  his  place,  and  brought  the  mule 
to  Pope.  Pope  made  two  efforts  to  sell  the  mule,  but,  failing  to  do  so,  he  di- 
rected Perry  to  take  the  mule  back,  and  bring  him  the  horse,  and  so  Perry 
did.  Perry  carried  the  mule  back  to  the  wagon,  obtained  the  horse,  and  car- 
ried the  horse  to  Pope.  Who  was  in  charge  of  the  wagon  does  not  appear, 
but  it  may  be  inferred  that  it  was  Solomon,  the  person  who  had  the  mule 
hired.  Some  days  afterwards,  the  mule  was  carried  to  the  stable  of  Davis, 
and  was  there  kept  by  Davis  as  Pope's  mule  for  some  two  months.  What 
finally  became  of  it  does  not  appear,  but  it  does  appear  that  Pinkerton  never 
had  any  more  to  do  with  it.  The  evidence  indicates  that  after  this  transac- 
tion was  complete  in  all  its  parts  as  to  the  exchange  of  the  mule  for  the  horse, 
and  the  unauthorized  return  of  the  horse  to  Pope,  he  sold  the  horse  to  Cook. 
The  decided  indication  is  that,  as  between  the  title  of  Pinkerton  and  the  title 
of  Cook,  Pinkerton' s  was  the  senior;  and  we  think  there  is  evidence  enough 
to  show  that  Pinkerton  acquired  title;  that  the  exchange  of  these  animals  by 
the  parties  was  complete;  and  that,  if  this  action  had  been  brought  against 
Pope,  there  would  have  been  no  difficulty  in  a  recovery.  Then,  if  there  could 
have  been  a  recovery  against  Pope,  we  see  no  reason  why  there  should  not  be 

1  As  to  what  declarations  are  admissible  in  evidence  as  part  of  the  res  gestae,  see  State 
V.  Rider,  (Mo.)  8  B.  W.  Rep.  728,  and  exhaustive  note;  Rogers  v.  Thurston,  (Neb.)  88 
N.  W.  Rep.  884,  and  note;  Pilkenton  v.  Railway  O).,  (Tex.)  7  S.  W.  Rep.  805,  and  note; 
Hemmingway  v.  Railway  Co.,  (Wis.)  87  N.  W.  Rep.  804,  and  note. 
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against  Cook,  who  could  derive  no  befcter  title  from  Pope  than  Pope  had  at 
the  time  of  the  sale«  Evidence  was  admitted  of  what  Pope  said  to  the  plain* 
tiff,  and  what  he  said  to  Davis,  and  what  he  said  to  Perry.  Pope's  declara* 
tions  were  admissible  as  a  part  of  the  res  gestce,  all  of  them  being  made  while 
the  transaction  by  which  he  parted  with  title  to  the  horse  to  Pinkerton  was  in 
progress,  or  else  while  the  means  by  which  he  resumed  possession  of  the  horse 
were  in  progress.  So  that  the  declarations  can  all  be  referred  to  the  res  gesta, 
either  of  the  contract  of  exchange  between  Pope  and  Pinkerton,  or  of  the 
wrong  done  by  Pope  in  resuming  possession  of  the  horse.  There  was  no  er- 
ror committed  by  the  court  in  receiving  them  in  evidence.  The  result  is  that 
the  judgment  denying  a  new  trial  Is  affirmed.  The  head-notes  are  to  be  read 
as  a  part  of  this  opinion.    Judgment  affirmed. 


Central  B.  R.  v.  Hollinshead. 
(Supreme  Cov/rt  of  Qeorqia.    May  26, 1888.) 

1.  RAfLBOAD  Companies— AcoiDEirrs  at  Crossinob— Triai^— iNSTRncnoirs. 

Where  there  is  evldenoe  Buggestlve  of  such  a  theory,  the  court  may  instmct  the 
jury  that  if  the  whistle  was  blown  to  frighten  the  animal,  and  not  to  keep  it  from 
going  upon  the  track,  thiB  could  be  consiaered. 

2.  Samb. 

The  letter  of  a  defense  may  be  so  strong  as  to  weaken  its  spirit.  That  a  reluct- 
ant mule  was  forced  by  its  driver  to  run  20  or  80  yards,  while  a  locomotive  ran  but 
40  or  50,  and  thus  the  driver  beat  the  train  to  the  crossing,  and  voluntarily  urged 
the  mule  upon  it  ahead  of  the  engine,  is  less  probable  than  that  the  mule  was  fright- 
ened by  blowing  the  whistle,  and  ran  upon  the  crossing  contrary  to  the  driver's 
will,  and  in  spite  of  his  exertion  to  prevent  it. 
iSylldbvs  by  the  Court.) 

Error  from  superior  court,  Houston  county;  Gustin,  Judge. 
W.  8.  Wallace  dk  Son,  for  plaintiff  in  error.    A.  C.  Riley^  Duncan  dk  Miller^ 
and  Hardeman  A  Davis,  for  defendant  in  error. 

Bleckley,  C.  J.  Hollinshead  recovered  $75,  half  of  the  value  of  his  mule. 
The  railroad  moved  for  a  new  trial  on  the  general  grounds,  and  because  the 
court  erred  in  charging  that  if  the  engineer  blew  the  whistle  for  the  purpose 
of  frightening  the  mule,  and  not  to  keep  it  from  going  upon  the  track,  the 
jury  might  consider  that.  We  think  there  was  no  error  in  this  charge,  and 
that  the  verdict  was  warranted  by  the  evidence;  not  that  the  defense  made 
too  weak  a  defense,  but  rather  too  strong  a  one.  The  engineer  and  fireman 
both  testified  that  they  could  and  did  see  the  mule  600  yards;  that  the  wagon 
was  standing  still  20  or  30  yards  away  from  the  crossing;  that  it  remained 
still  until  the  engine  approached  to  within  40  or  50  yards  of  the  crossing,  and 
then  the  driver  started  to  beat  the  train,  the  mule  being  20  or  30  yards  off, 
and  the  train  being  40  or  50  yards  off.  They  testified  that  the  driver  urged 
the  mule;  that  the  mule  was  reluctant,  drew  back,  and  there  was  a  sort  of 
struggle  between  them,  the  driver  urging  it  forward  and  the  mule  apparently 
pulling  back,  until  it  got  upon  the  crossing  just  in  time  to  have  its  fore  parts 
stricken  by  the  engine,  the  engine  making  only  from  40  to  50  yards  through 
space  while  the  unwilling  mule  made  20  or  30.  This,  in  its  letter,  is  rather 
too  strong  a  case  for  the  defense;  and  its  very  strength,  we  doubt  not,  proved 
a  weakness  of  spirit.  The  jury  were  warranted  in  believing  the  plaintiff, 
who  testified  that  he  was  doing  his  best  to  keep  off  the  tracS:,  and  that  the 
blowing  of  the  whistle  frightened  the  mule,  and  induced  it  to  run  upon  the 
track  in  spite  of  his  exertions.  The  refusal  of  a  new  trial  was  correct.  Judg- 
ment affirmed. 
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BiLET  V,  HlOKS. 

{Suvreme  Court  of  Qefyrgia.    May  26, 1888.) 

1.  ABSmUTION  AND  AWARD — SUBMISSION— DbSIONATION  OF  ReFEKBB— HiSNOMEB. 

A  misnomer  in  a  submission  consisting  only  in  using  a  wrong  middle  initial  let- 
ter in  writing  the  name  of  one  of  the  referees,  as  a  **B. "  for  a**  v., "  will  not  vitiate 
the  award;  especially  where  it  appears  by  parol  evidence  that  the  referee  selected 
was  the  person  who  acted  as  such  and  signed  the  award. 
%.  Bamb— Dbscbiftion  of  Subjbct-Mattbr. 

A  submission  which  describes  the  subject-matter  of  controversy  as  the** purchase 
and  settlement  of  a  horse. "  is  not  too  vague  or  uncertain;  its  ambiguity  being  ex- 
plained by  parol.    Code,  St  2757,  8801. 
8.  Sa»— Thb  Award— Vamdity. 

The  award  construed  in  the  light  of  the  parol  evidence  offered  follows  the  sub- 
mission. 
4.  Samb— Effect  of  Award— Province  of  Jurt. 

When  an  award  is  pleaded  in  bar  of  an  action  on  the  original  demand,  it  is  no 
ground  for  ruling  it  out  as  evidence  that  the  referees  denied  one  of  the  parties  a 
proper  hearing;  the  inquiry  whether  this  was  so  or  not  being  one  for  determina- 
tion by  the  jury. 
6.  Sale— Warranty— Rblbasb  of  Warrantor. 

An  offer  by  the  warrantor  to  return  the  purchase  money  of  proDorty  whioh  he 
has  sold  with  warranty  of  soundness,  and  a  refusal  to  accept  the  oner,  will  not  re- 
lease the  warrantor  or  discharge  the  contract  of  warranty. 
6u  Partnership— Dissolution— Division  of  Assets— Action— Right  to  Maintain. 
Whether  an  account  in  favor  of  a  partnership  after  becoming  the  property  of  one 
the  partners  by  division  of  assets  can  be  collected  by  him  at  law,  without  produc- 
ing a  written  assignment,  or  whether  the  copartner  should  be  made  a  co-plaintiff 
by  amendment,  is  no  further  decided  than  by  referring  to  Turk  v.  Cook^  68  Ga.  681. 
iSyUdbua  hy  the  Cowt.) 

Error  from  city  court  of  Macon;  Harris,  Judge. 

Hardeman  dk  Davis,  for  plaintiff  in  error.  R,  W.  Patteraan,  for  defendant 
in  error. 

BLECKiiEY,  C.  J.  There  was  error  in  excluding  the  submission  and  awaid» 
and  the  parol  evidence  showing  the  circumstances  of  the  arbitration. 

1.  The  point  that  the  award  was  signed  by  R.  Y.  Nottingham,  when  the 
submission  described  him  as  R.  B.  Nottingham,  'Ms  met  by  some  evidence  we 
And  in  the  record,  showing  that  the  person  selected  as  the  referee  was  Robert 
Nottingham,  the  druggist,  and  that  the  Nottingham  who  was  the  druggist 
was  the  referee  who  acted,  and  whose  signature  was  on  the  award.  This  was 
a  misnomer  in  the  submission,  and  a  very  slight  one  too, — only  a  "B."  for 
a  "V." 

2.  The  objection  that  the  submission  was  too  vague  and  uncertain  is  not 
well  founded;  because,  from  reading  the  submission,  we  will  understand  that 
it  related  to  a  controversy  which  had  arisen  between  the  parties  with  refer- 
ence to  a  horse.  This  submission  does  not  set  out  what  the  controversy  was, 
but  the  subject-matter  was  "the  purchase  and  settlement  of  a  horse."  This 
action  was  brought  for  the  price  of  a  horse.  If  the  submission  be  ambiguous, 
— and  it  is  somewhat  so, — it  is  explainable  by  parol  evidence,  under  sections 
2757  and  3801  of  the  Code.  There  is  at  least  enough  in  the  instrument  to 
build  upon  with  parol  evidence;  and  the  evidence  offered  and  ruled  out  would 
have  made  it  sufficiently  certain,  if  it  was  wanting  in  certainty  before. 

3.  The  objection  that  the  award  does  not  follow  the  submission  or  relate  to 
this  controversy,  but  relates  to  a  difference  between  prices  and  to  the  ques- 
tion of  guaranty,  is  not  good,  because  the  award  settles  that  one  of  the  par- 
ties to  the  arbitration  is  to  pay  to  the  other  $40;  "being  the  difference  asked 
between  the  mare  and  the  gray  horse.''  The  evidence  shows  clearly  what  is 
meant  by  this  reference  to  the  mare  and  the  gray  horse.  Biley  had  purchased 
a  mare  from  Butner  &  Hicks  at  the  price  of  $160.  He  had  paid  for  her.  The 
award  finds  that  Butner,  who  represented  this  partnership  in  that  transac- 
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tion,  guarantied  the  mare.  She  proved  unsound,  (it  might  have  been  in  con- 
troversy whether  she  was  unsound  at  the  time  of  the  purchase,  but  she  was 
certainly  so  afterwards,)  and  died.  Eiley  also,  at  a  later  date,  purchased  of 
the  same  parties  a  horse,  the  one  the  price  of  which  is  now  sued  for,  at  $175. 
In  this  latter  purchase  some  negotiations  took  place  with  reference  to  the  dif- 
ference to  be  paid  between  the  two  animals,  the  sellers  (seeming  to  conceal 
their  liability  upon  the  warranty)  asking  840,  and  the  buyer  being  wiUingto 
give  $15.  The  award  deals  with  that  subject,  and  decides  that  Riley  is  due 
Butner  So  Hicks  840;  "being  the  difterence  asked  between  the  mare  and  the 
gray  horse. " 

4.  The  objection  that  the  award  was  made  without  a  proper  hearing  from 
Mr.  Hicks,  was  matter  for  investigation  and  trial  in  connection  with  the  de- 
fense of  arbitration  set  up  in  the  case.  The  arbitration  and  its  results  can- 
not be  excluded  because  one  of  the  parties  contends  that  the  proceedings  on 
the  submission  were  not  fairly  conducted.  The  question  of  business  fairness 
is  certainly  not  one  for  the  court  to  determine,  so  as  to  exclude  the  whole 
business  from  the  consideration  of  the  jury.  It  is  a  part  of  the  matter  to  be 
tried,  and  its  privilege  is  only  to  go  to  the  jury  with  the  award,  not  to  pro- 
vent  the  award  from  going  before  that  tribunal. 

5.  The  court  also  erred  in  charging  the  jury  that  if  Hicks  offered  to  release 
and  return  the  purchase  money  of  the  mare,  and  Biley  refused,  this  released 
Butner  &  Hicks  from  their  warranty.  How  would  it  release  them  from  their 
warranty?  Does  the  offer  to  pay  damages  sustained  by  a  breach  of  the  war- 
ranty release  the  warrantor  from  his  liability  upon  the  warranty?  Does  an 
offer  to  rescind  the  contract  (supposing  we  treat  it  as  an  offer  of  rescission  and 
a  refusal  to  rescind)  release  the  warrantor  from  his  contract  of  warranty? 
The  answer  of  the  law  to  these  questions  is  the  same  as  that  made  by  com- 
mon sense. 

6.  The  question  of  whether  the  assignment  of  this  account  was  sufficiently 
proved  on  the  trial,  we  leave  open.  There  will  be  opportunity,  as  a  new  trial 
is  ordered,  to  amend  the  declaration,  making  both  of  the  partners  parties 
plaintiff,  if  it  should  be  found  to  be  necessary.  The  action  is  brought  by 
Hicks,  one  of  the  partners,  for  the  price  of  a  horse  sold  by  Butner  &  Hicks  to 
Biley.  The  bill  of  particulars  annexed  to  the  declaration  debits  Biley  to 
Hicks,  ** transferee  of  Butner  &  Hicks."  It  is  very  probable,  if  the  declara- 
tion is  left  to  stand  as  it  is,  that  under  the  case  of  Turk  v.  Cook,  63  Ga.  681, 
it  would  be  necessary  for  Hicks  to  prove  a  written  assignment  of  the  account, 
in  order  to  recover.  But  we  see  no  obstacle  to  amending  the  declaration  by 
supplying  Butner  as  one  of  the  parties  plaintiff  suing  for  the  use  of  Hicks. 
The  judgment  refusing  a  new  trial  is  reversed. 


McCooK  9.  Habf. 
(Su/preme  Court  of  Georgia^    June  1, 1888.) 

1.  TBIJlL— IlT8TRUCnON&— FBAMIHa  QUBBTIONB  »OR  JUBT. 

In  shaping  qnesUons  for  the  jury,  there  was  no  error.  The  range  was  wide 
enough.  Other  questions,  if  thought  necessary,  should  have  heen  suggested  by 
oounseL 

2.  Trusts— Trubtbbb—Miziito  Fuin>8— Regbift  or  Confbdbratb  Monbt. 

A  trustee  who  mixed  trust  funds  with  his  own,  and  used  the  whole  as  his  own,  is 
not  relieved  by  showing  that  the  outcome  was  so  much  Confederate  money,  which 
he  still  has  on  hand. 
a  APPBAii— Rbvdew— Habmlbsb  Brror. 

An  error  by  the  jury  in  favor  of  the  trustee  is  not  cause  for  a  new  trial  at  his  in- 
stance. 
4.  EsTATBs— REicAnn>BB-MB]fr — ^Intbrbst  on  Fund. 

Interest  for  the  remainder  does  not  run  until  the  death  of  the  tenant  for  life,  the 
estate  being  in  money. 
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5.  Samb— Lifb-Tbnanv— Taxw. 

Taxes  are  chargeable  to  the  tenant  for  life  if  they  aooraed  while  she  lived  and 
was  entitled  to  the  income. 

(SyUatms  by  the  Cov/rU) 

Error  from  superior  court,  Chattahoochee  county. 

/•  JB.  Chapman  and  C.  J.  Thornton^  for  plaintift  in  error.  HatcTier  <&  Pear 
body 9  for  defendant  in  error. 

Bleckley,  G.  J.  1.  We  discover  no  error  committed  by  the  court  in  shap- 
ing questions  and  submitting  them  to  the  jury.  There  was  no  infringement 
upon  any  doctrine  of  sound  practice  enunciated  in  Coleman  v.  Slade^  75  Ga. 
61;  Rvffin  v.  Paris.  Id.  653;  Mayin'  v.  Harris,  Id.  761,  or  Creech  v.  Richards, 
76  Ga.  86.  It  seems  to  us,  also,  that  the  range  of  the  questions  was  wide 
enough  to  comprehend  all  the  essential  elements  of  the  case.  If,  however, 
counsel  for  the  defendant  below  had  thought  otherwise,  it  was  his  province 
to  suggest  to  the  court  in  due  time  such  appropriate  questions  as  he  conceived 
were  by  the  court  omitted.  It  is  not  a  commendable  practice  to  come  forward 
on  a  motion  for  a  new  trial  with  a  list  of  questions  which  ought  to  have  been 
suggested  when  the  tiial  was  in  progress,  or  at  the  conclusion  of  the  judge's 
charge  to  tlie  jury. 

2.  The  .controlling  question  in  the  oase  is  as  to  the  liability  of  the  trustee 
for  the  value  of  the  Confederate  money  received  by  him,  though  the  money 
may  have  been  lost  by  the  results  of  the  war.  For  the  doctrine  that  a  trustee 
could  receive  and  use  Confederate  money  as  prudent  persons  dealt  with  their 
own,  we  are  referred  to  Campbell  v.  Miller,  38  Ga.  304;  Miller  v.  Gould,  Id. 
465:  Westhrook  v.  Batis,  48  Ga.  473;  Saxon  v.  Sheppard,  54  Ga.286;  Nelms 
V.  Summers,  Id.  605;  and  we  have  examined  also  Venable  v.  Cody,  68  Ga.  171. 
The  doctrine  of  these  cases  we  recognize  as  sound  and  correct,  but  they  are 
not  authority  for  relieving  a  trustee  who  has  mixed  trust  money  with  his  own, 
and  used  the  same  as  h&  own.  The  case  of  Mc  Whorter  v.  Tarpley,  54  Ga. 
291,  furnishes  the  correct  rule  on  this  subject.  The  court  below  compre- 
bended  the  spirit  of  that  case,  and  administered  it  properly  to  the  circum- 
stances of  the  present  case.  The  trustee  by  making  the  Confederate  money 
received  by  him  his  own,  and  not  keeping  it  or  loaning  it  in  away  to  identify 
that  money  or  its  proceeds,  cannot  discharge  himself  by  producing  a  sufficient 
amount  of  Confederate  money  which  he  may  have  happened  to  have  had  on 
hand  at  the  conclusion  of  the  war,  and  may  have  been  pleased  then  to  consider 
as  representing  the  trust  fund.  For  aught  that  appears,  the  identical  Confed- 
erate money  belonging  to  the  trust  may  have  been  expended  by  the  trustee 
for  paying  the  expenses  of  himself  and  family,  or  for  any  other  object,  and 
not  one  cent  of  the  same  may  have  gone  to  produce  the  Confederate  money 
which  he  happened  to  have  when  the  war  closed. 

8.  If  the  jury  committed  any  error,  it  was  in  stating  the  amount  received 
April  5, 1862,  as  884.77,  instead  of  S284.77,  and  in  finding  that  $300  was  re- 
ceived July  20, 1864;  but  the  result  was  in  favor  of  the  trustee,  and  not  against 
him;  for  the  value  of  the  $300  was  only  $15,  whereas  the  value  of  the  $200 
omitted  would  be  $150.  This  result  is  not  compl^ned  of  by  the  other  party, 
and  certainly  the  trustee  has  no  cause  to  complain  of  it. 

4.  The  decree  is  excepted  to,  and  we  think  it  is  erroneous  in  allowing  inter- 
rest  previous  to  the  death  of  the  tenant  for  life,  which  it  seems  took  place 
May  10,  1882.  The  interest  accruing  upon  the  fund  up  to  that  time  was  her 
property,  not  that  of  the  remainder-men.  We  direct  that  the  decree  be  modi- 
fied so  as  to  eliminate  all  interest  accruing  prior  to  May  10,  1882. 

5.  We  direct  also  that  no  allowance  be  made  to  the  trustee  for  the  payment 
of  taxes,  inasmuch  as  the  taxes  were  chargeable  to  the  tenant  for  life.  Austell 
T*  Bwann,  74  Ga.  278.  Had  any  taxes  been  paid  on  the  corpus  by  the  trustee 
since  the  death  of  the  tenant  for  life,  such  payment  would  have  been  proper 
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matter  of  allowance;  bat  we  do  not  understand  that  any  such  have  been  paid» 
his  position  being  that  the  trust  fund  was  wholly  lost.  To  pay  taxes  as  trus- 
tee would  be  inconsistent  with  this  position.  Judgment  affirmed,  with  di- 
rections to  modify  the  decree. 

Central  B.  B.  «.  Sims. 
(Supreme  Cowrt  of  Georgia.    May  2S,  1888.) 

1.  TsiAIr-lN8TRT70TION8— RbFBHRING  AuTHOBITIBS  TO  JUBT.  . 

Railrodd  Co.  v.  WaU,  75  Gik  282,  has  no  application  to  the  present  case,  and  its 
applicability  should  not  nave  been  referred  to  the  jury.  The  authorities  in  point  is 
a  question  for  the  court. 

2.  Mastbr  and  Sbbvant— Risks  or  Emploticbkt. 

When  a  ffravel  or  a  repair  train  is  managed  as  usual,  and  the  jeric  complained  of 
is  only  sucn  as  would  be  expected  to  occur  on  a  train  of  that  character  in  doing  its 
woric,  the  employes  engaged  on  it  or  attached  to  it  take  the  risk  as  incident  to  tiie 
service,  and  if  injured  by  the  jerk,  cannot  recover  of  the  company.^ 
(Sylldlyus  by  the  Cowt) 

Error  from  city  court  of  Macon ;  Harris,  Judge. 

Action  by  Sims  against  the  Central  Bailroad  Ck>mpany  for  personal  injuries* 
Judgment  for  plaintiff,  and  defendant  appeals. 
Ltfon  &  Estest  for  plaintiff  in  error.    M,  G.  Bayne^  for  defendant  in  error. 

Bleckley,  C.  J.  1.  It  was  certainly  error  to  give  in  charge  to  the  jury 
the  rule  taken  from  Railroad  Co.  v.  WalU  75  Ga.  282,  to  the  effect  that  when 
a  cow  is  killed  both  the  fireman  and  engineer  must  testify,  In  order  to  ex- 
culpate the  railroad  company.  That  principle  had  no  application  to  the  pres- 
ent case,  and  the  judge  seems  to  have  found  difficulty  in  discerning  the  appli- 
cation for  himself,  and  referred  the  question  to  the  jury;  in  all  of  which  we 
think  he  was  incorrect. 

2.  The  ground  of  the  motion  for  a  new  trial,  that  the  verdict  was  contrary 
to  evidence,  and  without  evidence  to  support  it,  we  think  was  well  taken. 
The  plaintiff  below  was  an  employe  in  the  service  of  the  company,  upon  a 
gravel  train,  and  was  at  the  place  where  he  had  engaged  to  work;  and  the 
train  being  in  motion,  there  was  a  jerk,  and  in  attempting  to  step  from  one 
car  to  another,  or  when  about  to  make  the  attempt,  he  was  thrown  from  the 
car.  We  think  that  such  jerks  upon  a  train  of  that  character  must  be  ex- 
pected to  occur,  and  that  the  risk  of  employment  embraces  them.  It  would 
certainly  be  impracticable  to  keep  up  the  repairs  of  a  railroad  upon  any  very 
strict  rule  with  regard  to  jerks  in  the  movement  of  the  construction  trains. 
Employes  upon  such  trains  must  incur  these  risks.  They  are  apparently  in- 
cident to  the  business.  And  we  think  that  under  the  evidence  in  this  case, 
there  was  nothing  unusual  in  the  management  of  this  train,  and  that  the  in- 
jury that  resulted  to  the  plaintiff  below  was  simply  an  occurrence  that  took 
place  in  the  ordinary  course  of  business;  and  that  there  can  be  no  recovery 
upon  the  evidence  as  we  find  it  in  the  record.  The  ruling  of  these  two  grounds 
is  enough  to  dispose  of  this  case  for  the  present.  There  are  some  other  objec- 
tions to  the  charge  of  the  court  which  we  do  not  deem  it  material  now  to  re- 
view ;  because  the  charge,^f  the  case  should  be  tried  again,  may  be  very  differ- 
ent from  what  it  was  on  the  former  trial.  The  judgment  refusing  the  motion 
for  a  new  trial  is  overruled.    Judgment  reversed. 

1  As  to  a  servant*8  assumption  of  the  risks  of  his  employment,  see  Judklns  v.  Railroad 
Co.,  (Me.)  14  Atl.  Rop.  736,  and  note;  Railroad  Co.  v.  Hawthorn,  (Wash.  T.)19  Pac. 
Rep.  25,  and  note;  Cole  v.  Railway  Co.,  (Wis.)  87  N.  W.  Rep.  84,  and  note;  Henry  v. 
Bond,  84  Fed.  Rep.  101,  and  note;  Ciriack  v.  Woolen  Co.,  (Mass.)  16  N.  E.  Rep.  679; 
Reinig  v.  Railroad  Co.,  1 N.  Y.  Supp.  907. 
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Sprinz  v.  Heyman  et  at. 
(Supreme  Court  of  Oeorgia,    May  28, 1888.) 

1.  Execution— Rmjbp  against— Affidavit  qf  iLLiOALiTr—pR actios. 

When  no  evidence  in  support  of  an  affidavit  of  illegality  is  admitted,  there  should 
be  no  submission  of  the  case  to  the  jury  for  a  verdict,  but  the  illegality  should  be 
dismissed  or  sustained  aa  matter  of  law. 
d.  Bams— Lbvt  akd  Libn— Dobmant  Judombnt— Bvidxnoie-^Paboi*. 

Where,  after  a  judgment  has  become  dormant,  an  officer  makes  an  entry  on  the 
execution  and  antedates  it,  the  entry  is  open  to  parol  evidence.    Following  Welch 
V.  Butler,  24  Ga.  44«. 
8.  Same— Traverse  of  Return  of  Nulla  Bona— Parties. 

When  necessary  and  proper  to  traverse  a  return  of  nulla  hona^  the  officer  who 
made  it  need  not  generally  be  made  a  party. 
4.  Bame— Antedating  Return. 

A  return  of  nulla  bona^it  made  after  dormancv  and  antedated,  by  design  and 
oollusively,  is  not  only  void  but  villainous.    It  is  a  fraud  as  well  as  a  nullity. 
{SyUaims  hy  the  Court) 
Error  from  superior  court,  Bibb  county;  Gustin,  Judge. 
W.  A,  Lofton t  N.  ^.  HarrU,  and  A.  Proudflt,  for  plaintiff  in  error.    Des- 
sou  dk  Bartlett  and  NUhet,  Edge  <&  Nisbet,  for  defendants  in  error. 

Bleckl]^,  C.  J.  1.  The  court,  having  rejected  all  the  evidence  offered 
upon  an  affidavit  of  illegality,  directed  the  jury  to  return  a  verdict  for  the 
plaintiff.  This  was  not  a  correct  practice;  there  being  no  evidence  before  the 
jury,  there  was  nothing  upon  which  to  base  a  verdict.  If  the  court  had  ruled 
correctly  in  excluding  all  the  evidence  offered,  then  the  proper  disposition  to 
make  of  the  case  was  to  dismiss  for  Ulegality.  Burdell  v.  Blain,  66  Ga.  169; 
Stotesbury  v.  Lanier,  42  Ga.  120;  ThrcuPier  v.  Foster,  Id.  212;  Doerflingery. 
NeUon,  76  Ga.  101.  When  there  is  no  evidence  other  than  the  record  itself, 
an  affidavit  of  illegality  is  to  be  disposed  of  by  the  court  as  matter  of  law. 

2.  Upon  the  question  as  to  whether  the  court  was  Justified  in  excluding 
some  of  the  evidence,  the  counsel  would  have  saved  themselves  and  us  much 
trouble,  if  they  had  consulted  and  cited  the  case  of  Welch  v.  Butler,  24  Ga. 
445,  which  rules  the  exact  question.  According  to  that  case,  where  a  return 
of  ntdla  bona  has  Xyeen  made  upon  a  ft.  fa.  by  an  officer,  after  the  Judgment 
has  become  dormant,  and  is  antedated  so  as  to  appear  to  have  been  made  be- 
fore doi-mancy  occurred,  the  return,  in  the  matter  of  its  date,  is  open  to  ques- 
tion by  parol  evidence,  even  as  against  purchaser  under  the  execution;  the 
court  holding  that  a  sale  under  a  dormant^,  fa.  is  void,  and  that  after  it  has 
become  dormant,  the  officer  has  no  authority  to  make  any  return  upon  it. 
His  action  is  utterly  void,  and  consequently  is  not  protected  against  investi- 
gation. This  is  not  (the  court  said)  to  traverse  his  return,  and  there  is  no 
legal  objection  to  proof  that  it  bears  a  wrong  date. 

d.  Were  it  necessary  to  traverse  such  a  return  as  between  the  plaintiff  and 
the  defendant,  we  think  that  the  rule  as  to  making  the  officer  a  party  to  the 
traverse  would  not  apply.  That  rule  has  been  announced  in  reference  to  cases 
of  service  where  the  whole  matter  is  local,  the  officer  making  service  is  in  the 
county  or  the  district  in  case  of  Justice^s  court  proceedings  as  this  was;  but 
an  officer  making  a  return  of  ntdla  bona  upon  an  execution  may,  if  the  exe- 
cution issues  from  the  superior  court,  be  any  sheriff  of  the  state,  or,  if  it  is- 
sues from  a  Justice's  court,  he  may  be  any  constable  of  any  district  of  the 
couBty,  and  even  (after  backing  the  execution  in  another  county)  any  consta- 
ble of  that  county.  So  that,  were  it  necessary  to  traverse  such  a  return,  the 
rule  for  making  the  officer  a  party  to  the  traverse  would  not  apply,  for  the 
reason  that  the  officer  is  not  necessarily  a  local  officer,  as  in  the  case  of  serv- 
ice, and  it  would  not  do  to  put  upon  the  defendant  in  execution  the  burden  of 
going  throughout  the  state  to  look  up  the  officer  that  made  the  return,  and 
have  hJm  served  as  a  party  to  the  proceeding.  The  question,  however,  does 
v.Ts.E.no.S — 12 
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not  press  now  for  decision.  Assuming  the  truth  of  the  allegation  that  a  re- 
turn was  made  after  the  dormancy  and  dated  back,  the  constable  simply 
usurped  authority  to  revive  this  judgment.  He  took  upon  himself  the  func- 
tions of  a  court,  and  did  that  which  he  was  wholly  unauthorized  to  do  by  vir- 
tue of  the  process,  or  by  virtue  of  any  law  applicable  to  the  process. 

4.  Again,  such  a  return  antedated  by  design  and  collusively  would  be  fraud- 
ulent, and  would  come  within  the  ruling  of  this  court  in  Tillman  y.  Davis, 
28  Gra.  494,  in  which  it  is  distinctly  recognized  that  in  case  of  fraud  and  col- 
lusion an  officer^s  return  might  be  traversed,  as  the  law  then  stood.  The  Code 
came  later,  and  widened  the  law  of  traverse  as  to  returns  of  service.  Bee 
Doziei*  V.  Lamb,  59  Ga.  461;  McKoy  v.  Edwards,  65  Ga.  328.  Judgment  re- 
versed. 


FrATHEB  «.   CJOMMONWEALTH. 
(Supreme  Court  of  Appeals  of  VirgimUi,    July  19, 1888.) 

BUBOLABT— HoUSE-BbBAKIKO— EVIDENCB--SUFFICIBNCT. 

Upon  an  indictment  for  hoiue-breaking  with  intent  to  steal,  charging  the  defend- 
ant with  entering  a  mlU,  and  stealing  a  ba^  of  meal,  evidence  that  the  morning 
after  the  offense  tracks  were  discovered  leading  from  the  mill  to  defendant's  house; 
that  the  left  shoe  track  disclosed  the  plain  impression  of  a  heel-tap,  which  corre- 
sponded with  a  heel-tap  on  defendant's  shoe,  nothing  appearing  to  show  that  the 
tracks  otherwise  corresponded ;  that  the  defendant,  when  charged  with  the  offense, 
and  told  to  hold  up  his  left  foot,  first  held  up  his  right,  and  when  asked  to  make 
tracks  to  be  compared  with  those  in  the  road  refused,  and  declared  he  would  rather 
pay  for  the  meal  than  have  any  trouble  in  oourt,— is  not  such  proof  of  guilt,  to 
the  actual  exclusion  of  every  reasonable  hypothesis  of  innocence,  as  will  warrant  a 
verdict  of  guilty.    Lact,  J.,  dissenting. 

Error  to  circuit  court,  Franklin  county. 

Hughs  DUlardf  for  plaintiff  in  error.    T?ie  Attorney  General,  for  the  State. 

Lewis,  P.  The  prisoner,  Samuel  Prather,  was  jointly  indicted  with  one 
Nick  Sparks  in  the  county  court  of  Franklin  county  for  house-breaking  with 
intent  to  steal.  The  indictment  charges  that  the  defendants,  on  the  7th  of 
March,  1887,  in  the  night-time  of  the  said  day,  a  certain  mill-house  not  ad- 
joining to,  or  occupied  with  the  dwelling-house  of  John  H.  Payne,  situate  in 
the  said  county,  feloniously  did  break  and  enter,  with  intent  the  goods  and 
chattels  of  the  said  Payne,  in  the  said  mill-house  then  and  there  being,  felo- 
niously to  steal,  take,  and  carry  away,  and  one-half  bushel  of  meal  and  one 
bushel  of  chop,  of  the  value  of  $1.50,  the  property  of  the  said  Payne,  in  the 
said  mill-house  then  and  there  being,  feloniously  did  take,  steal,  and  carry 
away,  etc.  At  the  trial,  the  prisoner,  who  was  tried  separately,  was  found 
guilty  by  the  jury,  and  bis  term  of  coniinement  in  the  penitentiary  fixed  at 
two  years.  He  thereupon  moved  the  court  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  the  evidence;  but  the  motion  was  overruled, 
and  judgment  pronounced  in  accordance  with  the  verdict;  and  this  judgment 
having  been  afterwards  affirmed,  on  a  writ  of  error,  by  the  circuit  court  of 
Franklin  county,  a  writ  of  error  was  awarded  by  one  of  the  judges  of  this 
court. 

The  single  question  here  is  whether  the  conviction  of  the  prisoner  is  war- 
ranted by  the  evidence;  in  other  words,  is  the  evidence  plainly  insufficient  to 
supp<>rt  the  verdict?  For,  unless  it  is,  the  judgment  must  be  affirmed*  ac- 
cording to  the  familiar  rule  established  by  a  long  line  of  decisions  of  this  court. 
Hill's  Case,  2  Grat.  694;  Pryor's  Case,  27  Grat.  1009;  Coleman's  Case,  3  S. 
£.  Hep.  878.  Ko  evidence  appears  to  have  been  offered  at  the  trial  by  the 
prisoner;  and  that  for  the  commonwealth,  as  certified  in  the  bill  of  excep- 
tions, is  substantially  as  follows:  The  witness  Payne  testifies  that  on  the 
day  mentioned  in  the  indictment,  in  the  night-time,  his  mill  waa  broken  into, 
and  about  one  bushel  of  cornmeal,  and  the  same  quantity  of  chop,  was  stolen 
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therefrom;  that  the  meal  was  in  a  sack,  which  had  a  rent  in  it  about  sii^ 
inches  long;  that  the  sack  was  emptied  by  the  thief,  and  left  lying  on  the  mill 
floor;  that  the  mill  was  situated  directly  on  the  public  highway,  and  that  the 
next  morning  after  the  offense  was  committed,  he,  the  witness,  observed  two 
tracks  in  the  road,  the  one  a  small  track,  the  other  a  larger  one,  coming  to 
and  going  from  the  mill;  that  these  tracks  could  be  easily  seen  from  the  fact 
that  there  had  been  a  rain  the  evening  before,  and  they  were  made  after  the 
rain;  that,  when  discovered,  they  were  the  only  tracks  to  be  seen  In  the  road, 
and  that  he  followed  them  from  the  mill  to  the  prisoner's  house,  a  distance  of 
about  two  and  a  half  miles,  beyond  which  point  he  could  discover  no  tracks 
of  any  sort.  The  left  shoe,  he  says,  that  made  the  larger  track,  had  a  piece 
of  leather  on  the  heel,  covering  about  one-half  of  the  heel,  the  edge  of  which 
was  cut  square,  and  was  not  shaved  down,  so  that  it  made  a  plain  impression 
on  the  ground.  When  the  witness  arrived  at  the  prisoner's  house,  he  found 
no  one  there  but  a  little  girl,  a  step-daughter  of  the  prisoner,  who  told  him 
the  prisoner  was  at  the  tobacco-house,  near  by,  stripping  tobacco.  He  then 
departed,  but  within  less  than  an  hour  returned,  with  several  of  the  neigh- 
bors, when  he  found  the  prisoner  and  Nick  Sparks,  who  lives  with  the  pris- 
oner, at  home.  He  called  them  out,  and  told  them  he  had  lost  some  meal, 
and  had  followed  two  tracks  from  his  mill  to  their  house,  which  he  believed 
to  l>e  theirs,  and  that  if  they  would  go  back  and  make  tracks,  and  the  tracks 
did  not  correspond  with  those  made  at  the  mill,  he  would  turn  them  loose* 
To  this  Sparks  assented,  but  the  prisoner  refused  to  do  so.  The  witness  then 
ordered  the  prisoner  to  hold  up  his  left  foot.  He  held  up  his  right  foot. 
The  witness  said  that  would  not  do,  whereupon  he  held  up  his  left  foot,  when 
the  witness  discovered  that  there  was  a  piece  of  leather  on  the  heel  of  the 
shoe,  covering  about  one-half  of  the  heel,  and  corresponding  in  size  and  shape 
with  the  impression  made  on  the  ground  by  the  above-mentioned  half  heel- 
tap. The  witness  also  measured  the  prisoner's  shoe,  but  does  not  say  it  cor- 
responded (any  further  than  the  heel-tap  thereon)  with  any  of  the  tracks,  or 
that  he  measured  the  tracks,  or  that  any  of  the  tracks  were  made  by  the  pris- 
oner. The  next  witness.  Blunt,  testities  that  he  was  present  with  Payne  at 
the  prisoner's  house,  and  heard  Payne  propose  to  the  prisoner  to  settle  the 
matter  if  he  would  pay  for  the  meal,  and  that  the  latter  replied  he  would 
rather  pay  for  it  than  to  have  any  trouble  in  court.  The  witness  also  de- 
scribes the  prisoner's  heel-tap  as  the  witness  Payne  does.  The  third  and  last 
witness  is  George  Chism,  the  miller,  who  testifies  that,  a  few  days  before  the 
mill  was  broken  into,  the  prisoner  went  to  the  mill  to  get  a  bushel  of  corn 
that  he  had  bought,  and  that  while  at  the  mill  the  witness  called  his  attention 
to  the  bag  of  meal  afterwards  stolen,  and  asked  him  if  he  could  carry  it.  The 
prisoner  answered  he  could,  and  the  witness  then  said,  "Well,  when  you 
come  after  it,  bring  a  bag,  for  that  one  has  a  big  hole  in  it."  This  remark 
was  made  in  jest,  and  no  other  fact  is  testified  to  by  the  witness.  This  evi- 
dence, which  is  all  the  evidence  in  the  case,  is  not  suflScient  to  warrant  the 
verdict.  The  principal  point  relied  on  by  the  commonwealth,  to  connect  the 
prisoner  with  the  offense.  Is  that  the  larger  tracks  found  in  the  road,  leading 
to  and  from  the  mill,  were  made  by  him.  But  however  probable  it  may  be, 
in  view  of  the  correspondence  between  the  heel-tap  on  the  prisoner's  left  shoe 
and  the  impression  made  by  a  heel-tap  on  the  ground,  which  is  described  in 
the  record,  that  the  tracks  were  his,  the  fact  is  not  established  with  the  clear- 
ness and  certainty  required  by  the  law  in  such  a  case.  There  was  no  com- 
parison of  the  measurement  of  his  shoe  with  the  tracks,  and,  notwithstanding 
the  correspondence  between  the  heel-tap  on  the  shoe  and  the  impression  on 
the  ground  just  mentioned,  his  shoes  and  the  tracks  may  have  differed 
widely;  nor  can  we  say,  upon  this  record,  that  they  did  not.  To  warrant  the 
conviction  of  a  person  accused  of  crime  every  fact  necessary  to  establish  his 
guilt  must  be  proved  beyond  a  reasonable  doubt;  and  especially  is  this  so 
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where,  as  here,  a  conviction  is  sought  upon  circumstantial  evidence  alone, 
which  is  a]  ways  to  be  acted  on  with  the  utmost  caution.  It  is  not  sufficient, 
therefore,  that  the  evidence  creates  a  suspicion  of  guilt.  The  accused  is  en- 
titled to  an  acquittal,  unless  the  fact  of  guilt  is  proven  to  the  actual  exclusion 
of  every  reasonable  hypothesis  of  his  innocence.  And  here  the  evidence  is  not 
inconsistent  with  such  hypothesis.  The  additional  circumstances  relied  on 
by  the  commonwealth,  namely,  that  the  prisoner,  when  told  to  hold  up  his 
left  foot,  first  held  up  his  right  foot,  and  when  asked  to  make  tracks  to  be 
compared  with  those  found  in  the  road,  refused  to  do  so,  and  his  subsequent 
declaration  that  he  would  rather  pay  for  the  meal  than  to  have  any  trouble  in 
court,  while  they  increase  suspicion  against  him,  do  not  constitute  such  proof 
of  guilt  as  to  warrant  his  conviction  of  a  felony.  Nor  is  much  weight  to  be 
attached  to  the  jesting  remark  of  the  witness  Chism,  made  to  the  prisoner  be- 
fore the  offense  was  committed.  The  fact  that  when  the  meal  was  stolen,  it 
was  emptied  from  the  torn  bag  in  which  it  was,  is,  at  most,  but  a  slight  cir- 
cumstance in  the  case,  especially  in  view  of  the  fact  that  a  quantity  of  chop 
was  stolen  at  the  same  time,  which,  while  it  shows  that  the  thief  went  pre- 
pared to  carry  away  the  fruits  of  his  crime,  lessens  the  presumption  that  the 
condition  of  the  bag  was  previously  known  to  him.  Besides,  there  is  no 
proof  that  any  meal  was  found  in  the  possession  of 'the  prisoner,  much  less 
that  the  articles  stolen  were  traced  to  his  possession,  and  identified,  so  that 
the  case  of  the  commonwealth  rests  upon  little  more  than  mere  conjecture. 
In  short,  to  use  the  language  of  the  court,  speaking  by  Moncure,  P.,  in  John- 
son's Case,  29  Grat.  796,  the  circumstances  proved,  '* taken  singly  or  all  to- 
gether, while  they  create  a  suspicion  of  guilt,  are  yet  inconclusive  and  wholly 
insufl^cient  to  prove  such  guilt.  They  are  consistent  with  the  fact  of  guilt, 
but  are  also  consistent  with  the  fact  of  innocence.  If  they  be  not  at  least  as 
consistent  with  the  fact  of  innocence  as  with  the  fact  of  guilt,  they  certainly 
do  not  amount  to  such  degree  of  proof  as  to  connect  the  accused  with  the  of* 
fense,  and  to  warrant  his  conviction  thereof;"  for  the  rule  in  such  cases  is 
that  where  the  evidence  establishes  only  some  finite  probability  in  favor  of 
the  hypothesis  of  guilt,  such  evidence  cannot  amount  to  proof,  however  great 
the  probability  may  be.  See,  also,  Jones  v.  Com.,  17  Grat.  568;  Pryor  v. 
Com.,  27  Grat.  1009;  Taliaferro  v.  Com.,  77  Va.  411. 

The  judgment  must  therefore  be  reversed,  and  the  case  remanded  to  the 
county  court  for  a  new  trial. 

Laoy,  J.,  dissents. 


Spencer  o.  Joinss  et  aX. 
{Supreme  Covrt  of  Appeals  of  Virginia.    July  19, 1888.) 

!•  Ihjukotioh— DiBSOLxrrioN. 

A  bill  by  a  married  woman  to  enjoin  the  sale  of  land  beloneiiur  to  her  separate  es- 
tate, under  a  deed  of  trust  given  to  secure  a  note  executed  jointly  with  her  hus- 
band, alleged  responsibility  for  only  half  the  sum  so  secured,  and  execution  of  the 
deed  of  trust  through  force.  The  answer  denied  aU  the  allegations.  Held^  that  an 
injunction  granted  upon  such  bill  was  properly  dissolved  upon  failure  to  prove,  or 
ofcer  to  prove,  its  allegations. 
9»  Samb— Rbii^btatbmbnt. 

A  demurrer  to  a  bill  to  reinstate  an  Injunction  having  been  overruled  and  the  bill 
sustained,  the  court  refused  to  reinstate  the  injunction  which  had  been  properlv 
dissolved.  Held  no  error,  the  questions  arising  from  the  allegations  oi  the  bltt 
never  having  been  presented  before  the  court  for  hearing. 

XiACT,  J.,  dissenting. 

Appeal  from  circuit  court,  Carroll  county. 

Bolin  dk  7.  X.  Tompkins,  for  appellant.    /.  W.  Haekler  and  W.  H.  Boiling f 
for  appellees. 
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Fattkixeboy,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
€arroll  county,  dissolving  an  injunction  wliich  .had  been  awarded,  in  vaca- 
tion, by  the  judge  of  the  county  court  of  Carroll  county.  The  plaintiff  in  er- 
ror, Mary  Ann  Spencer,  was  a  married  woman,  and  owned  in  her  own  right, 
in  fee,  separate  from  her  husband,  Leroy  Spencer,  a  tract  of  land  in  Carroll 
county.  On  the  5th  day  of  April,  1884,  said  Leroy  Spencer,  Mary  Ann  Spen- 
cer, and  four  others,  executed  their  joint  note  under  seal,  whereby  they  jointly 
promised  to  pay  to  James  D.  Jones  (the  defendant  in  error)  9319,  on  a  con- 
sideration named  in  the  note,  on  the  1st  day  of  July,  1885,  with  interest  from 
date  of  the  note,  April  5,  1884,  till  paid,  with  waiver  of  homestead  exemp- 
tion. From  the  complainant's  bill,  it  appears  that  she  intended  to  bind  her 
separate  estate  by  this  note.  On  the  same  day,  April  5,  1884,  said  Leroy 
Spencer  and  Mary  Ann  Spencer  signed  and  sealed  their  deed  of  that  date» 
granting  to  R.  M.  Brown,  trustee,  100  acres  of  this  land  of  said  Mary  Ann 
Spencer,  in  trust,  to  secure  the  payment  to  the  said  J.  D.  Jones  of  the  said 
^19,  and  interest,  evidenced  by  the  said  single  bill ;  to  indemnify  W.  H. 
Sutherland,  as  security  for  said  Leroy  and  Mary  Ann  Spencer  in  their  three 
notes  to  K.  M.  Brown,  commissioner,  amounting,  of  principal,  to  ^1.03;  and 
to  secure  payment  to  the  administrators  of  Joseph  H.  Tipton  of  a  judgment 
against  said  Leroy  and  Mary  Ann  Spencer  for  $50,  with  interest  and  costs. 
This  deed  of  trust  was  acknowledged  by  said  J^roy  Spencer  and  Mary  Ann  Spen- 
cer on  the  8th  of  April,  1884,  before  Walter  S.  Tipton,  a  notary  public,  whose 
certificate  of  such  acknowledgment  is,  in  due  form,  as  to  both  the  said  gran- 
tors, and  is  made  upon  the  said  deed ;  which  said  deed,  on  said  certificate,  was 
delivered  to  the  clerk,  and  by  him  admitted  to  record  in  the  clerk's  office  of 
the  county  court  of  Carroll  county  on  the  day  of  its  date,  April  8th,  1884. 
On  the  11th  day  of  August,  1885,  said  Mary  Ann  Spencer  made  oath  to  an 
original  bill,  addressed  to  the  judge  of  the  circuit  court  of  Carroll  county,  in 
which  she,  by  John  D.  Spencer,  her  son  and  next  friend,  is  complainant,  and 
James  D.  Jones  and  B.  M.  Brown,  trustee,  ai'e  defendants;  which  said  bill, 
with  the  said  deed  of  April  5,  1884,  as  an  exhibit,  she  presented  to  the  judge 
of  the  county  court  of  Carroll  county  for  an  injunction,  which  said  injunction 
was  granted;  and  the  said  bill,  with  the  injunction  order  indorsed  thereon, 
restraining  K.  M.  Brown,  trustee,  from  selling  the  100  acres  under  the  deed 
of  trust,  was  filed  ki  the  clerk's  office  of  the  circuit  court  of  Carroll  county, 
on  the  13th  August,  1885.  In  this  original  bill,  the  appellant  avers  that  the 
100  acrea  is  part  of  her  separate  estate;  admits  executing  and  acknowledging 
the  deed  of  trust  of  April  5,  1864,  and  an  indebtedness  to  J.  D.  Jones.  But 
she  charges  that  she  was  to  pay,  or  be  responsible  for,  only  one-half  of  the 
$319,  the  sum  secured,  and  that  this  half  was  all  that  she  intended  to  secure, 
and  all  she  thought  she  was  securing  by  the  deed  of  trust.  That  she  did  not 
willingly  execute  the  said  deed  of  trust,  but  was  forced  to  do  so  by  her  hus- 
band, who  was  not  absent  more  than  a  minute  when  her  acknowledgment 
was  taken  by  the  notary;  that  the  said  deed  was  not  read  to  her,  and  was  not 
explained  to  her.  The  bill  prays  that  the  trustee.  Brown,  be  restrained  from 
selling  under  it;  that  the  court  will  hear  her  proofs,  and  will  set  aside  and 
annul  the  said  deed  of  trust  of  April  5, 1884,  as  fraudulent  and  void.  At  the 
October  term,  1885,  of  the  said  circuit  court  of  Carroll  county,  the  defendant 
Jones  demurred  to  the  bill  and  answered  the  bill,  and  filed  with  his  answer 
the  said  note,  under  seal  of  Leroy  Spencer,  Mary  Ann  Spencer,  and  others, 
for  the  $319  named  in  the  deed  of  trust  which  secured  it.  In  his  answer  he 
denied,  squarely  and  seriatim,  each  and  ail  the  allegations  of  the  bill.  There 
was  no  proof  whatever  taken  or  offered  to  sustain  the  allegations  of  the  bill, 
and,  on  a  motion  to  dissolve,  on  the  17th  of  October,  1885,  the  circuit  court  of 
Oarroll  county,  with  only  the  bill  and  answer  and  exhibits  before  it,  dissolved 
the  injunction,  but  made  no  other  order.  The  appellant  then  and  thereupon 
filed  her  amended  bill,  to  which  J.  D.  Jones,  K.  M.  Brown,  trustee,  and  W. 
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H.  Sutherland  and  Joseph  H.  Tipton,  administrators  of  James  S.  Tipton,  de- 
ceased, are  made  defendants.  In  this  amended  bill,  in  addition  to  the  charges 
and  allegations  of  the  original  bill,  she  adds,  by  way  of  amendment,  that  debts 
other  than  the  debt  to  J.  D.  Jones  are  embraced  in  the  deed  of  trust,  viz.^ 
those  in  which  Sutherland  is  security,  for  881.03,  and  a  debt  to  the  estate  of 
James  S.  Tipton,  deceased,  for  $50,  with  interest  and  costs.  That  Walter  S. 
Tipton,  the  notary  public  who  took  and  certified  the  acknowledgment  of  the 
grantors  in  the  deed  of  trust,  was,  when  he  did  so,  a  son  and  distributee  of 
James  S.  Tipton,  deceased,  who  died  intestate,  and  that  the  said  notary  was 
therefore  interested  in  the  debt  for  $50,  secured  by  the  deed  of  trust  to  James 
S.  Tipton's  estate;  and  hence  was  disqualified  to  take  said  acknowledgment, 
which  was,  accordingly,  both  the  acknowledgment  and  the  certificate,  a  nul- 
lity. That  the  said  deed  of  trust  was,  therefore,  wholly  unacknowledged,  and 
its  recordation  unauthorized  by  law  and  void ;  and  the  deed  itself,  for  want  of 
acknowledgment,  was  null  and  void  as  to  her.  That  no  account  of  liens  had 
been  had  or  ordered.  The  prayer  of  the  said  amended  bill  is  that  the  injunc- 
tion be  reinstated,  and  the  trustee  restrained  from  selling  under  the  deed  of 
trust;  that  the  deed  of  trust  be  set  aside  as  null  and  void;  and  for  general 
relief. 

The  defendants  appeared  and  demurred  to  this  amended  bill  and  the  com- 
plainants joined  therein,  on  consideration  whereof  the  court  overruled  the  said 
demurrer  and  so  sustained  the  bill,  but  refused  to  reinstate  the  injunction, 
and  made  no  other  order  affecting  the  cause;  but  upon  the  motion  of  com- 
plainants (appellants  here)  suspended  further  proceedings  for  60  days,  to  al* 
low  them  time  to  apply  for  an  appeal.  From  this  action  of  the  circuit  court 
this  appeal  has  been  taken,  and  tbe  errors  assigned  in  the  petition  are  the  dis- 
solving of  the  injunction  and  the  refusal  to  reinstate  it. 

The  circuit  court  never  heard  the  parties,  nor  was  asked  to  hear  them,  on 
the  question  of  the  validity  of  the  acknowledgment  and  recordation  of  the 
deed  of  trust;  nor  on  the  amount  or  priorities  of  liens;  nor  to  order  any  ac- 
count. It  was  only  asked  to  maintain  or  dissolve  the  injunction  and  to  re- 
instate it  when  dissolved;  and  from  its  order  dissolving  the  injunction  and 
its  refusal  to  reinstate  the  injunction  this  appeal  has  been  asked  and  obtained. 
The  cause  is  still  retained  by  the  circuit  court  for  further  proceedings,  upon 
the  case  made  by  the  pleadings,  on  the  result  of  this  Appeal.  The  circuit 
court  did  not  err  in  dissolving  the  injunction.  Upon  the  pleadings  and  in  the 
absence  of  proof  or  the  attempt  to  prove  the  allegations  of  the  original  bill 
the  court  could  have  done  nothing  but  enter  the  order  to  dissolve  the  injunc- 
tion. Nor  did  the  court  err  in  refusing  to  reinstate  the  injunction,  which 
had  been  properly  dissolved.  This  appeal  must  therefore  be  dismissed;  and 
the  circuit  court  affirmed;  and  the  cause  remanded  for  further  proceedings* 

Laoy,  J.,  dissents. 


Brown  et  aU  v.  Hall. 
{Suvreme  Court  of  Appeals  of  Virginia.    July  19, 188S.) 

Wills— Oontb8T—Witns86->Cros8-Examination^An8Wsr  not  RsspoNsrrB. 
The  propounder  of  and  sole  beneficiary  under  an  alleged  holographic  will  i 
to  be  a  f oreery,  he  and  his  son  being  the  only  witnesses  testifying  to  its  genuOie- 
ness,  and  tne  wiU  having  been  produced  from  his  possession,  was  asked,  on  oross* 
examination,  if  any  one  besides  himself  knew  of  the  execution  of  the  will.  ELe  an* 
swered  that  he  had.  told  three  persons  named  of  its  execution.  Held^  that  the 
refusal  to  strike  out  such  answer  as  not  responsive  was  error. 
,  Samb—Evidbncb— Proof  of  Bjlndwritino. 

Refusal  to  allow  a  witness  acquainted  with  the  handwriting  of  the  propounder 
of  an  alleged  holoeraphio  will,  which  was  alleged  by  the  defendants  in  the  issue  to 
have  been  forged  bv  the  propounder,  to  testify  that  the  will  is  in  the  handwriUng 
of  tbe  propounder,  is  error,  though  the  witness  was  not  acquainted  with  the  testa- 
tor's handwriting. 
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8.  Exceptions,  Bill  of— Embodttjtg  Several  Excbptions  in  Onb  Bill. 

In  Virginia  the  several  objections  taken  to  the  rulings  of  the  trial  court  may  prop- 
erly be  embodied  in  one  bill  of  exceptions. 

Appeal  from  circuit  court,  Tazewell  county. 

Bill  by  O.  M.  Brown  and  others,  heii-s  at  law  of  Lydia  Hall,  deceased,  against 
Thomas  Hall,  to  set  aside  a  will  claimed  by  defendant  to  have  been  executed 
by  said  Lydia  Hall.  There  was  a  judgment  for  defendant,  and  plaintiffs  ap» 
pealed. 

Hury  d  Graham,  for  appellants.    Williams  Bros,  d  Alderson,  for  appellee. 

Richardson,  .T.  This  is  a  controversy  as  to  whether  the  following  paper, 
propounded  by  Thomas  Hall  as  the  holograph  will  of  Lydia  Hall,  late  of 
Tazewell  county,  Va.,  is  her  true  last  will  and  testament:  "In  the  name  of 
God,  amen.  I,  Lydia  Hall,  being  of  sound  mind  and  disposing  memoiy, 
and  being  impressed  with  the  uncertainty  of  human  life,  and  wishing  to  dis- 
pose of  what  property  I  have,  do  make  this  my  last  will  and  testimony,  heby 
revoke  all  former  will.  I  give  ande  bequeath  to  Thomas  Hall  all  my  real 
and  personal  property  of  which  I  may  die  seized  or  possessed.  I —  witness 
whereof  I  have  hereto  set  my  hand  and  seal,  this  the  20th  of  October,  1884. 

Lydia  Hall.    [Seal.]"    Lydia  Hall  died  on  the day  of ,  188 — , 

seized  and  possessed  of  considerable  estate,  real  and  personal,  and  subsequent 
to  her  death,  to-wit,  at  the  February  term,  1885,  of  the  county  court  of  Taze- 
well county,  her  brother,  Thomas  Hall,  produced  said  paper  in  court,  and  the 
same  was  admitted  to  probate  as  the  will  of  Lydia  Hall,  upon  his  own  testi- 
mony and  that  of  his  son,  A.  G.  Hall.  The  order  of  probate  is  as  follows: 
"  Virginia.  At  a  county  court  for  Tazewell  county,  begun  and  held  at  the 
court-house  thereof,  on  Tuesday,  February  24,  1885,  on  motion  of  Thomas 
Hall,  who  produced  a  paper  in  court  purporting  to  be  the  last  will  and  testa- 
ment of  Lydia  Hall,  deed.,  bearing  date  the  20th  October,  1884,  the  said  will 
was  offered  for  probate,  and  the  said  Thomas  Hall  and  A.  G.  Hall  appeared 
in  court,  and,  being  duly  sworn,  testify  and  say  that  they  each  are  well  ac- 
quainted with  the  handwriting  of  the  said  Lydia  Hall,  and  believe  the  said 
will  was  wholly  in  her  handwriting.  Whereupon  the  said  will  is  received  by 
the  court  as  fully  proven,  and  ordered  to  be  recorded.  A  copy.  -Teste.  H. 
Bane,  Harman,  D.  C."  The  probate  aforesaid  was  an  ex  parte  proceeding 
had  under  section  34,  c.  118,  Code  1878,  which  reads  as  follows:  "A  court 
may,  however,  without  summoning  any  party,  proceed  to  probate,  and  admit 
the  will  to  record,  or  reject  the  same.  After  a  sentence  or  order  under  this  sec- 
tion, a  person  interested,  who  was  not  a  party  to  the  proceeding,  may,  within 
five  years,  proceed,  by  bill  in  equity,  to  impeach  or  establish  the  will,  on  which 
bill  a  trial  by  jury  shall  be  ordered,  to  ascertain  whether  any,  and,  if  any, 
how  much,  of  what  was  so  offered  for  probate,  be  the  will  of  the  decedent. 
If  no  such  bill  be  filed  within  that  time,  the  sentence  or  order  shall  be  for- 
ever binding."  In  May,  1886,  O.  M,  Brown,  Thomas  E.  Brown,  Newton 
Brown,  William  F.  Brown,  A.  J.  Hall,  Peery  Buchanan,  Ambrose  Buchanan, 
John  Buchanan,  James  Martin,  and  Nannie,  his  wife,  formerly  Nannie  Bu- 
chanan, Eveline  Hall,  Stephen  Fox,  Mathias  Fox,  Peery  Fox,  Jacob  Cam- 
eron, and  Margaret,  his  wife,  formerly  Margaret  Fox,  (Jeorge  McDonald, 
Gordon  Cook,  Joseph  Cook,  M.  Elmore,  and  Lydia,  his  wife,  formerly  "Lydia 
Cook,  Eobert  Hall,  A.  J.  Hall,  Jr.,  and  Elizabeth  Harman,  filed  their  bill  in 
the  circuit  court  of  Tazewell  county,  alleging  that  they  are  the  sole  and  only 
heirs  of  Lydia  Hall,  deceased,  except  said  Thomas  Hall;  and,  after  setting 
forth  the  death  of  said  Lydia,  and  that  she  died  seized  and  possessed  of  con- 
siderable estate,  real  and  personal,  the  probate  of  said  paper  as  the  last  will 
and  testament  of  Lydia  Hall,  upon  the  oath  of  the  propounder  thereof, 
Thomas  Hall,  and  that  of  A.  G.  Hall,  his  son,  and  exhibiting  a  copy  of  said 
paper,  charge  that  it  is  not  the  last  will  and  testament  of  Lydia  Hall,  deceased; 
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that  it  was  not  written  by  her,  either  in  whole  or  in  part;  that  it  is  a  fraud 
and  a  forgery,  and  is  null  and  invalid,  and  cannot  pass  any  of  the  estate  of 
the  said  Lydia  Hall  to  said  Thomas  Hall.  And  the  prayer  of  the  bill  is  that 
an  issue  be  directed  and  made  up  between  the  plaintiffs  and  the  said  Thomas 
Hail  to  determine  whether  the  said  paper,  or  any  part  thereof,  be  the  last 
will  and  testament  of  said  Lydia  Hall,  and  that  upon  the  final  hearing  the 
said  paper  be  decreed  null  and  void,  and  not  the  last  will  and  testament  of 
Lydia  Hall,  deceased,  and  for  general  relief.  At  the  November  term,  1886, 
Thomas  Hall,  by  leave  of  court,  filed  his  answer,  to  which  the  plaintiffs  re- 
plied generally,  and  thereupon  the  court  ordered  a  trial  by  jury  to  ascertain 
*'  whether  any,  and,  if  any,  how  much,  of  a  paper  dated  the  20th  October,  1884, 
and  offered  for  probate  by  Thomas  Hail,  is  the  will  of  Lydia  Hall;"  and  there- 
upon issue  was  joined.  In  his  answer  Thomas  Hall  says:  "  The  charge  of  for- 
gery alleged  in  the  bill  of  complainants  your  respondent  knows  to  be  false  and 
without  any  foundation  whatever,  for  your  respondent  is  not  only  well  ac- 
quainted with  the  handwriting  of  his  sister,  Lydia  Hall,  but  she  delivered  the 
paper,  which  has  been  admitted  to  probate  in  the  county  court,  to  your  re- 
spondent in  person,  as  her  last  will  and  testament.  For  many  years  your  re- 
spondent and  his  sister,  Lydia  Hall,  lived  together,  your  respondent  nearly 
always  attending  to  business  matters  for  her;  and  the  son  of  your  respondent 
also  lived  with  her  many  years,  and  only  leaving  in  the  summer  or  fall  of 
18^  to  move  onto  a  small  farm  which  he  had  purchased.  Your  respondent 
furnished  his  sister,  Lydia  Hall,  with  a  form  for  the  preparation  of  a  will, 
which  he  had  procured  from  counsel  about  a  year  before  the  will  was  written, 
and  from  this  he  presumes  the  will  was  in  the  main  written.  When  respond- 
ent's sou  left  his  sister's,  or  about  that  time,  your  respondent  rented  out  the 
land  of  his  sister  with  the  view  of  her  coming  to  respondent's  home  to  reside 
with  him,  but  reserved  the  right  in  the  contract  of  renting  for  her  to  live  at 
her  own  home  if  she  desired  to  do  so.  She  remained  at  her  home,  however, 
until  the  time  of  her  death,  with  the  exception  of  a  few  visits.  On  a  visit  to 
his  house  a  few  weeks  before  her  death,  at  which  time  she  remained  all  night, 
his  sister  gave  him  the  will,  which  has  been  admitted  to  probate.  Your  re- 
spondent told  her  he  would  prefer  for  some  one  else  to  hold  it,  but  she  replied 
that  she  w^inted  your  respondent  to  keep  it,  and  say  nothing  about  it,  as  she 
would  be  annoyed  by  the  Browns.  Your  respondent's  sister  was  a  delicate 
woman,  very  nervous  at  times,  and  very  timid."  The  issue  devisavit  vel 
non,  having  been  made  up  as  aforesaid,  at  the  November  term,  1885,  on  the 
motion  of  Thomas  Hall,  the  cause  was  continued.  At  the  May  tei*m,  1886, 
the  issue  was  tried  by  a  jury.  During  the  trial  of  said  issue  the  defendants 
therein  (the  plaintifi's  in  the  suit)  excepted  to  certain  rulings  of  the  court  in 
refusing  to  exclude  certain  testimony,  and  in  refusing  to  admit  certain  evi- 
dence offered  by  them.  The  objections  thus  taken  are  set  forth  in  the  one 
bill  of  exceptions  of  the  defendants  in  said  issue.  The  evidence  on  both  sides 
having  been  heard,  the  jury  found  the  following  verdict:  "We,  the  jury,  find 
the  paper  offered  to  us,  dated  20th  October,  1884,  purporting  to  be  the  last 
will  and  testament  of  Lydia  Hall,  bearing  her  signature,  which  has  been  here- 
tofore probated  in  the  county  court  of  Tazewell  county,  to  be  the  last  will  and 
testament  of  Lydia  Hail."  Thereupon  the  defendants  in  said  issue  (plaintiffs 
in  the  suit)  moved  the  court  to  set  aside  the  verdict  of  the  jury,  but  the  court 
overruled  the  motion,  refused  to  set  aside  the  verdict,  and  ordered  the  same 
to  be  certified  to  the  chancery  side  of  said  court,  which  was  done;  and  the  de- 
fendants again  excepted,  and  the  court,  in  connection  with  this  exception, 
certified  all  the  evidence.  At  the  same  term  the  cause  came  on  again  to  be 
heard  on  the  chancery  side  of  said  court,  when  the  following  decree  was  en- 
tered: "This  cause  came  on  to  be  heard  on  this  the  26th  day  of  May,  1886,  on 
the  former  proceedings  in  the  cause,  and  papei-s  formerly  read,  and  the  ver- 
dict of  the  jury  impaneled  at  a  former  day  of  this  term,  and  sworn  to  try  the 
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i8sae  directed;  and  it  appearing  from  said  verdict,  which  has  been  certified 
from  the  law  side,  that  the  jury  found  that  the  paper  offered  to  them,  dated 
the  20th  of  October,  1884,  signed  by  Lydia  Hall,  and  purporting  to  be  her  last 
will»  and  which  has  heretofore  been  probated  in  the  county  court  of  Tazewell 
-as  her  last  wiU,  is  the  true  last  will  and  testament  of  Lydia  Hall»  deceased,  it  is 
therefore  adjudged,  ordered,  and  decreed  that  the  bill  of  the  complainants  be, 
and  the  same  is  hereby,  dismissed,  and  that  the  defendant,  Thomas  Hall,  re- 
cover his  costs,"  etc.    From  that  decree  the  case  is  here  on  appeal. 

Preliminary  to  an  examinatioo  of  the  questions  presented  by  the  bill  of  ex- 
ceptions of  the  defendants  in  the  issue  devisavit  vel  non,  it  is  necessary  to  no- 
tice, though  very  briefly,  a  question  raised  in  the  argument  here  by  counsel 
for  the  appellee,  who  was  the  plaintiff  in  the  trial  of  said  issue.  The  several 
•objections  taken  by  the  defendants  therein  to  the  rulings  of  tlie  court  during 
the  trial  of  said  issue  are  embodied  in  one  bill  of  exceptions,  which  is  certified 
by  the  court.  It  is  objected  that,  for  this  reason,  tiie  bill  of  exceptions  is  not 
valid.  We  are  clearly  of  opinion  that  the  objection  is  not  well  made.  The 
•object  of  a  bill  of  exceptions  is  to  put  upon  the  record  all  the  facts  touching 
the  decisions  of  the  court  respecting  questions  of  law,  which  do  not  appear 
upon  the  record,  and  which  arise  in  the  course  of  the  trial,  so  that  when  the 
case  is  removed  to  an  appellate  court,  by  writ  of  error,  the  bill  of  exceptions 
may  be  taken  into  consideration,  and  there  finally  decided,  by  which  the  de- 
cision of  the  court  below  will  be  atilrmed  or  reversed.  Such  being  the  object, 
it  is  obvious  that  it  is  quite  immaterial  whether  the  court  certifies  one  or  sev- 
eral exceptions  to  its  rulings  in  one  bill.  The  term  "bill  of  exceptions"  is  in 
the  plural,  and,  strictly  speaking,  means,  ex  vi  terminit  that  more  than  one 
objection  to  the  rulings  of  the  trial  court  is  embodied  in  and  certified  thereby. 
The  usual  practice  is  to  certify  separately  each  exception  to  the  ruling  of  the 
•court,  and  in  such  case  each  one  is  properly  designated  "a  bill  of  exception," 
not  a  '*bill  of  exceptions."  Hence,  whether  one  exception,  or  more  than  one, 
be  certified  in  one  and  the  same  "bill,"  is  not  material,  if  each,  where  there 
is  more  than  one,  is  therein  distinctly  set  forth,  with  the  necessary  circum- 
stantiality, and  not  confused  with  others  therein  contained.  In  the  present 
<iaae,  while  there  may  not  be  that  clearness  and  perspicuity  of  statement  al- 
ways to  be  desired,  yet  enough  appears  to  point  out  not  only  each  separate 
ruling  objected  to,  but  the  several  grounds  of  objection.  We  think  this  is 
sufficient;  though  we  think,  as  a  general  rule,  the  better  practice,  and  that 
least  likely  to  lead  to  confusion  and  uncertainty,  would  be  to  take  separate 
hilla  of  exception. 

1.  In  the  petition  for  appeal,  and  in  the  brief  of  counsel  for  the  appellants, 
the  first  error  assigned  and  treated  is  the  refusal  of  the  court  to  set  aside  the 
verdict  found  by  the  jury  on  the  trial  of  the  issue  directed,  when,  in  the 
chronological  order  of  things,  this  is  the  last  matter  to  be  considered,  as  it 
was  necessarily  the  last  ruling  of  the  court  objected  to.  We  will  therefore 
first  consider  the  second  assignment  of  error,  as  set  out  in  the  bill  of  excep- 
tions. It  is  to  the  ruling  of  the  court  refusing  to  exclude  from  the  jury,  on 
the  trial  of  the  issue,  the  answer  of  Thomas  Hall,  the  propounder  of  the  al- 
leged wll),  to  a  question  asked  him  on  cross-examination  by  the  counsel  of  the 
defendants  in  said  issue.  Thomas  Hall  was  asked  if  any  one  knew,  besides 
himself,  that  Lydia  Hall  had  made  a  will,  and  he  answered  that  he  had  told 
Missouri  Davis,  Hufus  Thompson,  and  Dr.  Crockett  of  the  execution  of  the 
will.  It  was  this  answer  that  the  court  was  asked  to  exclude.  We  are  clearly 
of  opinion  that  the  court  erred  in  refusing  to  exclude  it.  Tlie  paper  in  question, 
purporting  to  be  the  last  will  of  Lydia  Hall,  deceased,  was  not  found  among 
her  papers ,4)ut  came  from  the  possession  of  Thomas  Hall,  and  upon  his  mo- 
tion, and  on  his  testimony,  and  that  of  his  son,  A.  G.  Hall,  it  was  admitted  to 
probate  in  the  county  court  of  Tazewell  county.  At  the  trial  of  the  issue,  at 
the  bar  of  the  circuit  court,  in  this  case,  these  two  witnesses  alone  are  intro- 
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dQced  to  prove  that  the  paper  Vas  in  the  handwriting  of  Lydia  Hall.  Thomas 
Hall,  the  propounder,  being  himself  the  sole  beneficiary  thereunder,  and  both 
of  tbem  testifying  that  they  were  well  acquainted  with  the  handwriting  of 
the  decedent,  and  that  they  believed  the  paper  was  wholly  written  by  her; 
yet,  on  cross-examination,  one  of  these  witnesses,  A.  G.  Hall,  was  handed  the 
paper  and  asked  to  read  it,  and  the  result  was  that  he  could  not  read  a  sylla- 
ble of  it.  In  his  answer  to  the  bill  in  this  suit,  Thomas  Hall,  the  propounder, 
says  that  Lydia  Hall  visited  his  home  a  few  weeks  before  her  death,  at  which 
time  she  remained  all  night;  that  on  this  visit  she  gave  him  the  will,  which 
has  been  admitted  to  probate;  that  he  told  her  he  would  prefer  that  some  one 
else  should  keep  it,  but  that  she  replied  that  she  wanted  him  to  keep  it.  and 
say  nothing  about  it,  as  she  woiild  be  annoyed  by  the  Browns.  But  in  his 
testimony  before  the  jury  he  says  that  about  10  or  12  days  before  her  death 
she  brought  the  paper  in  questfon  to  him,  and  told  him  that  it  was  her  will; 
that  she  had  written  it,  and  had  willed  him  all  she  had;  that  he  said  to  her 
that  he  did  not  want  to  keep  the  will  himself,  and  wanted  her  to  get  some 
one  else  to  keep  it;  that  she  said  she  wanted  it  kept  a  secret,  and  that  he  must 
keep  it;  that  if  any  one  knew* what  she  had  done  it  would  bring  her  enemies 
down  on  her;  that  he  took  the  will  and  locked  it  up  in  a  drawer,  and  nevei* 
let  any  one  see  it  until  he  sent  it  the  next  day  after  her  burial  to  his  lawyer, 
at  Tazewell  court-house,  to  examine;  that  he  did  not  think  the  will  was  any 
account  because  his  sister  had  left  it  in  his  possession,  and  that  he  sent  it  to 
his  lawyer  by  his  son  Grayson  (the  said  A.  G.  Hall)  to  see  if  it  would  be  con- 
sidered a  good  will;  and  that  none  of  Lydia  Hairs  other  relations  and  kin 
ever  saw  the  paper  until  it  was  offered  for  probate  in  the  county  court. 

These  statements — the  one  in  his  answer  to  the  bill,  and  the  other  in  his 
testimony  before  the  jury — are  inconsistent  in  essential  particulars;  and,  to 
say  the  least,  tend  strongly  to  show  either  that  Thomas  Hall  had  a  very  treach- 
erous memory,  or  that  he  was  most  reckless  in  his  statements.  For  in  his 
answer  he  states  that  his  sister  gave  him  this  paper  to  keep,  a  few  weeks  be- 
fore her  death,  and  during  a  visit  to  his  house;  while,  in  his  testimony  before 
the  jury,  he  says  she  brought  it  to  him  some  10  or  12  days  before  her  death. 
Again,  he  says  that  he  thought  the  will  invalid  because  left  in  his  possession, 
yet,  on  the  day  after  his  sister's  burial,  he  sent  it  by  his  son  to  his  lawyer  to 
see  if  it  was  a  good  will.  It  is  hardly  credible  that  a  man  would  risk  the  loss 
of  a  considerably  estate,  about  to  be  honestly  acquired,  by  becoming  the  cus- 
todian of  the  will  by  which  it  was  given  to  him,  if  he  really  believed  that  to 
have  the  will  in  his  custody  would  invalidate  it,  when  the  bare  suggestion  of 
the  diiUculty  would  so  naturally  have  induced  the  testatrix  to  obviate  the 
trouble,  which  she  could  have  done  with  convenience,  certainly,  and  safety. 
Moreover,  this  witness,  the  sole  beneficiary  under  the  paper  in  question,  ad- 
mits that  it  was  copied  from  a  form  procured  by  him  from  his  counsel  some  18 
months  before  this  paper  was  written;  and  that  hearing  his  sister,  Lydia  Hall, 
say  she  desired  to  make  a  will,  he  furnished  her  with  the  form,  and  told  her 
she  could  write  her  own  will,  and  no  one  would  know  anything  about  it.  He 
says  that  this  form  was  not  procured  with  reference  to  the  will  in  question, 
but  with  the  view  of  enabling  his  own  wife  to  dispose  by  will  of  certain  real 
estate  which  had  been  devised  to  her  by  her  father. 

Such  are  some  of  the  circumstances  disclosed  by  this  witness  touching  the 
execution  of  this  paper,  which  was  admitted  to  probate  upon  his  testimony 
and  that  of  his  sou.  No  friend,  neighbor,  or  acquaintance  was  called  on,  other 
than  thi^  sole  beneficiary  and  his  son.  They  alone  testified  that  the  paper  was 
in  her  handwriting,  and  upon  that  testimony  it  was  admitted  to  probate.  At 
the  trial  of  the  issue  directed  in  this  suit,  and  in  the  face  of  the  (*harge  in  the 
bill  that  it  was  not  the  will  of  Lydia  Hall,  but  was  a  forgery  and  fraud,  Thomas 
Hall,  the  propounder,  who  held  the  afilrmative,  and  upon  whom  rested  the 
onus  of  proving  that  this  paper  was  wholly  written  by  Lydia  Hall,  offered  no 


Digitized  by  VjOOQIC 


Va.]  BROWN  V,  HALL.  187 

additional  testimony,  but  relied  solely,  in  this  respect,  upon  his  own  testimony 
and  that  of  his  son.  It  cannot  be  denied  that  the  circumstances  were  well 
calculated  to  engender  doubts  in  every  candid  mind  whether  the  paper  in 
question  was  either  in  whole  or  in  part  written  by  Lydia  Hall,  and  to  invoke 
the  most  rigid  scrutiny  of  the  court,  and  the  widest  range  of  investigation 
consistent  with  established  rules.  In  view  of  the  facts  and  circumstances 
disclosed  by  this  witness,  when  he  was  asked  on  cross-examination  if  any  one 
except  himself  knew  that  Lydia  Hall  had  made  a  will,  and  he  answered,  "Yes; 
I  told  Missouri  Davis,  Huf us  Thompson,  and  Dr.  Crockett, "  and  the  answer 
was  objected  to,  and  the  court  asked  to  exclude  it  as  not  responsive  to  the 
question,  it  should,  for  the  reason  assigned,  have  been  promptly  excluded 
from  the  jury;  and,  when  the  court  refused  to  do  so,  the  effect  of  the  answer 
became  doubly  damaging  to  the  exceptors.  The  object  of  the  question  was 
to  test  the  accuracy  and  truth  of  the  statements  made  by  the  witness  as  to 
the  circumstances  surrounding  Lydia  Hall  at  the  time  she  is  alleged  to  have 
written  the  paper  in  question,  and  as  to  the  obligation  of  secrecy  imposed  by 
her  upon  him  when  she  put  the  paper  in  his  charge.  The  inquiiy  was  as  to 
the  actual  knowledge  of  others,  and  not  as  to  what  the  witness  had  told  others. 
Instead  of  answ^'ring  the  question  directly,  the  witness  seems  to  have  ingen- 
iously availed  himself  of  the  opportunity  to  inject,  as  evidence  in  his  behalf» 
his  statements  made  to  third  persons,  and,  if  his  statement  or  answer  be 
true,  in  violation  of  his  sister's  request  to  keep  the  matter  secret.  Indeed^ 
this  witness,  the  propoanderof  the  paper,  could  not  on  his  behalf  have  proved 
his  own  declarations  to  these  persons,  even  had  he  introduced  them  for  the  pur- 
pose; and,  to  allow  him  on  the  witness  stand  to  testify  to  his  declarations 
made  to  others,  would  be  to  permit  him  to  indefinitely  multiply  the  effect  of 
his  evidence.  We  are  therefore  clearly  of  opinion  that  the  court  erred  in  re- 
fusing to  exclude  the  answer  made  by  the  witness  to  the  question  aforesaid. 
2.  We  will  now  consider  briefly  the  appellants'  assignment  of  error  desig- 
nated as  Xo.  3,  which  is  also  set  forth  in  the  bill  of  exceptions.  It  is  that  on 
the  trial  of  the  issue  the  defendants  therein,  the  plaintiffs  in  the  suit,  intro- 
duced a  witness  (Addison  Davis)  who  testified  that  he  had  been  acquainted 
for  many  years  with  Thomas  HaU,  had  seen  him  write,  and  was  acquainted 
with  his  handwriting,  but  was  not  acquainted  with  the  handwriting  of  Lydia 
Hall;  and  the  writing  propounded  as  the  will  of  Lydia  Hall  was  handed  to 
the  witness,  and  the  counsel  for  the  defendants  in  said  issue  announced  their 
purpose  and  ability  to  prove  by  the  witness  (Davis)  that  the  pretended  will 
was  in  the  handwriting  of  Thomas  Hall,  the  propounder;  to  the  introduction 
of  which  testimony  the  plaintiff  in  the  issue  objected,  and  the  court  sustained 
the  objection,  and  refused  to  permit  the  witness  to  testify  as  suggested.  It 
should  go  without  the  saying,  that  this  ruling  was  palpably  erroneous.  Itr 
in  effect,  asserts  the  anomalous  proposition  that  while  it  is  competent  to  prove 
that  a  paper  propounded  as  the  holograph  will  of  a  certain  person  is  not  in 
the  handwriting  and  was  not  written  by  that  person,  yet  it  is  not  competent 
to  prove  that  it  was  written,  not  by  the  person  by  whom  it  purports  to  have  been 
written,  but  by  another  and  different  person,  the  propounder  himself;  or,  in 
other  words,  that  it  is  not  competent  to  establish  the  invalidity  of  a  paper  pro- 
pounded as  the  last  will  and  testament  of  a  person  by  proving  that  it  was  a  fraud 
and  forgery,  and  that  it  was  forged  by  the  propounder  thereof.  It  is  charged  in 
the  bill  that  the  paper  in  question  is  not  the  last  will  and  testament  of  Lydia 
Hall,  deceased;  that  it  was  not  written  by  her  either  in  whole  or  in  part;  and 
that  it  is  a  fraud  and  forgery.  Could  there  be,  in  the  nature  of  things,  any 
more  conclusive  proof  of  the  fraudulent  act  of  propounding  as  true  a  false 
and  forged  will,  than  by  establishing,  by  competent  evidence,  not  only  that 
the  paper  propounded  is  false  and  forged,  but  that  it  was  forged  by  the  pro- 
pounder. We  think  not.  In  order  to  the  validity  of  a  will,  the  statute  (sec- 
tion 4,  c.  118,  Code  1873)  requires  that  it  shall  be  in  writing,  and  signed  by 


Digitized  by  VjOOQIC 


jd 


188  SOUTHEAflTEEN  REPORTER.  [Va. 

the  testator,  or  by  some  other  person  in  his  presence  and  by  his  direction,  in 
such  manner  as  to  make  it  manifest  that  the  name  is  intended  as  a  signature; 
and,  unless  it  be  wholly  written  by  the  testator,  the  signature  shall  be  made 
or  the  will  acknowledged  by  him  in  the  presence  of  at  least  two  competent 
witnesses  present  at  the  same  time,  who  shall  subscribe  the  will  in  the  pres- 
ence of  the  testator.  If  the  writing  is  signed  by  the  testator  in  such  manner 
as  to  make  it  manifest  that  the  name  is  intended  as  a  signature,  and  is  whoUj 
written  by  him,  it  is  a  valid  will,  though  it  be  unattested  by  witnesses.  The 
writing  here  propounded  as  the  will  of  Lydia  Hall,  deceased,  purports  to  be 
wholly  written  and  signed  by  her.  On  the  trial  of  the  issue  devisavitTel  mm 
directed  in  this  case,  the  sole  question  was  whether  or  not  the  paper  in  ques- 
tion was  the  will  of  Lydia  Hall,  deceased;  or,  in  the  language  of  our  statute, 
(section  34,  c.  118,  Cknle  1873, )  *'  whether  any,  and,  if  any,  how  much, "  thereof 
was  her  will.  The  propounder,  Thomas  Hall,  held  the  affirmative,  and  the 
onus  was  upon  him  to  establish  the  fact  that  the  paper  propounded  was  what 
it  purports  to  be, — the  holograph  will  of  Lydia  Hall,  deceased.  To  establish 
this  all-important  and  indispensable  fact,  he  was  content  to  rely  upon  his  own 
testimony  and  that  of  his  son,  when  the  will  came  from  his  possession;  be 
being  the  sole  beneficiary.  Thomas  Hall  having  thus  rested  his  case,  the  de- 
fendants therein,  to  sustain  the  issue  on  their  part,  introduced  not  less  than 
three  witnesses*  who  testified  that  they  had  known  the  decedent  long  and 
well,  and  that  they  had  had  opportunities  to  be,  and  thattliey  were,  acquainted 
with  her  handwriting,  and  that  the  paper  propounded  as  her  will  was  not  in 
her  handwriting.  And  the  said  defendants,  to  further  sustain  their  issue  on 
their  part,  offered  to  prove  by  a  witness  that  the  writing  in  question  was  a 
forgery,  and  in  the  handwriting  of  the  propounder;  but  the  court,  on  the  mo- 
tion of  the  counsel  for  the  plaintiff  in  the  issue,  rejected  the  evidence,  and 
thus  arose  the  question  under  consideration. 

The  only  thing  essential  to  the  validity  of  every  testamentary  paper  is  that 
it  truly  expresses  the  will  of  a  free  and  capable  testator  or  testatrix.  There 
is  in  the  present  case  no  question  as  to  testamentary  capacity,  but  there  is  a 
most  serious  question  as  to  whether  the  paper  propounded  by  Thomas  Hall 
was  written,  either  in  whole  or  in  part,  by  Lydia  Hall,  deceased.  If  it  was 
not  wholly  written  and  signed  by  her,  it  is  not  her.  will.  And  so,  if  it  was 
written,  either  in  whole  or  in  part,  by  Thomas  Hall,  the  propounder,  it  is  not 
only  not  her  will,  but  is  a  fraud  and  forgery,  as  charged  in  the  bill.  There- 
fore, while  it  is  sufficient  to  show  by  competent  evidence  that  a  pretended 
holograph  will  is  not  in  the  handwriting  of  the  decedent,  yet  it  is  perfectly 
competent,  and  even  desirable,  when  it  can  be  done,  to  prove  by  whom  it  was 
written,  so  as  to  demonstrate  the  invalidity  of  the  writing,  though  absolute 
demonstration  is  not  required,  and  in  most  cases  is  not  attainable.  A  witness 
may,  as  in  this  case,  be  unacquainted  with  the  handwiitingof  the  decedent,  and 
may  yet  be  perfectly  acquainted  with  the  handwriting  of  the  propounder  of  an 
alleged  will,  and  may  be  able  to  testify  positively  that  it  is  in  bis  handwriting; 
or  a  witness  may  have  positive  knowledge,  independently  of  his  knowledge  of 
the  handwriting,  that  the  alleged  will  is  a  forgery,  and  was  forged  by  the  pro- 
pounder, or  by  some  other  person  named.  Can  it  be  doubted  for  a  moment  that, 
in  either  case,  the  evidence  is  clearly  admissible?  We  think  not;  for  it  is  but 
another  and  more  conclusive  mode  of  showing  that  the  paper  was  not  written 
by  the  person  whose  will  it  purports  to  be.  It  is,  too,  the  most  direct  and  posi- 
tive way  of  proving  the  invalidity  of  the  paper  propounded.  In  many  cases 
it  might  be  extremely  difficult,  if  not  impossible,  to  prove  the  handwriting  of  a 
dead  peraon ;  for  the  handwriting  of  a  person  may  not  be  sufficiently  known 
to  enable  any  one  to  testify  with  any  degree  of  confidence  in  respect  thereof, 
just  as,  in  questions  of  veracity,  it  not  unfrequently  occurs  that  persons  have 
formed  no  character  or  general  reputation  in  respect  of  which  witnesses  can 
be  found  to  testify. 
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In  the  present  case,  the  paper  propounded  as  the  will  of  the  decedent  is 
BQrround^  by  ctrcumstanceB  of  a  suspicious  character,  calculated  to  arouse 
the  jealous  scrutiny  of  the  court,  and  calling  for  searching  investigation;  yet, 
in  rejecting  the  evidence  offered  by  the  defendants  in  the  issue  to  prove  that 
the  paper  in  dispute  is  in  the  handwriting  of  the  propounder,  the  court  prac- 
tically closed  the  door  against  one  of  the  legitimate  modes,  and  the  most  direct 
and  certain  mode,  of  proving  that  the  paper  propounded  was  not  written r 
either  in  whole  or  in  iMirt,  by  Lydia  Hall  deceased,  and  is  not  her  will,  but  is 
a  fraud  and  forgery,  as  charged  in  the  bill. 

It  cannot  be  necessary  to  cite  authorities  for  the  proposition  that  a  forged 
wiU  is  fraudulent  and  void.  Nor  can  it  be  said  that  a  party  contesting  tbe 
validity  of  a  will  is  confined  to  any  one  mode  of  proving  that  the  instrument 
was  not  written  or  signed  by  the  decedent,  there  being  more  than  one  legiti- 
mate mode  of  establishing  the  fact.  For  example,  in  the  case  of  Tucker  v. 
CaUerU  6  Gall,  90,  the  question  was  as  to  the  validity  of  a  codicil  to  a  will; 
and  it  was  held  that  the  party  objecting  to  the  probate  was  not  confined  to 
an  inquiry  into  the  testator's  sanity  and  signature,  but  might  go  into- evi- 
dence as  to  fraud  in  obtaining  the  signature.  So,  in  the  present  case,  the 
question  being  as  to  the  validity  of  the  paper  propounded  as  the  true  last  will 
of  Lydia  Hall,  deceased,  it  is  competent  to  show  that  it  is  invalid  as  a  will  hj 
proving  either  that  it  was  not  written  by  her,  or  that  it  is  a  forgery  and  waa 
forged  by  a  specified  person,  whether  that  person  be  the  propounder  or  an- 
other. We  repeat,  therefore,  that  the  court  erred  in  rejecting  the  evidence 
offered  by  the  defendants  in  the  issue  to  prove  that  the  paper  proposed  waa 
in  tbe  handwriting  of  the  propounder,  Thomas  Hall. 

As,  for  the  two  errors  aforesaid,  the  case  will  have  to  go  back,  it  becomes 
unnecessary  to  consider  at  length  the  appellants*  (defendants  in  the  issue)  ex- 
ception to  the  ruling  of  the  court  refusing  to  set  aside  the  verdict  of  the  jury, 
etc.  In  discussing  the  merits  of  the  exceptions  taken  by  the  defendants  in 
the  issue  to  the  ruling  of  the  oourt, — Firsts  in  refusing  to  exclude  the  said 
answer  of  tbe  propounder  to  the  question  put  to  him  on  cross-examination; 
and,  Mcond,  in  rejecting  ttie  evidence  offered  by  the  defendants  to  prove  that 
the  writing  propounded  was  in  the  handwriting  of  the  propounder, — it  has 
been  necessary  to  refer  to  much  of  the  evidence  in  order  to  show  the  per- 
tinency of  the  objections  taken  to  the  rulings  of  the  court  below.  But  in 
doing  so  it  is  not  to  be  understood  that  any  opinion  is  intimated  as  to  the 
weight  of  evidence  before  the  jury,  nor  is  anything  said  in  this  opinion  in- 
tended to  discredit  any  witness  who  testified.  For  the  reasons  aforesaid  the 
decree  appealed  from  must  be  reversed  and  annulled,  the  verdict  of  the  jury 
found  on  the  trial  of  said  issue  set  aside,  and  the  cause  remanded  to  said  cir- 
cuit court,  with  directions  to  impanel  a  jury  for  the  retrial  of  said  issue  at 
tbe  bar  of  said  oourt,  and  to  be  further  proceeded  in  to  a  final  decree  in  the^ 


FsiBGB  et  aL  v.  Qbaham  et  dl. 
(Supreme  Court  of  Appeals  of  Virginia.    Angast  16, 1888.) 

1.  EZBCOTORS  AND  ADIOyiSTRATOBS— SaLSS  UNDBR  ORDBR  OF  ConBT-^OBISDIOTIOK. 

Code  Va.  S  2665,  making  all  the  real  estate  of  any  person  who  may  die  intestate, 
or  which,  though  he  die  testate,  is  not  charged  with  the  payment  of  his  debts,  as- 
sets for  the  payment  of  debts  in  the  order  in  which  personalty  is  to  be  applied,  does 
not  authorize  an  executor,  who  is  granted  no  powers  as  to  the  realty  under  the  will, 
to  maintain  a  suit  against  the  heirs  to  have  the  realty  sold  to  pay  debts,  nor  does  it 
authorize  him  to  brinff  a  bill  as  next  friend  to  the  heirs,  joining  the  widow,  to  com- 
pel the  creditors  to  sell  the  realty  to  pay  debts. 

2.  Bame— Defect  m  Jusisdict/on— Bill  of  Review. 

While  the  court  had  no  jurisdiction  to  maintain  such  suit,  it  had  jurisdiction  of 
the  subject-matter  and  the  parties,  and  its  decree  is  binding,  though  erroneous,  on. 
them  until  reversed,  and  a  bill  of  review  will  lie  to  vacate  it. 
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8.  Samie— Sai<b  of  Wn>ow*8  Intebbst— Ck>NSENT  Obtained  bt  Threats. 

The  widow,  having  been  induced  to  consent  to  a  sale  of  her  interest  in  connection 
with  that  of  the  heirs,  by  threats  that  the  purchasers  of  the  children's  land  would 
make  her  surroundings  uncomfortable,  is  entitled  also  to  have  the  sale  of  her  inter- 
est set  aside. 
4.  Same— Rights  of  Pubchaser— EIxbgutor  as  Purchaser. 

The  decree  ordered  a  public  sale,  but  the  sale  was  made  privately.  The  decree 
ordered  as  much  of  the  land  sold  as  was  necessary  to  pay  the  debts,  which  by  an 
account  was  shown  to  be  18,000,  whereas  186,000  wortn  of  land  was  sold.  Meld, 
that  the  purchaser  could  claim  no  rights  to  protection;  especiallv  where  it  ap- 
peared that  the  executor,  who  had  insututed  the  suit,  and  managed  it  all  the  way 
through  by  his  own  counsel,  was  in  fact  the  purchaser,  though  not  the  nominal 
bidder. 
Richardson,  J.,  dissenting. 

Appeal  from  circuit  court,  Wythe  county. 

Blair,  Boiling,  Henry  <§  Qraham,  for  appeHsnts.     Peiros,  Walker  eft 

Walker,  for  appelleecu 

Lagt,  J  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Wythe 
county,  rendered  on  the  2l8t  day  of  December,  1887.  The  liistory  of  this  con- 
troversy, as  it  is  set  forth  in  the  transcript  before  us,  is  briefly  stated  as  fol- 
lows: On  the  6th  day  of  June,  1875,  William  Peirce,  of  the  county  of  Wythe, 
die^,  leaving  the  appellant,  Emaline  Peirce,  and  their  five  infant  children,  the 
other  appellants,  surviving  him;  the  oldest  child  at  that  time  being  in  his 
tenth  year,  and  the  youngest  in  his  third  year.  His  will  was  duly  probated, 
by  which  he  gave  to  his  wife  one-third  of  his  property  for  life.  The  residue, 
including  the  remainder  at  the  death  of  his  wife,  he  divided  equally  among 
his  children ;  and  by  his  will  appointed  two  of  his  friends,  John  0.  Roper  and 
David  P.  Graliam,  his  executors;  but  the  latter,  who  was  his  relative,  alone 
qualified  as  executor.  The  real  estate  of  the  said  William  Peirce  consisted  of 
2,100  acres  by  a  recent  survey,  and  is  very  valuable.  On  the  Slst  day  of 
January,  1876,  seven  montlis  after  the  death  of  the  said  William  Peirce,  Gra- 
ham, the  said  executor,  instituted  a  suit  in  chancery,  in  which  the  widow  and 
children  were  joined  as  plaintiffs,  against  William  Gibboney  and  others, 
creditors  of  the  estate  of  the  said  Peirce;  the  object  of  this  suit  being  to  sell 
the  real  estate  to  pay  debts  of  the  estate.  An  account  was  ordered  in  the 
cause  in  vacation,  on  the  4th  day  of  August,  1876,  of  the  transactions  of  the 
executor,  and  of  the  debts  of  the  estate.  The  latter  appeared  to  be,  principal 
and  interest,  $8,406.13.  At  the  next  ensuing  term  of  the  circuit  court  of 
Wythe,  the  bill  was  taken  for  confessed,  and  the  report  of  the  commissioner 
of  the  debts,  etc.,  confirmed,  and  a  further  account  ordered  of  the  debts,  and 
a  commissioner  appointed  to  sell,  rent,  or  lease  for  a  term  of  yearathe  real  es- 
tate in  the  bill  mentioned.  This  commissioner  was  shortly  removed,  and  an- 
other appointed  at  the  March  term,  1879,  to  execute  former  decrees  in  the 
cause,  to  sell  the  lands,  or  so  much  as  might  be  necessary  to  pay  the  debts, 
subject  to  the  widow^s  dower;  $800  to  be  required  in  cash,  and  the  residue 
upon  a  credit  of  one,  two,  and  three  years^  equal  installments.  This  was  at 
the  March  term,  1879.  In  October  following,  anotlier  bill  was  filed  by  the 
executor  against  the  widow  and  her  infant  children,  having  the  same  object 
as  the  first;  and,  at  the  December  term  following,  the  bill  was  taken  for  con- 
fessed as  to  all  the  defendants,  and  a  guardian  ad  litem  appointed,  who  filed 
a  formal  answer;  and,  at  another  day  in  the  same  term,  another  decree  was 
rendered,  by  which  the  two  causes  were  brought  on  to  be  heard  together,  and 
the  same  commissioner  ordered  to  execute  former  decrees.  At  the  March 
term  following,  1880,  a  decree  was  rendered  in  the  cause,  confirming  a  sale  in 
the  mean  time  made,  and  referred  to  in  the  decree.  A  report  of  this  sale, 
filed  in  the  papers  in  the  cause  at  sometime,  undated  and  unindorsed,  (which 
is  objected  to  for  that  cause,)  sets  forth  that  this  sale  was  made  March, 
1880,  to  **  Messrs.  Crockett  &  Co.,  i.  e.,  to  M.  B.  Tate,  John  W.  Bobinson,  and 
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James  S.  Crockett,"  for  $35,000,  $2,000  in  cash,  and  residue  on  a  credit  of 
one,  two,  and  three  years,  and  that  in  this  sale  the  widow's  dower  was  in- 
cluded by  permission.  At  the  March  term,  1880,  this  sale  was  confirmed,  and 
the  widow's  dower  valued  by  report  of  commissioner  at  $7,824.40.  By  de- 
cree of  the  March  term,  1881,  the  same  commissioner  was  ordered  to  collect 
bonds  and  pay  debts  pro  rata.  At  the  March  term,  1882,  the  guardian  of  the 
children  was  required  to  give  bond  in  the  penalty  of  $30,000.  At  the  Septem- 
ber term,  1882,  the  said  commissioner  was  directed  to  make  a  deed  to  the  pur- 
chasers of  this  ]and»  to-wit,  M.  B.  Tate,  James  S.  Crockett,  John  W.  Robin- 
son, D.  P.  Graham,  B.  C.  Hoffman,  and  James  Moore,  who  do  business  as  the 
New  River  Iron  Company,  or  such  other  name  as  they  direct.  And  at  the 
December  term,  1883,  it  is  recited  that  the  said  deed  had  been  by  the  direc- 
tion of  the  said  persons  made  to  "The  Foster  Falls  Manufacturing  Co."  At 
the  September  term,  1886,  a  decree  was  rendered  in  the  cause  by  which  a  re- 
port of  the  commissioner  was  received  and  confirmed;  and,  it  appearing 
therein  that  $22,988.24  had  been  collected  and  disbursed,  less  $112.37,  and 
that  the  residue  of  the  purchase  money  had  not  been  collected,  but  had  been 
secured  by  a  lien  retained  on  the  face  of  the  deed  mside  to  the  said  ''The 
Foster  Falls  Manufacturing  Co.,"  as  a  lien  in  favor  of  the  heirs  of  William 
Feirce,  it  was  recommended  that  the  said  balance  remain  as  it  is, — ^that  js, 
uncollected, — as  a  safe  investment  for  the  infant  heirs,  and  by  the  decree  it 
was  so  left;  and  the  $112.37  in  hand  decreed  to  be  paid  over  to  John  W.  Rob- 
inson, guardian  of  the  infant  children  of  William  Feirce,  deceased,  and  the 
cause  stricken  from  the  docket;  this  decree  being  rendered,  as  stated,  at  the 
September  term,  1886. 

At  rules,  on  the  first  Monday  in  February,  1887,  the  said  Emaline  Feirce, 
the  widow  of  William  Feirce,  and  the  five  children,  Isaac,  William,  David, 
Martha,  and  James  Feirce,  the  last  four  being  still  infants,  suing  by  their 
mother,  the  said  Emaline  Feirce,  as  their  next  friend,  filed  their  bill  of  review 
in  the  cause  against  M.  B.  Tate,  James  S.  Crockett,  John  W.  Robinson,  D. 
F.  Graham,  R.  C.  Hoffman,  James  Moore,  "The  Foster  Falls  Manufacturing 
Co.,"  and  W.  C.  Bullett,  in  which,  after  setting  forth  the  foregoing,  they  ask 
that  the  several  decrees  heretofore  rendered  in  the  cause,  as  stated  above,  may 
be  reviewed,  reversed,  and  annulled,  and  that  the  sale  of  the  land  already 
mentioned,  to  D.  F.  Graham  and  others,  be  set  aside  and  annulled;  and,  these 
having  effected  a  sale  of  this  property  to  the  said  W.  C.  Bullett  at  the  price  of 
$15O,0K)O,  that  this  sale  be  enforced  as  against  Bullett  for  their  benefit.  The 
complainants  in  this  bill  set  forth  many  errors  in  the  record  of  the  said  suits 
to  their  prejudice,  whereby  their  inheritance  was  lost  to  them,  and  character- 
ize the  proceedings  an  anomaly  in  chancery  pleading  and  practice.  These 
errors  are  set  forth  at  great  length,  under  numerous  heads.  They  are  sub- 
tantially  as  follows:  That  the  suit  by  the  executor,  who  had  no  powers  granted 
under  the  will  concerning  the  land,  the  same  being  devised  to  the  wife  and 
children  of  the  testator,  could  not  be  maintained  to  sell  the  lands  of  the  in- 
fants, and  because  the  lands  were  subjected  to  pay  the  debts  in  advance  of 
the  personal  assets;  that  the  infants  were  throughout  the  proceedings  unrep- 
resented by  counsel,  except  so  far  as  their  real  adversary,  the  executor,  sup- 
plied his  own  counsel;  that  there  was  no  necessity  to  sell  the  lands  to  pay 
debts,  no  debts  having  -been  asserted  against  the  estate,  and  no  proof  that  the 
rents  and  profits  would  not  pay  the  debts  in  five  years  if  such  had  been  as- 
serted against  the  estate;  that  the  land  was  decreed  to  be  sold  publicly,  and 
was  in  fact  sold  at  a  sacrifice  privately;  that  the  land  was  advertised  as  con- 
taining 1,500  acres,  when  it  in  fact  contained  2,100  acres,  as  the  records  of 
the  county  showed;  that  the  decree  directed  so  much  land  only  to  be  sold  as 
was  necessary  to  pay  the  debts,  whereas  $35,000  worth  of  land  was  sold  to 
pay  a  totil  indebtedness  of  some  $8,000,  and  that  this  was  a  very  great  sac- 
rifice, as  is  well  known  and  can  be  established  by  proof,  the  testator  having 
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refused  $75»000  for  the  land,  and  an  actual  sale  had  been  made  pendente  liter 
bringing  $150,000  for  the  land,  and  this  before  the  purchase  money  had  been 
paid  under  the  first  sale;  that  the  executor,  the  artificer  who  wrought  all  tliis^ 
injury,  who  was  their  fatlier^s  executor,  their  next  friend,  who  had  their 
mother  removed  as  their  guardian,  and  had  his  brother*in-law  appointed  in 
her  stead, — that  this  multiform  friend  was  in  fact  and  substance  the  purchaser 
of  their  inheritance,  and  paid,  under  the  sanction  of  this  court,  the  purchase 
money  into  the  hands  of  his  brother-in-law  and  co-purchaser,  not  in  money,, 
but  in  a  bond  to  be  held  for  them,  secured  on  their  own  land,  while,  in  ad* 
vance  of  becoming  a  complete  purchaser,  he  had  speculated  on  the  property 
through  a  wide  range,  and,  while  they  had  left  only  a  few  thousand  dollars  of  a 
princely  inheritance,  he,  without  the  expenditure  of  the  purchase  money,  had, 
by  aslcillful  use  of  his  trust  relations,  realised  an  immense  fortune;  that  while- 
throughout  the  proceedings  now  called  in  question  they  were  never  repre- 
sented by  counsel  except  the  attorney  of  this  executor,  and  that  from  first  to> 
last  the  will  of  William  Peirce  was  never  exhibited  in  these  causes;  that^ 
some  time  before  his  death,  William  Peirce  had  an  inclusive  survey  made  of 
his  land  by  an  accomplished  surveyor,  which  was  of  record,  showing  an  actual 
acreage  of  2,100  acres,  and  that  this  executor  was  a  neighbor  to  this  land,  and 
knew  every  part  of  it;  this  land  was  really  represented  throughout  the  proceed* 
ings  as  1,500  acres,  and  that  the  hand-bills  advertising  the  sale  represent  that 
this  land  contains  1,500  acres,  while  the  said  purchaser  and  his  associates  linew 
well  what  they  were  buying,  and  took  a  deed  by  metes  and  bounds  for  2,100 
acres,  as  the  conveyance  made  to  them  shows,  and  a  plat  of  this  survey  is  made 
part  of  the  deed;  that  there  was  fraud  or  collusion  between  thase  purchasers, 
and  some  of  whom  owned  lands  in  the  neighborhood,  and  greatly  coveted  this 
land;  that  within  seven  months  from  the  death  of  William  Peirce,  before  the 
personal  assets  had  been  collected  and  administered,  and  before  a  debt  had  been 
demanded,  such  was  the  impatience  of  their  desire  to  obtain  this  land  that  the 
executor  hurried  into  court,  under  the  guise  of  his  office  as  such,  to  sell  thla 
princely  estate,  to  pay  off  a  few  thousand  dollars  of  debts,  in  his  paternal  anx- 
iety to  save  the  children  of  his  old  friend  from  paying  interest  on  the  debts, 
which  in  fact  these  purchasers  had  already  for  the  most  part  acquired  as  their 
own,  and,  in  order  to  control  the  purchase  money  for  the  land  other  than  the 
amount  to  go  to  the  creditors,  a  bond  in  excessive  penalty  was  required  of 
their  guardian,  and  their  mother  removed  as  such,  and  the  co-purchaser  and 
brother-in-law  substituted  as  stated,  and  creditor  and  debtor  neatly  merged, 
and  the  said  bond  so  remained  to  this  day  uninvested,  $35,000  worth  of  land 
having  been  sold  to  pay  $8,406.12  of  debts,  and  the  residue  remaining  unpro- 
ductive, in  the  hands  of  these  co-purchasers;  that  the  widow,  under  a  mistake 
as  to  her  rights,  agreed  at  last,  under  much  pressure,  to  suffer  her  dower  to 
go,  upon  deceptive  representations;  and  the  sale,  being  illegal  and  void  as  to 
the  co-plaintiffs,  should  be  set  aside  as  to  her  also. 

The  defendants  demurred,  and  answered  denying  everything  like  bad  faith, 
fraud,  and  collusion;  Graham  claiming  to  have  acted  in  all  things  for  the  good 
of  the  estate,  and  the  purchasers  claiming  as  bona  flde  And  complete  purchas- 
ers for  value,  and  claiming  the  benefit  of  their  purchase.  Bullett  answered 
that  he  had  purchased  and  paid  $500,  not  $5,000,  cash,  upon  condition  that 
he  could  get  a  good  title;  but  that  he  had  not  been  satisfied  with  the  title  the 
"Foster  Falls  Manufacturing  Co. "  could  make,  and  had  demanded  a  deed  from 
the  individual  members  of  the  firm,  with  general  warranty;  that  Graham, the 
executor,  was  a  purchaser,  as  appeared  by  the  decree  directing  a  conveyance 
of  the  property;  that  the  corporation  had  never  been  legally  organized;  that 
the  purchase  money  had  never  been  paid,  and  the  title  was  clouded  by  liena 
under  the  decrees  in  the  cause;  that  the  individual  members  of  the  corpora- 
tion refused  to  make  him  a  deed  with  general  warranty,  and  he  was  unwilling 
to  accept  the  warranty  of  the  corporation,  as  tliat  would  practically  cease  to 
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exist  as  soon  as  tbe  deed  was  made  and  the  purchase  money  paid,  as  that  would 
be  at  once  divided  among  the  individuals;  that  the  sale  was  made  within  six 
months  after  the  date  of  the  rendition  of  the  decree,  and  Graham  was  one  of 
the  purchasers,  and  that,  In  addition  to  all  this,  tbe  filing  of  the  bill  in  this 
cause  bad  thrown  such  additional  cloud  upon  tbe  title  as  to  put  an  end  to  all 
his  efforts  to  get  the  title  perfected;  that,  by  the  terms  of  his  contract,  he  was 
entitled  long  since  to  the  possession  of  the  property,  which  has  not  been  given 
him,  and  cannot  now,  for  a  longer  time  than  be  looked  for,  and  he  is  released, 
and  declines  to  take  tbe  property  at  all. 

Depositions  were  taken  on  both  sides  to  sustain  their  respective  assertions 
and  denials;  and  on  the  21st  day  of  December,  1887,  a  decree  was  rendered  in 
tbe  cause,  dismissing  the  bill  of  the  complainants;  whereupon  they  applied 
for  and  obtained  an  appeal  to  this  court. 

The  first  assignment  of  error  here  is  that  it  was  error  to  entertain  tbe  suit 
of  the  executor  to  sell  the  land  of  the  heirs  to  pay  the  debts  of  the  estate. 
This  right  is  claimed  for  the  executor  by  reason  of  the  statute  malcing  real 
estate  assets  for  the  payment  of  debts  in  the  same  order  as  the  personal  estate. 
This  statute,  which  was  enacted  m  1841-42,  and  wliich  appears  in  the  Ck>de 
of  1849,  as  the  third  section  of  chapter  131,  is  to  be  found  in  the  Ck>de  of  Vir- 
ginia at  section  2665,  and  is  as  follows:  '*  AU  real  estate  of  any  person  who 
may  hereafter  die,  as  to  which  he  may  die  intestate,  or  which,  though  he  die 
testate,  shall  not  by  his  will  be  charged  with  or  devised  subject  to  the  pay- 
ment of  his  debts,  or  which  may  remain  after  satisfying  the  debts  with  which 
it  may  be  so  charged,  or  subject  to  which  it  may  be  so  devised,  shall  be  assets 
for  the  payment  of  the  decedent's  debts,  and  all  lawful  demands  against  his 
estate,  in  tbe  order  in  which  the  personal  estate  of  a  decedent  is  directed  to  be 
applied.**  The  next  section  (2666)  provides  bow  such  assets  shall  be  admin- 
istered: *Such  assets,  so  far  as  they  may  be  in  the  hands  of  the  personal  rep- 
reeentatlve  of  tbe  decedent,  may  be  administered  by  the  court  in  the  office 
whereof  there  is  or  may  t>e  filed,  under  the  one  hundred  and  twenty-first  chap- 
ter, a  report  of  the  accounts  of  such  representative,  and  of  the  debts  and  de- 
mands i^ainst  the  decedent's  estate,  or  they  may  in  any  case  be  administered 
by  a  court  of  equity  "  This  statute  has  frequently  been  under  consideration 
in  this  court;  but  1  find  no  case,  and  none  has  been  cited,  where  tlie  ques- 
tion has  come  up  in  this  particular  form,  i.  e.,  where  an  executor  with  no 
powers  under  the  will  to  that  end  has  claimed  the  right  to  maintain  a  suit 
against  tbe  heirs  to  have  their  real  assets  administered  to  pay  the  debts  of  the 
testator,  or  where,  as  in  the  first  bill,  the  executor  has  daimed  the  right  to 
take  tbe  widow  in,  and  as  next  friend  to  them  to  take  the  infant  heirs  into 
court  as  plaintiffs  to  compel  the  creditors  to  sell  the  real  estate  to  pay  their 
debts.  In  MoCandlish  v.  Keen,  13  Giat.  630,  Judge  Lee,  speaking  of  this 
statute,  says:  ''The  law  makes  real  estate  assets  merely,  to  be  disposed  of  as 
personal  assets;  and  a  creditor  has  no  lien  upon  the  assets.  He  has  a  right  to 
have  the  whole  applied  in  a  due  course  of  administration.'*  In  the  familiar 
case  of  BrewU  v.  Lawson,  76  Va.  41,  the  court  says:  "The  act  of  1849  (Code 
1873,  c  127.  §  3)  [meaning  this  act,  section  2665,  Code  Va.]  does  not,  we 
think,  alter  the  rule,  (that  it  is  settled  in  Virginia  that  no  judgment  against 
the  executors  can  bind  the  heirs,  or  in  any  manner  affect  them.)  It  makes 
real  estate  descended  or  devised  (not  charged  by  the  will  with  debts)  legal  as- 
sets in  the  hands  of  the  heirs  and  devisees;  but  there  would  seem  to  be  the 
same  lack  of  privity  now  as  before  between  tlie  personal  representatives  and 
the  heir  or  devisee."  As  was  said  in  that  case,  and  is  obvious  from  tiie  stat- 
ute, the  creditor  may  come  into  a  court  of  equity  and  sue  the  heir  or  devisee; 
section  6,  c.  127,  Code  1873,  provides  that  "an  lieir  or  devisee  may  be  sued 
in  equity  l)y  any  creditor  to  whom  a  debt  is  due  for  which  the  estate  de- 
scended or  devised  is  liable,  or  for  which  the  said  heir  or  devisee  is  lial>Ie  in 
respect  to  suoh  estate;  and  be  shall  not  be  liable  to  an  action  at  law  for  any 
v.Ts.K.no.S — 13  .  (  \ 
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matter  for  which  there  may  be  redress  by  such  suit  in  equity."  The  executor 
is  charged  as  such  with  the  administration  of  the  personal  assets,  and  such 
real  assets  as  may  be  charged  with  the  payment  of  debts  by  the  will;  but 
otherwise  his  relations  to  the  real  estate,  to  the  heir  descended  or  devised,  re- 
main as  heretofore;  that  is,  as  such,  he  has  no  concern  with  them  whatever. 
Litterall  v.  JacksaUf  80  Va.  604,  and  cases  cited.  If  he  has  no  interest  in  or 
right  concerning,  he  has  no  capacity  to  bring  a  suit  to  sell  it.  His  concern 
was  with  the  personal  assets,  and  his  duty  was  to  administer  them  in  due 
course;  but  the  administration  of  the  real  assets,  though  subject  to  be  admin- 
istered in  a  court  of  equity  in  any  case,  are  not  so  subject  at  his  suit.  The 
statute  expressly  provides  that  this  ^hall  be  done  at  the  9uit  of  the  creditor. 
It  is  a  complete  answer  to  a  suit  in  any  case  that  the  plaintiff  has  no  cause  of 
action.  And  there  can  be  no  doubt  that  in  this  case  the  plaintiff  had  no  cause 
of  action,  either  in  the  first  suit  or  in  the  second. 

But  it  is  urged  for  the  appellees  that  if  the  circuit  court  was  without  juris- 
diction, as  is  claimed  by  the  appellants,  to  entertain  this  suit,  that  then,  the 
decree  being  a  nullity,  it  was.no  obstacle  to  an  action  of  ejectment  against  the 
purchasers;  and,  the  remedy  being  complete  at  law,  the  bill  in  this  case  must 
be  dismissed.  But  this  is  not  such  a  case.  The  circuit  court  had  jurisdiction 
of  tiie  subject-matter  of  the  suit,  and  of  the  parties,  and  its  decree,  while  er- 
roneous, was  nevertheless  binding  on  the  parties  until  reversed  for  error. 

But  it  in  again  insisted  by  the  appellees  that  the  sale  in  this  case  was  a  ju- 
dicial sale,  and  that  a  fair  purchaser  is  not  bound  to  go  through  all  the  pro- 
ceedings, and  to  look  into  all  the  circumstances,  to  see  that  the  decree  U  right 
in  all  its  parts.  He  has  the  right  to  presume  the  court  has  taken  the  neces- 
sary steps  to  investigate  the  rights  of  the  parties,  and  upon  such  investiga- 
tion has  properly  decreed  a  sale.  There  can  be  no  doubt  that  a  purchaser  is 
bound  by  the  decree  in  the  cause  under  which  the  sale  is  ordered  to  be  nmde, 
and  if  he  buys  from  a  person  not  authorized  to  sell,  or  buys  something  not 
decreed  to  be  sold»  he  can  claim  nothing  under  the  decree.  The  decree  under 
which  the  sale  is  made,  confers,  and  at  the  same  time  limits  and  defines,  the 
autliority  of  the  commissioner  making  the  sale.  The  decree  in  this  case  was 
for  a  public  sale;  the  sale  was  made  privately.  The  decree  was  for  the  sale  of 
as  much  of  1,500  acres  of  land  as  was  necessary  to  pay  debts.  How  much 
was  this,  the  decree  did  not  show;  but  an  account  taken  and  reported  in  the 
case  showed  that  the  debts,  principal  and  interest,  amounted  to  about  S8,000. 
The  sale  was  for  enough  land  to'  bring  $35,000.  But,  beyond  all  this,  the 
purchaser  in  this  case  was  the  very  person  who  must  be  held  to  the  fullest 
knowledge  of  all  the  circumstances  involved;  for  it  was  upon  his  suit  that  all 
was  done.  He  denies  stoutly  that  he  is  a  purchaser;  but  he  cannot  deny  this : 
the  deed  is  to  him,  and  he  has  executed  his  bonds  as  such.  He  may  not  have 
been  an  original  bidder, — that  is  immaterial.  He  certainly  is  a  purchaser; 
the  record  shows  that  fact  on  every  hand.  No  advantage  was  taken  of  him. 
He  is  the  author  of  the  whole  structure, — filed  both  bills;  ascertained  all  the 
debts,  (whether  he  purchased  them  or  not;)  himself  or  his  counsel  paid  all 
that  had  been  paid;  employed  all  the  counsel  in  the  case;  and  achieved  all  the 
results.  His  claim  is  that  his  endeavor  was  to  save  the  estitte  from  paying 
interest,  and  preserve  it  for  the  hejrs.  The  etTect,  however,  has  been  to  sdve 
it  for  himself  and  his  co-purchasers.    Lamar  v.  Hale,  79  Va.  147. 

But  he  insists  that  a  bill  of  review  will  not  lie  because  the  final  decree  in 
the  cause  was  rendered  in  December,  1883,  and  the  bill  of  review  was  not  filed 
until  February,  1887,  more,  than  three  years  after  the  decree  was  rendered. 
But  while  the  decree  in  December,  1883,  might  have  been  appealed  from,  it 
was  not  the  final  decree  in  the  cause. .  That  was  not  rendered  until  Septem- 
ber, 1886,  and  the  bill  of  review  was  in  time. 

It  is  further  insisted  that  the  sale  was  made  more  than  six  months  after  the 
decree  was  rendered  under  which  the  sale  was  made*  and  the  purobaaer  is 
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protected.  But  the  record  shoWB  that  the  decree  for  the  sale  in  the  consoli- 
dated causes  was  rendered  December,  1879»  and  the  sale  was  made  in  March, 
1880,  less  than  six  months  afterwards. 

The  widow  has  made  in  her  deposition  a  strong  case  for  relief.  She  says 
:that  she  was  extremely  averse  to  selling  her  share  of  the  land  which  was  her 
home,  and  was  only  induced  to  do  so  by  the  threat  that  the  children's  land 
was  under  the  hammer  and  would  have  to  be  sold,  and  that  an  iron  furnace 
•woaid  be  put  up  close  to  her  house,  and  that  she  would  be  compelled  to  raise 
her  children  amid  such  surroundings.  There  was  no  legal  sale  of  her  chil- 
dren's land,  and  the  enforced  sale  of  hers,  under  such  circumstances,  ought 
not  to  be  upheld.  We  think  the  decree  for  the  sale  of  this  land  in  this  suit, 
and  the  decree  confirming  a  sale  of  the  land,  were  plainly  erroneous,  and  that 
they  should  have  berai  reviewed  and  annulled  by  the  circuit  court  of  Wythe 
.county;  and  that  the  decree  of  the  said  court  in  this  cause  rendered  on  the 
2l8t  day  of  December,  1887,  dismissing  the  bill  of  the  complainants,  is  erro- 
neous, and  must  be  reversed  and  annulled,  and  a  decree  rendered  here  setting 
aside  and  annulling  all  the  decrees  rendered  in  the  original  causes  of  Feirce's 
Ex'r  v.  Qibboney  and  Peirce^a  Bx'r  v.  Peirce  et  oZ.,  and  the  bills  in  these 
causes  dismissed,  and  the  parties  restored  to  their  former  relations;  the  real 
estate  of  William  Peirce,  deceased,  unlawfully  and  erroneously  wrested  from 
his  widow  and  his  children,  to  be  held  by  them  subject  to  the  debts  of  the  said 
William  Peirce,  for  the  enforcement  of  which  the  parties  who  have  paid  them 
shall  be  subrogated  to  the  rights  of  the  creditors,  and  3hall  have  a  lien  on  the 
said  lands  for  their  security;  and  that  all  the  money  paid  to  the  widow  and 
the  heirs  of  William  Peirce,  on  account  of  the  purchase  money  of  the  said 
lands,  shall  be  refunded  by  them,  and  they  shall  hold  their  lands  thus  restored 
Jto  them  subject  to  a  lien  thereon  to  secure  the  said  debts;  aiUd  that,  as  far  as 
may  be,  the  parties  shall  be  put  in  statu  qtio  in  this  way.  But  tiiese  suits, 
having  been  improperly  brought,  and  the  plaintiff  having  no  right  to  main- 
tain them,  will  be  dismissed,  with  eosts  against  the  said  plaintiffs.  And 
the  parties  in  interest  can  proceed  as  they  are  advised  for  the  adjustment 
4)f  their  relations  to  one  another.  The  widow  and  children  of  the  said  Wiil^ 
iam  Peirce,  deceased,  will  be  restored  to  the  possession  of  their  lands,  and 
to  that  end  the  necessary  process  shall  issue.  But  we  are  of  opinion  that 
Bnllett  cannot  be  compelled  to  specifically  perform  his  agreement,  under  the 
circumstances.  If  he  were  compelled  to  specifically  perform  his  contract,  it 
sliould  be  performed  as  he  made  it,  and  this  cannot  now  be  done,  and  he 
is  entitled  to  be  released  out  of  the  controversy,  which  is  none  of  his  making. 
And  a  decree  will  be  rendered  here  in  aecordance  with  the  foregoing  views. 

Lewis,  P.,  and  Fauntlsroy  and  Hinton,  J J«  ,  concurring.    Hicha&dson, 
J.,  dissenting. 

Moore  et  al.  v.  Brttoe. 
{Supreme  Court  of  Appeals  of  Virginia.    July  19, 1888.) 

1.  Crebitors'  Bill— Right  to  Maintain— Issue  of  Fi.  Fa. 

A  judgment  creditor  may  maintain  a  bill  In  equity  to  subject  real  estate  of  his 
debtor  to  the  payment  of  the  judgment  without  having  previously  issued  B.Ji.  fa. 
thereon,  especiaUy  where  it  appears  that  the  debtor  had  ooavejed  away  all  his  per- 
sonalty. 

2.  Same— Parties— Incumbrancers. 

An  incumbrancer  of  the  real  estate  is  not  a  nedessary  party  to  such  action,  as  the 
purchaser  takes  only  the  Interest  of  the  debtor. 

3.  Same— Rskainbsb-Mbv. 

Bamainder-men  are  not  necessary  parties  to  a  bill  to  sublet  a  life-estate  to  the 
lien  ol  a  judgment. 

4.  Same— Non-Joinder  of  Parties— Harmless  Error. 

The  omission  of  a  necessary  party  to  the  action  is  harmless  error,  when  suoh 
party  voluataiily  appears. 
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f^,  SaXE— DbOBBB— FAIX.ITBB  TO  FbOTBOT  IlYTBBBST  07  TSNAHT. 

A  decree  ordering  the  land  to  be  sold  in  satisfaction  of  the  judgment,  without  in- 
quiring into  and  protecting  the  rights  of  a  tenant  in  possession  under  a  lease  exe- 
cuted before  renmtion  of  the  judgment,  is  erroneous. 

6.  BQurrr— AooouKTiNG — Ordkrino  is  Vaoation. 

Under  Acts  Va.  1888,  p.  150,  as  amended  by  acts  1884,  p.  57.  authorizing  a  judge 
in  vacation  to  order  an  account  by  a  commissioner,  where  the  judge  has  the  biUan& 
exhibits  before  him  which  make  out  a  prima  facie  case,  it  is  not  error  to  order  an 
account. 

7.  Same— NoTicB  o»  Taking  Aoooxryr. 

A  commissioner  appointed  to  take  an  account  gave  the  defendant  three  days'  no- 
tice of  the  date  fixed  on  for  proving  claims  against  him.  Held  that,  while  the  no- 
tice was  too  short,  the  judgment  would  not  be  reversed,  as  it  did  not  appear  that 
defendant  was  prejudiced  thereby. 

8.  Samb—Mastbb's  Bbpobt— Disposition  of--Pre8(jmptioh. 

It  will  not  be  presumed  that  a  commissioner's  report,  returned  nine  days  before 
commencement  of  the  term  at  which  it  was  disposed  of,  was  acted  upon  before  the 
expiration  of  ten  days  from  its  return. 

9.  Same — Report — ^Harmless  Error. 

It  is  error  for  the  commissioner  to  return  the  debtor^s  property  at  his  own  valua- 
tion ;  but  where  such  valuation  is  not  disputed,  and  the  other  evidence  tends  to 
show  it  correct,  the  judgment  will  not  be  reversed. 

Appeal  from  circuit  court,  Wythe  county. 

Bill  in  equity  by  G.  S.  Bruce  against  B.  B.  Moore,  James  A.  Walker,  trus- 
tee, Henry  Simmertnan,  S.  B.  Sayers,  D.  P.  Graham,  and  John  W.  Bobinson» 
to  subject  real  estate  to  the  payment  of  plaintiff's  judgment.  There  was  a 
judgment  for  plaintiff,  and  defendant  Moore  and  J.  A.  Davis,  who  had  sub- 
sequently become  a  party,  bring  this  appeal.  Acts  1888,  p.  150,  as  amended 
by  Acts  1884,  p.  57,  authorize  a  judge  in  vacation  to  order,  confirm,  or  refuse 
to  confirm  any  report  of  a  commissioner,  with  the  same  effect  as  at  term. 

F,  8,  BlaiTt  for  appellants.    D.  S,  Peirce,  for  appellee. 

Fauntlebot,  J.  This  cause  comes  here  on  appeal  by  B.  B.  Moore  and  J. 
A.  Davis  from  a  decree  of  the  circuit  court  of  Wythe  county,  rendered  at  it» 
{September  term,  1886,  in  the  chancery  cause  therein  pending,  in  the  name  of 
G.  S.  Bruce,  (appellee  here»)  complainant,  against  B.  B.  Moore  (appellant 
here)  and  others,  defendants,  in  which  suit,  also,  J.  A.  Davis  filed  his  peti- 
tion. It  appears  from  the  record  that  the  said  G.  S.  Bruce  recovered  two 
judgments  in  the  said  circuit  court  against  the  said  B.  B.  Moore,— one  on  the 
17th  of  September,  1885,  for  81t673.63,  with  interest  and  costs;  the  other  on 

the day  of  March,  1886,  for  $636.65,  with  Interest  and  costs.    These 

judgments  were  put  on  the  judgment  or  "lien"  docket;  but  no  execution  of 
ft.  fa,  was  ever  issued  on  either  of  them.  At  the  April  rules,  1886,  in  the 
clerk's  office  of  the  said  circuit  court,  the  said  Bruce,  the  judgment  creditor, 
filed  bis  bill  in  this  cause,  to  which  he  made  the  said  B.  B.  Moore,  (the  judg- 
ment debtor,)  James  A.  Walker,  trustee,  Henry  Simmerman,  S.  B.  Sayers, 
D.  P.  Graham,  and  John  W.  Bobinson,  the  last  two  being  partners  in  the  firm 
of  Graham  &  Robinson,  defendants.  The  bill  set  out  the  complainant's 
judgment  against  Moore  aforesaid,  as  liens  on  Moore's  real  estate,  andaverriBd 
that  Moore's  real  estate  consisted  of  a  life-estate  in  965j^  acres  of  land,  less  160 
acres  thereof;  which  had  been  appropriated  and  belonged  to  his  daughter,  Mrs. 
McBee,  and  three  other  tracts,  owned  by  said  Moore,  in  fee,  but  subject  to 
the  lien  of  a  deed  of  trust  of  March  10,  1884,  executed  by  Moore  to  Jamee  A. 
Walker,  trustee;  which  said  three  tracts  contained,  in  the  aggregate,  654 
acres.  The  bill  avers  that  many  of  the  debts,  secured  in  the  said  deed  of 
trust,  have  been  paid,  and  the  lien  upon  the  said  three  tracts  pro  tanto  re- 
duced ;  and  that  the  securities  indemnified  therein  have  not  yet  been  called  on 
to  pay,  and  that  there  are  no  liens,  prior  to  his  judgments,  on  the  realty  of 
Moore,  except  those  provided  for  by  a  rental  thereof  under  a  decree  of  court. 
And  he  claims  the  right  to  subject  to  sale,  for  satisfaction  of  his  aforesaid  two 
judgments,  the  said  life-estate  of  Moore  in  the  956j^  acres,  (less  160  acres,) 
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and  also  the  fee  in  the  said  three  tracts,  subject  to  the  lien  of  the  said  deed 
•of  trust.  The  bill  also  avers  that  the  said  three  tracts  have  been  rented  out 
for  five  years  by  decree  in  the  cause  of  Li^ftwitoh  v.  R.  R.  Moore,  but  that 
the  life-estate  in  the  956}  acres  (less  160  acres)  has  not  been  rented,  and  that 
-it  will  not,  in  five  years,  pay  his  said  judgments.  The  defendant  J.  A. 
Walker  is  trustee  in  the  deed  of  trust,  and  the  other  defendants  are  creditors 
and  sureties  secured  therein.  The  bill  prays  accounts  of  the  real  estate  of 
Moore,  its  status,  the  liens  thereon,  and  a  sale  of  all  his  said  realty,  or  of  so 
much  as  will  be  enough  to  pay  the  said  liens,  with  costs.  On  the  15tb  of 
June,  1886,  in  vacation,  the  judge  of  the  said  circuit  court  made  an  order  di- 
recting that  W.  H.  BoUlng,  a  commissioner,  should  take  and  state  an  account 
of  what  real  estate  the  defendant  Moore  owned  or  held  which  is  subject  to  the 
liens  of  the  complainant;  the  character  of  Moore's  estate  therein;  the  amount 
and  priorities  of  the  liens  thereon ;  and  the  annual  value  of  the  said  realty. 
On  the  28th  of  August,  1886,  Commissioner  Boiling  returned  his  report,  dated 
August  9,  1886,  together  with  a  written  protest  of  Moore.  He  reported  the 
aggregate  liens  at  $11,612.86,  and  the  annual  value  of  all  the  lands  at  $450» 
and  the  Bruce  judgments  as  first  liens.  The  defendant  Mooxe  filed  his  de- 
murrer and  answer  to  the  bill  at  the  September  term,  1866,  and  he  also  filed 
part  of  the  record  in  the  cause  of  J^ftwitch  v.  Moore,  and  seven  exceptions  to 
•Commissioner  Boiling's  report.  John  A.  Davis  filed  his  petition,  dated  Au- 
gust 80, 18B6,  asserting  his  written  lease,  and  possession  thereunder,  of  the 
Sinds  of  Moore  sought  to  be  subjected,  and  claiming  protection  of  his  riglits 
as  tenant  in  possession  thereof.  At  the  September  term ,  1 886,  the  cause  came 
•on  to  be  heard  on  the  bill  and  exhibits,  the  vacation  order  of  reference,  Com- 
.missiooer  Boiling's  report,  and  the  exceptions  thereto,  the  demurrer  and  an- 
swer of  defendant  Moore,  the  petition  and  exhibit  of  J.  A.  Davis,  and  the  de- 
murrer and  replication  thereto;  and  it  appearing  to  the  court  that  the  only 
•unincumbered  land  belonging  to  the  defendant  Moore,  subject  to  the  judg- 
ment liens  of  the  complainant,  Bruce,  is  the  llfe^estate  of  said  Moore  in  the 
956}  acres,  (less  160  acres  belonging  to  Mrs.  McBee,)  and  that  the  rents  Of 
that  life-estate  will  not  pay  complainant's  debt  In  five  years,  it  was  ordered 
.and  decreed  that  the  said  life-estate  (less  McBee's  part)  be  sold;  but  that  the 
growing  crops  thereon  be  not  sold,  nor  disturbed,  but  reserved.  The  court 
reserves,  for  further  action,  any  proceedings  to  enforce  the  lien  of  the  deed  of 
trust.    From  this  decree  appeals  were  taken  by  Moore  and  by  Davis. 

The  first  error  assigned  is  because  no  execution  otfl.fa.  ever  issued  on 
'Bruce's  judgments.  This  objection  is  not  tenable.  A  judgment  creditor 
may  file  a  bUl  to  subject  real  estate  of  his  debtor  to  the  satisfaction  of  his 
Judgment  lien,  without  alleging  or  proving  want  of  personal  assets,  or  with- 
out issuing  a  fl.'fa.;  and  in  this  case  there  is  not  only  no  evidence  that  there 
•was  any  personalty  on  which  a  fl.  fa,  could  have  been  levied,  but  the  copy  of 
/the  deed  of  trust  filed  with  the  bill  shows  that  appelant  Moore  had  deeded 
^way  all  his  personal  property  in  the  deed  of  trust,  along  with  his  fee-simple 
Jands. 

The  judgments  which  are  sought  to  be  enforced,  as  liens  upon  the  realty, 
4n  this  suit,  were  rendered,  one  on  September  17,  1885,  and  the  other  at  the 
March  term,  1886;  and  this  suit,  to  enforce  the  liens  of  the  said  judgments 
«on  the  realty,  was  begun  by  the  issue  of  subposna  on  the  1st  of  April,  1886, 
within  the  year  during  which  ttie  judgments  were  liens  in  full  vitality,  under 
section  6,  c.  182,  Code  1873,  which  could  be  enforced  in  equity.  S^tion  9, 
«c.  182,  Code  1875.    The  demurrer  was  properly  overruled. 

The  court  did  not  err  in  refusing  or  omitting  to  make  the  remainder-men 
parties  defendant.  Their  rights  and  interests  were  in  no  way  assailed  or  in- 
volved. The  purchaser  of  the  life-estate  of  Moore  in  the  956j^  acres  would 
stand  in  the  shoes  ol  Moore»  the  life  tenant,  subject  to  all  hki  ^abilities  fq^ 
waste,  etc* 
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The  court  did  not  err  !n  not  requiring  Mrs.  Simmermiin  to  bo  made  a  party 
defendant.  The  purchaser  il  the  life-estate  would  take  only  the  estate  of 
Moore;  and,  with  it,  any  iiability  it  was  under*  in  his  hands,  to  the  charge  in^ 
favor  of  Mrs.  Simmerman. 

The  court  did  not  err  in  refusing  to  require  that  Leftwitch,  and  his  sure- 
ties, Simmerman,  Graham,  Bobinson,  and  Bayers,  be  made  defendants.  There 
is  nothing  to  show  that  the  life-estate  of  Moore  in  the  956^  acre  tract  (which, 
alone,  was  sought  to  be  sold  or  subjected  in  this  suit)  had  been  rented  under 
any  decree  in  the  cause  of  Leftmtch  v.  Moore.  The  answer  of  Moore  itself 
does  not  say  that  it  was;  while,  on  the  other  hand,  the  additional  parts  of  the 
record  in  the  Leftwitch  suit,  filed  by  the  appellee,  shows  afflrmatively  the 
contrary.  The  claim  that  Joseph  Ewald,  surviving  partner  of  Fox  So  Ewald, 
should  have  been  made  a  party  to  the  suit.  Is  fully  met  by  the  fact  that  he  ap- 
peared and  proved  his  lien  before  Commissioner  Boiling,  who  duly  reported  it. 

The  judge  in  vacation  had,  under  the  statute,  (Acts  1883-84,  p.  150,  and 
Acts  1884-^.  p.  57,)  authority  to  order  the  account  by  the  commissioner. 
There  is  no  complaint  of  want  of  notice,  nor  any  averment  that  any  objection 
was  made  to  the  order  of  reference;  and  the  judge  had  the  bill  and  exhibits 
before  him,  which  made  out  a  prima  facie  case  for  inquiry.  It  was  not  er- 
ror to  order  it. 

The  notice,  of  three  days  only,  given  by  Commissioner  Boiling,  was  too^ 
short;  and  bad  the  defendant  Moore,  by  his  exceptions  to  the  report,  shown 
or  claimed  that  the  shortness  of  the  notice  had  prevented  him  from  contest- 
ing any  debt  reported,  or  from  giving  his  own  d^)osition,  or  from  averting 
any  wrong  or  injustice  done  him  by  the  shortness  of  the  notice,  this  excep- 
tion would,  doubtless,  have  been  sustained;  but  as  he  did  not,  and  there  is* 
no  evidence  or  appeaiance  of  injury  caused  to  Moore  by  inadequacy  of  noticer 
this  is  not  ground  for  reversal  by  this  court. 

It  was  error  in  the  commissioner,  as  stated  in  the  third  exception  to  his  re- 
port, to  report  8450  as  having  been  Mocnre's  estimate  of  the  annual  value  of 
the  i^ealty.  But  as  that  was  the  annual  value  put  on  it  by  a  witness,  Wohl- 
ford,  who  deposed  and  who  is  unimpeached,  and  no  attempt  has  been  made  to 
rebut  his  testimony,  or  to  vary  his  estimate,  this  error  furnishes  no  ground 
for  reversaL  The  exceptions  to  the  report  were  properly  overruled  by  the 
court,  and  the  court  did  not  err  in  confirming  the  report  of  C^oramissioner 
Boiling. 

The  report  was  returned  the  28th  day  of  August,  1886.  The  term  of  the 
court  began  September  6, 188(5,  the  ninth  day  after;  but  non  constat  that  the 
report  was  argued  or  considered  until  after  the  lapse  of  10  days  from  the  re- 
turn; and  the  objection  is  not  well  taken,  unless  it  be  shown  that  the  report 
was  taken  up  and  acted  on  by  the  court  before  the  end  of  th^  10  days. 

It  is  assigned  as  error  that  J.  A.  Davis  was  not  made  a  defendant.  The 
snswer  of  the  defendant  Moore,  and  the  Exhibit  A  filed  therewith,  and  the 
petition  filed  by  Davis,  both  sworn  papers  in  the  causet  brought  to  the  atten- 
tion of  the  court  Davis'  claim  and  riglits,  as  tenant  in  possession  of  the  landSr 
under  a  written  contract  with  the  defendant  Moore,  of  date  prior  to  the  com-- 
plainant's  (Bruce's)  judgments;  and  that  by  reason  of  his  said  written  con-- 
tract  with  Moore  he  had  expended  labor  and  money  on  the  premises,  and  had 
assumed  liabilities  and  obligations  with  other  parties;  and  the  decree  shows 
that  the  cause  was  heard  finally  on  the  petition  of  Davis,  and  was  decided  ad- 
versely to  him,  except,  perhaps,  so  far  as  the  reservation  of  the  growing 
crops  from  the  sale,  for  whose  bMiefit  the  decree  does  not  say.  The  court,  so 
far  as  appears,  ignored  Davis  and  his  interests;  and  it  made  no  inquiry  by  a 
'* commissioner  into  the  facts  set  forth  in  the  two  sworn  papers, — ^the  answer 
and  exhibit  of  Moore,  and  the  petition  of  Davis.  There  was  a  contract  of 
renting,  in  writing,  from  Moore  to  Davis,  of  a  date  prior  to  Bruce's  judg- 
ment.   It  is  indefinite  as  to  the  duration  of  the  term,  and  optional  as  toquan- 
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tity;  and  it  was  a  proper  subject  for  inqnir}*,  at  ]e:ist  upon  these  points,  and 
as  to  the  expenditures  and  obligations  incurred  by  Davis  under  bis  said  lease, 
and  in  reliance  on  it. 

The  circuit  court  did  err  in  decreeing  a  sale  before  and  without  ascertain- 
ing the  extent  of  the  rights  of  Davis  as  tenant  in  possession  of  the  lands 
ordered  to  be  sold,  and  not  providing  for  his  pix>tection.  The  whole  proceed- 
ing is  marked  by  unusual  celerity,  not  to  say  precipitancy;  and  Davis  has,  In 
fact,  had  no  reasonable  or  sufficient  opportunity  to  defend  his  rights  as  ten- 
ant of  the  land  ordered  to  be  sold.  Except  this,  there  is  no  error  in  the  de- 
cree complained  of;  but,  so  far  as  it  orders  a  sale  without  inquiry  as  to  Davis' 
rights  as  tenant  of  the  land  to  be  sold,  it  is  erroneous,  and  must  be  reversed; 
otherwise  it  is  affirmed,  without  costs  as  between  Moore  and  Bruce,  but  with 
costs  to  Davis.  And  the  cause  is  remanded  for  inquiry  as  to  the  tenant- 
rights  of  appellant  Davis.    Be  versed  in  part  and  affirmed  in  piirt. 


Staples'  Ex'bs  o.  Staples. 
(Supreme  Court  of  Appeals  of  Virginia,    July  96, 1888.) 

1.  EXECUTORS  AKD  ADMINISTRATORS — JUDOMBNT  AOAtXBT— RIGHTS  OF  HbIRS. 

Code  Va.  1887,  §  2668,  providing  that -a  judgment  or  decree  against  a  personal  rep- 
resentative shall  be  prima  facie  evidence  against  the  heir  or  devisee  of  the  dece- 
dent, applies  only  to  judgments  or  decrees  rendered  since  February  19, 1884,  the 
date  of  tne  x>as8age  of  the  act. 

2.  Sam B— Petition  to  Enforce  Judgment— Answer  as  Petition  for  Rehearing. 

The  answers  of  executors  to  a  petition  asserting  a  claim  against  decedent's  estate, 
consisting  of  a  judgment  confirmed  by  an  interlocutory  decree,  though  interposed 
more  than  four  years  after  the  confirmation  of  the  judgment,  are  properly  treated 
as  a  petition  for  rehearing,  no  statutory  bar  existing  to  a  petition  for  a  rehearing 
of  an  interlocutory  decree. 

8.  Same— Judgment  Confessed  for  Improper  Demand. 

An  order  drawn  bva  creditor  of  decedent's  estate,  for  a  sum  less  than  the  amount 
of  his  claim,  was  paid  by  the  executor,  with  a  memorandum  to  the  effect  that,  if  the 
order  was  improperly  paid,  the  same  should  be  allowed  as  a  credit  on  a  bond  held 
by  the  creditor  against  the  estate.  Judgment  was  afterwards  confessed  for  the 
amount  of  the  order  by  the  executor,  with  the  understanding  that  all  errors  should 
be  corrected  in  the  account  upon  which  it  was  based.  Later  the  receipt  for  the  full 
amount  of  the  debt  was  found,  showing  payment  long  before  the  date  of  the  judg- 
ment. Held,  that  the  estate  was  entitled  to  credit  for  the  amount  of  the  order  em- 
braced in  the  judgment. 

4.  Same— ALiiOWANCB  of  Demands— Accbptanob  of  Order  of  Legatee. 

An  order  drawn  upon  the  executor  of  an  estate  by  a  legatee,  when  not  a  valid 
charge  against  the  estate,  does  not  become  such  by  its  acceptance  by  the  executor; 
he  having  no  authority  to  bind  the  estate  by  executing  any  evidence  of  indebted- 
ness. 

6.  Same— Payment  of  Demands — Recovery. 

Money  received  and  paid  over  by  the  administrator  of  an  estate^  as  agent  of  the 
creditor,  is  not  recoverable  back  from  the  creditor  to  whom  it  is  paid  in  satisfaction 
of  a  valid  claim  against  the  decedeut^s  estate ,  and  this  is  true  though  the  money 
was  paid  over  by  the  administrator  in  his  official  capacity,  and  there  were  preferred 
debts  of  the  estate  remaining  unpaid. 

6.  Same— Ajjlowancb  bt  Executor  of  Compound  Interest. 

A  note,  executed  by  an  executor  for  the  amount  of  the  principal  and  accrued  in- 
terest of  a  debt  due  by  the  estate,  was  allowed  to  run  two  years,  when  the  interest 
then  due  was  added  to  the  amount  of  the  note,  and  the  whole  embraced  in  a  judg- 
ment, which  was  confessed  by  the  executor.  Held  that,  the  executor  having  no 
authority  by  virtue  of  his  office  to  bind  the  estate  to  the  payment  of  compound  in- 
terest, the  estate  should  be  charged  only  with  the  principcd  sum  originally  due,  with 
simple  interest  at  the  legal  rate. 

7.  Same— Creditors'  Bill— Decree  against  Executor  Personally. 

In  a  creditors'  suit  to  enforce  claims  against  decedent's  estate,  where  an  accepted 
order  bv  an  executor  is  rejected  as  a  vmid  claim  against  the  estate,  the  creditor  is 
not  entitled  to  a  decree  against  the  executor  personally. 

8.  Attorn  BY  and  Client— Collections— I^eoligbnob. 

An  attorney  is  not  chargeable  with  the  face  value  of  small  claims,  recoverable  by 
warrant,  due  an  estate,  which  were  placed  in  his  hands  as  attorney  for  collection 


Digitized  by  VjOOQIC 


aOO  SOUTHEASTERN  REPORTER*  [Va. 

by  the  executor,  upon  failure  of  the  evideaoe  to  show  that  any  of  the  dBhtors  were 
solvent,  or  that  the  attorney  was  negligent  in  the  discharge  of  his  duty,  or  that  the 
estate  has  been  in  any  way  injured  by  his  conduct  of  the  business. 

Appeal  from  circuit  court,  Patrick  county. 

E*  C.  Burks  and  /•  A.  Walker,  for  appellants.  P.  BoxUdin,  Jr.,  for  ap- 
pellee. 

Lewis,  P.  This  was  a  creditor's  suit,  in  the  circuit  court  of  Patrick  county, 
to  settle  the  estate  of  Abram  Staples,  deceased,  brought  in  1870  by  Isaac  Maj^ 
tin,  a  creditor. of  the  estate.  The  decedent  died  in  18^,  leaving  a  will  whereby 
he  appointed  Samuel  G.  Staples  and  Waller  B.  Staples  his  executors.  Samuel 
G.  was  the  acting  executor.  In  the  progress  of  the  cause,  to- wit,  on  the  lat 
day  of  November,  1878,  John  Staples  filed  a  petition  asserting  a  claim  against 
the  estate,  which  consisted  of  a  judgment  rendered  by  confession,  in  the  county 
court  of  Patrick  county,  against  Samuel  G.  Staples,  as  executor,  on  the  30th 
of  December,  1868,  for  $1,534.08  and  costs.  The  judgment  was  for  the 
amount  of  an  account  presented  by  John  Staples  against  the  executor,  and 
which  consisted  of  five  items,  as  follows: 

(1)  To  arat.  of  Adams'  fl.fa.  vs.  Staples'  Ex*rs,  -  -    •  19  88 

Interest  on  do.  from  28d  July,  '60,  till  29th  December, 
1886,  -  -  -  . 

(2)  To  amt.  Clark  Penn's  order  on  estate. 

Int.  from  19th  June,  1858,  till  29th  December,  1868, 

(3)  Amt.  H.  G.  Kellogg's  accepted  order  on  ex'rs. 

Int.  from  October  5,  1868.  till  29th  December,  1868, 

(4)  Amt.  paid  A.  Staples  in  his  life-time  by  A.  Staples,  ad'mr 

of  Thos.  McCabe,     ----- 
Int.  from  28th  February,  1853,  till  29th  December,  1868, 

(5)  Amt.  due-bill  on  ex'rs,        -  .  -  - 

Int.  from  3d  January,  1866,  till  29th  December,  1868, 

Total.       ....  .        $1,534  08 

It  appears  that  in  August,  1872.  a  decree  was  entered  directing  Commis- 
sioner Clark  to  take  an  account  of  the  debts  of  the  estate;  and  that  in  his  re- 
port, subsequently  made  to  the  court,  the  commissioner  reported  the  judgment 
above  mentioned  as  a  subsisting  debt  against  the  estate.  To  this  report  there 
were  no  exceptions,  and  the  same  was  confirmed  by  a  decree  entered  on  the 
19th  of  March,  1874.  The  executors,  in  their  answers  to  the  petition  filed  by 
John  Staples,  denied  the  validity  of  the  claim  assei*ted  in  the  petition,  and 
averred  that  the  judgment  in  question  had  been  confessed  by  the  acting  exec- 
utor with  the  distinct  understanding  that  all  errors  and  mistakes  in  the  ac- 
count upon  which  it  was  based  should  be  corrected,  all  proper  abatements 
made,  and  set-offs  allowed,  precisely  as  if  no  judgment  had  been  obtained. 
And  this  averment  is  not  denied  by  the  appellee,  John  Staples,  or,  at  all 
events,  he  did  not  rely  upon  the  judgment  as  an  estoppel  in  the  court  below. 
Nor  is  the  judgment  even  prima /aoie  evidence  against  the  heirs  and  devisees 
of  the  testator,  who,  together  with  the  executors,  were  defendants  in  the  cir- 
cuit court.  Brewis  v.  Lawson,  76  Va.  36.  The  recent  statute,  approved 
February  19,  1884,  making  a  judgment  or  decree  against  the  personal  repre- 
sentative pn'ma/oo^  evidence  against  the  heir  or  devisee  of  the  decedent,  ap- 
plies only  to  j udgments  or  decrees  rendered  si n ce  the  passage  of  the  act.  Code 
1887,  8  2668.  The  record  shows,  moreover,  that,  in  order  to  induce  the  exec- 
utor to  confess  the  judgment,  the  appellee  expressly  agreed  in  writing  to  allow 
the  executors  credit  for  the  Clark  Penn  order  and  the  McCabe  matter,  which 
constitute  the  second  and  fourth  items  in  the  account,  if  it  should  afterwards 
turn  out  that  they  were  improperly  settled  with  him  by  the  executors. 
The  answers  of  the  executors  were  properly  treated  as  a  petition  to  rehear 
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the  interloontory  decree  of  the  19th  of  March,  1874,  confirming  Commissioner 
<31aTk's  report,  and  the  case,  therefore,  comes  up  on  its  merits;  for  the  objec- 
tion, founded  upon  the  delay  of  the  executors  to  interpose  any  defense  to  the 
judgment,  is  not  well  taken.  Until  the  petition  of  the  appellee  was  filed,  in 
November.  1878,  more  than  four  years  after  the  date  of  the  decree  of  confir- 
mation, he  was  not  an  actual  party  to  the  suit  asserting  bis  Judgment;  and, 
.as  was  said  by  the  court  in  ITendrick  v.  Whitney,  28  Grat.  646.  there  is  no 
atatutory  bar  to  a  petition  for  a  rehearing  of  an  Interlocutory  decree,  and 
hence  whether  a  rehearing  shall  be  granted  depends  upon  the  sound  discre- 
tion of  the  court,  upon  all  the  circumstances  of  the  case. 

As  to  the  first  item  in  the  account  «pon  which  the  judgment  was  confessed 
there  is  no  dispute.  It  is  a  valid  charge  against  the  esttite,  and  was  properly 
allowed  as  such.  The  commissioner  to  whom  the  cause  was  referred,  after 
the  appellee's  petition  was  filed,  reported  the  second  item  in  the  accoupt,  that 
is,  the  Clark  Penn  order,  as  a  charge  against  Samuel  Q  Staples  individually. 
But,  upon  exceptioas  to  the  report,  the  circuit  court  decreed  it  to  be  a  valid 
•charge  against  the  estate.  We  are  of  opinion  that  it  is  a  charge  against 
neither.  The  facts  are  these:  On  the  18th  of  June,  1858,  Samuel  O.  Staples 
gave  to  the  appellee  a  paper  writing  as  follows:  "Memo.*  John  Staples,  some 
time  since,  banded  me  an  order  from  Clark  Penn,  drawn  on  me  as  one  of  the 
executors  of  A.  Staples,  deceased,  for  ;ftlOO.  which  I  did  not  pay,  not  having 
funds  in  my  hands,  and  which  order  I  have  lost  or  mislaid. '*  At  the  date  of 
this  writing  Abram  Staples'  estate  was  indebted  to  Clark  Penn  in  a  sum  ex- 
^ceeding  $100;  and  it  appears  from  the  record  that  afterwards,  to-wit,  on  the 
17th  of  September,  1859,  Samuel  G.  Stifles,  as  executor,  paid  the  debt  in  full 
.to  Penn's  executor,  taking  a  receipt  therefor,  and  retaining  nothing  in  his 
hands  with  which  to  settle  the  above-mentioned  order.  On  the  29th  of  De- 
cember, 1868,  when  a  settlement  was  made  between  the  appellee  and  Samuel 
G.  Staples,  executor,  the  former  produced  the  order  as  a  credit  to  which  he 
was  entitled  against  the  estate.  The  executor  at  first  refused  to  allow  it,  giv- 
ing as  his  reason  that  his  papers  had  been  scattered  by  federal  troops  during 
the  late  war,  and  many  of  them  lost,  and  that  he  was  of  the  impression  the 
Penn  debt  had  been  fully  paid.  Thereupon  the  appellee  assured  him  that,  if 
he  would  allow  the  order,  he  woul^  correct  the  error,  if  the  order  was  not 
properly  chargeable;  and  he  made  upon  the  memorandum  above  mentioned 
the  following  indorsement  in  writing:  ''If  Samuel  G.  Staples  has  improperly 
.settled  the  above  claim  with  me,  I  will  allow  the  same  as  a  credit  on  a  bond 
which  I  hold  against  the  executor  of  A.  Staples,  deed."  This  was  the  day 
before  the  judgment  in  question  was  confessed.  Afterwards  the  receipt  of 
Penn's  executor,  dated  September  17,  1859,  was  found,  showing  that  the 
Penn  debt  had  been  paid  long  prior  to  the  confession  of  the  judgment;  and 
the  executors  now  claim,  as  they  did  in  the  court  below,  that  the  estate  is  en- 
titled to  be  credited  by  the  amount  of  the  order,  which  was  embraced  in  the 
judgment.  This  position  is  well  taken.  There  was  no  acceptance  of  the  or- 
der by  the  executors,  or  either  of  them;  and,  even  if  it  had  been  formally  ac- 
cepted, such  acceptance  would  no^have  bound  the  estate,  because  an  executor 
has  no  authority  to  bind  theiestate  of  his  testator  by  executing  bonds,  notes, 
•or  other  evidence  of  indebtedness.  In  a  recent  case  in  the  supreme  court  of 
the  United  States  it  was  said:  "As  to  trustees,  guardians,  executors,  and  ad- 
ministrators, and  other  persons  acting  en  autre  droit,  they  are  by  our  law 
generally  held  personally  liable  on  promissory  notes,  because  they  have  no  au- 
thority to  bind  ex  directo  the  persons  for  whom,  or  for  whose  benefit,  or  for 
whoee  estate,  they  act,  and  hence,  to  give  any  validity  to  the  note,  they  must 
he  deemed  personally  bound  as  makers."  Taylor  v.  Davis,  110  U.  S.  830,  4 
Sup.  Ct.  Rep.  147.  See,  also,  Story,  Prom.  Notes,  §  63;  3  Kob.  Pr.  (New  Ed.) 
266;  Morgan  v.  Fisher,  10  Va.  Law  J.  692;  Fitzhugh*s  Bafr  v.  FiUshugh,  11 
'Grat.  300;  Duvall  v.  Craig,  2  Wheat  45.    Nor  can  the  claim  be  now  en- 
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forced  as  an  equitable  assignment  pro  tanto  of  the  fond  upon  which  the  or- 
der was  drawn,  because  not  only  was  there  no  acceptance  of  the  order,  or  no- 
tice to  the  drawees  to  retain  the  fund,  but  the  fund  has  long  since  been  paid 
to  the  drawer  or  to  his  executor. 

It  is  also  clear  that  the  Kellogg  order  is  not  a  valid  charge  against  the  ^- 
tate,  though  accepted  by  the  executor,  Samuel  G.  Staples.  It  was  an  order 
drawn  upon  the  executors  by  H.  G.  Kellogg,  who,  in  right  of  his  wife,  was  a* 
legatee  under  the  will  of  Abram  Staples,  and  was  allowed  by  the  circuit  court 
as  a  charge  against  the  estate.  This  was  erroneous,  for  reasons  already  stated' 
in  connection  with  the  Fenn  order.  The  claim  ought  to  have  been  disallowed. 
Whether  it  is  chargeable  against  Samuel  G.  Staples  personally  is  a  question 
not  necessary  to  be  decided  in  the  present  case,  because  it  is  asserted  m  the 
petition  as  a  debt  due  by  the  estate,  and  the  decree  must  be  consistent  with 
the  case  made  by  the  pleadings,  although  the  evidence  may  show  a  right  to  a 
further  decree.  1  Bart.  Gh.  Pr.  260;  Mundy  v.  Vatoter^  3  Grat.  518;  Man- 
vfacturing  Co.  v.  Evans,  6  S.  E,  Rep.  2. 

The  fourth  item  in  the  account  was  disallowed,  both  by  the  commissioner 
and  the  circuit  court,  and  is  not  seriously  contended  for  here.  It  Is  clearly 
without  merit,  and  was  rightly  disallowed.  The  facts  in  relation  to  the  mat- 
ter are  these:  On  the  28th  of  February,  1853,  &fi.fa,  issued  from  the  clerk's 
ofi9ce  of  the  circuit  court  of  Patrick  county,  in  favor  of  Abram  Staples  against 
the  estate  of  Thomas  McCabe,  deceased,  directed  to  the  sheriff  of  Kanawha 
county.  Abram  Staples,  Jr.,  a  kinsman  of  the  execution  creditor,  was  Mo- 
Gabe's  administrator,  and  himselt  delivered  the  execution  to  the  sheriff,  as 
the  agent  of  the  creditor.  The  sum  of  IM33.66,  the  balance  due  on  the  execu- 
tion, was  collected  by  the  sheriff,  and  paid  over  to  the  said  Staples,  Jr.,  not  in 
his  character  as  administrator,  but  as  ''agent  as  aforesaid,  *'  as  appears  from 
the  sheriff's  indorsement  on  the  execution.  This  money,  on  the  26th  of  March, 
1853,  was  paid  by  Staples,  Jr.,  to  Samuel  G.  Staples,  who  receipted  for  it  as 
the  agent  of  the  creditor.  It  is  claimed  that,  when  this  money  was  paid, 
there  was  a  certain  fiduciary  or  preferred  debt  due  by  the  estate  of  McCabe, 
and  that  the  assets  of  the  estate  were  not  sufficient  to  pay  the  debts  in  full. 
It  Is  also  claimed  that  the  money  was  paid  by  Staples,  Jr.,  in  his  character  as 
administrator,  with  the  understanding  tbat  it  should  be  refunded  if  necessary 
to  pay  debts  of  the  estate;  that  he  was  afterwards  compelled,  out  of  his  own 
pocket,  to  pay  the  preferred  creditors ;  and  therefore  that  the  money  paid  to 
Staples,  Sr.,  may  be  recovered  of  his  estate  by  the  appellee,  John  Staples,  who- 
is  the  assignee  of  Abram  Staples,  Jr.  This  proposition  is  supported  neither 
by  the  law  nor  the  facts  of  the  case.  In  the  first  place,  the  money  was  not 
received  by  Abram  Staples,  Jr.,  as  administrator,  but  as  agent,  and  as  a^ent 
he  paid  it  over.  Nor  was  there  any  agreement  that  it  should  be  refunded  un- 
der any  circumstances.  In  his  deposition,  which  was  taken  before  the  com* 
missioner,  he  does  not  positively  say  that  there  was  an  agreement,  but  says: 
"I  suppose  we  must  have  had  an  understanding,  or  I  would  not  have  paid  a 
debt  ot  the  fourth  class  without  having  it  understood  that  the  money  so  paid 
was  to  be  refunded  in  case  I  had  paid  it  out  in  debts  of  less  dignity  than  others 
that  might  afterwards  be  produced."  On  the  other  hand,  Samuel  G.  Staples^ 
testifies  that  there  was  no  such  understanding  when  the  money  was  paid  to 
him,  and  that  he  had  no  authority  to  enter  into  any  such  agreement;  and 
there  is  no  other  evidence  upon  the  point.  This  being  so,  it  is  clear  that  the 
action  of  the  court  below  in  respect  to  the  claim  is  correct;  and  the  result 
would  be  the  same,  even  if  the  money  had  been  paid  by  Abram  Staples,  Jr., 
in  his  capacity  as  administrator,  since  it  was  voluntarily  and  bona  flde  paid 
to  a  creditor  of  the  estate  of  his  intestate,  the  validity  of  whose  det»t  is  not. 
disputed.  In  the  recent  case  of  Findlay  v.  Trigg's  Adm'r,  3  S.  E.  Bep.  142, 
it  was  decided  by  this  court  that  money  paid  under  such  circumstances,  by  a. 
personal  representative^  is  not  recoverable  back  from  the  creditor  to  whom  it 
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is  paid,  even  thongh  there  be  preferred  debts  of  the  estate  remaining  unpaid; 
and  the  principle  is  well  establishe^l. 

The  fifth  and  last  item  in  the  account  is  the  amount  of  a  due-bill,  which 
was  executed  by  Samuel  G.  Staples,  as  executor,  to  John  Staples,  the  appel- 
lee»  for  a  debt  due  the  latter  by  the  estate  for  professional  services  rendered 
as  an  attorney,  and  which,  with  interest  added,  is  embraced  in  the  judgment. 
The  only  objection  to  this  item  is  that  it  includes  compound  interest,  which 
the  executors  had  no  authority  to  bind  the  estate  to  pay«  The  debt  originally 
(in  January,  1861)  amounted  to  the  principal  sura  of  $395.  Oh  the  1st  of 
January,  1866,  the  parties  had  a  settlement,  at  which  time  the  lawful  interest 
on  the  debt  amounted  to  $118.50;  making  of  principsU  and  interest  the  sum 
of  $513.50,  for  which  amount  a  note  was  executed,  on  the  following  day,  by 
Samuel  G.  Staples,  who  signed  the  note  for  himself  and  Waller  K.  Staples,  as 
executors.  On  the  29th  of  December,  1868,  the  interest  on  this  note  amou  nted 
to  $92.37,  which  was  added  to  the  amount  of  the  note,  and  the  whole  was  em- 
braced in  the  judgment  which  was  confessed  by  Samuel  G.  Staples,  executorr 
the  following  day,  which  bears  interest  from  the  date  of  its  rendition.  The 
interest  has  thus  been  twice  compounded;  and  this  the  executors  had  no  au* 
thority  to  do.  The  law  fixes  the  rate  of  interest  which  is  chargeable  upon- 
debts  due  by  the  estates  of  decedents,  and  it  is  no  more  competent  for  an  ex- 
ecutor to  bind  the  estate  of  his  testator  to  pay  compound  interest  upon  an  open 
account  than  to  impose  any  other  obligation  upon  it.  The  circuit  couit  ought, 
therefore,  to  have  disallowed  the  compound  interest,  and  to  have  charged  the 
estate  with  the  principal  sum  originally  due,  viz.,  $395,  with  interest  thereon 
at  the  rate  of  6  per  centum  per  annum  until  paid. 

The  only  remaining  question  relates  to  a  claim,  asserted  by  the  executors 
in  the  progress  of  the  cause,  against  the  appellee,  growing  out  of  his  under- 
taking to  collect  a  number  of  small  claims,  recoverable  by  warrant,  due  the 
estate,  which  were  placed  in  his  hands  as  attorney,  for  collection,  in  1859.  In 
bis  written  receipt,  which  is  in  the  record,  he  promised  to  collect  the  claitns- 
for  a  stipulated  compensation,  and  to  return  such  as  were  insolvent.  Noth- 
ing, however,  has  ever  been  paid  to  the  executors  on  account  of  these  claims 
by  the  appellee,  and  only  "a  part  of  them  returned,"  and  the  executors  con 
tend  that  be  ought  to  be  held  liable  for  the  face  value  thereof.  The  circuit 
court  rejected  the  claim,  and,  as  we  think,  correctly.  The  evidence  shows 
affirmatively  that  most  of  the  claims  were  due  by  insolvent  persons,  and  it 
does  not  show  that  any  of  the  debtors  were  solvent.  When  the  settlement  be- 
tween the  parties  was  made.  In  December,  1868,  something  was  said  by  Sam 
uel  G.  Staples  to  the  appellee  about  these  claims,  but  no  credit  on  account  of 
them  was  then  claimed.  He  did,  however,  assert  a  claim  on  account  of  them) 
when  tlie  cause  was  before  Commissioner  Clark,  in  1874;  but  the  claim  was 
not  allowed  by  the  commissioner,  whose  report  was  confirmed  without  excep- 
tion. The  law  is  that  an  attorney,  who  undei'takes  the  collection  of  claims, 
is  bound  to  use  ordinary  care  and  skill  and  reasonable  diligence  to  collect  them;- 
and,  if  he  does  this,  he  is  not  liable  in  an  action  by  his  client  against  him, 
founded  upon  alleged  negligence  in  failing  to  collect  what  appears  to  be  due. 
He  is  also  entitled  to  the  benefit  of  the  rule  that  every  one  is  presumed  to" 
have  discharged  his  duty,  and  hence,  when  negligence  is  charged,  the  burden 
of  proof  is  on  the  paity  charging  it.  Not  only  is  this  so,  but,  in  cases  of  neg^ 
ligence,  the  extent  of  the  damages  must  be  affirmatively  shown ;  for  the  at- 
torney is  only  liable  for  the  actual  injury  his  client  has  received,  and  not  for 
the  mere  nominal  amount  of  the  demands  for  collection.  Accordingly,  the 
authorities  hold  that,  where  a  claim  is  alleged  to  have  been  lost  by  the  attor- 
ney's negligence,' it  must  be  shown  that  it  was  a  subsisting  debt,  and  that  the 
debtor  was  solvent.  Weeks,  Attys.  §  283;  Shear.  &  B.  Neg.  §  209;  1  Wheat 
Selw.  N.  P.  176,  note.  The  appellee  in  his  deposition,  which  was  taken  be- 
fore CoEi^missioner  Moir,  in  1881»  testifies  that  be  placed  the  claims  in  ques- 
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tioD  in  the  hands  of  constables  for  collection,  before  the  war,  and  that  after 
the  war  he  was  informed  by  Samuel  G.  Staples,  one  of  the  executors,  when  their 
-settlement  was  made,  that  th<^  constables  had  either  left  the  country,  or  were 
dead,  and  that  most  of  the  claims  were  worthless.  It  is  not  pretended  that 
the  appellee  has  ever  collected  any  money  on  account  of  the  claims  for  which 
lie  has  not  accounted,  nor  is  there  any  proof  that  the  estate  has  been  injured, 
or  that  loss  has  been  suffered,  by  his  conduct  of  the  business  which  was  in- 
trusted to  him;  and  the  rights  of  the  parties  must  be  determined  upon  the  evi- 
-dence  adduced.  The  statute,  which  provides  that  a  constable*s  official  receipt 
for  any  claim  intrusted  to  him  to  warrant  for,  and  recoverable  by  warrant, 
shall  be  considered,  six  months  after  its  date,  as  prima  facie  evidence  of  tlie 
Teceipt  of  the  money,  has  been  referred  to;  but  the  case  is  not  affected  by  that 
statute,  unless  it  be  as  to  the  question  of  negligence.  Code  1873,  c.  147,  §  13; 
New  Code,  §  2953.  There  are  two  questions,  we  repeat, — ^the  first  of  which 
is  whether  the  appellee  has  violated  his  contract,  or  has  been  negligent  in  the 
discharge  of  his  duty;  and,  if  he  has,  then,  secondly,  what  is  the  extent,  if 
any,  of  the  damage,  etc.,. occasioned  by  his  default.  And  as  the  evidence 
fails  to  show  that  the  estate  has  been  injured,  but,  on  the  contrary,  tends  to 
sustain  the  opposite  conclusion,  the  claim  of  the  executors  was  rightly  re- 
jected. 

This  disposes  of  all  the  questions  arising  in  the  case,  and  the  result  is  that 
the  decree  of  the  circuit  court,  in  so  far  as  it  is  in  conilict  with  this  opinion, 
must  be  reversed,  and  in  other  respects  affirmed. 


Hanby's  Adm'b  9.  Henritze's  Adh'b. 
(Swprcww  Court  of  Appeals  of  Virginia.    August  2, 1888.) 

1.  Principal  and  Sureties — Compensation  between  Sureties. 

Land  of  an  executor  was  sold  under  a  judgment  against  him  and  his  sureties  for 
sufficient  to  satisfy  the  judgment,  he  becoming  purchaser,  and  executing  bond, 
with  sureties,  for  the  purchase  money.  He  defaulted  on  this  bond,  and  the  sureties 
on  his  executorial  bond  were  then  compeUed  to  pav  the  original  debt.  HelcU  that 
they  were  entitled  to  compensation  from  the  sureties  on  the  purchase-money  bond. 

-2.  Same— Insolvenct  op  PrincipaI/— Evidehoe. 

In  proceedings  by  a  surety  against  a  prior  surety  for  compensation,  proof  that 
the  principal's  lands  have  been  sold  at  public  auction,  and  execution  against  him 
returned  unsatisfied,  sufficiently  shows  his  insolvency. 

•8.  HoMESTEAB—AssiaNMBNT— Expiration  of  Exbicftion. 

A  judgment  setting  aside  a  homestead  to  a  debtor  is  not  a  bar  to  a  subsequent 
action  by  a  party  to  the  judgment  to  subject  the  homestead  to  his  daim  after  ex- 
piration of  the  exemption. 

-4.  Same— Equitt— Pleading — ^Ambndubht  op  Bill. 

•    Where  a  homestead  exemption  expires  pending  a  hill  for  sale  of  the  reversion, 
the  bill  may  be  amended  so  as  to  ask  a  sale  of  the  entire  estate. 

JJ.  Same— Expiration  op  Homestead — Constitutional  Law. 

Code  Va.  1873,  c.  188,  §  8,  provldiufl'  that  the  homestead  of  a  householder  or  head 
of  a  family  shall  continue  after  his  death  for  the  benefit  of  his  widow  and  children 
until  the  death  or  marriage  of  the  widow  and  the  arrival  at  age  of  the  children, 
when  it  shall  be  subject  to  all  his  debts,  violates  no  provision  oi  the  Vir^nia  con- 
stitution, and  allows  the  property,  after  tbe  expiration  of  the  homestead  exemp- 
tion, to  be  sold  for  all  debts  or  the  householder  or  head  of  a  family,  whether  accru- 
ing before  or  after  the  homestead  was  set  aside. 

Appeal  from  circuit  court,  Washington  county. 

Bill  in  equity  by  Jonathan  T.  Hanby's  administrator  against  James  Hen- 
ritze's administrator  for  a  reassignment  of  homestead  and  sale  of  the  rever- 
sion.   There  was  a  judgment  for  defendant,  and  plaintiff  appeals. 

2>.  Trigg,  for  appellant.  F,  T.  Barr  and  White  dk  By^hanant  for  ap- 
pellee. 

XiAGT,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Washing* 
ton  county,  rendered  on  the  22d  day  of  February^  1887.    Tiie  case  is  as  fol* 
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lows:  On  the  24th  day  of  March,  1862,  Jonathan  T.  Hanby  became  one  of 
the  securities  upon  the  bond  of  Samuel  H.  Millard,  as  the  executor  of  the  estate 
of  John  Worlej,  deceased,  with  Archimedes  Davis  and  John  Hyburn  as  his 
co-sureties.  John  L,  Worley  and  Anna  A.  Stevens,  who  were  beneticiaries 
under  the  will  of  John  Worley,  brought  tlieir  suit  against  the  said  Samuel  H. 
Millard  and  his  securities,  in  the  circuit  oourt  of  the  United  States  for  the 
Western  district  of  Yirginia,  where  a  decree  was  obtained  against  the  said 
Millard  and  his  said  securities;  and  a  decree  was  rendered  for  the  sale  of  the 
said  Millard *s  land.  The  land  was  sold  under  the  court's  decree  for  an  amount 
sufficient  to  pay  the  said  decree  in  full,  and  the  said  Samuel  H.  Millard  became 
the  purchaser,  and  executed  bonds  for  the  purchase  money,  with  H.  M.  Mil- 
lard and  James  Henritze  as  his  sureties  thereon.  The  said  Millard,  holding 
his  said  land  as  purchaser,  again  defaulted, — this  time  in  the  payment  of  his 
bonds, — and  upon  suit,  the  first  bond  falling  due,  there  was  judgment  ob- 
tained, and  execution  issued,  and  only  a  small  amount  realized;  whereupon 
the  land  was  again  sold  by  proper  proceedings,  and  this  time  sold  for  much 
h  S3  than  enough  to  pay  off  the  said  debt;  whereupon  proceedings  were  taken 
against  the  said  H.  M.  Millard  and  James  Henritze  to  recover  the  residue  due 
upon  the  purchase-money  bonds  upon  which  they  had  become  securities  upon 
the  first  sale  of  the  land  of  Millard ;  whereupon  they  claimed  their  homestead 
exemption,  Which  was  allowed  to  them ;  and,  there  being  then  nothing  more 
to  be  made  out  of  them,  the  beneficiaries  under  the  will  of  John  Worley  pro- 
ceeded against  the  securities  of  the  said  Samuel  H.  Millard  on  his  executorial 
bond,  the  said  Jonathan  T.  Hanby,  Archimedes  Davis,  and  John  Byburn,  to 
recover  the  residue  of  their  claim  against  the  said  executor  still  due  to  them» 
and  the  said  residue  was  recovered  and  paid  to  the  said  beneficiaries  under  the 
Worley  will,  by  the  said  Hanby  and  Davis  and  Byburn,  the  securities  on  the 
executorial  bond  of  the  said  Samuel  H.  Millard,  executor  of  the  said  John 
Worley,  deceased.  The  said  Jonathan  T.  Hanby  then,  in  his  life-time,  filed 
the  bill  in  this  cause,  alleging  that  property  in  excess  of  the  amount  allowed 
by  law  had  been  assigned  and  set  aside,  under  the  said  homestead  proceeding, 
to  the  said  H.  M.  Millard,  praying  for  a  reassignment  of  homestead  in  Millard's 
case,  and  a  sale  of  the  reversion  in  both  Millard's  and  Henritze's  case.  The 
said  Henritze  departed  this  life  pending  these  proceedings,  as  also  his  widow; 
and,  his  youngest  child  coming  of  full  age,  an  amended  bill  was  filed,  praying 
that  the  same  might  be  heard  along  with  a  creditors'  suit  which  had  been 
brought  by  R.  Boyd,  for,  etc.,  against  James  Heuritze's  administrator,  and 
that  the  claim  of  the  said  Hanby  might  be  allowed  against  the  said  Henritze's 
estate,  in  the  order  of  its  priority,  and  for  an  injunction  to  restrain  the  sale 
of  Henritze's  real  estate  until  that  was  done;  which  injunction  was  awarded, 
but  subsequently,  upon  demurrer,  on  the  22d  of  February,  1887,  a  decree  was 
rendered  in  the  cause,  sustaining  the  said  demurrer,  and  dismissing  the  bill. 
W^hereupon  the  said  appellant,  James  F.  Hanby,  administrator  of  Jonathan 
T.  Hanby,  applied  for  and  obtained  an  appeal  to  this  court. 

The  grounds  upon  which  this  decree  is  sought  to  be  sustamed  are:  (1)  That 
the  appellant  had  no  cause  of  action  against  the  appellee  by  reason  of  the  cir- 
cumstances above  recited;  (2)  because  it  does  not  appear  that  the  debt  could 
not  have  been  made  out  of  the  principal  debtor,  Samuel  H.  Millard;  (3)  be- 
cause the  question  of  subjecting  the  homestead  of  H.  M.  Millard  and  James 
Henritze  was  res  adjudicata;  (4)  because  the  complainant  had  no  ground 
for  relief  when  he  filed  his  original  bill,  and,  having  no  cause  of  action  then, 
appellant  could  not  file  an  amended  and  supplemental  bill  for  causes  of  action 
ai'ising  thereafter. 

As  to  the  first  ground  cited  above,  the  claim  is  that  the  sureties  on  the 
executorial  bond  of  Millard  had  no  claim  for  compensation  against  the  sure- 
ties on  the  purchase-money  bonds  at  the  sale  of  the  debtor's  land.  But  it  is 
insisted  l^  the  appellant  that  the  sureties  in  the  purchase-money  bonds,  by 


Digitized  by  VjOOQIC 


206  SOUTHEASTERN   REPORTER.  [Va, 

their  act  in  becoming  such,  became  primarily  liable  for  the  payment  of  the 
decrees  against  their  principal;  and,  the  said  sureties  on  the  executorial  bond 
t>eing  thus  secondarily  liable  to  the  creditors,  and  having  been  compelled  to 
pay  the  debt,  or  such  part  as  remained  unsatu^tied,  they  are  entitled,  so  far  as 
they  have  so  paid,  to  be  substituted  to  the  rights  of  the  creditors  against  the 
said  sureties  on  the  executorial  bond.  There  is  nothing  better  settled  than 
that  the  security  who  pays  the  debt  of  his  principal  is  entitled  to  be  subro- 
gated to  the  rights  of  the  creditor,  and  to  all  collateral  securities  wliich  the 
creditor  has  obtained.  See  the  late  case  In  this  court  of  Rosenhaum  v.  Good- 
man, 78  Va.  126,  and  the  authorities  there  cited,  and  3  Minor,  Inst.  3it4. 
where  it  is  said:  "Where  several  or  successive  obligations  of  suretyship  are 
not  in  substance  (the  form  is  of  no  consequence)  those  of  original  sureties  for 
the  same  thing,  the  application  of  the  doctrine  of  contribution  requires  sev- 
eral distinctions  to  be  noted.  (2)  Where  the  original  surety  will  be  exempt 
from  contribution  to  the  later  surety,  and  will  be  entitled  to  full  indemnity 
from  him."  '*If  one  be  bound,  either  personally  or  in  his  property,  as  origi- 
nal surety  for  a  debtor,  and  upon  the  creditors  bringing  suit  against  the  prin- 
cipal a  third  person  becomes  the  latter's  surety  in  a  bail-bond,  prison-bounds 
bond,  a  delivery-bond,  an  appeal-bond,  an  injunction  bond,  or  any  like  second- 
ary obligation,  this  latter  surety,  upon  paying  the  debt,  has  no  recourse  what- 
ever against  the  original  surety  or  his  property  And  the  converse  proposi- 
tion, namely,  that  the  original  surety,  if  he  pays,  has  a  right  to  enforce  the 
obligation  of  such  secondary  surety  for  his  own  indemnity,  seems  to  be  scarcely 
less  obvious  and  certain,  although  perhaps  not  so  universally  admitted.**  Cit- 
ing Dering  v.  Earl  of  Winchelsea,  1  White  &  T.  Lead.  Gas.  £q.  100,  and  other 
cades.  There  can  be  no  doubt  that  the  sureties  on  the  purchase-money  bonds 
for  the  sale  of  the  debtor's  land  were  liable  primarily  to  the  creditors  before 
the  sureties  in  the  executorial  bond  of  the  debtor,  and  the  said  sureties  on  the 
executorial  bond,  having  discharged  the  debt  for  which  the  other  set  of  securi- 
ties was  primarily  liable,  have  a  right  to  pursue  for  their  benefit  the  right  of 
the  creditor  against  the  said  second  set  of  sureties,  and  this  is  their  cause  of 
action  i^ainst  the  said  second  set  of  sureties,  the  defendants  in  the  circuit 
court. 

As  for  the  second  contention  of  the  appellee,  that  the  proceedings  do  not 
show  the  debt  claimed  could  not  have  been  made  out  of  the  principal  debtor, 
we  may  remark  that  execution  against  the  principal  debtor  has  been  returned 
unsatisfied,  and  the  principal  debtor's  lands  have  been  sold  at  public  auction, 
and  the  debt  is  still  unsatisfied,  and  if  there  exists  any  possibility  of  making 
the  debt  out  of  any  property  belonging  to  the  debtor,  it  is  to  their  interest, 
primarily,  so  far  as  these  appellants  are  concerned,  to  direct  legal  proceedings 
in  that  direction,  because,  as  we  have  already  said,  as  to  the  appellant,  they, 
the  appellees,  are  primarily  liable.  It  being  clear  that  if  they  comply  with 
their  undertaking,  which  has  inured  to  the  benefit  of  the  appellant,  then  the 
appellant  will  be  compensated  for  his  loss. 

The  third  contention  of  the  appellees  is  that  the  question  of  subjecting  their 
homestead  is  res  adjudicata,  by  reason  of  the  decree  of  May  27.  1880,  the 
court  having  there  decreed  against  the  appellants,  the  sureties  of  the  execu- 
torial bond,  because  it  '^appeared  that  no  further  sum  could  be  made  out  of 
the  estate  of  Henritze  and  Hugh  Millard,  over  and  above  their  homestead." 
But  here  the  circumstance  is  overlooked  that  this,  by  reason  of  the  amended 
bill,  is  an  attack  upon  tiie  property  once  exempt,  but  claimed  to  be  subject 
now  to  the  debt,  because  the  homestead  exemption  as  to  the  property  in  ques- 
tion has  expired;  the  husband  and  head  of  the  family  and  the  widow  i>eiDg 
dead,  and  the  youngest  child  over  21  years  of  age;  and,  this  being  so,  then 
his  contention  is  (4)  that  the  complainant  had  no  ground  for  the  relief  sought, 
when  he  filed  his  original  bill,  and,  having  no  cause  of  action  then,  appellant 
ould  not  file  an  amended  and  supplemental  bill  for  causes  of  action  arising 
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rthereafter.  It  is  perfectly  true  that  snpplemental  bills  will  not  be  allowed 
for  the  purpose  of  Introducing  a  completely  new  case.  3  Daniell, Ch.  Pr.  159. 
But  the  plaintiff  may,  by  his  amendments,  so  alter  the  frame  and  structure  ot 
the  bill  as  to  obtain  an  entirely  different  relief  from  that  aslced  for  origiualLy. 
BelUm  V.  Apperifon,  26  Grat.  207;  Sand.  £q.  660.  In  the  case  of  8traughan 
T.  Halltoood,  4  S.  £.  Bep.  894,  this  subject  is  elaborately  considered.  Judge 
Green,  speaking  for  the  court  of  appeals  of  West  Virginia,  said:  **  When  a 
supplemental  bifi  is  based  on  facts  occurring  since  the  institution  of  tlie  suit, 
and  seeks  relief  only  against  the  original  defendant,  no  new  parties  being  in- 
troduced, it  is  in  tlie  nature  of  an  amendment  of  the  original  bill,  and  must 
be  read  with  it,  and  the  two  must  be  regarded  as  one  bill;  just  as  where  an 
amt^nded  bill  is  filed,  merely  correcting  statements  in  an  original  bill,  the  two 
are  regarded  as  constituting  one  bill."  Citing  Hill  v.  Hill,  10  Ala.  527.  and 
.oth<*r  cases.  Saying,  further,  it  would  seem  to  follow  that  if,  on  the  original 
bill,  when  all  imperfections  in  it  are  disregarded,  and  on  the  evidence  in  the 
cause,  the  plaintiff  has  no  cause  of  action  at  the  time  of  filing  his  original 
bill,  he  could  not  maintain  his  suit  by  filing  a  supplemental  bill  setting  up  a 
•caase  of  action  that  had  accrued  after  the  original  bill  was  filed,  even  though 
it  arise  out  of  the  same  cause  of  action  that  was  the  subject  of  the  original 
bill.  A  new  cause  of 'action  should  not  then  be  permitted  to  be  presented  by  a 
supplemental  bill;  for,  such  supplemental  bill  being  a  part  of  and  addition  to 
the  original  bill,  and  to  be  read  with  it,  to  permit  this  would  be  to  violate  the 
obvious  principle  that. in  every  case  the  cause  of  action  must  exist  at  the  time 
the  suit  is  brought.  *' A  party  under  the  privilege  of  amending  is  not  to  in- 
ti*oduce  new  matter  which  would  constitute  a  new  bill.  Amendments  can 
■only  be  granted  when  the  bill  is  defective  in  parties,  or  in  prayer  for  relief,  or 
in  the  omission  of  or  mistake  as  to  a  fact  or  circumstance  connected  with  the 
substance,  but  not  forming  the  substance  itself,  or  for  putting  in  issue  new 
matter  to  meet  proper  allegations  in  the  answer."  Opinion  of  Johnson,  J., 
in  Piercy  v.  Beckett,  15  W.  Ya.  444;  citing  Lyon  v.  Tallmadge,  1  Johns. 
Ch.  184;  Verplanak  v.  Insurance  Co,,  1  Edw.  Ch.  46;  Shields  y.Bwrow,  17 
How.  ISO;  Christmas  v.  Russell,  14  Wall.  69;  Sheppard  v.  Starke,  8  Munf. 
29,  Wlien  the  original  bill  in  this  cause  was  filed,  the  homestead  exemption 
had  not  expired,  and  the  prayer  was  to  subject  the  revereion  after  such  ex- 
piration in  the  uncertain  future;  and,  the  court  sustaining  the  demurrer  to 
Xbe  bill  upon  the  ground  that  this  estate  could  not  then  be  subjected,  and  the 
homestead  exemption  having  expired  about  that  time,  the  bill  was  amended 
«o  as  to  change  this  fact,  and  pray  for  the  sale  of  this  property  to  pay  the 
plaintiff's  claim.  It  will  be  seen  that  the  cause  of  action  has  been  the  same 
throughout  all  the  proceedings  in  this  cause,  is  the  same  in  the  original  bill 
jind  in  the  amended  bill,  and  rests  throughout  upon  the  same  claim  to  recover. 
The  bill  has  been  amended  so  far  as  the  character  of  the  relief  sought,  which 
js  legitimate  and  proper,  as  we  have  seen. 

The  only  question  remaining  to  be  considered  is  that  raised  in  the  argu- 
ment,— ^that  the  property  held  as  a  homestead  exemption  cannot  be  subjected 
to  the  satisfaction  of  any  liabilities  against  it  which  were  created  before  the 
property  was  impressed  with  that  character,  or  after  it  was  impressed  with 
that  character.  It  is  said  that  some  of  the  states  have  settled  this  question 
in  the  manner  so  claimed.  But  to  determine  the  question  so  far  as  this  state 
is  concerned,  we  must  look  to  our  own  constitution,  and  the  laws  passed  in 
pursuance  thereof.  The  Virginia  constitution  provides  (article  11,  §  1)  that 
"every  householder  or  head  of  a  family  sliall  be  entitled,  in  addition  to  the 
iurticles  now  exempt  from  levy  or  distress  for  rent,  to  hold  exempt  from  levy, 
seizure,  garnishing,  or  sale  under  any  execution,  order,  or  other  process, 
issued  on  any  demand  for  any  debt  heretofore  or  hereafter  contracted,  his  real 
and  personal  property,  or  either,  including  money  and  debts  due  him,  whether 
heretofore  or  nereafter  acquired  or  contracted,  to  the  value  of  not  exceeding 
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two  thoasand  dollars,  to  be  selected  by  him.''    Section  5  of  the  same  article 
provides  as  follows:  "The  general  assembly  shall,  at  its  first  session  under 
this  constitation,  prescribe  in  what  manner  and  on  what  conditions  the  said 
householder  or  head  of  a  family  shall  thereafter  set  apart  and  hold,  for  himself 
and  family,  a  homestead  out  of  any  property  hereby  exempted,  and  may,  in 
its  discretion,  determine  in  what  manner  and  on  what  conditions  he  may 
thereafter  hold  for  the  benefit  of  himself  and  family  such  personal  property^ 
as  he  may  have,  and  coming  within  the  exemption  hereby  made."    In  pur- 
suance of  these  provisions  of  the  constitution,  it  is  provided  by  law  (section- 
8,  c.  183,  Code  1873)  as  foUows:  "(8)  The  homestead  provided  in  this  act 
shall  continue  after  his  (the  householder  or  head  of  a  family)  death,  for  the 
benefit  of  the  widow  and  children  of  the  deceased,  until  her  death  or  marriage, 
and  after  her  death  or  marriage  for  the  exclusive  benefit  of  his  minor  chil- 
dren, until  the  youngest  child  becomes  twentyK>ne  years  of  age;  after  which 
period  it  shall  pass,  according  to  the  law  of  descents,  as  other  real  estate,  or* 
as  may  be  devised  by  said  householder,  not  being  subject  to  dower,  yet  sub- 
ject to  all  the  debts  of  the  said  householder  or  hea4  of  a  family."    This  enact-- 
ment  is  not  only  not  in  violation  of  any  provision  of  Uie  constitution  of  the* 
state,  but  is  an  enactment  in  pursuance  of  its  provisions,  such  discretion  be- 
ing expressly  confided  to  the  legislature;  which,  however,  under  our  systemr 
is  possessed  of  all  legislative  power,  and  may  do  whatever  is  not  forbidden  by 
the  constitution.    Such  being  the  provision  of  our  law,  upon  what  principle, 
and  by  what  authority,  can  it  be  claimed  that  the  property  held  as  a  home- 
stetui  exemption,  which  remains  after  the  said  exemption  expires,  cannot  be 
subjected  to  the  debts  of  the  said  householder  or  head  of  a  family?    It  is  by 
law  expressly  so  provided,  and  in  view  of  this  plain  provision  of  the  statute- 
there  is  no  room  for  doubt  upon  this  question;  and  we  are  of  opinion  that  the- 
property  which  had  been  set  aside  as  a  homestead  to  the  appellees'  intestate, 
James  Henritze,  deceased,  is  now  liable  to  be  ^subjected  to  the  appellant's- 
claim.    It  follows  that  the  circuit  court  of  Washmgton  county  erred  in  its  de-* 
cree  complained  of  in  sustaining  the  demurrer  of  the  defendant  to  the  amended 
bill  of  the  plaintiff;  and  for  that  error  the  said  decree  will  be  reversed  and 
annulled,  and  the  cause  remanded,  with  instructions  to  the  said  circuit  oourt- 
to  overrule  the  said  demurrer,  and  grant  the  relief  prayed  for  as  to  the  prop- 
erty lately  held  as  a  homestead  exemption  by  the  said  Henritze,  deoeasetl,  anck 
to  proceed  in  the  cause  to  a  final  decree  in  accordance  with  this  opinion. 
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Kitchens  o.  State. 
(Supreme  Court  of  Oeorgia.    July  11, 1888.) 

1.  Mayhem— WoxjT^DiNO  Private  Parts  of  Female. 

Under  sections  4d89  and  4847  of  the  Code,  the  willful  and  malicious  Injuring, 
wounding,  or  disfiguring  the  private  parts  of  a  female,  with  the  i&tention'to  dis- 
figure the  same,  is  mayhem. 

3.  Same — Indictment— Sufficienct. 

Where  the  indictment  alleges  that  the  person  whose  private  parts  were  injured 
was  a  female,  that  is  equivi^ent  to  a  direct  allegation  that  the  injury  dia  not 
amount  to  castration. 
8.  Same. 

The  nature  and  character  of  the  injury  need  not  be  set  forth  more  specifically 
than  in  the  general  words  of  section  4347  of  the  Code.^ 

4.  Criminal  Law— Appeal— Record— Evidence. 

It  is  needless  to  bring  up  the  evidence  where  the  sole  error  alleged  is  the  over- 
ruling of  a  demurrer  to  the  indictment;  and  Uie  less  surplusage  in  the  record  the 
better. 
(Syllabus  by  the  Cau/rt.) 

£rror  from  superior  court,  Montgomery  county;  Kibben,  Judge. 
F.  E,  McLendon,  H,  W.  Carswell,  and  D.  M.  RoherUt  for  plaintiff  in  error. 
C.  C.  Smith,  Sol.  Gen.,  contra. 

Bleckley,  C.  J.  1.  ''Mayhem  shall  consist  in  unlawfully  depriving  a 
person  of  a  member,  or  disfif^uring  or  rendering  it  useless.  *'  Code,  §  4339. 
**If  any  person  shall  unlawfully,  and  without  sufficient  cause  or  provocation, 
cot  out  or  disable  the  tongue,  put  out  an  eye,  slit  or  bite  the  nose,  ear.  or  lip, 
or  castrate,  or  cut,  or  bite  off,  or  disable  any  other  limb  or  member  of  another, 
with  intention  in  so  doing  to  maim  or  disfigure  such  person,  or  shall  volun- 
tarily, maliciously,  and  of  purpose,  while  fighting  or  otherwise,  do  any  of 
these  acts,  every  such  person  shall  be  guilty  of  mayhem."  Id.  §  4340.  Sec- 
tion 4841  prescribes  the  penalty  for  cutting  out  or  disabling  the  tongue;  sec- 
tion 4342,  for  putting  out  an  eye;  section  4343,  for  putting  out  both  or  the 
only  eye;  section  4344,  for  slitting  or  biting  the  nose,  ear,  or  lip;  section  4345, 
for  cutting  or  biting  off  the  jiose,  ear,  or  lip;  and  section  4346,  for  castration. 
Then  section  4347  declares:  "A  person  convicted  of  willfully  and  maliciously 
injuring,  wounding,  or  disfiguring  the  private  parts  of  another,  with  the  in- 
tention aforesaid,  whilst  fighting  or  otherwise,  which  injury,  wounding,  or 
disfiguring  do  not  amount  to  castration,  shall  be  punished,"  etc.  The  ques- 
tion is  whether  the  private  parts  of  females  are  protected  against  wounding 
or  disfiguring,  or  whether  the  protection  extends  to  males  only.  The  mili- 
tary or  combative  importance  of  the  organ  injured  or  destroyed,  to  which  the 
old  common  law  had  special  regard,  is  of  no  significance  whatever  as  a  con- 
stituent of  mayhem  under  our  Code.  Whether  capacity  for  attack  or  defense 
has  been  lessened  by  the  maiming  is  utterly  immaterial  and  irrelevant.  The 
Ckxle  looks  not  to  fighting,  to  giving  and  shunning  blows,  but  to  maintaining 
the  integrity  of  the  person,  the  natural  completeness  and  comeliness  of  the 
human  members  and  organs,  and  the  preservation  of  their  functions.  It  is 
certain  that,  as  to  every  specific  organ  or  member  designated  by  name  as  the 
subject  of  mayhem,  both  sexes  are  included.  Then,  why  are  not  both  in- 
cluded under  the  terms,  *' private  parts  of  another?"  It  is  true  that  the  male 
alone  has  testicles,  and  only  upon  him  can  the  statute  be  violated  by  castra- 
tion ;  but  will  that  difference,  or  any  other  difference,  in  the  private  parts  of 
the  two  sexes,  warrant  a  construction  of  those  terms,  either  to  the  effect  that 


>  Respecting  the  form  and  suiflcienoy  of  an  indictment  or  information,  and  as  to  how 
near  an  indictment  should  conform  to  the  wording  of  the  statute,  see  State  v.  Hupp, 
W.  Va.)  6  8.  S.  Rep.  919,  and  note;  State  v.  Carviile,  (Me.)  14  Atl.  Rep.  942,  and  note; 
'tate  V.  Pierce,  (Me.)  15  Atl.  Rep.  — ,  and  note. 
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the  female  has  no  private  parts,  or  that  thej  are  less  sacred  than  those  of  the 
male?  Each  sex  has  private  parts  appropriate  to  its  own  functions.  This 
we  know  as  matter  of  fact,  and  cannot  ignore  ft  in  exploring  legishitive  in- 
tention. It  would  be  simple  nonsense  for  us  to  hold  that  in  contemplation 
of  law  a  female  has  no  private  parts.  And  why  should  we  conclude  that, 
having  thenr,  thej  are  less  protected  by  law  against  being  injured,  wounded, 
or  disfigured  than  those  of  the  male?  Whether  for  the  sake  of  utility  or  ap- 
pearance, hers  are  as  mucli  within  both  the  letter  and  thespirit  of  the  statute 
as  his.  There  is  no  better  reason  for  protecting  by  penalties  the  genital  or- 
gans of  a  man  tlian  those  of  a  woman.  We  think  that  they  are  both  equally 
included  in  the  section  of  the  Code  we  are  consnuing. 

2.  In  alleging  that  the  person  Injured  was  a  female,  the  indictment,  by  nec- 
essary implication,  negatives  castration.  No  injury  could  be  committed  upon 
a  woman  which  would  amount  to  castration. 

8.  The  indictment  was  not  bad  because  the  nature  and  character  of  the  in- 
jury were  not  more  particularly  described.  An  indictment  is  sufficient  which 
describes  the  offense  in  the  language  of  the  Code,  or  so  plainly  as  to  be  easily 
understood  by  the  jury.  Code,  §  4628.  Here  the  indictment  used  tlie  very 
words  of  the  Code  in  stating  the  offense,  and  setting  forth  the  acts  consti- 
tuting it.  What  we  have  said  disposes  of  the  case,  and  the  result  is  that  the 
court  did  not  err,  but  decided  correctly,  in  sustaining  the  indictment  and 
overruling  the  demurrer. 

4.  We  deny  the  motion  to  dismiss  the  writ  of  error  because  the  evidence 
was  not  brought  up.  The  sole  error  alleged  was  in  overruling  the  demurrer. 
The  evidence  oould  be  of  no  use  in  reviewing  the  judgment  disposing  of  the 
demurrer,  and  hence,  if  found  in  the  record  here,  would  be  a  mere  excres- 
cence and  incumbrance.  The  irrelevant,  if  felt  at  ail,  is  always  in  the  way. 
To  have  to  think  of  it  is  a  needless  tax  upon  attention.  It  is  best  for  the  rec- 
ord to  contain  no  superiluous  matter,  and,  if  any,  the  less  the  better.  Judg- 
ment affirmed. 


WiKLB  V.  WOOLET. 
{Suprtfme  Court  of  Oeorgia.    May  11, 1888.) 

1.  Wills— Construction— Afpbai^— Review. 

If  the  facts  had  remained  subBtantially  as  the  testatrix  contemplated  them,  there 
would  have  been  no  question  as  to  a  proper  and  literal  execution  of  her  will;  but, 
on  account  of  unfortunate  and  unexpected  circumstances,  it  became  impossible  to 
administer  the  will  as  she  intended  it  should  be,  and  all  that  the  court  can  do  is  to 
make  some  approximation  to  the  substantial  scheme  which  she  enunciated  In  her 
wilL  Whether  the  approximation  made  by  the  court  below  was  entirely  proper  is 
a  matter  of  some  doubt,  but,  unless  this  court  could  determine  the  matter  better 
than  that  court,  the  result  reached  by  it  should  not  be  interfered  with. 

2.  Same— Provision  for  Support  and  Education  of  Children. 

As  a  matter  of  strict  legal  right,  it  was  never  contemplated  by  the  will  that  any 
debt  should  arise  in  favor  of  one  beneficiary  of  the  estate  against  another,  payable 
out  of  income  or  corpus*  It  was  never  contemplated  by  testatrix  that  any  one  of 
her  children  entitled  to  education  and  support  should  ever  have  a  debt  against  the 
estate  or  against  the  other  children,  arismg  from  not  enjoying  that  education  and 
support;  and  the  claim  made  here  is  in  the  nature  of  a  debt  asserted  by  one  of  the 
beneficiaries  against  the  others,  it  being  that  the  minor,  who  Is  the  beneficiary  in 
this  case,  is  entitled  under  the  will  to  have  arrearages  wnioh  have  aocumolated,  or 
are  said  to  have  accumulated,  in  his  favor  on  account  of  his  not  havlzLg  received 
past  support,  etc.,  out  of  the  estate,  allowed  him  in  the  distribution  or  oivisiDn  of 
the  corpua  tiiereof ,  or  which  shall  take  place  In  the  future. 

8.  Same. 

This  minor  was  entitled  to  maintenanoe  from  two  sources :  First  trcm  his  father ; 
and,  second,  from  his  mother's  estate.  Having  enjoyed  it  from  his  father,  he  can- 
not, as  a  matter  of  strict  law,  under  the  will,  claim  any  other  support  or  compensa- 
tion for  missing  it  out  of  his  mother's  (  ' 
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4.  AppbaI/— Rbview. 

While  it  does  not  clearly  appear  that  thd  decision  below  waa  right,  the  burden  of 
showing  error  is  always  on  me  plaintiff  in  error ;  and  it  has  not  been  shown  that 
snch  decision  was  so  erroneous  as  to  rsqnire  that  It  be  set  aside. 

(SyUalms  hy  the  Court} 

Error  from  superior  court,  Bartow  county;  Fain,  Judge. 
Graham  A  Graham  and  Milner,  Akin  &  Harris^  for  plaintiff  in  error. 
McCutchen  dc  Shumate  and  /.  B,  Conyei's,  for  defendants  in  error. 

Bleckley,  C.  J.  The  sole  question  argued  before  us  was  whether  the 
minor,  who  is  the  beneficial  plaintiff  in  error  in  this  case,  is  entitled,  under 
the  provisions  of  his  mother's  will,  to  have  arrearages  which  have  accumu- 
lated, or  are  said  to  have  accumulated,  in  his  favor,  on  account  of  his  not  re- 
ceiving past  support  and  maintenance  and  education  out  of  the  mother's  es- 
tate,— whether  he  is  entitled  to  have  arrearages  allowed  him  in  the  distribu- 
tion or  division  of  the  corpus  of  the  estate  when  it  shall  take  place  in  the 
future,  under  the  decree  yet  to  be  made  in  this  case,  or  in  some  other  way. 
The  scheme  of  the  will  evidently  contemplated  that  the  children  of  the  testa- 
trix, while  members  of  the  family,  whether  minors  or  adults,  should  have 
maintenance  and  support  out  of  the  estate;  and  those  to  whom  education  or 
further  education  was  appropriate,  whether  minors  or  adult,  would  be  entitled 
to  be  educated  out  of  the  estate.  We  think  the  will  does  not  contemplate 
furnishing  support,  much  less  education,  to  adult  children  after  their  separa- 
tion from  the  family;  but  if  they  remain  members  of  the  family,  although 
they  might  have  passed  their  minority,  there  would  seem  to  be  no  reason  on 
the  face  of  the  will  why  they  should  not  share  in  the  support  enjoyed  by  the 
family;  for  not  only  were  the  children  to  be  supported,  but  the  father  also, 
and  it  seems  to  contemplate  the  keeping  up  of  the  estate,  under  the  superin- 
tendence and  raanagement  of  the  father,  for  the  joint  benefit  of  himself,  and 
liis  children  who  might  remain  members  of  the  family.  After  that  member- 
ship ceased  on  the  part  of  any  of  them,  and  they  went  out  into  the  world  to 
reside  elsewhere,  we  think  they  would  not  be  entitled  to  expect  any  support 
from  this  source. 

2.  If  the  facts  had  remained  substantially  as  the  testatrix  contemplated 
them,  there  would  have  been  no  question  as  to  a  proper  and  literal  execution 
of  this  will;  but,  on  account  of  unforeseen  and  unexpected  circumstances,  a 
literal  execution  of  it  became  impracticable.  Only  some  approximation  could 
be  made  to  an  execution  of  it.  One  circumstance  that  frustrated  the  scheme 
was  that  debts  came  against  this  estate  which  had  to  be  satisfied  out  of  it, — 
not  the  debts  of  the  testatrix,  but  the  debts  of  her  husband  existing  at  the 
time  he  conveyed  the  property  to  her.  Another  circumstance  that  frustrated 
the  scheme  was  that  the  husband  ceased  to  be  entitled  to  the  management  of 
the  estate.  By  some  interposition,  through  litigation  and  the  appoi  ntment  of 
a  receiver,  he  was  deprived  of  his  control  over  the  estate,  and  over  the  appli- 
cation of  it  for  himself  and  the  members  of  his  family.  These  two  things 
rendered  it  impracticable  to  carry  out  the  intention  of  the  testatrix.  It  be- 
eame  absolutely  impossible  to  administer  her  will  as  she  intended  that  it 
should  be  administered,  and  all  tliat  a  court  can  do  is  to  make  some  approx- 
imation to  the  substantial  scheme  which  she  has  enunciated.  Whether  the 
debts  should  have  been  discharged  out  of  the  corpus  or  income  was  a  matter 
of  some  difficulty,  no  doubt,  for  any  court  to  determine.  The  agencies  and 
instrumentalities  employed  by  the  court  to  investigate  the  matter  and  settle 
the  question  held  that  they  were  properly  discharged  out  of  the  income.  Ko  w, 
if  they  had  been  thrown  upon  the  corpus  when  they  were  paid,  there  is  no 
certainty  that  there  would  have  been  any  income;  and  there  is  no  way  to  teU 
bow  much  the  income  which  would  have  accrued  and  been  applicable  to  this 
minor's  education  and  support  would  have  amounted  to  had  the  corpus  been 

Digitized  by  VjOOQIC 


212  SOUTHEASTERN  REPORTER,  [Ga. 

diminished  to  the  extent  of  the  incumbranoes.  We  are  unwilling,  unless  we- 
could  determine  the  matter  better  than  the  agencies  employed  by  the  court 
below,  to  interfere  with  that  determination.  According  to  this  will,  it  never 
was  contemplated  that,  as  matter  of  strict  legal  right,  any  debt  should  arise 
in  favor  of  one  beneficiary  of  the  estate  against  another,  payable  out  of  in- 
come or  corpus.  It  is  certain  that  it  never  was  in  the  contemplation  of  the 
testatrix  that  any  one  of  her  children  entitled  to  education  and  support  would 
have  a  debt  against  the  estate  or  against  the  other  children,  arising  from  not 
enjoying  that  education  and  support;  and  it  will  be  observed  that  here  the 
claim  is  in  the  nature  of  a  debt  asserted  by  one  of  these  beneficiaries  against 
the  other.  We  can  see  with  distinct  vision  that  it  never  was  in  the  contem- 
plation of  Mrs.  Roper,  the  testatrix,  that  any  such  result  should  follow  her 
testamentary  scheme. 

3.  This  minor  was  entitled  to  maintenance  from  two  sources:  First,  from 
his  father;  and,  secondly,  from  his  mother's  estate.  He  has  had  it  from  one 
of  them;  and,  having  enjoyed  it  from  the  father,  be  now  comes  for  compensa- 
tion for  missing  it  from  the  mother's  estate,  and  claims  in  the  nature  of  a 
creditor  on  account  of  income  having  been  applied  to  the  discharge  of  incum- 
brances. He  says,  or  his  friends  say  for  him,  that  this  income  ought  not  to 
have  discharged  the  whole  incumbrances;  at  most,  that  it  ought  only  to  have 
contributed.  Indeed,  it  is  contended  that  the  corptts  was  chargeable  alto- 
gether; but,  if  not,  it  is  said  that  both  ought  to  contribute.  We  think  that, 
as  he  has  had  his  support  from  ono  of  the  sources  from  which  he  was  entitled 
to  have  it,  he  cannot  claim  any  other  support,  or  any  compensation  for  miss- 
ing it  out  of  his  mother's  estate.  I  mean  he  cannot  claim  it  as  matter  of 
strict  law.  If  the  court  below,  in  endeavoring  to  approximate  the  testament- 
ary scheme,  had  allowed  it,  we  might  have  acquiesced;  but  it  was  somewhat 
discretionary  with  the  court,  and  tliose  who  represented  the  court  in  the  ad- 
judication of  these  matters,  to  maice  the  approximation  according  to  their 
judgment. 

4.  There  is  a  presumption  in  favor  of  adjudications,  when  under  review, 
that  they  are  correct;  and  the  burden  of  showing  error  is  upon  the  plaintiff 
in  error,  the  party  who  asserts  it.  In  this  case  the  error,  if  any,  is  not  within 
the  field  of  observation;  and  it  is  more  on  that  account,  than  from  any  dis- 
tinct discernment  thcit  the  judgment  was  in  itself  faultless,  that  we  affirm  it. 
Judgment  affirmed. 


RoBsoN  V.  Rawlins. 
(Supreme  Court  of  Georgia.    November  5, 1887.) 

1.  Exemption— Sale  Pending  Application— Rights  op  Claimant. 

Personalty  sold  by  the  sheriff  subject  to  the  exemption  right,  pending  an  applioa> 
tion  to  set  apart  the  property,  may  be  recovered  of  the  puronaser  though  the  pend- 
ing application  failed,  if  a  subsequent  application  sycoeeded.  But,  if  tne  sale  was 
mode  subject,  not  to  the  right  itself,  but  only  to  the  result  of  the  pending  applica- 
tion, there  can  be  no  recovery.  The  question  is  for  the  jury,  and  to  be  determined 
by  the  value  of  the  property,  the  price  paid,  the  terms  of  notice  given,  and  all  the 
facts  and  circumstances  of  the  transaction.  Prima  fade^  a  reservation  would  be 
of  the  right,  and  not  merely  of  the  pending  remedy. 

S.  Same. 

The  evidenoe  of  possession  In  defendant  when  the  action  was  brought  may  be  in- 
ferential, and  neea  not  be  strong  to  prevent  a  nonsuit,  (Jfercier  v.  Mercier,  43  Ga. 
828;)  the  action  being  complaint  in  the  nature  of  trover.    Code,  SS  8028, 8057. 

OyUcUyue  hy  the  OowrU) 

Error  from  superior  court,  Washington  county;  Lumpkin,  Judge. 

Both  applications  embraced  the  same  land  and  personalty,  including  three 
mules  and  fourteen  hogs;  the  first  filed  in  1888,  tiie  second  in  1885,  immedi- 
ately after  final  judgment  denying  the  first,  which  failed  because  the  applicant 
was  a  married  woman,  not  the  head  of  a  family*  and  could  not,  as  such  head» 
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Lave  a  homestead  in  her  own  property.  See  74  Ga.  828.  The  second  alleged 
that  she  was  an  infirm  person,  and  had  the  care  and  support  of  a  dependent 
female,  her  minor  daughter,  etc  It  was  approved  by  the  ordinary,  August  4, 
1886.  Pending  the  first  application,  the  mules  and  bogs  were  legally  sold  by 
the  sheriff  under  a  ft.  fa.  against  the  applicant;  the  mules  for  three  dollars, 
and  the  hogs  for  ten  dollars;  the  hogs  and  one  of  the  mules  being  worth  two 
hundred  dollars.  The  sale  was  made  subject  to  a  mortgage,  (which  has  since 
been  paid  by  the  mortgagor,)  and  with  notice  of  the  then  pending  application 
ior  homestead.  Rawlins  was  the  purchaser,  and  took  possession  of  the  prop- 
erty. This  action  is  for  the  hogs  and  one  of  the  mules.  It  was  brought  Au- 
gust 17,  1886.     The  court  granted  a  nonsuit. 

Harris  &  Rohson  and  Harrison  &  Peeplcs,  for  plaintiff  in  error.     0.  H, 
Rogers,  by  /.  H.  Lumpkin^  for  defendant  in  error. 

Bleckley,  C.  J.,  (after  stating  the  facts  as  above.)    1.  If  this  property 
was  sold  subject  to  the  exemption  right,  if  it  was  so  undei-stood,  and  brought 

•  only  a  fraction  of  its  value,  this  lady  has  a  remedy  in  equity,  if  not  at  law, 
against  the  purchaser.  She  has  a  right,  based  upon  sound  equitable  facts  and 
principles,  to  have  the  enjoyment  of  this  property,  to  effectuate  the  right  in 
contemplation  of  which  the  sale  was  made,  and  the  purchase  at  that  sale  con- 
summated, ^ow  that  therd  is  so  little  distinction  between  legal  and  equitable 
remedies,  that  right  can  be  administered  in  a  court  of  law;  and,  if  this  dechi- 
ration  (the  evidence  came  in  under  the  declaration  without  objection,  appar- 
ently) is  not  broad' enough,  or  specific  enough,  it  can  be  amended,  and  could 
have  been  amended  in  the  court  below;  and  we  think  the  judge  ought  not  to 
have  granted  the  nonsuit;  that  there  was  a  substantial  case  before  the  jury» 
if  they  thought  the  exemption  right  was  saved,  and  not  merely  the  pending 
application.  On  the  other  hand,  if  they  thought  that  it  was  the  understand- 
ing that  the  exemption  right  was  to  go  with  the  failure  of  that  one  applica- 
tion, and  that  was  to  be  an  end  of  it,  there  ought  to  have  been  no  recovery. 
But  this  was  a  question  of  fact  the  court  could  not  determine,  and  it  ought 

•  to  have  been  referred  to  the  jury. 

2.  With  regard  to  the  possession  of  the' property  at  the  time  the  action  was 
'brought,  which  the  Code,  §  8028,  makes  sufficient  to  recover  upon,  in  lieu  of 
actual  commission,  tliere  was  sufficient  evidence  to  go  to  the  jury,  as  it  showed 
that  the  defendant  bid  off  the  property  and  took  it  into  his  possession  a  few 
years  before.  That  state  of  things  being  shown,  there  would  be  some  degree 
of  presumption  that  the  possession  had  not  changed,  and  that  he  still  had  pos- 
session. At  all  events,  the  jury  might  or  might  not  have  inferred  the  contin- 
uance of  possession  up  to  the  time  the  action  was  brought.  On  both  elements 
of  the  case  there  was  enough  for  the  jury  to  act  upon,  and  any  shortcoming 
in  the  declaration  could  have  been  amended.  It  is  better  to  conduct  this  liti- 
gation through  than  to  defeat  the  case,  and  have  the  plaintiff  resort  to  a  bill 
in  equity  or  its  equivalent  in  a  court  of  law.  So  tlie  judgment  of  nonsuit  is 
.  reversed.    The  head-notes  are  a  part  of  this  opinion. 


Jackson  v.  Gabner. 
(Supreme  Court  of  Georgia,    November  29, 1887.) 
Ububt— PoRFEiTtmB— When  Complete. 

The  f  orfeitDre  by  statuto  for  taking  usury  is  complete  as  soon  as  the  usury  Is  paid, 
whether  in  cash  or  by  substituting  the  note  of  a  third  person,  equivalent  to  cash. 
(SyUaims  try  the  Court.) 

Error  from  superior  court,  Gwinnett  county;  Htttchins,  Judge. 
The  borrower  gave  his  notes  to  the  lender  for  a  loan  procured  at  a  usurious 
Tate  of  interest,  and  paid  the  whole,  partly  in  cash  and  partly  by  causing  a 
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third  person  to  give  his  note,  with  personal  security,  to  the  lender.  The  bor- 
rower's notes  were  surrendered  and  destroyed.  The  substituted  note  was  paid 
in  full,  pending  the  present  action  by  the  borrower  against  the  lender  to  re- 
cover  back  the  usury,  the  action  being  brotight  after  that  note  was  accepted,, 
but  before  it  was  paid.    The  court  held  the  action  maintainable. 

8.  J.  Winn  db  8on^  for  plaintiff  in  error.    T.  if.  Peeplest  for  defendant  in^ 
error. 

Bleckley,  C.  J.,  {after  stating  the  facts  as  abof>eJ)  By  section  2057a  of 
the  Code  it  is  declared  unlawful  to  reserve,  charge,  or  take  for  any  loan  or  ad- 
vance of  money  any  rate  of  Interest  greater  than  8  per  cent,  per  annum,  either 
directly  or  indirectly;  and  by  the  next  section  it  is  laid  down  that  any  person- 
violating  the  provisions  of  the  foregoing  section  shall  foil eit  the  excess  of  in- 
terest so  charged  or  taken,  or  contracted  to  be  reserved,  charged,  or  taken. 
It  is  not  improbable  that  the  forfeiture  results  from  the  contract  itself;  but 
this  was  not  a  suit  strictly  for  the  forfeiture,  but  an  action  of  assumpsit^  pro- 
ceeding on  the  theory  that  usury  had  been  paid.  Some  requests  to  charge  the^ 
jury  were  made,  going  to  the  question  as  to  whether  a  promissory  note  would 
be  payment  until  it  was  paid.  The  court  gave  the  request,  with  modifica- 
tions, so  as  to  meet  the  actual  facts  of  the  case.  Tliis  was  not  a  case  in  which 
the  borrower  passed  to  the  lender  in  payment  the  promissory  not«  of  a  third 
person,  but  it  was  a  case  in  which  the  t)orrower  procured  a  third  person  to 
give  a  note  to  the  lender  with  personal  security.  That  note  waei  due  some 
time  after  the  settlement,  but  the  borrower  was  discharged,  \rA  papers  were- 
surrendered  and  destroyed,  and  there  was  no  longer  any  debt  from  him  to  the 
len(Jer;  the  lender  accepting  a  third  person  as  his  debtor,  and  taking  his  note, 
with  security,  due  several  months  alter  settlement.  Before  that  note  matured, 
the  action  was  brought  by  the  borrower  against  the  lender  for  the  usury.  The 
note  was  accepted  in  part  payment,  the  rest  of  the  debt  having  been  paid  In 
cash:  so  that  at  the  time  the  action  was  brought,  if  the  note  was  to  be  counted 
as  any  part  of  the  payment,  the  lender  had  been  paid  all  the  principal,  inter- 
est, and  usury.  And  in  point  of  fact  it  occurred  that  while  this  action  was 
pending  the'note  was  discharged.  We  think  there  was  a  cause  of  action  un- 
der tills  statute,  and  that  the  note  of  a  third  person,  if  equivalent  to  cash, 
might  be  counted  as  cash;  and  if  it  was  not  so,  if  it  was  worth  less  than  the 
amount  it  represented,  it  would  be  a  matter  of  defense,  open  to  the  defendant 
on  the  part  of  the  lender,  to  show  that  it  was  not  cash,  or  its  equivalent.  We 
agree  with  the  court  that  the  cause  of  action  accrued  when  tiiat  note  was  ac- 
cepted, inasmuch  as  it  turned  out  that  it  was  the  equivalent  of  cash,  and  was- 
actually  paid  in  cash,  pending  the  action.    Judgment  affirmed. 


Gboboia  Railroad  &  Banking  Co.  v,  Friddell. 

((Supreme  C<ywrt  of  Oeorgku    March  8, 1888.) 
Master  and  Servant  —  Nboj joe noe  of  Master  —  Terminal  Facilitibs  or  Rail^ 

ROADS. 

Two  or  niore  chartered  railroad  companies  whose  lines  terminate  at  the  same 
point,  that  is,  at  the  same  town  or  city,  are  not  bound  as  a  matter  of  law  to  have 
and  use  separate  terminal  facilities,  but  may  within  the  corporate  limits  use  the 
same  track  in  common  with  or  without  common  ownership,  and  when  they  do  so,  a 
track  thus  laid,  though  the  exclusive  property  of  one  of  the  companies,  is,  for  tne 
time  being,  the  track  of  each  company  so  usin^  it,  and  the  proprietary  company  is- 
not  responsible  to  its  employes  for  personal  injuries  which  they  sustain  solelyby 
reason  of  the  negligent  use  of  the  track  by  the  employes  of  another  company.  The 
redress  for  such  injuries  is  against  the  company  whose  employes  are  at  fault. 

Bamb— Cases  Dmtinoutshed. 

In  RiiUroad  Co,  v.  Mayea^  49  Ga.  S55,  the  negligent  company  was  using  the  fran« 
<;hise  as  well  as  the  track  of  the  proprietary  company.    In  BaWroadCo.  v.  Perry  r 
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58  Ga.  461,  and  Perry  r.  Railroad  Co.,  66  Ga.  746,  the  injury  was  to  a  passenger. 
In  Coggin  v.  Railroad  Co.,  62  Ga.  686,  the  negligence  was  by  an  employe  of  the  pro- 
pFietary  company,  and  the  injury  was  to  an  employe  of  a  telegraph  company. 
Syllabus  by  the  Court) 

£rror  from  superior  court,  Fulton  county;  Marshall  J.  Clarke,  Judge. 
J.  B,  Cutnmingt  Hilly er  &  Bro,,  A^  H.  Cox,  and  Henry  Jaokson,  for  plain- 
tiif  in  error.    HuUey  &  Bateman^  for  defendant  in  error. 

Bleckley,  C.  J.  Friddell  was  an  employe  of  the  Georgia  Railroad  Com- 
pany, as  a  switchmaa*  bis  business  b«ing  to  change  the  switches  in  the  city 
and  give  signals  to  moving  engines  and  trains  on  the  Georgia  Railroad.  While 
80  engaged,  and»  we  may  assume  under  the  evidence,  without  any  fault  on  his 
part,  he  sustained  a  personal  injury  on  account  of  the  negligence  of  the  em- 
ployes of  the  Richmond  &  Danville  Railroad  Company,  they  being  in  the  exer- 
cise of  the  chartered  rights  of  the  Atlanta  Sb  Charlotte  Air-Line  Railway  Com- 
pany, or  perhaps  the  Richmond  8o  Atlanta  Air-Line  Rail  way  Company.  At  all 
events,  they  had  chartered  rights  to  enter  the  city;  and  this  was  the  common 
terminus  of  the  two  companies.  Their  track,  for  some  distance,  ran  parallel 
to  the  Georgia  Railroad;  and  upon  it  was  situi^ted  a  cotton  compress,  and 
on  the  Georgia  Railroad,  or  rather  on  one  of  its  s.do-tracks,  there  was  another. 
By  some  arrangement  between  the  two  companies,  there  was  a  mutual  in- 
terchange of  tracks  for  the  purpose  of  reaching  these  compresses  and  procur- 
ing freights  from  them  and  losiding  and  unloading,  etc.  On  this  occasion 
the  Richmond  &  Danville  train  had  gone  on  the  Georgia  Railroad  siding  to 
receive  cotton  from  the  compress  located  on  that  siding;  and  coming  up  on  the 
main  line  of  the  Georgia  Railroad,  after  transacting  its  business  at  the  com- 
press, the  employes,  by  their  negligence,  injured  Friddell,  who  was  attending 
to  his  duties  in  connection  with  a  locomotive,  and  perhaps  a  train,  in  sight, 
belonging  to  the  Georgia  Railroad  Company,  his  employer.  He  brought  an 
action  against  his  own  company  for  the  injury  which  the  other  company  had 
intlicted;  and  the  theory  of  his  action  is  that  his  company,  being  the  proprie- 
tor of  the  track  over  which  the  other  company  was  running  its  trains  when 
the  injury  occurred,  is  liable  to  him  for  the  negligence  of  the  employes  of  the 
other  company  when  using  that  track,  just  as  it  would  be  for  the  negligence 
of  its  own  employes.  He  recovered  a  verdict,  and  a  motion  for  a  new  trial 
made  by  the  Georgia  Railroad  Company  was  denied.  Under  that  motion  the 
question  arises  whether  Friddell  has  redress  against  his  own  company  for  this 
injury.  It  is  contended,  on  the  authority  of  certain  cases,  and  on  general 
principles,  that  the  Richmond  &  Danville  Company,  not  having  a  contract 
with  the  Georgia  Railroad  Company  for  the  use  of  its  track,  had  no  right  to 
be  there  in  such  way  as  to  exempt  the  Georgia  Railroad  Company  from  liabil- 
ity for  its  negligence.  The  court  below  seemed  to  concede  that  if  there  had 
been  a  contract  by  which  the  Richmond  &  Danville  Company  had  a  right  to 
use  the  Georgia  Railroad  track,  the  matter  would  have  been  upon  a  difi:erent 
footing;  but  the  mere  arrangement  by  way  of  interchange  of  use,  the  court 
seems  not  to  have  recognized  as  a  contract  or  as  equivalent  thereto;  or  if  the 
court  did  so,  the  jury,  under  the  charge  of  the  court,  did  not. 

We  think  it  makes  no  difference  whether  there  was  a  contract  or  not.  If 
each  of  these  companies  had  a  chartered  right  to  come  to  the  city  of  Atlanta, 
as  each  of  them  had,  they  could  use  a  common  track  at  a  terminal  point  be- 
longing to  them  jointly,  or  tracks  in  common  belonging  to  them  severally; 
and  in  the  use  of  eitlier  each  company  would  be  upon  its  own  franchise.  It 
would  not  be  exercising  the  franchise  of  the  other  company.  That  is  the  dis- 
tinction. And  hence,  the  verdict  in  this  case  was  wrong.  There  could  be 
much  said  in  favor  of  several  companies  having  the  privilege,  which  we  think 
they  have,  to  use  the  same  track  in  common  in  a  city;  and  we  know  nothing 
that  would  subject  one  company  to  its  employes  (though  to  passengers  the 
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rule  of  liability  would  be  different)  for  the  negligence  of  employes  of  another 
company.  The  risk  of  service  covers  this.  »AniJ  the  employe  is  not  without 
redress.  He  cannot  sue  his  own  master,  but  he  can  sue  the  other  company, 
— the  one  whose  employes  were  in  fault, — and  recover  against  it  So  we  rule 
as  set  out  in  the  head-notes,  and  rest  the  case  upon  what  we  think  is  the  clear 
principle  applicable  to  the  facts.  Where  numerous  railways  connect  in  the 
same  city,  the  city  is  a  common  station  for  all;  and  interchange  in  the  use  of 
tracks  is  a  needful  practice  for  the  accommodation  of  traffic.  It  promotes  the 
common  interest  of  the  companies,  and  the  interest  of  the  public,  and  em- 
ployes who  are  unwilling  to  expose  themselves  to  the  risks  of  so  reasonable  a 
method  of  business  are  not  abreast  with  the  exigencies  of  railway  service. 
The  court  erred  in  not  granting  a  new  trial.    Judgment  reveraed. 


Christian  ©.  Columbits  &  R.  R.  Co. 
{Supreme  Cov/rt  of  GeorgicL    March  8, 1888.) 

1.  Mastbb  and  Servant— Liability  for  Torts  op  Sbrvant—Homicidb. 
A  railroad  company  is  liable  in  damages  for  the  wrongful  homicide  of  its  cus- 
tomer committea  by  its  depot  agent  in  his  office  while  the  customer  was  lawfully 
there  for  the  transaction  of  business  with  such  agent  appertaining  to  his  agency. 
This  results  from  the  Ck>de,  S  8038,  which  renders  all  rauroad  oompanies  liable  for 
damages  done  by  any  person  in  their  employment  and  service,  unless  their  agents 
have  exercised  all  ordinary  care  and  diligence.^ 

2.  Same— -Insakitt  of  Servant  as  Defense. 
While,  as  a  general  rule,  any  mental  disease  or  infirmity  which  would  ezoose  the 

agent  from  cruninal  responsibility  would  also  excuse  the  company  from  civil  r&> 
sponsibility,  this  would  not  bo  available  if  the  company  employed  the  agent,  and 
assigned  him  to  duty,  with  knowledge  of  his  insane  conditioii,  or  of  his  being  sub- 
ject to  sudden  fits  of  insanity. 

3.  Same— Jurisdiction  of  Action— Vbnttb. 
No  matter  where  the  contract  of  emplovment  by  the  company  with  the  agent  was 

made,  the  homicide  being  committed  at  the  place  where  the  a^nt  was  assigned  to 
duty,  and  where  he  was  serving  the  company  at  the  time  of  the  wrongful  act,  the 
cause  of  action  originated  at  that  place,  and  the  superior  court  of  that  oounty  has 
jurisdiction.    Ck>de,  S  3406;  BcM/road  Co.  v.  Oaks,  52  Oa.  410,  (8.) 
{SylldbuB  by  the  CofwrU) 

Error  from  superior  court,  Harris  county;  Willis,  Judge. 
Z.  F.  Garrard^  for  plaintiff  in  error.    Peabody,  Brannon  dt  BattUf  for 
defendant  in  error. 

Bleckley,  G.  J.    Mrs.  Christian  brought  her  action  against  the  Columbus 
&  Rome  Railroad  Company,  a  corporation  in  this  state,  for  the  homicide  of 
her  husband.    The  declaration  alleges  that  her  husband,  while  in  the  agent's 
,  .,  office  for  the  transaction  of  business  pertaining  to  the  agency,  the  business  of 

'^q  the  husband  with  the  company,  was  killed  by  the  agent;  and  it  alleges,  more- 

over, that  the  agent  was  subject  to  disease  and  aberration  of  mind,  and  that 
the  company  employed  him  knowing  that  fact.  His  disease  was,  or  became 
at  intervals,  homicidal  mania.  The  declaration  was  demurred  to  on  two 
grounds:  (1)  As  not  setting  out  any  cause  of  action;  and  (2)  as  not  show- 
ing jurisdiction  of  the  court,  the  action  being  brought  in  Harris  county, 
where  the  homicide  was  committed,  and  not  in  Muscogee  county,  where  the 
charter  located  the  principal  office  of  the  corporation.  The  demurrer  was  sus- 
tained, and  the  suit  dismissed. 

1.  With  respect  to  the  cause  of  action,  we  hold  that  under  the  Code,  §  3033, 
a  railway  company  is  liable  for  any  damage  done  any  person  in  its  employ- 
ment and  service,  unless  the  agents  of  the  company  have  exercised  all  ordi- 

^  Concerning  a  master^  s  liability  for  the  tortious  acts  of  his  servants,  committed 
within  the  general  scope  of  their  employment,  see  McCord  v.  Telegraph  Co.,  (Minn.) 
89  N.  W.  Rep.  — ,  and  note. 
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nary  and  reasonable  care  and  diligence.  This  is  the  express  provision  of  the 
Code, and  is  founded,  not  upon  the  act  of  1855-56,  (as  indicated  in  the  margin,) 
but  upon  the  act  of  1858-54.  We  thinly  that  while  the  act  of  1853-54  may 
not  have  been  intended  originally  to  be  so  broad,  and  may  have  contemplated 
a  restriction  to  injuries  resulting  from  the  running  of  trains,  etc.,  the  codi- 
fiers  extended  it  to  all  damages  caused  by  persons  in  the  employment  and  serv- 
ice of  railroad  companies,  whether  engaged  in  running  trains,  etc.,  or  not; 
and  this  provision  of  the  Code  has  been  adopted  as  law  by  the  constituUon, 
and  is  law  now.  So  that,  if  the  agent  killed  this  lady*s  husband  wrongfully, 
the  company  is  liable  for  it,  under  the  facts  alleged  in  this  declaration. 

2.  We  think,  also,  that,  if  the  homicide  was  the  result  of  insanity,  and  the 
railro<ad  company  was  faultless  in  regard  to  employing  the  agent,  anything 
that  would  excuse  the  agent  criminally  from  the  act  would  excuse  the  rail- 
road company  civilly.  But  this  declaration  alleges  that  the  railroad  company 
•employed  him  knowing  his  infirmity;  and  that,  of  course,  subjects  the  com- 
pany to  the  consequences,  if  it  be  true.  Their  employment  of  an  improper 
person  to  come  in  contact  with  the  public  as  their  agent  would  be  gross  mis- 
^x>nduct. 

8.  With  respect  to  the  question  of  jurisdiction,  it  was  insisted,  as  the  con- 
tract between  the  company  and  the  agent  was  not  made  in  Harris  county,  or, 
at  all  events,  as  it  did  not  appear  that  it  was  made  there,  there  was  no  juris- 
diction save  in  Muscogee  county,  where  the  principal  office  of  the  corporation 
is  located.  We  think  otherwise.  No  matter  where  that  contract  was  made, 
the  agent  was  put  to  serve  the  company  in  Harris  county;  and  the  act  done 
by  the  agent  there  was  the  cause  of  action.  The  cause  of  action  was  not  the 
contract  of  employment  of  the  agent,  but  what  he  did  after  being  employed; 
and  it  has  been  ruled  by  this  court  in  Railroad  Co.  v.  Oaks,  52  Ga.  410,  that 
a  widow  suing  for  the  homicide  of  her  husband  may  bring  her  action  in  the 
county  in  which  the  homicide  was  committed.  Code,  §  3406.  The  head-notes 
are  to  be  read  as  a  part  of  this  opinion.    Judgment  reversed. 


HsAD  e.  Georgia  Pao.  By.  Go. 
{Supreme  Cowrt  of  Oeorgia.    December  20, 18S7.) 

1.  Carriers— Of  Passengers— Bjbotxon  of  Passbnoer— Ponitivb  Daicagbs. 

An  action  on  the  case  by  a  passenger  against  a  railway  company  for  wrongfully 
expelling  him  from  the  train,  with  force  and  violence,  though  the  declaration  allege 
a  contract  for  carriage,  is  not  for  breach  of  the  contract,  but  for  a  tort  by  breach  of 
duty,  and  punitive  as  well  as  actual  damages  are  recoverable  if  the  oiroumstances 
of  the  particular  case  warrant  such  recovery. 
•2.  Same— Bound-Trip  Tiokbt— Mistake  of  Agent  in  StamfinGi 

If  the  purchaser  of  a  round-trip  ticket,  after  paying  for  and  receiving  it,  perform 
aU  the  stipulations  of  the  contract  on  his  part,  or  olier  to  do  so  in  proper  time  and 
manner,  the  company  is  bound  to  recognize  and  honor  the  ticket  when  and  wherever 
duly  presented,  notwithstanding  any  mistake  or  omission  by  its  agents  in  signing 
or  stamping  the  same.^ 
(Syllatms  by  the  Court) 

Error  from  superior  coart,  Haralson  connty;  Maddo^,  Judge. 
Head  A  Thomas,  M.  /.  Head,  and  Bla^ice  (§  Noyes,  for  plaintiff  in  error, 
/.  Jf.  McBride,  for  defendant  in  error. 

BlegkleZi  C.  J.  The  amendment  proper  did  not  substantially  strengthen 
the  case  set  out  in  the  original  declaration,  and  while  it  was  not  an  improper 

^Upon  the  question  of  the  stntxis  of  one  who  attempts  to  ride  on  a  railway  train  with- 
out a  proper  ticket,  and  the  right  of  the  carrier  to  eject  him,  see  Rawitzky  v.  Railway 
Co. 2  (Ia.)  8  South.  Rep.  887,  and  case  cited  in  note.  See,  also,  as  to  when  a  carrier  is 
entitled  to  eject  a  passenger,  and  the  manner  of  such  ejectment.  Hall  v.  Railway  Co., 
ifS.  C.)  5  S.  E.  Rep.  623,  and  note;  Hardenbergh  v.  Railway  Co.,  (Minn.)  38  N.  W.  Rep. 

•S25,  and  cases  cited  in  note;  Poole  v.  Railroad  Co.,  (Or.)  19  Pac.  Rep.  107;  Jardine  v. 

.ComeD,  (N.  J.)  U  AU.  Rep.  590. 
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amendment,  the  conrt  perhaps  ought  not  to  be  reversed  for  disallowing  it  Bat- 
we  think  it  was  error  to  cut  off  the  plaintiff  from  the  recovery  of  such  dam- 
ages of  every  kind  as  he  sustained.  His  declaration  was  not  in  contract,  but 
in  tort.  It  was  an  action  upon  the  casQ  for  a  wrong,  not  an  action  of  ast9ump' 
sit  for  the  breach  of  a  contract.  It  went  upon  the  theory  that  the  contract 
established  the  relation  of  carrier  and  passenger,  a  relation  attendetl  with  a 
duty  from  the  former  to  the  latter,  and  that  the  duty  was  wrongfully  violated. 
Where  the  plaintiff  has  a  contract  with  the  defendant  which  generates  a  rela- 
tion attended  with  a  public  duty,  he  has  his  option  to  bring  asgumpsit  for  the 
breach  of  the  contract,  or  case  for  the  breach  of  duty.  Here  the  plaintiff 
brought  a  proper  action,  the  contract  being  set  out  merely  as  inducement,  with 
a  view  to  raise  the  relation,  the  stress  of  the  action  being  put  upon  his  expul- 
sion from  the  train,  which,  if  wrongful,  was  not  only  a  breach  of  the  con- 
tract, but  a  violation  of  a  public  duty  by  a  common  carrier.  The  court  erred 
in  sustaining  the  demurrer,  and  ordering  the  action  to  proceed  for  the  recovery 
of  actual  damages  only;  actual  damages,  in  the  sense  in  which  the  phrase  has 
now  come  to  be  used  frequently  in  Georgia, — a  sense  supposed  to  exclude  dam- 
ages for  wounded  feelings,  though  sections  3066  and  3067  of  the  Code,  prop- 
erly construed,  do  not  require  so  restricted  an  interpretation.  Wounding  a 
man's  feelings  is  as  much  actual  damage  as  breaking  his  limbs.  The  differ- 
ence is  that  one  is  internal  and  the  other  external ;  one  mental,  the  other  phys- 
ical. In  either  case  the  damage  is  not  measurable  with  exactness.  There 
can  be  a  closer  approximation  in  estimating  the  damage  to  a  limb  than  to  the 
feelings;  but  at  last  the  amount  is  indefinite.  The  Jury  would  have  a  much 
wider  discretion  in  dealing  with  feelings  than  with  an  external  injury.  At 
common  law,  compensatory  damages  include,  upon  principle,  and  I  think  upon 
authority,  salve  for  wounded  feelings;  and  our  Code  has  no  purpose  to  deny 
such  damages  where  the  common  law  allowed  them.  And  suppose  we  call 
the  damages  punitive,  they  are  recoverable  in  such  a  tort  as  this  if  the  cir- 
cumstances were  aggravated  either  in  the  act  or  in  the  intention.  Railroad 
Co»  V.  Olds,  77  Ga.  674.  Putting  a  man  off  a  train  wrongfully  is  a  high-handed 
measure.  In  the  court  below,  by  sustaining  the  demurrer,  it  was  meant  to- 
exclude  recovery  for  everything  except  special  damages;  damages  that  could 
be  accurately  proved  and  estimated.  And  the  way  the  jury  measured  damages 
so  as  to  get  seven  dollars,  undtT  th«  evidence,  was,  they  allowed  two  dollars 
a  day  for  the  lost  time,  making  four  dollars,  and  three  dollars  for  railroad  fare, 
which  the  plaintiff  paid  to  get  back  to  Tallapoosa;  so  the  jury  found  only  spe- 
cial damage,  the  damage  actually  proved  in  a  special  case.  They  found  no 
general  damages  at  all. 

l^ooking  into  the  evidence,  we  find  that  this  passenger  purchased  a  ticketat 
Tallapoosa,  which  was  to  this  effect:  "Special  Contract.  Good  for  one  first- 
class  passage  to  New  Orleans  and  return,  when  officially  stamped  and  dated 
on  back  hereof,  and  presented  with  coupons  attached.  In  consideration  of 
reduced  rate  the  passenger  agrees:  (1)  Company  not  res|)onsible  beyond  its  own 
line.  Only  agent  for  other  lines.  (2)  Ticket  not  transferable.  (3)  Any  al- 
teration of  the  ticket  renders  it  void.  (4)  Ticket  not  good  for  outward  pas- 
sage, except  within  ten  days  from  date  of  sale,  as  stamped  on  back  and  written 
below.  (5)  Not  good  for  return  passage  unless  holder  identifies  himself  as 
original  purchaser,  to  satisfaction  of  authorized  agent  of  Queen  &  Crescent 
Boute  at  New  Orleans,  within  ten  days  from  date  of  sale;  and  when  officially 
signed  and  dated  in  ink,  and  duly  stamped  by  said  agent,  then  good  only  within 
ten  days  from  such  date,  [which  date,  perhaps,  means  the  date  of  the  stamping, 
but  at  all  events,  in  this  case,  the  date  of  return  was  within  ten  days  of  the 
date  of  the  issuance.  1  (6)  Limited  liability  for  baggage.  (7)  Coupons  not 
receivable  if  detached.  (8)  The  passenger's  signature  to  be  manuscript,  and 
in  ink.  (9)  Ticket  void  unless  all  the  conditions  complied  with.  (10)  Na 
line  to  be  answerable  for  damages  for  any  statements  in  accordance  with  the 
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contract  made  by  any  employe  of  said  lino.  [I  conjecture  there  was  an  omia^ 
aioD  of  the  word  '  not/  *  Any  statement  not  in  acconiance  with  the  contract/ 
etc.  Some  question  might  arise  as  to  mconsistent  statement;  but  where  con- 
sistent, it  looks  as  if  it  would  be  idle  to  protect  the  company  against  it.]  (11)' 
That  no  agent  or  employe  has  power  to  alter  or  modify  any  of  the  conditions. 
(12)  The  passenger  to  sign  his  name,  and  otherwise  identity  himself,  when- 
ever called  upon  to  do  so  by  the  conductor  or  agent  of  the  line  or  lines;  failure 
to  do  which  renders  the  ticket  void."  These  are  the  12  conditions  that  the 
passenger  subscribes  to  and  agrees  to  be  bound  by.  The  declaratit)n  alleges^ 
that  he  peif  ormed  them  all  on  his  part,  and  he  so  testifies  in  his  evidence. 
Then  the  ticket  is  dated,  signed  by  the  passenger  and  by  an  attesting  witness, 
and  signed  by  the  general  freight  and  passenger  agent.  On  the  reverse  side 
is  the  following:  **  Agent  of  Georgia  Pacific  Railway  Company  will  stamp  in 
space  below,  on  the  left  of  the  page.  Agent  of  the  Queen  &  Crescent  Route 
will  stamp  in  space  below,  on  the  right  of  the  page."  And  there  is  a  scroll 
on  each  margin  for  the  stamp.  '*In  compliance  with  my  contract  with  the- 
Georgla  Pacific  Railway  Company,  and  lines  over  which  this  ticket  reads,  I 
hereby  subscribe  my  name  as  the  original  purchaser  of  this  ticket."  Signed 
by  the  psissenger,  antl  attested  officially  by  the  agent  who  sold  the  ticket,  and* 
dated  on  the  day  of  sale.  Stamped  on  the  right  margin,  instead  of  on  the 
left.  There  appear,  in  the  execution  of  this  ticket,  to  be  two  irregularities: 
FirsU  the  stamp  is  on  the  wrong  margin ;  and,  secondly^  one  signature  of  the- 
passenger  is  made  in  the  wrong  place.  He  signed  twice  when  he  bought  the- 
ticket^ — once  in  the  right  place  for  the  selling  station,  and  then  again  at  the 
place  where  he  should  have  signed  in  New  Orleans.  This  signature  that 
should  have  been  made  at  New  Orleans  was  made  at  the  time  and  place  of 
sale,  Tallapoosa,  and  was  attested  by  the  very  agent  who  sold  the  ticket,  and 
dated  there  by  him,  apparently.  The  passenger  testified  that  at  New  Orleans 
he  went  to  the  proper  agent  to  have  the  ticket  stamped  and  signed  in  accord- 
ance with  the  contract;  that  he  identified  himself;  tlmt  he  urged  upou  the 
agent  to  recognize  him  and  to  recognize  the  ticket;  that  the  agent  declined  ta 
do  it,  but  referred  him  to  another  officer,  wliich  officer  stated  that  he  some- 
times*, fur  ladies,  had  done  such  a  thing,  but  he  was  not  going  to  do  it  any 
more.  So  he  declined.  The  effort — a  persistent  effort — made  in  New  Orleans 
to  have  this  contract  complied  with  on  the  part  of  the  designated  agent  failed. 
The  passenger  got  upon  the  train  to  return,  and  they  threatened  him  with< 
expulsion,  but  he  procured  a  ticket  from  a  friend  that  brought  him  regularly 
as  far  as  Meridian,  Miss.  There  his  new  ticket  exhausted  itself,  and  he  passed 
on  to  Birmingham  without  question.  In  going  from  Meridian  to  Birmingham 
he  bad  no  trouble.  When  be  reached  Birmingham  he  was  then  again  at  the- 
line  of  the  company  that  sold  him  the  ticket,  and  he  got  upon  its  train,  and 
when  about  two  miles  out,  he  offered  it  to  the  conductor  to  pay  his  fare.  The 
conductor  examined  it,  and  refused  to  recognize  it,  and  expelled  him  from  the 
train.  Such  is  the  evidence.  He  took  measures  then  to  get  home.  He  seems 
to  have  done  all  that  his  contract  required  of  him,  and  failure  in  correctness 
was  on  the  part  of  the  company's  agent  in  the  first  instance,  and  of  the  agent 
designated  by  this  company  to  act  for  it  in  New  Orleans  in  the  next  instance. 
So  we  think  that  the  plaintiff  could  recover  in  this  action  his  proper  damages 
of  all  sorts.  Why  not?  The  only  excuse  that  can  be  rendered  is  that  the  com- 
pany's business  was  managed  by  itself  (because  management  by  its  agents  is 
management  by  itself)  in  a  way  that  it  would  not  recognize  its  own  ticket. 
The  company  was  as  much  represented  by  the  agent  who  sold  the  ticket  as  if 
it  had  been  a  natural  person  who  in  person  had  represented  himself.  And  so 
of  the  agent  in  New  Orleans.  It  was  as  much  represented  by  the  conductor 
who  rejected  the  ticket,  and  expelled  this  man  from  the  train,  as  if  it  had  been 
a  natural  person,  and  had  been  there  present,  and  had  in  person  rejected  him. 
Then  where  is  the  difficulty  in  holding  it  liable  ?    It  is  very  proper  to  have 
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rales  and  regulations  among  agents  and  employes  by  which  they  can  conduct 
business  orderly  and  correctly,  but  failure  to  do  it  correctly,  intelligibly,  and 
conformably  to  instructions  is  as  much  the  fault  of  the  company  as  it  is  the 
fault  of  the  agent.  The  company  can  no  more  be  heard  to  say  that  an  error 
^as  committed  by  its  agent,  resulting  in  a  breach  of  duty  on  its  part  to  the 
plaintiff,  than  it  can  be  heard  to  say  that  an  error  was  committed  by  its  own 
action.  The  agent^s  action  is  as  binding  upon  it,  within  his  sphere  of  power 
And  duty,  as  is  the  action  of  the  president  or  the  board  of  directors  within 
theirs.  This  agent  that  stamped  the  ticket  wrong,  and  attested  a  signature 
\}y  the  passenger  out  of  time  and  place,  was  acting  in  the  line  of  his  duty,  and 
the  plaintiff  testifies  that  he  believed  in  good  faith  that  he  understood  his  duty, 
and  that  he  signed  the  ticicet  exactly  where  the  agent  pointed  out  for  him  to 
sign.  He  had  a  right  to  assume  that  all  these  agents  understood  their  duties, 
and  would  perform  them;  and  if  he  performed  his,  he  could  stand  upon  his 
•contract,  and  upon  his  relation  as  passenger,  which  the  contract  generated. 
Now,  if  he  had  omitted  his  duty,  as  was  the  case  with  the  party  in  Moses  y. 
Railroad  Co.^  73  Ga.  356,  where  the  passenger  failed  to  go  and  get  his  ticket 
-stamped,  he  would  have  had  no  cjise.  There  the  passenger  had  no  right  to  a 
return  carriHge.  He  was  in  default.  But  here  this  plaintiff  has  done  his 
duty,  and,  that  being  so,  he  is  in  the  same  attitude  as  a  passenger  where  no 
mistake  or  irregularity  has  been  committed.  Whether  we  take  the  declara- 
tion or  the  eviilence,  or  both,  there  ought  to  have  been  a  recovery  by  the  plain- 
tiff for  all  sorts  of  damage  that  he  sustained;  all  sorts  that  the  jury  thought 
proper  to  award.    Judgment  reversed. 


Dyar  t?.  Walton  et  al. 
(Supreme  Court  of  Georgia,    December  19, 1887.) 

1.  Evidenob—Pabol—Settlbmbnts— Errors. 

Parol  evidence  (especially  of  the  debtor  himself)  that  a  settlement  closed  np  by 
absolute  notes  and  mortgages  was,  by  oral  agreement  of  the  parties,  to  be  revised 
by  the  debtor,  and  the  notes  and  mortgagees  reduced  by  crediting  down  all  errors, 
contradicts  the  writings,  and  is  inadmissible.^ 
-2.  Equity— Rbsoission— Fraud— Violation  op  Contbicporanbous  Parol  Agrbbmknt. 
Making  and  violating  a  contemporaneous  parol  agreement  inconsistent  with  the 
writings  is  not  a  fraud  for  which  equity  will  vary  or  set  them  aside,  no  sufficient 
reason  appearing  why  such  agreement  was  not  incorporated  in  the  writings. 
•8.  Same— Mistake— Sbttlbmbnt— Gross  Errors. 

Gross  errors  committed  in  a  settlement  not  intended  by  the  debtor  to  be  final, 
but  nevertheless  consummated  by  executing  notes  and  mortgages  for  definite 
amounts  bearing  interest  from  date,  with  10  per  cent,  for  attorney's  fees,  will  be  at- 
tributed by  a  court  of  equity  not  to  mistake,  but  to  gross  negligence.  Where  there 
is  intention  to  be  accurate  hereafter,  but  not  now,  failure  inaccuracy  now  is  no  dis- 
appointment of  the  intention,  and  therefore  no  mistake.* 
-{Syllabua  by  the  Court) 

Error  from  superior  court,  Bartow  county;  Fain,  Judge. 
C,  A.  ThomwelU  for  plaintiff  in  error.     2>.  B,  Hamiltont  Harper  Hamil* 
I  ton^  and  Reeoe  dt  Denny ^  for  defendants  in  error. 

.'^  Bleckley,  G.  J.    Dyar  having  been  an  agent  for  selling  fertilizers  on  time 

M  for  cotton,  and  for  collecting  the  cotton  when  due  and  forwarding  it  to  his 

,    t  1  Proof  of  a  contemporaneous  parol  acreement  is  inadmissible  to  alter  or  vary  a  con- 

tract in  writing.  Miller  v.  Ed^erton,  (Kan.)  15  Pac.  Rep.  894,  and  note.  See,  also,  as 
to  the  admissibility  of  parol  evidence  in  connection  with  writings,  Cumming  v.  Barber. 
<N.  C.)  5  S.  E.  Rep.  903,  and  note;  Schoen  v.  Sunderland,  (Kan.)  18  Pac.  Rep.  913, and 
note;  Biederman  v.  O'Connor,  (111.)  7  N.  E.  Rop.  467,  and  note;  Smith  v.  Halligan,  1 
N.  Y.  Supp.  820;  MagiU  v.  Stoddard,  (Wis.)  85 N.  W.  Rep.  346. 

*Aa  to  when  equity  will  relieve  on  the  ground  of  mistake,  see  Critchfleld  v.  Kline, 
(Kan.)  18  Pac.  Rep.  898, and  note;  Barnes  v.  Insurance  Co.,  (Iowa,)  39  N.  W.  Rep.  122, 
and  note. 
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principalfl,  settled  op  with  them  on  July  5,  1882,  giive  his  four  notes  under 
seal  for  the  balance  they  claimed,  aggregating  $356.55,  each  note  concluding 
with  a  mortgage  upon  realty  as  security  for  its  payment;  and,  the  notes  hav- 
ing matured,  he  resisted  a  foreclosure  of  the  mortgages,  contending  that  the 
real  balance  against  him  was  only  $29.55.  The  notes  gil  bore  interest  from 
date,  and  promised  10  per  cent,  additional  for  attorney's  fees.  Two  of  them 
were  due  and  payable  November  1,  1882,  and  two  on  January  1,  1883.  He 
set  forth  his  defense  by  what  he  denominated  an  equitable  plea,  and  sought  to 
uphold  it  chiefly  by  his  own  testimony.  He  contended  that  he  was  unpre- 
pared for  the  settlement;  that  he  was  absent  from  home  at  his  plantation, 
pressed  with  other  business,  and  his  books  and  papers  were  not  at  hand;  that 
he  was  too  unwell  to  make  or  ex?imine  the  ciilcuiation;  that  the  agent  who 
represented  the  other  party  in  making  the  settlement  was  urgent  and  press- 
ing to  close  the  matter  up;  that  said  agent  did  not  know  how  the  account 
stood,  save  by  the  account  which  he  had  with  him,  and  this  did  not  embrace  the 
particulars  or  details  of  the  account,  but  was  only  a  memorandum  or  partial 
statement,  and  that  the  agent  said  he  would,  on  returning  to  Athinta,  wher& 
his  principaFs  books  were,  send  to  Dyar  an  itemized  account,  from  which  and 
from  Dyar's  books  and  papers  the  true  balance  might  be  ascertained,  and,  if 
the  notes  and  mortgages  were  for  too  much,  they  should  be  credited  down 
and  stand  only  for  the  true  debt;  and  that  with  this  express  understanding 
he>  Dyar,  went  into  the  settlement,  allowed  the  agent  to  make  the  calcula- 
tion, trusted  entirely  to  the  calculation  and  to  the  agent's  promise  that  errors 
sliould  be  corrected,  and  executed  the  papers  accordingly.  He furtht-r  alleged 
that  the  agent  declined  to  leave  with  him  the  partial  account  or  the  calcula- 
tion,  and  did  not  send  the  itemi/^Ml  account;  and  that  he,  Dyar,  on  (examining 
his  own  books  and  papers  soon  afterwards,  ascertained  that  errors  had  heen 
committed  by  which  the  balance  against  him  was  raised  from  $29.55  to 
$366.55.  These  errors  consisted  in  not  giving  him  credit  for  commissions, 
$150;  in  charging  him  with  too  much  cotton,  $39;  and  in  charging  him  with 
uncollected  notes  payable  in  cotton  by  purchasers  of  fertilizers,  $138.  These 
notes  were  discusseil  at  the  settlement,  the  agent  saying  thac  Dyar  was  liable 
for  them.  On  the  foregoing  facts  he  contended  that  the  mortgages  were  the 
result  of  fraud,  artifice,  and  mistake,  and  prayed  that  they  might  be  set  aside 
as  void,  or  credited  down  to  his  real  indebtedness,  and  foreclosed  for  that  sum 
only.  At  the  trial  he  was  his  own  principal  witness,  and,  most  of  his  testi- 
mony being  excluded,  the  jury  found  against  him.  He  moved  for  a  new  trial 
on  more  than  20  grounds,  all  of  which  were  overruled.  Numerous  as  they 
are,  they  are  all  rooted,  at  last,  in  the  theory  that,  though  the  account  was 
closed  by  the  settlement,  it  is  still  open. 

The  defense,  when  analyzed,  resolves  itself  into  an  effort  to  vary  a  written 
contract  by  parol,  and  to  shun  the  consequences  of  gross  negligence.  If  at 
the  time  the  notes  and  mortgages  were  given  there  was  an  agreement  entered 
into  that  they  should  be  varied  by  the  result  of  subsequent  examination,  that 
agreement  ought  to  have  been  embodied  in  the  written  contract,  or  in  some 
other  writing  whereby  to  establish  it.  The  omission  to  do  either  is  decisive 
of  this  branch  of  the  defense.  There  is  no  allegation  in  the  plea,  and  no  in- 
dication in  the  evidence,  that  this  agreement  was  intended  to  be  embraced  in 
any  writing,  or  that  it  was  left  out  by  fraud  or  mistake.  Its  effect,  if  al- 
lowed to  have  any,  would  be  to  overrule  the  writings  executed  as  the  result 
of  the  settlement,  and  to  reopen  the  settlement  altogether.  Satnyer  v. 
Varies,  44  Ga.  662;  CutU  v.  Johnson,  49  Ga.  370;  Henderson  v.  Thompson, 
52  Ga.  149;  Howard  v.  Stephens,  Id.  448;  Alston  v.  Wingfleld,  53  Ga.  18; 
Rodgers  v.  Rosser,  57  Ga.  819;  Wynn  v.  Cox,  5  Ga.  373;  Logan  v.  Bond,  13 
Ga.  192;  Wyche  v.  Winship,  Id.  208;  Griswold  v.  Scott,  Id.  210;  Gamble  y. 
Knott,  40  Ga.  199;  Newell  v.  Stiles,  21  €ki.  118;  Simmons  v.  Martin,  52  Ga. 
570;  Delaney  v.  Anderson,  54  Ga.  587;  Scaife  v.  Beall,  43  Ga.  333;  Smith 
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▼.  Newton,  59  Ga.  113;  MitcTiellY.  Tnsurafice  Co.,  54  Ga.  289;  Sims  ▼•  Crauy 
ford,  56  Ga.  31 :  Haley  v.  Evans,  60  Ga.  159.  As  a  case  of  fraud  there  is 
nothing  to  stand  upon  but  the  making  and  breaking  of  the  parol  agreement. 
No  trick,  art,  or  device  to  entrap,  deceive,  or  mislead  is  shown. 

On  the  subject  of  mistake,  it  is  clear  that  anything  like  diligence  would 
liave  guarded  against  it  effectually.  There  was  no  effort  or  intention  by  Mr. 
Dyar  to  be  accurate.  He  expected  to  be  accurate  afterwards,  but  not  then. 
He  relied  on  the  parol  agreement,  and  not  on  the  pending  settlement,  to  reiich 
a  correct  result.  The  only  mistake  he  made  was  in  treating  the  settlement 
as  having  no  finality,  though  he  signed  and  sealed  its  results.  If  be  was  too 
unwell  to  transact  business,  he  knew  it  then  as  clearly  as  he  afterwards  knew 
it;  and  with  such  knowledge  he  ought  to  have  abstained  from  making  any 
settlement  which  he  was  unfit  to  make.  He  does  not  allege  that  he  thought 
.himself  competent,  but  afterwards  found  out  that  he  was  not.  So,  too,  if  his 
absence  from  home,  his  books  and  papers  not  being  present,  rendered  it  im- 
practicable for  him  to  make  a  settlement  by  which  he  was  willing  to  abide,  he 
x)ught  not  to  have  made  any.  What  was  the  sense  of  going  into  a  settle- 
ment, and  closing  it  up  by  notes  and  mortgiiges,  when  he  was  not  pi*epared  to 
^o  so.  If  he  was  unprepared,  it  was  reckless  disreg-ard  of  his  lack  of  prepa- 
ration which  brought  about  the  result.  He  knew  then  the  importance  of  his 
books  and  papers.  Their  importance  is  not  an  after-discovered  fact.  It 
.could  not  have  been  less  plain  to  him  then  than  it  is  now,  that  before  going 
into  a  settlement  upon  matters  involving  the  state  of  his  books  and  papers, 
or  on  which  they  would  throw  light,  was  to  act  the  part  of  a  negligent  and 
imprudent  man.  Courts  do  not  attempt  to  guard  men  against  their  own 
rashness  and  folly,  but  will  leave  them  as  free  agents  to  protect  themselves. 
A  settlement  deliberately  made,  and  closed  up  by  solemn  writings  deliber- 
ately executed,  is  not  a  thing  to  be  opened  as  a  matter  of  indulgence  to  gross 
negligence,  though  in  consequence  of  such  negligence  one  party  obtained  ad- 
vantage over  the  other.  There  was  no  artifice  employed  to  draw  Mr.  Dyar 
into  this  settlement.  And  even  if  he  trusted  to  the  agent  then  representing 
Ahe  adverse  party  as  to  some  matters  of  law  involved,  he  had  no  right  to  take 
his  law  from  that  source  unless  he  was  willing  to  abide  by  it,  but  ought  to 
have  obtained  such  advice  as  he  needed,  if  he  did  need  any,  from  sources 
better  informed,  or  more  fiiendly  to  his  interest.  He  cannot  complain  if  the 
courts  afford  him  no  better  justice  than  he  administered  to  himself  in  a  set- 
tlement voluntarily  made.  The  very  object  of  that  settlement,  if  it  had  any 
4}bject,  was  to  fix  upon  a  standard  of  justice.  He  gave  his  consent  to  that 
standard.  He  deliberately  measured  his  liability  in  dollars  and  cents  to  the 
x^ompany  he  had  been  representing,  and  he  signed  and  sealed  the  evidence 
which  he  must  have  known  might  be  used  as  a  guide  to  the  courts  in  admin- 
istering remedies  against  him  to  enforce  his  liability.  Pattison  v.  Associa- 
tion, 6:i  Ga.  373;  Bostwick  v.  Duncan,  60  Ga.  883. 

We  think  there  was  no  material  error  committed  on  the  trial,  and  no  error  at 
all  in  denying  a  new  trial.  The  head-notes  shape  accurately  the  points  ruled, 
and  are  to  be  trdsLen  as  a  part  of  this  opinion.  A  fact  of  some  importance  is  that 
an  account  taken  from  the  books  of  Walton,  Whann  A;  Go.  was  introduced  by 
Dyar  at  the  trial,  which  account  showed  the  same  balance  in  their  favor  as 
<that  for  which  the  notes  and  mortgage  were  given.    Judgment  affirmed. 


Gbegort  o.  State, 

{Bapreme  Court  of  Georgia^    Karch  8, 1888.) 

1.  Criminal  Law— Bvidbncjb— SunrioiENOT. 

Though  barely  Buffldent,  the  evidence  did  In  faet  and  in  law  warrant  a  verdict  of 
guilty. 
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8.  Same— New  Triai^~Newlt-Dt800Tbrsi>  Bvidbkcib— Lack  o»  Dilioenob. 

The  newly-discovered  evidence  does  not  justify  the  grant  of  a  new  trial.  There 
was  lack  of  diligence  in  not  having  it  at  the  trial,  and,  moreover,  it  goes  to  no  fact 
which  is  inconsistent  with  the  case  proved,  or  with  the  guilt  of  toe  accused.^ 

3.  WiTNBSSBS— CrBDIBILITT— COMPAaATIVB  ObBDIBILITT. 

Witnesses  with  the  best  opportunity  of  knowing  the  facts  are  not  to  be  believed 
in  preference  to  other  witnesses  merely  because  of  their  superior  opportunity, 
other  oonditioDs,  such  as  general  oredibihty,  etc.,  not  being  equal.    Witn  equality 
in  other  respects,  their  better  opportunity  entitles  them  to  oe  preferred. 
{Syllalms  by  the  Court) 

Error  from  superior  court,  Cobb  county;  Brown,  Judge. 
/.  B.  Mozely^  for  plaintiff  in  error.     George  F.  Goher^  Sol.  Gen.,  and  /•  B. 
Alexander^  for  the  State. 

Bleckley,  G.  J.  This  is  a  case  of  considerable  doubt;  but  our  beat  opin- 
ion is  that  the  judgment  should  be  affirmed.  The  conviction  was  chiefly  upon 
tracks;  and  the  peculiarity  of  the  case  is  that  the  jury,  on  the  voluntary  ex- 
hibition of  the  accused,  had  an  opportunity  to  see  what  sort  of  track  he  made. 
There  was  a  box  of  sand  brought  before  the  jury,  and  he  and  those  of  his 
kindred,  who  it  was  said  made  similar  tracks,  put  their  feet  in  the  sand,  and 
the  jury  saw  what  was  the  peculiarity  of  his  tracks,  and  that  peculiarity  had 
been  testified  to  by  two  or  more  witnesses,  and  the  track  had  been  traced 
from  the  house  where  the  burglary  had  been  committed  into  the  woods  along 
a  road  into  the  neighboring  country;  and  after  all  this  the  jury  found  a  ver- 
dict of  guilty,  and  the  presiding  judge  was  satisfied  with  that  finding,  and 
we  are  not  prepared  to  say  that  there  was  error,  and  yet  the  case  is  not  alto- 
g^her  satisfactory.  In  addition  to  the  tracks,  there  was  some  little  confirma- 
tion by  reason  of  a  piece  of  wrapping  paper  that  was  found  where  the  cul- 
prits, whoever  they  were,  had  stopp'^  in  the  road;  and  this  wrapping  paper 
^corresponded  in  quality  with  the  paper  in  which  a  deck  of  cards,  found  In  the 
prisoner's  pocket  when  he  was  arrested,  was  wrapped  up.  The  correspond- 
.enoe  was  only  in  quality,  although  it  appeared  that  there  had  been  a  piece 
torn  off  of  the  paper  which  wrapped  the  cards.  It  was  not  in  evidence  tliat 
the  piece  found  in  the  road  corresponded  in  its  edge  or  border,  where  tom-off, 
with  the  shape  of  the  missing  piece  from  the  wrapper  of  the  cards;  but  the 
quality,  the  witnesses  said,  was  the  same  in  the  two  pieces.  There  was  some 
•evidence  called  newly-discovered,  which  we  think  was  immaterial.  It  con- 
sisted in  part  of  the  fact  that  the  accused  and  his  brother,  who  was  also  ac- 
cused and  acquitted,  did  not  have  any  guns.  The  burglars  had  guns.  The 
fact  that  they  did  not  own  or  keep  guns  did  not  prevent  them  from  having 
them  on  this  occasion.  Then  tlie  fact  that  the  cards  wrapped  in  the  torn 
paper  were  handed  to  the  accused  by  a  certain  person  after  the  burglary  was 
committed  would  not  show  that  he  did  not  previously  have  them,  it  does 
not  apppiir  where  or  when  that  person  got  them,  but  simply  that  he  handed 
them  to  the  accused  after  the  burglary  was  committed.  Whether  he  had  not 
also  gotten  them  from  the  accused  after  the  burglary  was  committed,  does  not 
appear.  Besides,  there  was  a  lack  of  diligence  in  getting  up  this  so-called 
newly-discovered  evidence.  There  were  indications  pointing  to  these  wit- 
nesses as  knowing  the  facts,  and  there  were  certain  reasons  for  anticipating 
that  both  facts  so  far  as  they  were  relevant  would  be  in  question.  Of  course, 
if  the  man  handed  the  cards  to  the  accused,  the  accused  knew  that  he  did  it; 
and  it  was  not  a  newly-discovered  fact  that  this  had  been  done.  And  so 
about  the  guns;  if  they  did  not  keep  guns,  and  had  no  guns,  he  could  have 
shown  it  as  well  on  the  trial  as  afterwards.  There  was  another  point,  which 
is  ruled  in  the  third  head-note.    Judgment  affirmed. 

>  As  to  when  a  new  trial  will  be  granted  on  the  ground  of  newly  discovered  evidence, 
•see  McCormiok  v.  Railvoad  Co.,  (CaL)  17  Pac.  Rep.  549^  and  full  note;  Wimpy  v.  Gas. 
.kill,  (Qa.)  amZe^  156,  and  note;  Bobinaon  v.  Veal,  (Ga.)  ante,  159.  .  .  , 
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Callaway  t>.  Butler  et  al. 
(Supreme  Court  of  Georgia,    March  8, 1888.) 

1.  Ubuet— What  Constitutes— Province  of  Jubt. 

Where  cotton  factors  advanced  a  specified  sum  to  a  onstomer,  for  which  they 
were  to  receive  interest  at  the  rate  of  d  per  cent,  per  annum,  and  as  a  part  of  the 
contract  the  customer  was  to  ship  them  900  bales  ox  cotton  by  a  given  day,  paying 
charges  thereon  at  certain  rates,  including  1^  per  cent,  commissions,  and  on  fail- 
ure  to  ship  the  cotton,  or  any  part  thereof,  to  pay  $1.60  per  bale  for  each  bale  defi- 
cient, it  was  properly  left  to  the  jury  to  decide  on  all  the  facts  whether  or  not  these 
stipulations  were  a  cover  for  usury,  or  whether  they  were  an  honest  oontraot  for  a- 
commission  business  in  connection  with  the  use  of  money.  ^ 

2,  Same— Instructions. 

The  charge  of  the  court,  taken  as  a  whole,  was  a  fair  submission  of  the  questionr 
iSyllalms  by  the  Court.) 

Error  from  superior  court,  Mitchell  county;  Bowkr,  Judge. 
Walters  cfe  Aniheim,  for  plaintiff  in  error.     R,  Hobhs  and  /.  A,  Bush,  for 
defendants  in  error. 

Bleokley,  G.  J.  This  was  a  proceeding  to  foreclose  a  mortgage  made  by  Cal- 
laway to  Butler  &  Stevens  to  secure  the  payment  of  several  promissory  notes- 
made  by  Wright  &  Callaway  to  the  mortgagees.  Callaway  was  one  of  the  mem- 
bers  of  the  firm  of  Wright  &  Callaway.  The  notes  were  executed  in  renewal  of 
other  notes,  or,  at  least,  of  other  contracts  made  touching  the  same  del>t. 
The  plea  relied  upon  was  usury,  and  the  question  as  to  usury  arose  out  of  the 
construction  and  effect  of  a  "cotton  contract."  That  contract  was  as  follows: 
'*In  consideration  of  the  sum  of  ;|^,000  advanced  to  us  by  Messrs.  Butler  &. 
Stevens  for  the  current  year,  1^5,  we  agree  to  ship  to  them  at  Savannah, 
Ga.,  by  or  before  February  1,  1883,  300  bales  of  upland  cotton  for  sale  lor 
our  account;  upon  which  we  agree  to  pay  all  freight  on  the  same,  and  the 
following  charges:  insurance,  ^;  storage,  25  cents  per  bale  per  month,  all 
part  thereof;  drayage  per  bale,  15  cents;  weighing  and  delivery,  per  b:ile,  10 
cents;  commissions,  ij  per  cent.;  and  on  failure  to  ship  said  300  bales  of  cot- 
ton, or  any  part  thereof,  we  agree  to  pay  said  Butler  &  Stevens  1.50-100tlis 
for  each  bale  deficient.  [Signed]  WRiaux,  Davis  &  Co."  There  was  a 
failure  to  deliver  some  of  the  cotton,  the  amount  for  which,  estimated  at 
81.50  per  bale,  being  about  8100,  and  it  is  contended  that  the  notes,  to  this 
extent,  are  usurious;  and  whether  so  or  not  was  the  qut^stion  contested  in  the 
court  below  on  the  trial  of  the  case.  The  head-notes  prefixed  to  this  opinion 
announce  the  views  we  entertain  upon  this  subject;  and  we  rest  them  upon 
Hollis  V.  Swift,  74  Ga.  595;  MacICemie  v.  Garnett,  October  term,  1886; 
Cockle  v.  Flack,  93  U.  S.  344.    Judgment  affirmed. 


Beokwith  et  al,  v.  Blanghard  et  al, 
(Supreme  Court  of  Ge&rgia,    March  8, 1888.  > 
Injunction— Sbcond  Application— Dtsoketion  of  Chancellor. 

Where,  on  a  second  application  for  injunction  on  the  same  bill,  after  a  refusal  of 
injunction  on  the  first  application  has  been  acquiesced  in  until  too  late  for  a  writ 
of  error,  the  only  new  fact  incorporated  by  amendment  in  the  bill  is  one  which  was 
known  to  the  complainant  when  the  bill  was  first  brought,  and  the  chancellor  deniea 
the  Injunction,  his  discretion  will  not  be  controlled  unless  flagrantly  abused. 
(SyllaJtms  by  the  Court.) 

Error  from  superior  court,  Schley  county;  Fort,  Judge- 

*  A  reservation  by  an  agent  neG[otiating  a  loan  of  a  commission  for  his  services,  fh  ex- 
cess of  the  legal  rate  of  interest,  is  not  usurious,  Mackey  v.  Winkler,  (Minn.)  29  N.  W. 
Rep.  sar,  and  note;  Halderman  v.  Insurance  Co.,  (lU.)  11  N.  B.  Rep.  53(5;  Williams  v. 
Bryan,  (Tex.)  &  B.  W.  Rep.  401,  unless  such  commission  is  shared  with  the  lender, 
Sherwood  v.  Roundtree,  32  Fed.  Bep.  118;  Pfenning  v.  Scboter,  ^N^  J.).10  AtLBep.  838. 
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B.  F.  Hinton,  W,  H.  McCrary,  and  C,  B.  Hudson,  for  plaintiffs  in  error. 
27.  A.  Hawkins,  for  defendants  in  error. 

Bleckley,  C.  J.  This  was  a  second  application  for  an  injunction.  Tlie 
first  had  been  refused  too  long  to  bring  it  to  this  court.  Wlien  the  second 
was  made,  it  was  upon  an  amendment  to  the  bill  which  simpij  alleged  an  ad- 
ditional fact;  that  is,  tliat  one  of  the  complainants  had  not  been  served  per- 
sonally with  a  rule  to  foreclose  a  mortgage.  That  fact  was  as  well  known 
when  the  first  injunction  was  applied  for  as  when  the  second  was  applied  for; 
and  we  think  that  the  judge  did  not  err  in  failing  to  vary  his  decision  upon 
the  application  by  reason  of  this  one  additional  fact,  because  it  might  have 
been,  and  should  have  been»  alleged  when  the  first  application  was  made. 
Judgment  affirmed. 

Johnson  v.  Doolt. 
(Supreme  Court  of  GeorgUu    March  8, 1888.) 

1«  Pabcnt  and  Child— Dbaunos  bbtwbbn— Execution— Ownbbship  of  Fi.  Fa. 

The  main  question  for  trial  in  this  case  was  whether,  under  all  the  circumstances, 
the  father  and  the  son^s  attorney  had  good  and  sufficient  cause  to  believe  that  the 
■on  had  abandoned  to  the  father  the  son's  right  of  property  in  the  A.  /a.,  or  to  be- 
lieve that  the  father  had  implied  authority  from  the  son  to  transfer  toe  )l.  fa.  Deal- 
ings by  a  parent  with  a  child's  rights  are  to  be  interpreted  in  the  light  of  the  rela- 
tion of  the  special  facts  affecting  that  relation  at  the  time  of  the  transaction. 
Carver  v.  Jadison,  4  Pet,  W. 

S.  Nbw  Trial— Grounds. 

The  court  erred  in  not  granting  a  new  trial  on  several  grounds  of  the  motion,  to- 
wit,  the  fifth,  seventh,  eighth,  eleventh,  and  thirteenth. 

{SylUibus  by  the  Court.) 

Error  from  superior  court,  Whitfield  county;  Pain,  Judge. 
M,  J,  McCamy,  for  plaintiffs  in  error.    MoCutchen  <&  Shumate  and  T.  R. 
Jones,  for  defendant  in  error. 

Bleckley,  C.  J.  This  is  a  controversy  in  equity  over  the  equitable  own- 
ership of  a  certain/^. /a.  Thefl,/a.  was  in  favor  of  Green,  for  the  use  of 
the  Dalton  City  Company,  against  Mr.  Owen;  and  the  question  is  whether  it 
belonged  at  a  certain  time  to  Christian  the  father,  or  Christian  the  son;  or, 
rather,  whether  the  father  was  justified  in  transferring  it.  Although  the 
name  of  neither  of  these  persons  appears  as  a  party  to  the  fl.  fa.,  or  in  con- 
nection with  the  suit  out  of  which  the  Jl,  fa.  issued,  there  is  no  doubt  that 
Christian  the  son  was  the  original  equitable  owner.  But  Christian  the  father 
transferred  it  to  Johnson,  who  was  the  attorney  that  represented  the  plaintifE 
in  procuring  it;  and,  if  he  transferred  it  by  the  son's  implied  or  express  au- 
thority, Johnson's  executrix,  who  is  now  claiming  it,  is  the  equitable  owner. 
We  think  that  the  case  was  not  properly  tried  upon  the  real  controlling  ques- 
tion, and  therefore  that  a  new  trial  ought  to  be  granted,  and  the  head-notes 
will  explain  our  views  as  fully  as  it  is  necessary  to  state  them.  We  see  no 
reason  for  sustaining  any  of  the  grounds  of  the  motion  for  a  new  trial  except 
those  indicated  in  the  second  head-note.  The  circumstances  detailed  in  the 
evidence  suggest  very  powerfully  that  the  son  had  abandoned  the  property  to 
the  fatlier,  not  by  words,  but  by  his  conduct,  his  rights  of  property  in  the^. 
fa.t  or  that  both  the  father  and  Johnson  had  good  cause  so  to  believe,  or  to 
believe  that  the  father  had  implied  authority  to  use  the  fl,  fa.,  or  dispose  of 
it  as  he  pleased.  The  opinion  of  the  jury  on  this  element  ought  to  control 
the  case.  Judgment  reversed. 
v.7s.E.no.6 — 16 
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Evans  v.  Kilbt. 
{Supreme  Court  of  Georgia.    May  11, 1888.) 

Appeal— Di8Mi88iLi^— Fob  Want  of  Prosecution— Reinstatembnt. 

A  motion  to  reinstate  a  case  which  has  been  dismissed  bv  this  court  for  want  of 
prosecution  for  providential  cause,  such  as  that  the  wife  oi  counsel  for  plaintiff  in 
error  was,  at  the  time  of  dismissal,  expecting  to  be  confined,  and  required  her  hu&- 
band^s  attention,  will  be  denied ;  there  being  no  suggestion  that  such  providentisl 
cause  arose  so  suddenl]^  that  counsel  could  not  have  foreseen  that  he  ought  to  make 
an  application  for  continuance,  or  file  his  brief  so  that  the  case  might  be  heard  in 
his  absence.  Especially  is  this  true  where  counsel  lives  in  the  county  adjoiDing 
that  in  which  this  court  is  held,  between  the  county-sites  of  which  there  are  facili- 
ties for  communication  by  railroad  and  telephone ;  and  where  It  further  appeared 
that  without  any  change  In  his  wlfe^s  condition,  so  far  as  was  shown,  counsel  did 
attend  this  court  on  the  morning  of  May  9th,  the  case  having  been  dismissed  on 
May  7th.    Hart  v.  Thomas,  61  Ga.  470. 

{Syllabus  by  the  Court.) 

Appeal  from  superior  court,  Cherokee  county;  Brown,  Judge. 
/.  E,  MoHey,  for  plaintiff  in  error.     P.  P.  Du  Pree  and  H.  W.  Newman, 
contra. 

Blecelet,  0.  J.  This  case,  being  reached  in  its  order,  was  dismissed  May 
7th  for  want  of  prosecution.  On  May  9th  counsel  for  the  plaintiff  in  error 
made  a  motion  to  reinstate  it,  "because  he  was  expecting  his  wife  to  be  con- 
fined, and  she  needed  his  personal  attention.**  He  supports  this  motion  with 
his  own  affidavit,  saying  that  his  wife  **is  expecting  to  be  confined  with  her 
second  child,  and  that  she  has  been  very  much  excited  about  the  matter,  and 
for  this  reason  he  has  been  unable  to  attend  the  supreme  court  at  the  time 
said  cause  was  dismissed.**  In  further  support  of  the  motion,  he  presents  the 
afiidavit  of  a  physician,  who  says  that  '*he  knows  the  condition  of  this  lady, 
and  that  she  is  likely  to  be  confined  at  any  moment,  and  her  husband  is  needed 
at  home  to  attend  to  her.**  This  affidavit  was  sworn  to  on  May  8th,  the  day 
after  the  case  was  dismissed.  It  was  sworn  to  in  Cobb  county.  The  case  is 
from  Cherokee  county,  but  we  may  infer,  though  it  does  not  affirmatively  ajv 
pear,  that  the  counsel  resided  in  Cobb,  as  his  physician  there  makes  the  affi- 
davit. His  own  afiidavit  was  made  in  this  county  and  in  this  court  on  the 
9th  of  May,  the  day  the  motion  was  presented.  The  question  is  whether  this 
showing  is  sufficient  to  warrant  the  court  in  setting  aside  a  regular  judgment 
dismissing  the  cause  for  want  of  prosecution,  and  we  think  the  showing  is 
not  sufficient.  There  is  no  suggestion  that  this  lady's  expectation  arose  so 
suddenly  that  the  counsel  could  not  have  foreseen  that  he  ought  to  have  rande 
an  application  for  continuance,  or  else  filed  his  briefs  so  that  the  case  might 
have  been  heard  in  his  absence.  We  take  notice  of  the  fact,  of  course,  that 
Cobb  county  is  an  adjoining  one  to  this,  and  that  there  are  facilitijes  for  com- 
munication by  railroad  and  telegraph  between  Marietta  and  Atlanta, — the  use 
of  the  one  requiring  perhaps  an  hour,  and  the  other  only  a  few  minutes;  and 
we  can  see  no  reason  why  there  wjis  not  some  information  presented  to  this 
court,  in  due  time,  why  the  counsel  could  not  attend  to  make  his  argument 
in  the  case.  We  think  it  was  incumbent  upon  him,  and  that  due  diligence 
required,  that  he  should  have  made  it  known  to  this  court  in  some  appropriate 
way  that  he  could  not  attend.  And  it  turned  out  that  without  any  change  of 
condition,  so  far  as  we  know,  he  did  attend  very  soon  after  his  case  was  dis- 
missed. He  was  here  in  person  on  the  morning  of  the  9th,  the  second  day 
after  this  judgment  was  rendered,  moving  in  person  to  have  it  set  aside.  We 
think  it  is  a  reasonable  construction  of  the  rule  that  providential  cause  will 
justify  the  continuance  of  a  case  if  the  continuance  is  moved  for  in  time,  or 
its  reinstatement,  if  a  proper  reason  or  explanation  why  it  was  not  moved  for 
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in  time  appears.  So  the  motion  is  denied.  We  cite,  on  the  duty  of  counsel 
to  give  notice  of  conditions  that  will  prevent  attendance,  Hart  v.  Thomas,  61 
Ga.  470.    Motion  denied. 


Vines  v,  Tift  et  al, 
{Supreme  Court  of  Oeorgia.    March  8, 1888.) 

1.  LiMiTATfON  OP  Actions— Acknowledgment— Part  Payment. 

Upon  a  promissory  note  made  in  February,  1874,  and  due  in  November  thereafter, 
a  credit,  entered  and  signed  by  the  maker,  as  follows:  **1883.  April  27.  by  balance 
account  rendered  for  1876,  credited  under  date  of  November  12, 1876,  $48.01.  H.  W. 
Vines,  "—Is  an  acknowledgment  of  the  debt  as  existing  at  the  date  of  the  entry,  to- 
wit,  April  27, 1882,  and  operates  as  a  new  promise  from  that  time,  and  prevents  the 
bar  of  the  statute  of  limitations  from  attacnlng  for  a  period  of  six  years  thereafter.^ 

d.  Same— ^Interest  on  Revived  Debt. 

Inasmuch  as  a  new  promise  revives  or  extends  the  original  llabilit7,  creating  no 
new  liability,  (Code,  §2936,)  the  rate  of  conventional  interest  borne  by  the  note  is 
a  part  of  the  liability  revived  or  extended;  and  such  rate  continues  in  force  as  fully 
after  the  making  of  the  new  promise  as  it  was  at  the  creation  of  the  debt.  Nor 
does  it  make  any  difference  that,  by  a  change  in  the  law  of  usury,  made  In  the  in- 
terval between  the  execution  of  the  note  and  the  date  of  the  promise,  such  conven- 
tional rate  was  largely  in  excess  of  any  conventional  rate  allowed  by  the  new  law. 

(JSyllatms  by  the  Court,) 

Error  from  superior  court,  Worth  county;  Bower,  Judge. 
Wright  4&  Amheim^  for  plaintiff  in  error.    2>.  H,  Pope^  for  defendants  in 
error. 

Bleckley,  C.  J.  Tn  February,  1874,  when  there  was  no  limitation  of  the 
rate  of  interest,  all  laws  on  the  subject  of  usury  having  been  repealed  in  the 
previous  year.  Vines  executed  to  Tift  &  Co.  a  promissory  note  stipulating  for 
interest  at  the  rate  of  1}  per  cent,  per  mouth.  On  that  note  there  was  a 
credit;  and  it  ran  on,  with  much  of  it  unpaid,  until  April  27,  1882,  when  an- 
other credit  was  entered,  in  these  terms:  "1882,  Aprir27,  by  balance  account 
rendered  for  1876,  credited  under  date  of  November  12. 1876,  $48.01.  H.  W. 
Vines.  "  On  this  note  suit  was  brought  by  Tift  &  Co.  against  Vines,  in  1883, 
the  next  year  after  the  credit  was  entered;  and  tliat  was  met  by  a  plea  of  the 
statute  of  limitations.  Two  questions  are  presented:  (1)  Whether  this  entry 
under  date  of  April  27,  1882,  is  to  be  treated  as  a  new  promise  dating  then, 
or  as  a  new  promise  dating  November  22, 1876,  at  the  time  the  entry  says 
the  account  for  1876  is  to  be  credited.  (2)  Whether,  if  it  be  treated  as  a  new 
promise  of  the  date  when  entered,  it  revived  the  note  as  to  principal  only,  or 
as  to  interest  at  the  contract  rate  also,  and  what  rate  the  principal  would  aft- 
erwards bear, — whether  the  contract  rate  or  the  rate  establislied  by  law  be- 
tween the  making  of  the  note  and  the  entering  of  the  credit.  The  legislation 
on  the  subject  has  this  history:  In  February,  1875,  (Acts  1875,  p.  105.)  the 
legislature  restored  the  usury  laws,  and  enacted  that  any  one  charging  or  col- 
lecting more  than  12  per  centum  per  annum  should  forfeit  the  interest  and  the 
excess  of  interest  so  charged  or  taken.  In  October,  1879,  another  act  was 
passed  fixing  the  maximum  of  conventional  interest  at  8  per  cent.,  and  pro- 
viding that  any  person  violating  the  act  should  forfeit  the  interest  and  excess 
of  interest  so  charged  or  taken.  In  1881  (Acts  1880-81,  p.  149,)  the  forfeiture 
was  reduced  to  the  excess  of  interest  charged  or  taken.  The  head-notes  com- 
plete the  opinion.    Judgment  affirmed. 

^  As  to  what  is  a  sufficient  acknowledgment,  new  promise,  or  part  payment,  to  re- 
move the  bar  of  the  statute  of  limitations,  see  Gathright  v.  Wheat,  (Tex.)  9  S.  W.  Rep. 
76,  and  note:  Pracht  v.  McNee,  (Kan.)  18  Pac.  Rep.  925,  and  note;  Littlefield  v.  Ding- 
wall, (Mich.)  89  K.  W.  Rep.  88;  Miller  v.  Magee,  2  N.  Y.  Supp.  IM. 
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FrBNDEBOAST  V.  WiSBHAN. 

(Supreme  Court  of  Oeorgiou    March  6, 1888.) 

1.  JuDOMBirr— Revivor— Rktubns  of  SHSRirr. 

A  sheriff's  return  upon  a  Jl./a.,  repeated  within  each  period  of  seven  years,  to  the 
effect  that  he  knows  of  no  property  on  which  to  levy  the  JL  fa.j  prevents  the  judg- 
ment from  becoming  dormant.  61  Ga.  S02.  And  this  is  so  whether  the  return  be 
true  or  false,  and  whether  the  oounsel  for  plaintiff  in  fi,  fa.  knows  of  property  sub- 
ject to  levy  or  not. 

d.  WiTNBss—CoMPBTBNOT— Transactions  with  Dbgbdbnt— Jubombnt— Conolusivb- 

NB8S. 

One  who  purchases  property  from  a  defendant  in  ft.  fa.  with  knowledge  of  the 
judgment,  cannot,  long  after  the  death  of  the  plaintiff,  and  in  a  claim  case  to  which 
his  administratrix  is  a  party,  use  the  defendant  in  fL  fa.  as  a  witness  to  prove  that 
there  was  no  real  debt  on  which  the  judgment  was  founded,  but  that  the  judgment 
was  a  collusive  arrangement  between  the  plaintiff  and  the  defendant  to  cover  the 
defendants  propertv  with  a  pretended  lien.  If,  under  the  circumstances,  the  pur- 
chaser can  attack  the  judgment  at  all,  the  defendant  in/L  /a.  is  not  a  competent 
witness  in  his  behalf  for  that  purpose.^ 
(SyUalms  hy  ths  Cowrt) 

Error  from  superior  court,  Terrell  county;  John  T.  Clark,  Judge. 
2>.  H.  Pope,  by  /.  H.  Lumpkin  and  L.  C,  HoyU  for  plaintiff  in  error. 
Simmons  <&  Guerry,  for  defendant  in  error. 

Bleckley,  C.  J.  A  ft.  fa.  issued  in  1870,  in  favor  of  Wiseman  against 
Woolbright,  upon  a  judgment  previously  rendered  for  upwards  of  $300,  bo- 
sides  interest.  Successive  returns  within  each  seven  years  thereafter  were 
made  by  the  sheriff,  to  this  effect:  "I  know  of  no  property  on  which  to  levy 
this  ft.  fa,'*  In  November,  1884,  a  levy  was  made  upon  a  tract  of  land  as 
the  property  of  Woolbright,  the  defendant,  and  a  claim  was  interposed  by 
Prendergast. 

1.  Two  questions  were  made  at  the  trial:  Firsty  that  the  judgment  was  dor- 
mant. The  sufficiency  of  an  entry,  substantially  similar  to  the  entries  made 
on  this  ft  fa.f  to  prevent  dormancy,  was  settled  in  Ellis  v.  Railroad  Co.,  61 
Ga.  362.  It  is  contended,  however,  that  the  evidence  shows  that  one  of  the 
entries  was  not  a  true  return,  because  made  while  the  defendant  in  ft.  fa.  was 
in  possession  of  this  tract  of  land,  and  after  it  became  known  to  counsel  for 
the  creditor  that  the  land  was  the  property  of  the  debtor.  The  reply  is  that 
under  section  2914  of  the  Code  the  fact  of  an  entry  by  the  proper  officer,  and 
not  the  truth  of  it,  is  the  material  matter  with  respect  to  keeping  theft,  fa, 
from  becoming  dormant.  If  the  officer  make  a  false  return,  and  thereby  any 
person  be  injured,  the  redress  for  the  injury  is  against  the  officer;  and,  whether 
it  be  sought  or  not,  the  effect  of  the  return  in  keeping  the  fl,  fa,  alive  is  the 
same.  There  is  no  intimation  anywhere  in  our  statutes  that  a  return  prop- 
erly made  must  be  true,  in  order  to  be  effective  in  preventing  dormancy. 

2.  The  evidence  showed  that  the  defendant  in  ^. /a.  was  in  possession  of 
the  land  levied  upon  from  1870  up  to  about  the  time  he  conveyed  to  the  claim- 
ant, which  was  in  October,  1883.  The  claimant  exhibited  a  deed  from  him. 
reciting  payment  of  $700  as  a  consideration.  He  (the  claimant)  testified  in 
his  own  behalf  that  he  paid  that  sum  to  Woolbright  for  the  land,  and  that, 
before  purchasing,  he  investigated  the  title  fully;  went  to  the  clerk^s  office, 
and  saw  the  execution  docket  containing  an  entry  of  this^.^a.,  and  became 
satisfied  that  it  was  not  an  existing  lien.  Having  thus  testified,  he  proposed 
to  prove  by  Woolbright,  the  defendant  in  fi.  fa. ,  tliat  this  was  a  fraudulent 
debt,  without  any  consideration  whatever,  and  held  by  Wiseman,  who  was 

^As  to  the  bteiissibllity  of  evidence  relating  to  transactions  with  deceased  personsy 
and  who  are  •ompetent  to  testify  as  to  such  transactions,  see  Parker  v.  Edwards.  (Ala.) 
4  South.  Rep.  612,  and  note;  Wertz  v.  Merritt,  (Iowa,)  89  N.  W.  Rep.  108,  and  note; 
Parish  v.  Machine  Co.,  (Ga.)  ante^  IdS,  and  note. 
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his  nephew,  for  the  purpose  of  protecting  his  (the  uncle's)  property.  This 
was  objected  to  upon  the  ground  that  Wiseman,  the  plaintiff  in  ft,  fa, ^  was 
dead,  and  that  the  judgment  is  conclusive  of  the  debt.  It  appeared  that  Wise- 
man bad  been  dead  some  nine  or  ten  years.  The  objection  was  sustained  by 
the  court,  and  the  evidence  excluded.  The  precise  question  for  our  deter- 
mination is  whether  a  claimant  who  has  purchased  property  subject  to  the  lien 
of  a  judgment,  with  notice  of  a  judgment,  can  show  for  his  protection,  by  the 
defendant  in^./a.  as  a  witness,  that  the  judgment  was  founded  upon  no  debt, 
but  only  upon  a  fraudulent  contrivance  between  ttie  plaintiff  and  the  defend- 
ant, designed  to  protect  the  defendant's  property;  and  this,  too,  after  the  lapse 
of  more  than  a  dozen  years  after  the  rendition  of  the  judgment,  and  some 
nine  or  ten  years  after  the  death  of  the  plaintiff  in  ft,  fa.  Prior  to  the  act  of 
1866  (Code,  §  3854]  the  defendant  in^./a.  was  not  a  competent  witness  for 
the  claimant,  wdliafns  v.  Kelaey,  6  Ga.  365.  Doubtless,  for  some  purposes, 
the  act  rendered  him  competent;  but  it  is  a  serious  question  whether,  in  any 
case,  his  competency  would  extend  to  an  attack  made  upon  the  judgment,  the 
judgment  creditor  Iseing  dead;  the  exception  to  competency  in  the  act  being 
as  follows:  "  Where  one  of  the  original  parties  to  the  contract  or  cause  of  ac- 
tion in  issue  or  on  trial  is  dead,  •  *  *  or  where  an  executor  or  adminis- 
trator is  a  party  in  any  suit  on  the  contract  of  his  testator  or  intestate,  the 
other  party  shall  not  be  admitted  to  testify  in  his  own  favor."  Here  Wise- 
man's adniinistratrix  is  a  party  to  this  claim  case.  But  we  do  not  purpose  to 
decide  the  abstract  question  of  competency  under  the  statute.  On  tlmt  ques- 
tion we  were  cited  to  Anderson  v.  Wilson,  45  Ga.  25;  Wood  v.  Crawford,  75 
Oft.  733;  Johnson  v.  McComh,  49  Ga.  120;  Poiodl  v.  Watts,  72  Ga.  770,  (2a,^ 
3;)  Woodruff  y,  Wilkinson,  73  Ga.  115.  None  of  these  cases  are  precisely  in 
point,  and  they  would  be  helpful  only  by  their  analogies  and  general  doctrines. 
The  Ckxie,  §  3596,  declares  that  *' creditors  or  honaftde  purchasera  may  atcack 
a  judgment  *  *  *  for  fraud  or  collusion  whenever  and  wherever  it  in- 
terferes with  their  rights  either  at  law  or  in  equity.*'  Instances  of  attack  by 
creditors  appear  in  Smith  v.  Qettinger,  3  Ga.  140;  Hammock  v.  McBride,  6 
Ga.  178;  Williams  v.  Martin,  7  Ga.  377.  And  there  is  no  doubt  that  a  pur- 
chaser who  takes  without  notice  of  the  judgment  can  attacfi:  as  freely  as  a 
creditor.  But  he  who  purchases  property  which  he  knows  to  be  subject  to 
the  lien  of  a  ju<]gment  in  the  hands  of  his  vendor,  acquires  the  property  as  a 
privy  in  estate  with  his  vendor,  and  it  would  be  no  hardship  to  hold  him  as 
much  bound  by  the  judgment  as  he  would  be  were  he  a  direct  party  to  it. 
The  general  rule  with  reference  to  honaftde  purchasers  is  that  a  want  of  no- 
tice is  essential  to  their  claim  for  protection.  1  Daniell,  Oh.  Pr.  612-614; 
1  Story,  Eq.  Jur.  g§  397,  407;  Spicer  v.  Waters,  65  Barb.  231.  It  is  clear, 
beyond  all  question,  that  Woolbright,  the  judgment  debtor,  could  not  protect 
this  land  in  his  own  hands  by  showing  the  judgment  fraudulent,  either  by 
his  own  testimony  or  that  of  any  other  person;  he  having  participated  in  the 
fraud,  if  any  was  committed  or  contemplated.  Then,  why  should  this  claim- 
ant, his  privy  in  estate,  who  acquired  his  title  with  notice  of  the  judgment,  be 
permitted  to  make  an  attack  upon  the  judgment  which  Woolbright  could  not 
make?  Why  should  he  volunteer  to  purchase  land  of  Woolbright  which  was 
subject  to  pay  the  judgment,  whether  it  represented  a  real  debt  or  not,  and 
thereby  aid  Woolbright  to  do  indirectly  what  he  could  not  do  directly,  namely, 
withdraw  this  property  from  the  lien  of  the  judgment,  and  take  the  proceeds 
of  it  for  his  own  use?  We  need  not  hold,  however,  that  he  may  not  attack 
the  judgment  at  all;  but  we  can  and  do  hold  that  he  cannot  do  it  by  the  testi- 
mony of  Woolbright ;  Wiseman ,  the  creditor,  being  dead.  Our  precise  decision 
on  the  point  is  carefully  stated  in  the  second  head-note.    Judgment  affirmed. 
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McLaren  v.  Clark. 
{Supreme  Court  of  Georgia.    March  5, 1888.) 

1.  Usury— Efpbct  on  Deed— Equitable  Mortgage. 

Whether  a  deed  infected  with  usury  be  made  under  the  act  of  1871,  (Code,  §  1960,) 
or  under  the  general  law,  it  is  equally  void  as  title:  and,  if  void  as  title,  it  cannot 
have  efCeot  as  an  equitable  mortgage,  because,  unless  title  passes,  an  equitable 
mortgage  is  not  created  by  a  conveyance  of  land. 
3.  Mortgage— What  Constitutes— Deed  as  Secdritt. 

The  deed  in  the  present  case,  though  made  as  security  for  a  debt,  was  Intended 
by  the  parties  to  pass  title,  and  not  merely  to  create  a  legal  mortgage  lien. 
8.  Same— Foreclosure- Dismissal  Br  Court — Usury. 

Where,  upon  the  trial  of  a  bill  to  foreclose,  there  is  no  possible  construction  of 
the  evidence  introduced  by  the  complainant  save  that  the  deed  sought  to  be  foreclosed 
was  infected  with  usury,  there  is  nothing  for  decision  but  a  question  of  law,  and 
the  bill  may  be  dismissea  by  the  court  without  submitting  anything  to  the  jury  or 
taking  a  verdict. 
{Syllaims  by  the  Court) 
Error  from  superior  court,  Dougherty  county;  Bower,  Judge. 
Bill  by  Edwin  H.  McLaren  against  Mrs.  Clark  to  foreclose  a  deed  as  a 
mortgage.    There  was  a  judgment  dismissing  the  bill,  and  plaintiff  brings 
error. 

H.  F,  Lyon  and  D.  H.  Pope,  for  plaintiff  in  error.  G,  7.  Wright  and  C.  B. 
Wooten,  for  defendant  in  error. 

Bleckley,  C.  J.  This  is  a  bill  by  Edwin  H.  McLaren  to  foreclose  a  deed 
as  a  mortgage,  which  deed  was  made  by  Mrs.  Clark  to  Peter  McLaren  on  the 
l5th  of  December,  1871.  The  premises  were  conveyed  by  Peter  to  Edwin  H. 
on  the  16th  of  March,  1874.  Each  of  these  deeds  is  absolute.  But  that  from 
Mrs.  Clark  to  Peter  McLaren  is  followed  by  another  instrument  bearing  even 
date  with  the  deed,  and  subscribed  both  by  McLaren  and  Mrs.  Clark.  The 
language  of  that  instrument  is  as  follows:  "l^ovided,  nevertheless,  that  the 
deed  is  to  be  delivered  back  to  the  said  Eugenia  C.  Clark  to  be  canceled,  if* 
within  twelve  months  from  the  present  date,  the  said  Eugenia  C.  Clark,  her 
heirs  or  assigns,  shall  pay  or  cause  to  be  paid  to  the  said  Peter  Mcl^ren  1^2, 600, 
without  interest;  he  (the  said  Peter  McLaren)  reserving  for  the  said  twelve 
months  the  west  front  room  in  the  dwelling-house,  with  the  privilege  of  the 
stable. "  The  answer  sets  up  that  this  deed  from  Mrs.  Clark  to  McLaren  was 
infected  with  usury,  and  one  question  is  whether  that  renders  it  void  as  se- 
curity for  the  debt.  Another  question  is  whether  the  usury  is  so  plainly  ap- 
parent under  the  evidence  adduced  by  the  complainant  that  the  court  could 
dismiss  the  bill  on  motion  without  taking  the  verdict  of  a  jury.  The  consid- 
eration recited  in  the  deed  is  $2,600;  but  the  complainant  introduced  a  wit- 
ness who  testified  that  the  deed  was  made  to  secure  a  loan  of  $2,000.  As  it 
required  $2,600  to  redeem  the  land,  the  fact  of  usury  admits  of  no  question, 
inasmuch  as  the  redemption  was  to  take  place  within  12  months  from  the  date 
of  the  deed. 

1 .  It  is  said  that  the  deed  was  not  made  under  the  act  of  1871.  (Code,  §  1969;) 
and  the  reasons  given  are  (1)  that  there  was  no  bond  for  titles  to  reconvey, 
and  (2)  that  there  was  no  debt  apparent  upon  the  face  of  the  papers.  Both 
of  these  facts  are  true,  but  we  think  it  makes  no  difference  whether  the 
deed  was  made  under  that  act  or  under  the  general  law ;  since,  according  to 
the  Code,  g  2057/,  all  titles  to  property  made  as  a  part  of  an  usurious  contract 
are  void;  and,  if  the  deed  be  void  as  title,  it  cannot  have  effect  as  an  equitable 
mortgage,  because,  unless  title  passes,  an  equitable  mortgage  is  not  created 
by  a  conveyance  of  land.  Broach  v.  Smithy  75  Ga.  159;  Morrison  v.  Mark* 
ham,  1  S.  E.  Rep.  425,  (October  term,  1886;)  Baggett  v.  TitUock,  3  S.  E.  Uep. 
162,  (same  term;)  Pope  v.  Marshall,  4  8.  E.  Rep.  116,  (March  term,  1887.) 

2.  It  is  said,  also,  that  the  deed,  taken  in  connection  with  the  instrument 
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that  follows  it,  is  upon  its  face  a  common  mortgage;  but  we  think  otherwise. 
Jay  V.  Welchel,  3  S.  E.  Rep.  906,  (March  term,  1887,)  It  is  apparent  that 
this  deed  was  intended  by  the  parties  to  pass  title,  and  not  merely  to  create  a 
legal  mortgage  lien.  Peter  McLaren  did  not  transfer  to  Edward  H.  McLaren 
the  document  as  a  mortgage,  but  conveyed  to  him  the  land,  treating  himself 
Hs  the  owner,  or  at  least  as  having  the  legal  title;  and  we  have  no  doubt  that 
such  was  the  view  he  entertained,  and  that  Mrs.  Clark  entertained,  at  the  time 
her  deed  to  bim  was  executed.  The  instrument  annexed  to  the  deed  is  quite 
as  consistent  with  a  mere  agreement  to  purchase  the  land  from  him  at  the  price 
82,600  as  with  the  recognition  of  a  debt  from  her  to  him  for  that  sum.  In- 
deed, taking  the  papers  as  they  stand,  there  is  no  certain  indication  by  them 
of  a  debt  at  all,  and  no  debt  has  been  assigned  or  transferred  by  Peter  McLaren 
to  Edward  H.  McLaren.  Edward  H.  has  thus  the  legal  title  to  the  land  or 
nothing;  and,  the  consideration  recited  in  the  deed  to  him  being  only  $5,  he  is 
plainly  a  volunteer. 

3.  Taking  the  whole  of  the  evidence,  including  that  in  the  writings  and 
that  which  the  complainant  introduced  by  parol,  we  consider  it  impossible  to 
arrive  at  any  conclusion  save  that  the  deed  from  Mrs.  Clark  to  Peter  McLaren 
was  infected  with  usury;  and,  that  being  so,  there  was  no  error  in  dismissing 
the  bill  without  submitting  anything  to  the  jury.    Judgment  affirmed. 


White  Star  Line  Steam-Boat  Co.  v.  Gordon  Countt. 
{Supreme  Court  of  Oeorgla.    May  11, 1888.) 

1.  JUSTICS  OF  THB  PeACB — JURISDICTION— DbTENTION  OF  StEAMER  BT  BrIDOE. 

A  justice's  court  has  no  jurisdiction  of  a  claim  for  damages  to  a  steam-boat  com- 
pany by  reason  of  the  detention  of  one  of  its  steamers  at  a  river  bridge.  Code, 
1 5152.    James  v.  SmUh,  62  Qa.  345,  cited  and  distinguished. 

2.  Bridoss— Dbtsntion  of  8TBABnER»— Counties— Liabilities. 

There  is  no  statutory  provision  subjectinKoounties  to  actions  for  detaining  steam- 
ers or  craft  of  any  kind  upon  the  water.  Whether  done  by  means  of  bridges  or  by 
other  obstructions,  there  is  no  redress  for  it  against  the  county.  Indeed,  the  county 
cannot  do  it,  because  there  is  no  agency  recognized  by  law  to  represent  it  in  com- 
mitting torts  of  this  character.  CowUy  of  Monroe  v.  FlinU  6  S.  E.  Rep.  178.  (this 
term;)  Smith  v.  Wilkes  and  McDujgHe  Cos.,  4  S.  E.  Rep.  20,  (March  term,  18»7.) 

3.  Same— Pleading — Amendment. 

As  there  was  no  cause  for  action  against  the  county,  there  was  nothing  to  aioend 
by;  and  whatever  ms^  have  been  the  amendment  proposed,  it  was  properly  re- 
jected. 
{Syllalyas  by  the  Court) 

Error  from  superior  court,  Gordon  county;  Maddox,  Judge. 

Action  by  the  White  Star  Line  Steam-Boat  Company  against  Gordon  county 
for  damages  for  detention  of  a  steamer.  There  was  a  judgment  for  defend- 
ant, and  plaintiff  appeals. 

Henry  Walker,  for  plaintiff  in  error.  IF.  R.  Rankin^  by  E,  /.  Kirker,  for 
defendant  in  error. 

Bleckley,  C.  J.  1.  The  suits  in  the  justice's  court  were  for  damages  to 
the  plaintiff,  the  steam-boat  company,  by  reason  of  the  detention  of  one  of 
their  steamers  at  the  Calhoun  bridge,  upon  the  Oostanaula  river.  We  have, 
then,  the  question  whether  a  justice's  court  has  jurisdiction  over  cases  of  this 
character.  The  jurisdiction  is  rested  by  the  plaintiff  in  error  upon  the  con- 
stitution, (Code,  §  5152.)  which  declares  that  justices  of  the  peace  have  juris- 
diction in  cases  of  injuiies  or  damages  to  personal  property,  where  the  princi- 
pal sum  does  not  exceed  $100.  It  is  said  that  damages  to  the  steam-boat  com- 
pany by  reason  of  the  detention  of  its  steamer  at  the  Calhoun  bridge,  upon  the 
Oostanaula  river,  are  injuries  to  personal  property,  and  therefore  that  the  case 
is  within  the  constitutional  grant  of  jurisdiction.  And,  to  uphold  this  con- 
struction, the  case  of  James  v.  Smith,  62  Ga.  345,  is  relied  on,  in  which  it  is 
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ruled  that  the  conversion  of  personal  property  is  a  matter  for  the  jurisdiction 
of  a  justice^s  court.  But  the  detention  of  a  steamer  does  not  imply  a  conver- 
sion of  it,  nor  any  injury  or  damage  done  to  it.  If  it  is  detained  upon  a  river 
in  consequence  of  ttie  defective  construction  of  a  bridge,  (and  that  seems  to 
be  the  intimation  here,)  the  steamer  is  not  damaged  or  injured,  but  the  owner 
is.  It  is  a  case  of  damages  to  the  company,  and  it  is  so  alleged  here.  It  is  a 
case  of  damages  to  the  company,  and  not  to  the  property;  and  for  this  reason 
we  think  the  court,  in  dismissing  this  action,  ruled  correctly. 

2.  But  there  is  another  reason.  The  one  we  have  just  dealt  with  applies 
between  party  and  party,  generally;  but  the  other  applies  only  where  a  county 
is  involved;  and  such  is  the  case  liere.  The  county  could  not  detain  a  steamer 
upon  the  Oostanaula  river  in  a  way  to  create  a  cause  of  action  against  the 
county  for  it.  There  is  no  statutory  provision  in  subjecting  counties  to  ac- 
tions for  detaining  steamers  or  craft  of  any  kind  upon  the  water;  and,  whether 
they  do  it  by  means  of  bridges  or  other  obstructions,  there  is  no  redress  for  it 
against  the  county.  Indeed,  the  county  cannot  do  it,  because  there  is  no 
agency  recognized  by  the  law  to  represent  the  county  in  detaining  steamers 
and  committing  torts  of  this  character.  By  consulting  the  case  of  County 
of  Monroe  v.  Flint,  6  S.  E.  Rep.  173,  (decided  at  this  term,)  it  will  be  found 
that  we  recognize  the  doctrine  that  a  county  is  not  subject  to  suit  unless  there 
is  some  statutory  provision  which  renders  it  subject.  And  the  same  doctrine 
was  recognized  in  Umith  v.  Wilkes  and  MoDuffie  Cos,,  4  S.  E.  Hep.  20,  (de- 
cided at  March  term,  1887.) 

3.  There  was  a  proposition  to  amend  in  the  superior  court,  these  cases  hav- 
ing gone  to  that  court  by  appeal.  Precisely  what  amendment  was  proposed 
is  not  clear  from  the  record.  We  find  that  the  record  does  not  go  as  far  as  the 
argument  in  defining  the  nature  of  the  amendment  that  was  contemplated. 
But  as  the  amendment,  if  it  had  proposed  a  cause  of  action  against  the  county, 
would  have  made  a  case  where  there  was  no  case  at  all  before,  there  was 
nothing  to  amend  by;  and  we  think  the  court  was  right,  no  matter  what  the 
amendment  was,  to  reject  it,  and  refuse  leave  to  make  it.  So  the  judgment, 
denying  the  amendment  because  there  was  no  cause  of  action  set  forth  against 
the  county  recognized  by  law,  was  correct.    Judgment  affirmed. 


Emmons  et  al.  v.  Southern  Bell  Tel.  Go.  et  aU 
(Supreme  Court  of  Georgia.    May  16, 1888.) 
1.  GARNiSHBtENT— Answer  of  Garnishee— Traverse— Trial  of  Issue. 

Where,  in  answer  to  a  garnishment,  the  garnishee  admitted  indebtedness  on  ac- 
count of  daUy  labor  performed  under  employment  to  labor  by  the  day,  and  the  an- 
swer was  traversed  on  the  ground  that  the  employe  was  not  a  laborer  within  the 
meaning  of  the  statute,  the  issue  raised  by  the  traverse  is  for  trial  as  a  question  of 
fact,  and,  upon  sustaining  a  certiorari  based  on  the  proceeding,  the  superior  court 
was  correct  in  remanding  the  case  for  the  trial  of  tluit  issue, 
a.  SAHB—WAaES— Rights  of  Garnishee. 

One  who  owes  wages  which  are  exempt  from  garnishment  need  not  pay  the 
money  into  court  upon  being  garnished,  out  may  resist  by  his  answer.  The  ex- 
emption under  section  8554  of  the  Code  is  exemption  from  the  process  of  garnishment, 
and  applies  as  well  to  detention  of  the  money  or  its  lodgment  in  court  as  to  appropriat- 
ing it  to  the  payment  of  debts.  The  fund  cannot  be  seized  for  payment  into  oourt 
or  any  other  purpose;  and  what  is  suggested,  argv^endot  in  Bariks  v.  Hunt%  70  Ga. 
741,  to  the  contrary  of  this  position,  is  not  law. 
{Syllabus  hy  the  Court) 

Error  from  superior  court,  Floyd  county;  Maddox,  Judge. 
Henry  Walker,  for  plaintiff  in  error.    Juniits  F,  Hillyer,  contra. 

Bleckley*  0.  J.  The  plaintiffs  in  garnishment,  after  an  answer  by  the 
garnishee  disclosing  that  the  fund  in  controversy  arose  from  the  wages  of 
daily  labor,  filed  a  traverse  alleging,  among  other  things,  that  the  defendant 
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in  execution,  the  debtor,  was  not  a  laborer  within  the  meaning  of  the  statute. 
The  justice's  court,  according  to  one  statement  in  the  record,  dismissed  the 
traverse  and  discharged  the  garnishee;  according  to  another  statement,  dis- 
missed the  traverse  and  the  garnishment.  The  court  below  took  this  latter 
statement,  and  treated  the  case  as  one  in  which,  though  a  traverse  had  been 
filed  and  not  duly  tried,  the  justice  of  the  peace  dismissed  the  garnishment; 
and  by  reason  of  that  dismissal  tl)e  court  reversed  tiie  judgment  of  the  justice 
of  the  peace,  and  ordered  a  new  trial.  The  plaintifiPs  in  the  proceeding,  the 
creditors,  complain  (1)  that  the  court  refused  to  make  a  final  disposition  of  the 
case;  (2)  that  it  ordered  a  new  trial  instead  of  making  a  final  disposition  in 
their  favor. 

1.  We  think  the  coui-t  ruled  correctly  in  not  making  a  final  disposition  in 
favor  of  either  party,  but  in  sending  the  case  back  to  have  a  trial  upon  the 
traverse,  to  inquire  whether  the  debtor  was  a  day-laborer,  within  the  mean- 
ing of  the  statute,  or  not.  There  is  nothing  in  the  case  that  discloses  with 
certainty  whether  he  was  such  laborer  or  not,  but  the  answer  indicates  that 
he  was;  because  it  sets  up  that  the  amount  due  him  was  on  account  of  daily 
labor  which  he  performed,  and  tliat  he  was  employed  by  the  day  to  do  the  la- 
bor. 

2.  The  position  taken  before  us  was  this:  that,  when  the  garnishee  admit- 
ted an  indebtedness,  it  was  his  duty  to  pay  the  fund  into  court,  and  that,  un- 
til it  was  paid  into  court,  the  question  of  its  exemption  would  not  arise;  that 
after  payment  into  court  the  debtor,  if  a  laborer,  might  claim  it  as  exempt, 
or  might  waive  the  exemption  at  his  option;  and,  in  support  of  this  position, 
we  are  referred  to  the  case  of  Banks  v.  Hunt,  70  Ga.  741,  which  does,  argu- 
endo, adopt  that  view  of  the  law ;  but  we  think  it  Is  not  a  correct  view.  We 
think  that,  under  section  3554  of  the  Code,  all  day  laborers  are  exempt  from 
process  of  garnishment  on  their  daily  wages,  and  that  this  exemption  may  be 
asserted  by  their  employers  as  well  as  by  themselves.  If  it  had  to  be  asserted 
by  themselves,  it  would  involve  withholding  from  them  their  wages  in  every 
case  in  which  garnishment  is  served  until  it  is  answered,  and  would  involve 
the  payment  of  the  money  into  court  by  their  employers  instead  of  its  pay- 
ment to  the  lalx>rer;  and  we  think  the  obvious  public  policy  is  that  laborers' 
earnings  are  not  to  be  withheld  from  them  and  paid  into  court,  but  are  to  be 
paid  to  them  whether  garnishment  is  served  or  not.  Such  wages  are  exempt, 
not  only  from  being  taken  under  garnishment,  but  from  the  process  of  gar- 
nishment. They  cannot  be  seized  and  detained  by  garnishment;  and  it  is 
obvious  that  this  is  the  reason  and  spirit  of  the  law.  Laborers  must  have 
their  pay;  and  it  will  not  do  to  have  a  system  that  will  involve  withholding 
their  wages  from  them,  and  paying  them  into  court  to  abide  the  delay  and 
expense  of  a  claim  of  exemption  on  the  part  of  the  laborers.  This  exemption 
may  be  asserted  by  the  garnishee,  the  employer,  and  we  think  such  is  the  gen- 
eral spirit  of  the  decisions  of  this  court  on  the  subject;  and  the  case  in  70 
Ga.,  in  so  far  as  its  reasoning  is  concerned,  (and  it  was  on  no  solemn  adjudi- 
cation of  the  question,  but  simply  an  argument  on  the  part  of  Judge  Hall,) 
is  at  variance  with  the  main  current  of  decisions,  as  well  as  with  principle 
and  public  policy.    Judgment  affirmed. 


Norfolk  &  W.  B.  Co.  t>.  Irvine. 

{Supreme  Court  of  Appeals  of  Virginia.    August  9, 1888.) 

Cabbivrs— Of  Passbngbrs— Rsoulations  ab  to  Baooaoe— Contents  of  Trunk- 
Affidavit. 

A  railroad  company  may  inquire  of  a  passenger  offering  a  trunk  for  transporta- 
tion whether  it  contains  his  personal  baggage,  and  when  the  passenger  has  been  in 
the  habit  of  carrying  in  his  trunk  articles  of  merchandise,  contrary  to  the  regula- 
tiona  of  the  company,  it  may  re<juire  him  to  furnish  satisfactory  proof  of  what  it 
contains,  and,  upon  bis  refusal,  decline  to  receive  and  check  the  trunk. 
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3.  SA.ME — ^Reasonableness  of  Reoclation— Rioht  to  Questioit. 

In  such  action  it  appeared  that  plaintiif ,  after  defendant  had  discovered  his  viola- 
tion of  its  rules,  brought  his  trunk  with  nothing  in  it  but  some  old  articles  of  dirty 
wearing  apparel  to  be  checked  for  the  purpose  of  havine  defendant  refuse,  unless 
he  should  sign  an  affidavit  as  to  its  contents,  which  he  had  determined  not  to  d(x 
and  thus  lay  the  foundation  of  an  action  for  damages.  Held^  that  plaintiff  could 
not  question  the  reasonableness  of  the  requirement  as  to  signing  the  affidavit. 

3.  Same— Action  fok  Refusal,  to  Transport— Instruction— Obscuritt. 

Plaintiff  was  in  the  habit  of  carrving  merchandise  in  his  trunk  as  personal  bag- 
gage, contrary  to  the  regulations  of  the  defendant  railroad  company.  Held,  in  an 
action  against  defendant  for  refusal  to  check  and  transport  plaintuTs  trunk,  that 
an  instruction  which  left  in  doubt  whether  the  occasion  alluded  to  therein  as  the 
time  when  plaintiff  had  not  endeavored  to  deceive  the  defendant  was  the  occasion 
mentioned  m  the  declaration,  or  some  former  occasion,  was  erroneous. 

Error  to  circuit  court,  Wythe  county. 

Trespass  on  the  case  by  Irvine  against  the  Norfolk  &  Western  Railroad 
Ck>mpany  for  defendant's  refusal  to  cheek  and  transport  plaintiff's  trunk. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings  error. 

W,  H,  Boiling t  for  plaintiff  in  error.  Walker  (&  Crockett,  for  defendant  ia 
error. 

HiNTON,  J.  This  is  a  writ  of  error  to  a  Judgment  of  the  circuit  court  of 
Wythe  county,  rendered  at  the  March  term,  1886,  of  said  court.  The  action 
was  trespass  on  ttie  case  to  recover  damages  for  the  alleged  wrongful  refusal 
of  the  defendant  company  to  check  the  plaintiff's  trunk  from  Wytheville  to 
the  town  of  Marion,  after  it  had  sold  him  a  ticket  as  a  passenger  over  its  road 
from  the  former  to  the  latter  station-  A  verdict  was  returned  for  the  plain- 
tiff for  8500.    In  the  progress  of  the  trial  the  defendant  twice  excepted. 

The  first  exception  is  to  the  action  of  the  court  in  refusing  to  give  an  in- 
struction as  asked  by  the  defendant,  and  in  giving  the  same  instruction  with 
a  modification;  and  in  also  giving  an  instruction  asked  by  the  plaintiff.  As 
to  the  first  of  these  instructions  complained  of,  it  is  only  necessary *to  say  that 
it  correctly  propounds  the  law  applicable  to  the  facts  of  this  case  as  viewed 
from  the  standpoint  of  the  defendant.  That  instruction  ia  in  these  words: 
**The  court  instructs  the  jury  that  the  defendant  company  has  a  right  to  in- 
quire of  any  passenger,  who  offers  a  trunk  to  be  transported  over  its  road, 
whether  such  trunk  con  tains  his  personal  baggage;  and  when  such  a  passenger 
has  been  in  the  habit  of  taking  with  him,  in  his  trunks,  and  having  carried 
in  this  way,  articles  of  merchandise,  contrary  to  the  uses  and  regulation  of  the 
defendant  company,  tlie  carrier  has  a  right  to  require  him  to  furnish  satisfac- 
tory proof  of  what  his  trunks  contain,  and  upon  his  refusing  or  declining  to 
furnish  such  proof,  the  carrier  [in  this  case  the  defendant]  is  warranted  In 
refusing  to  receive  and  check  such  trunks  as  baggage,  and  will  not  be  liable 
in  damages  to  such  passenger  [in  this  case  to  the  plaintiff]  for  such  refusal." 

As  to  the  second  instruction  complained  of,  which  it  can  serve  no  good  pur- 
pose for  us  to  set  out  at  large,  it  is  not  only  obscurely  expressed,  but  mislead- 
ing in  this,  that  it  leaves  the  matter  in  doubt  whether  the  occasion  alluded  to 
therein  as  the  time  when  "the  plaintiff  had  not  endeavored  to  deceive  the  de- 
fendant company  by  having  his  merchandise  carried  as  baggage  contrary  to 
the  rules  and  regulations  of  the  company"  was  the  occasion  mentioned  in  the 
plaintiff's  declaration,  or  some  other  and  former  occasion.  It  was  therefore 
error  on  the  part  of  the  court  not  to  have  refused  it  altogether,  or,  if  it  desired 
to  give  it,  not  to  have  so  amended  it  as  to  make  it  appear  that  the  occasion 
alluded  to  in  the  instruction  was  some  other  occasion  than  that  stated  in  the 
declaration  as  the  time  when  the  defendant  company  had  refused  to  check  the 
plaintiff's  trunk.  Railroad  Co.  v.  PoUy,  14  Grat.  447;  Rosenhaums  v.  Weeclen, 
18  Grat.  785;  BoswelVs  Case,  20  Grat.  860.  The  regulation  requiring  an  af- 
fidavit,  whether  reasonable  or  not,  a  point  which  we  purposely  decline  now  to 
decide,  was  necessitated  in  large  measure  by  the  habitual  conduct  of  this  plain- 
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tiff  in  evading  its  regulations,  by  carrying  merchandise  as  baggage,  and  the 
question,  therefore,  which  ought  to  have  been  put  to  the  jury  was,  not  whether 
they  believed  from  the  evidence  that  the  plaintiff  was  attempting  to  evade  the 
company's  regulation  in  regard  to  the  carrying  of  merchandise  at  the  date 
specified  in  the  declaration,  but  whether  they  believed  from  the  evidence  that 
he  had  been  guilty  of  such  acts  of  evasion  on  some  former  occasion  or  occa- 
sions; for  it  was  only  in  tlie  event  that  he  had  been  guilty  of  these  offenses, 
on  previous  days  and  times,  that  the  regulation  required  that  he  should  malce 
affidavit  that  the  trunks  only  contained  his  wearing  apparel.  But  this  is  not 
the  only  error  in  this  case,  for  the  court  also  erred  in  refusing  to  set  aside  the 
verdict  and  award  the  defendant  a  new  trial;  and  this  constitutes  the  defend- 
ant's second  ground  of  exception.  For,  as  the  record  plainly  shows,  this  is 
but  one  of  a  series  of  systematic  efforts  on  the  part  of  this  plaintiff  to  mulct 
this  company  in  damages  for  its  refusal  to  allow  him  to  carry  merctiandise  to 
be  sold  at  auction  under  the  head  of  wearing  apparei.  One  of  these  cases  we 
had  occasion  to  consider  at  the  last  term  of  this  court.  Railroad  Co,  v.  Ir- 
vine, 5  S.  £.  Hep.  583.  In  that  case  this  court,  spealcing  through  J  udge  Lacy, 
held,  that  one  who  was  in  the  habit  of  transporting  his  peddler's  wares  as 
baggage,  who  refused  to  state  that  his  trunk  offered  fo^  transportation  con- 
tained nothing  but  wearing  apparel,  has  no  cause  of  action  for  damages  for 
refusal  to  carry  such  trunk .  And  it,  (the  court, )  held  f  u  rther  that  a  regulation 
requiring  any  such  auctioneer  or  peddler  to  sign  a  certiticate  stating  that  his 
trunk  contained  nothing  but  his  wearing  apparel  was  a  reasonable  regulation. 
It  is  sought  to  distinguish  this  case  from  that,  and,  indeed,  in  the  mere  mode 
bj  which  the  plaintiff  seeks  to  entrap  the  defendant  into  furnishing  him  an  ex- 
cuse for  bringing  an  action  for  damages,  there  is  a  difference  between  the 
cases;  but  it  is  a  difference  neither  to  the  credit  nor  advantage  of  the  plaintiff. 
In  the  former  case  his  object  was  to  compel  the  defendant  company  to  carry 
his  merchandise  as  mere  baggage  on  the  passenger  instead  of  the  freight  train, 
and,  failing  i  n  that,  to  mulct  it  in  damages.  In  this  present  case  he  has  adopted 
another  device  for  making  money  out  of  this  company.  Having  tirst  shown 
the  company  that  his  habit  was  to  impose  upon  them,  and  to  set  at  defiance 
their  reasonable  regulation  in  regard  to  the  train  by  which  merchandise  freight 
should  be  carried,  he  then  brings  this  same  trunk,  with  nothing  in  it,  so  far 
as  the  evidence  shows,  bnt  some  old  articles  of  dirty  wearing  apparel,  and  in- 
sists that  it  shall  be  checked,  for  the  patent  purpose  of  having  the  agent  refuse 
to  check  it  unless  he  shall  sign  an  alHdavit  as  to  its  contents,  which  he  has  al- 
ready determined  not  to  sign,  and  then  to  make  such  refusal  the  foundation 
for  an  action  against  the  company.  The  point  of  difference,  however,  relied 
upon  by  the  counsel  for  the  plaintiff,  as  distinguishing  this  case  from  the  one 
heretofore  decided  by  this  court,  is  not  tliat  to  which  I  have  just  adverted,  but 
is  that  in  this  case  an  affidavit,  and  not  a  certificate  as  to  the  contents  of  the 
trunk,  was  required  of  the  plaintiff,  and  that  such  a  regulation  is  unreasonable. 
In  answer  to  this  objection  it  is  sufficient  to  say  that,  whether  such  a  regula- 
tion is  reasonable  or  not, — a  question  whieh  we  decline  to  decide  in  this  case, 
the  plaintiff  is  not  in  a  position  to  take  advantage  of  that  circumstance,  for,  as 
the  evidence  produced  by  himself  abundantly  proves,  he  was  engaged  in  an 
unjust  and  iniquitous  effort  to  make  money  out  of  this  company  by  unlawful 
means;  and  in  such  an  effort  he  can  never  receive  the  aid  of  a  court  of  justice. 
As  the  record  shows  he  had  at  this  very  time  no  less  than  four  suits  against 
this  company,  of  a  character  similar  to  one  or  the  other  of  the  cases  mentioned 
herein,  and  his  statement  that  he  was  on  his  way  to  Marlon,  to  bring  away 
goods  that  he  had  there,  is  utterly  disproved  by  the  circumstance  that,  accord- 
ing to  his  own  testimony,  up  to  trial  of  this  case,  he  had  never  gone  to  Marion, 
or  brought  any  goods  away  from  there;  nor  has  he  ever  shown  that  he  had 
any  goods  there.  He  thus  stands  convicted  of  a  glaring  attempt  to  make 
money  out  of  this  company  by  anything  but  lawful  means,  and,  as  we  have 
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said  before,  in  such  ah  attempt  he  can  never  receive  either  the  countenance 
or  aid  of  any  court  of  justice.  It  follows  that  the  judgment  of  the  circuit 
Courtis  erroneous,  and  must  be  reversed,  and  the  suit  of  the  plaiintiff  must  be 
dismissed. 


Norfolk  &  W.  R.  CJo.  v.  Bohannan  et  ux. 
(Suprejne  Cov/rt  of  Appeals  of  Virginia,    August  16, 1888.) 

I.  Railroad  Companies—Negligence— Fires— Sufpicienot  of  Evidence. 

In  an  action  against  a  railroad  companv  for  two  fires,  one  of  wliich  was  alleged 
to  have  been  caused  by  sparks  cast  from  defendant's  engine  upon  plaintifTs  prem- 
ises, and  the  other  upon  combustibles  on  defendant's  right  of  way.  there  was  testi- 
mony that,  soon  after  a  train  had  passed,  smoke  was  seen  in  plaintifTs  orchard,  and 
that  the  fire  had  started  on  the  line  between  plaintiff's  and  the  company's  land,  and 
was  going  away  from  the  track.  It  was  also  testified  that  engines  on  that  road 
sometimes  threw  sparks  40  feet  beyond  the  right  of  way.  It  also  appeared  that 
after  the  second  fire  grass  and  weeds  on  the  right  of  way  were  found  partially 
burned.  Held^  that  there  was  evidence  to  justify  the  jury  in  finding  that  each  fire 
was  caused  in  the  manner  alleged.^ 

1i.  Same— Trial— Instruction, 

The  parties  not  having  attempted  to  ascertain  the  loss  from  the  fires  until  after 
the  second  fire,  and  defendant  naving  omitted  to  examine  the  witnesses  as  to  the 
amount  of  the  separate  losses,  an  instruction  requiring  the  jury  to  find  the  amount 
of  each  loss  separately  was  properly  refused. 

8.  Same. 

It  was  also  proper  to  instruct  the  jury  that  they  might  consider  aU  the  evidence 
in  the  case,  and  assess  the  damages  as  a  whole,  whether  the  fire  originated  by 
sparks  cast  upon  plaintiff's  premises  or  by  igniting  combustibles  on  defendant's 
right  of  way.* 

i.  Damages— To  Propertt— Measure— Destruction  op  Fruit  Trees. 

In  an  action  for  the  destruction  of  an  orchard  of  fruit  trees  by  fire,  the  measure 
of  damages  is  not  the  cost  of  replacing  the  trees  the  first  proper  season  for  plant- 
ing after  the  fire,  and  the  value  of  the  care  and  labor  bestowed  on  the  destroyed 
trees  before  the  burning,  with  interest,  but  the  value  of  the  trees  destroyed.* 

Error  to  circuit  coui-t,  Pulaski  county. 

Action  by  R.  D.  Bohannan  and  wife  against  the  Norfolk  &  Western  Rail- 
road Company  for  damages  caused  by  fire  ignited  by  a  passing  train.  Judg- 
ment for  plaintiffs,  and  defendant  brings  error. 

PlUegar,  BaskenoUle  <&  Moore,  for  plaintiff  in  error.  2>.  S,  Peiroe,  for  de- 
fendant in  error. 

HiNTON»  J.  This  is  an  action  of  tort  to  recover  damages  for  a  loss  of  prop- 
erty produced  by  fire  communicated  by  passing  trains.  The  declaration  con- 
tains  two  counts.    The  first  charges  a  loss  occasioned  by  negligence  in  the 

'Evidence  that  a  defendant  railroad  company  has  allowed  combustible  materials  to 
accumulate  on  its  land,  liable  to  take  fire  from  sparks  escaping  from  passing  engines, 
and  to  communicate  it  to  adjacent  property,  is  sufficient  to  warrant  the  iunr  in  imput- 
ing negligence  to  the  defendant.  Clarke  v.  Railway  Co.,  (Minn.)  28  K.  W.  Rep.  536. 
See,  also.  Railroad  Co.  v.  Benson,  (TexO  5  8.  W.  Rep.  822.  and  note ;  Steele  v.  Railway 
Co.,  (CaL)  16  Pao.  Rep.  851;  Railway  Cfo.  v.  Ayers,  (Tex.)  8  8.  W.  Rep.  538,  and  note; 
Bradshaw  v.  Railroad  Co.j  1  N.  Y.  Supp.  601.  As  to  the  presumption  of  negligence 
which  arises  when  a  fire  is  caused  by  sparks  escaping  from  a  locomotive,  see  Rose  v. 
Railway  Co.,  (Iowa,)  84  N.  W.  Rep.  450,  and  note;  Wolff  v.  Railway  Co.,  (Minn.)  25  N. 
W.  Rep.  68,  and  note;  Butcher  v.  Railroad  Co.,  (Cal.)  8  Pac.  Rep.  174,  and  note;  Tilley 
V.  Railway  Co.,  (Ark.)  6  S.  W.  Rep.  8,  and  note.  That  no  such  presumption  arises  in 
the  absence  of  statute,  see  Railway  Co.  v.  Hixon,  (Ind.)  11 N.  E.  Rep.  285,  and  note. 

*In  the  case  of  Montgomery  v.  Locke,  (Cal.)  13  Fac.  Rep.  401,  the  court  (Sbabls,  C.) 
says :  "The  value  of  fruit- bearing  trees  is  to  be  estimated  with  reference  to  what  they 
are  worth  on  the  premises  in  their  growing  state,  and  not  as  taken  up  and  removed 
from  the  place.  In  the  case  of  forest  trees,  having  no  value  except  as  timber,  the 
means  by  which  to  determine  the  damage  occasioned  by  their  removal  must  be  quite 
different  from  that  pursued  in  determining  the  value  of  fruit  trees,  which  may  have  no 
value  whatever  when  removed  from  the  soil,  and  which  at  any  rate  are  chiefiy  valuable 
for  that  which  they  produce  in  a  growing  state.  >* 
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management  of  a  locomotive  and  the  fire,  and  igneous  matter  therein,  whereby 
sparks  of  fire,  etc.,  were  cast  from  tiie  engine  upon  plaintifiPs'  premises,  and 
their  trees,  fences,  etc.,  were  burned.  The  second  count  charges  loss  from  a 
fire  caused  by  the  company's  negligence  in  permilting  combustible  matter  to 
accumulate  on  the  right  of  way,  which  took  fire  and  communicated  it  to  the 
plaintiffs'  premises.  The  defendant  company  demurred  to  the  evidence,  and, 
the  jury  having  found  a  verdict  for  the  plaintiff  subject  to  the  opinion  of  the 
court  upon  the  demurrer  to  the  evidence,  the  court  gave  judgment  for  $81(>, 
the  amount  of  the  corrected  verdict,  with  interest  thereon  from  the  date  of  the 
finding;  whereupon  the  company  applied  for  and  obtained  this  writ  of  error. 
The  errors  assigned  are — Fint,  the  action  of  the  court  in  rendering  judgment 
upon  the  demurrer  to  evidence;  second^  the  refusal  of  tlie  court  to  give  the 
instructions  asked  by  the  company,  and  the  giving  of  another  in  lieu  thereof; 
thirds  the  action  of  the  court  in  giving  the  instruction  asked  by  the  plaintiffs; 
and,  fourth,  the  refusal  of  the  court  to  set  aside  the  verdict. 

Now,  it  being  manifest  that  if  it  was  not  error  in  the  court  to  render  judg- 
ment  for  the  plaintiffs  upon  the  demurrer  to  evidence,  unless  it  ought  to  have 
set  aside  the  verdict,  these  two  objections  may  well  be  considered  together. 
The  rule  upon  a  demurrer  to  evidence  is  that  the  demurrant  is  considered  as 
admitting  the  truth  of  his  adversary's  evidence,  and  all  just  inferences  that 
might  be  drawn  therefrom  by  a  jury,  and  as  waiving  all  his  evidence  which 
conflicts  with  that  of  his  adversary,  and  all  inferences  which  do  not  neces* 
sarily  result  therefrom.  See  Creekmur  v.  Creekmur,  75  Ya.  430.  If,  there- 
fore, we  look  at  the  testimony  in  the  light  of  this  rule,  it  seems  to  us  to  be 
clear  that  neither  of  these  objections  can  be  sustained.  The  argument  is  that, 
in  order  to  charge  the  company,  it  was  necessary  to  show  that  one  of  the  fires 
originated  on  the  plaintiffs'  premises  from  the  negligent  management  of  the 
engine,  and  that  the  other  was  caused  by  combustible  material  negligently 
permitted  to  be  on  the  company's  right  of  way.  Assuming  this  to  be  so,  the 
evidence  before  the  jury  was  certainly  sufficient  to  warrant  them  in  finding 
for  the  plaintiffs  both  of  these  facts.  As  to  the  first  fire,  which  occurred  in 
the  day-time,  the  testimony  of  Dr.  W.  H.  Bramblett  is  that  he  left  Pulaski 
city  soon  after  the  east-bound  mail  train  had  passed  that  place;  that  as  he 
was  leaving  he  saw  smoke  coming  up  from  what  he  afterwards  ascertained  to 
be  the  plaintiff's  orchard;  that  when  he  got  to  the  orchard  he  found  the  fire 
had  started  on  the  bank  of  a  railroad  cut  about  the  line  of  the  company's  and 
plaintiff's  land,  about  40  feet  from  the  center  of  the  railroad  track,  and  had 
gone  about  75  or  80  yards  into  the  orchard ;  that  the  train  had  passed  the 
point  but  a  little  while  before  he  saw  the  smoke;  and  that  the  wind  was  from 
the  south-east*  and  the  fire  spread  north-west  from  the  railroad  through  the 
orchard.  This  testimony  establishes  not  only  where  the  first  fire  was  started, 
to-wit,  on  the  dividing  line  between  the  company's  right  of  way  and  the 
plaintiff's  property,  but  it  shows  also  the  direction  in  which  it  was  going,  to- 
wlt,  away  from  the  track,  g^nd  this  evidence,  taken  in  consideration  with 
the  testimony  of  another  witness,  £.  T.  Bones,  who  said  that  the  engines  on 
this  road  sometimes  threw  sparks  40  feet  beyond  the  right  of  way,  and  the 
fact  that  an  engine  had  just  passed  along,  was  ample  evidence  from  which 
the  jury  might  draw  the  inference  that  a  spark  or  sparks  from  that  engine 
had  caused  the  fire.  But  the  testimony  of  Dr.  Bramblett  proves  more.  It 
proves  by  exclusion  that  the  combustible  material  on  the  company's  right  of 
way  was  not  burned  at  all  by  this  fire.  When,  therefore,  we  find,  as  the  evi- 
dence shows  was  tlie  case,  that  the  dry  grass  and  weeds  were  found  partiajly 
burned  on  the  company's  right  of  way  immediately  after  the  second  fire,  it 
surely  must  be  regarded  as  strong  presumptive  evidence  that  the  second  fire 
originated  on  the  right  of  way,  and  that  it  was  caused  by  hot  cinders  or 
sparks  falling  from  the  engine  that  had  just  passed  along,  upon  the  dry  grass 
and  weeds  with  which  the  right  of  way  was  covered.    Such  being  the  plain 
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and  natural  inferences  from  the  evidence  in  the  case,  and  the  damages  not  be- 
ing so  excessive,  if  at  all,  under  the  proofs,  as  to  warrant  the  belief  that  the 
jury  were  actuated  by  passion  or  prejudice  in  rendering  their  verdict,  we 
think  it  clear  that  it  should  not  have  been  set  aside,  unless,  indeed,  there  was 
some  slip  in  the  matter  of  instruction  operating  to  the  prejudice  of  the 
defendant. 

Now,  was  there  any  mistake  either  in  the  instructions  given  or  those  re- 
fused? We  think  not.  The  lirst  instruction  asked  by  the  defendant  directs 
the  jury  to  ascertain  separately  the  damage  sustained  by  reason  of  each  fire. 
Such  a  direction  is  certainly  unusual,  if  not  unknown,  in  cases  of  this  kind  in 
this  state,  and  if  allowable  at  all,  which  we  do  not  decide,  could  only  be  of 
advantage  to  the  defendant  in  case  one  of  the  counts  were  faulty,  and  they 
are  not.  See  Sedg.  Dam.  (6th  Ed.)  top  p.  740,  marg.  p.  582;  1  Chit.  PI.  409. 
In  the  case  at  bar  it  would  have  been  improper  to  have  given  it,  for  the  plain 
reason  that  the  evidence  had  already  developed  the  fact  that  the  loss  had  not 
been  attempted  to  be  ascertained  until  after  the  second  fire,  and  the  damages 
therefor  which  the  jury  would  have  been  required  to  ascertain  under  each 
count  would  have  t>een  purely  conjectural.  Besides,  if  the  defendant  desired 
to  have  the  damages  ascertained  in  this  way,  he  should  have  asked,  when  the 
taking  of  the  testimony  was  begun,  that  the  witnesses  should  be  required  to 
state  what  was  the  loss  resulting  from  each  fire,  and  not  have  laid  by  uDtil 
evidence  had  been  given  of  the  entire  loss  before  giving  notice  of  his  purpose 
to  make  such  a  request.  Nor  did  the  court  err  in  refusing  the  second  instruc- 
tion asked  by  the  defendant.  This  instruction  stated  that  the  measure  of  the 
damage  sustained  by  the  plaintiff  was  **the  cost  of  replacing  the  trees  the 
first  proper  season  for  planting  after  the  burning,  and  tlie  value  of  the  care 
and  labor  bestowed  on  said  trees  by  plaintiff  before  the  burning,  with  inter- 
est on  the  value  of  the  care  and  labor  from  the  time  it  was  bestowed."  This 
instruction  Is  obviously  faulty,  not  only  in  failing  to  make  the  question  of  dam- 
ages depend  upon  the  actual  value  of  the  trees,  but  in  omitting  from  the  cal- 
culation certain  elements  of  value  which  must  necessarily  be  taken  into  cou- 
sideratiou  in  estimating  the  loss  or  damage  resulting  from  the  destruction  of 
a  vigorous  and  growing  orchard  of  young  fruit  trees.  The  instruction  given 
by  the  court,  in  lieu  of  instructions  1  and  2  asked  by  the  defendant,  stated  the 
rule  in  cases  of  this  kind  as  well,  perhaps,  as  it  can  be  done,  when  it  said  that 
"the  measure  of  recovery  is  the  value  of  the  property  destroyed."  And  al- 
though that  instruction  authorized  the  jury  to  assess  separate  damages  on 
each  count  of  the  declaration,  which,  as  we  have  seen,  was  certainly  improper 
in  this  case,  if  permissible  at  all  in  cases  of  this  description  under  our  prac- 
tice, yet  that  was  an  error  of  which  the  defendant  cannot  complain,  as  it  states 
substantially  what  he  had  previously  asked,  llie  next  objection  is  that  the 
court  erred  in  giving  the  instruction  asked  by  the  plaintiffs.  That  instruc- 
tion simply  stated  to  the  jury  that,  in  determining  whether  the  fires  originated 
from  the  sparks  from  the  engine  or  from  ignitinfffrom  the  combustible  matter 
on  the  defendant's  right  of  way,  they  had  the  right  to  consider  all  the  evidence 
in  the  case,  and  might  assess  the  damages  as  a  whole.  This,  as  we  have  seen, 
was  manifestly  right,  and  was  all  that  really  need  have  been  given  in  the  case. 
Upon  the  whole,  therefore,  we  think  the  judgment  of  the  circuit  court  of 
^||  Pulaski  couuty  is  plainly  right,  and  must  be  affirmed. 
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Buffalo  et  al,  v.  Town  of  Pocahontas  et  al. 
{Supreme  Court  of  Appeals  of  Virginia.    August  16, 1888.) 
1.  EQUITY — Jurisdiction— Objections  to  Jurisdiction. 

Where  a  bill  does  not  state  a  case  proper  for  equitable  relief,  it  will  be  dismissed, 
though  no  objection  to  the  jurisdict.on  has  been  taken  in  the  pleadings,  and  objec- 
tion on  that  ground  may  be  taken  at  any  stage  of  the  proceedings. 
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2.  SAafS~>PLKADTKG — ^MlTLTIFARIOnSNESS— TaZATIOK— ErRONBOUS— RbMEDIES. 

A  bill  to  restrain  a  town  and  its  sergeant  from  collecting  from  complainants^  em- 
plover  the  amount  of  a  road  tax,  which  it  was  alleged  the  sergeant  had  threatened 
to  dOf  though  not  authorized  by  any  town  ordinance  or  general  law,  and  to  restrain 
the  employer  from  paying  the  tax  and  deducting  the  amount  from  oomplai&ants* 
wages,  is  multifarious. 

3.  Same— Pleadixo — Bill. 

Such  bill  presents  no  case  for  relief  as  against  the  town,  as  it  shows  that  the 
town  had  not  by  ordinance  authorized  the  collection. 

4.  Same. 

Neither  does  the  bill  present  a  case  for  relief  as  against  the  employer,  complain- 
ants havinff,  as  to  him,  an  adequate  remedy  at  law,  though  it  was  alleged  that  the 
assertion  or  their  legal  rights  would  cause  their  discharge. 

Appeal  from  circuit  court,  Tazewell  county. 

Bill  by  WilUam  BufiPalo  and  others*  tax-payera  and  inhabitants  of  the  town 
of  Pocahontas,  against  the  town,  Mike  Rupert,  sergeant  of  the  town,  and 
the  South- West  Virginia  Improvement  Company,  to  compel  the  payment  by 
the  company  and  the  collection  by  the  town  of  a  road  tax,  which  it  was  al- 
leged was  threatened  to  be  collected  without  authority.  Judgment  for  de- 
fendiints,  and  plaintiffs  appeal. 

P.  W.  Stroiher  and  F.  S.  Blair,  for  appellants.  Map  dk  May,  for  appel- 
lees. 

Lewis,  P.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Tazewell 
county.  The  bill  was  filed  by  William  Buffalo,  William  Aiken,  Willoughby 
Miller,  C.  H.  Jones,  and  £.  Turner,  ** tax-payers  and  inhabitants  of  the  town 
of  Pocahontas,  suing  for  themselves  and  fifteen  hundred  other  persons  simi- 
larly situated,"  in  which  they  charge  that  they  have  been  notified  in  writing 
by  one  Mike  Bupert,  sergeant  of  the  town,  to  work  the  streets  of  the  town 
for  two  days,  or  to  pay  in  money  80  cents  per  day.  The  bill  also  charges  that 
this  notice  was  given  without  any  legal  authority  whatever,  either  on  the 
part  of  the  officer  by  whom  it  was  served,  or  any  one  by  whom  it  may  have 
been  directed  to  be  done;  that  the  town  of  Pocahontas  is  not  authorized  by 
its  charter,  or  by  any  law,  to  require  the  complainants  or  other  persons  to 
work  on  its  streets;  and  that  no  ordinance  on  the  subject  has  been  passed  by 
the  town  council.  It  is  also  charged  that  the  complainants,  and  many  of 
those  whom  they  represent,  are  employes  of  the  South- West  Virginia  Im- 
provement Company,  a  company  doing  business  in  the  said  town;  and  that 
the  sergeant  of  the  town  has  notified  the  said  company  not  to  pay  over  to  its  em- 
ployes, who  are  alleged  to  be  in  default  in  respect  to  the  notice  to  work  the 
streets  as  aforesaid,  the  sums  claimed  to  be  due  by  them,  respectively,  namely, 
01.60;  and  that  one  George  Dodds,  "superintendent  of  the  said  company,  has 
been  heard  to  express  his  intention,  or  that  of  the  company,  to  withhold  what- 
ever amounts  might  be  reported  against  complainants  and  such  other  em- 
ployes of  the  company  as  may  deny  the  right  of  the  town  to  exact  two  days' 
manual  labor  from  them,  and  refuse  to  perform  the  same."  And  then  the 
bill  proceeds  as  follows:  "Your  orators  charge  that,  if  this  fine  was  legal, 
which  it  is  not,  in  the  absence  of  any  law,  state  or  municipal,  requiring  this 
labor,  that  the  said  South- West  Virginia  Improvement  Company  can  only 
withhold  their  money,  and  pay  it  over  to  the  town  of  Pocahontas,  after  being 
regularly  garnished,  and  judgment  obtained  thereupon.  But,  as  avowed, 
no  such  course  will  be  pursued,  and  they  will  be  deprived  of  their  property, 
and  the  same  paid  over  to  the  town  of  Pocahontas,  from  which  it  ciin  never 
be  recovered,  because  of  its  insolvency;  there  being  no  money  in  its  treasury, 
and,  if  recovered  at  all,  it  could  only  be  by  one  or  two  thousand  suits,  either 
against  the  town  or  the  said  company;  in  which  event,  if  against  the  com- 
pany, your  orators,  and  others  interested  in  this  matter,  would,  in  all  proba- 
bility, be  discharged  from  its  employment;  so  that  this  effort  to  deprive  them 
of  their  money,  as  shown  by  agreement  and  collusion  of  the  town  and  com- 
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pany,  is  a  fraud,  from  which  they  have  no  adequate  remedy  except  by  resort 
to  a  court  of  equity."  Accordingly,  the  prayer  of  the  bill  is  ''that  the  town 
of  Pocahontas,  and  Mike  Rupert,  town  sergeant,  be  restrained  from  requir* 
ing  said  labor  and  property,  and  from  collecting  said  $1.60;  and  that  the  said 
South-West  Virginia  Improvement  Company,  and  George  Dodds,  its  superin- 
tendent, be  enjoined  from  withholding  and  paying  said  ;$1.60  to  said  Bupert, 
or  any  olficer  of  the  said  town,  but  to  account  to  your  orators,"  etc.  Upon 
the  filing  of  the  bill  an  injunction  was  awarded.  The  South-West  Virginia 
Improvement  Company  afterwards  demurred  to  the  bill,  and  moved  to  dis- 
solve the  injunction,  the  other  defendants  making  no  defense;  and  the  in- 
junction was  dissolved,  and  the  bill  dismissed,  by  the  decree  complained  of» 
which  also  decreed  costs  in  favor  of  the  company. 

It  is  very  clear  that  in  this  decree  there  is  no  error,  and  that  it  must  be  af- 
firmed as  to  all  the  defendants.  At  the  same  time  it  is  not  disputed,  nor  can 
it  be  successfully  controverted,  that  the  tax-payers  and  inhabitants  of  a  mu- 
nicipal corporation  may,  under  special  circumstances,  maintain  a  suit  in 
equity  against  the  corporation,  or  its  officers,  to  prevent  them  from  making- 
illegal  assessments,  or  from  imposing  burdens  upon  the  people  which  are 
not  authorized  by  law.  And,  to  prevent  a  multiplicity  of  suits,  where  the 
persons  affected  are  numerous,  it  is  allowable,  according  to  the  settled  prac- 
tice in  such  cases,  for  some  to  file  a  bill  in  behalf  of  themselves,  and  all  the 
others  similarly  situated,  to  obtain  any  relief  to  which  they  are  justly  en- 
titled, although  their  individual  interests  may  be  several  and  distinct.  BuU 
V.  Read,  13  Grat.  78;  Hoper  v.  McWhorter,  77  Va.  214;  1  Bart.  Ch.  Pr.  171; 
1  High,  Inj.  g§  363,  369;  1  Pom.  Eq.  Jur.  §  260,  et  seq.  This  rule  is  invoked 
by  the  appellants  here;  but,  as  the  bill  upon  its  face  shows  no  ground  for 
equitable  relief,  it  was  rightly  dismissed.  It  has  been  repeatedly  held  by  this 
court,  and  the  doctrine  is  well  established,  that,  if  a  bill  does  not  state  a  case 
proper  for  relief  in  equity,  the  court  will  dismiss  it  at  the  hearing,  though  no 
objection  has  been  taken  to  the  jurisdiction  in  the  pleadings,  and  that  objec- 
tion on  that  ground  may  be  made  at  any  time  and  in  any  court.  Morgan  v. 
Carson,  7  Leigh,  238;  Hudson  v.  Klirie,  9  Grat.  379;  (jfreen  v.  Massie,  21 
Grat.  356.  Here  the  defects  in  the  bill  are  obvious.  In  the  first  place,  tak- 
ing the  theory  of  the  bill  to  be  true,  it  presents  the  case  of  an  unauthorized 
order  by  the  defendant  Rupert,  requiring  the  complainants  to  work  the  streets 
of  the  town,  for  which  it  is  not  alleged  that  the  town  is  in  any  degree  re- 
sponsible. On  the  contrary,  it  is  expressly  alleged  that  the  council  has 
passed  no  ordinance  on  the  subject,  or  taken  any  steps  in  that  direction;  so 
that  no  case  for  relief,  as  against  the  town,  is  stated  in  the  bill. 

The  bill  is  also  demurrable  for  multifariousness  in  joining  as  a  defendant 
the  South-West  Virginia  Improvement  Company;  there  being  thus  united  in 
one  suit  a  demand  of  several  matters  distinct  in  their  nature,  against  several 
defendants,  who  are  unconnected  in  interest  and  liability.  Storv,  £q.  Pi.  § 
271;  Dunn  v.  Dunn,  26  Grat.  291;  Bank  y.  Thornton,  2  8.  E".  Rep.  193, 
and  cases  cited. 

That  the  complainants,  moreover,  are  not  without  an  adequate  remedy  at 
law,  in  case  the  threatened  wrongs,  of  which  they  complain,  are  committed, 
—  tliat  is  to  say,  if  the  money  due  them  is  wrongfully  withheld,  or  paid  over 
to  the  town  of  Pocahontas,  by  the  South-West  Virginia  Improvement  Com- 
pany,— is  too  plain  to  require  discussion.  The  apprehension,  expressed  in 
the  bill,  that  the  assertion  of  their  legal  remedies  might  result  in  the  com- 
plainants' discharge  from  the  service  of  the  company,  is  surely  no  ground  for 
the  interference  of  a  court  of  equity,  and  can  hardly  be  seriously  relied  upon. 
Decree  alfirmed. 
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Coleman  v.  Stone's  Ex'r  et  al. 
{Supreme  Court  of  Appeals  of  Virginia.    Septembor,  1888.) 

EXBCUTQB  AND  ADMIinfiTRATOR— PbESXNTMBNT  OF  DeMAHD^—DbLAT— PRINCIPAL  AND 
SURBTT. 

Plaintiff,  as  creditor  of  a  decedent  proved  a  debt  against  tbe  estate,  but  forebore 
to  prove  a  debt  for  which  the  deoedent  was  surety,  not  wishing  to  press  the  prin- 
cipal. Twentv-flve  years  after  the  latter  debt  was  due,  the  principal  having  died 
insolvent,  plaintiff  petitioned  that  he  be  made  a  party  to  the  original  creditors'  bill 
against  the  decedent,  explaining  why  the  debt  had  not  been  pressed,  and  stating 
that  sufficient  assets  of  the  estate  to  pay  the  debt  remained  in  the  hands  of  the  court. 
The  debt  was  not  barred  by  the  statute  of  limitations,  the  war  period  and  stay  law 
being  deducted.  Held  that,  in  the  absence  of  any  contract  sufficient  to  discharge 
the  surety,  and  no  notice  to  proceed  against  the  principal  having  been  given  under 
Ck>de  Va.  1878,  o.  144,  SS  4,  5,  the  petitioner  was  entitled  to  the  relief  sought. 

Appeal  from  circuit  court,  Montgomery  county. 

Mr,  Laren,  for  appellant.    Phlegar  &  Johnson^  for  appellees. 

R1CHABD6ON,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Montgomery  county,  rendered  at  its  May  term,  1886»  in  tlie  chancery  cause 
of  K.  M.  Craig^s  administrator  against  W.  A.  Stone's  executor  «£  al.  The 
facts  are  these:  In  1871  the  appellant,  W.  M.  Coleman,  held  two  bonds, — 
the  one  executed  by  W.  A.  Stone  alone;  and  the  other,  for  8600,  dated  Janu* 
ary,  1861,  and  payable  on  demand,  by  W.  £.  Stone  as  principal,  and  his  father, 
W.  A.  Stone,  as  surety.  The  said  suit,  which  was  a  creditors*  bill,  was  then 
pending  in  said  circuit  court,  testator's  executor  being  said  W.  £.  Stone.  An 
account  of  debts  being  taken  under  a  decree  in  the  suit,  the  appellant  proved 
the  debt  due  him  by  W  A.  Stone,  as  principal;  and  he  forebore  to  prove  the 
other  debt  against  him  as  surety  for  his  son,  as  he  did  not  wish  to  press  his 
friend,  W.  E.  Stone,  who  was  the  principal  therein.  The  account  was  re- 
turned and  confirmed  in  1876.  In  1875,  and  for  several  years  thereafter,  W. 
£.  Stone  was  solvent,  so  far  as  went  the  knowledge  of  the  appellant,  wlio  re- 
sided in  a  distant  county.  He,  however,  became  insoHent  in  1881;  and  when 
the  appellant  learned  of  bis  insolvency,  he,  in  1884,  sent  the  1^600  bond  to  an 
attorney  for  collection.  W.  £.  Stone  died  insolvent,  and  his  estate  was  com- 
mitted to  tiie  sheriff  of  Montgomery  county  for  administration.  He  had  ad- 
mitted his  indebtedness  on  said  bond  to  the  last,  and  promised  payment  by 
his  letters,  wliich  are  part  of  the  record.  At  the  May  term ,  1886,  W.  £.  Stone's 
estate  being  insolvent,  the  appellant  presented  his  petition  in  said  cause  of 
Craig's  administrator  against  W.  A.  Stone's  executor  et  al.,  to  the  circuit 
court,  setting  up  his  $600  bond  against  the  estate  of  W.  A.  Stone,  as  surety; 
stating  that  it  bad  never  been  paid;  explaining  why  it  had  not  been  before 
pressed;  alleging  that  lands  of  the  testator,  W.  A.  Stone,  had  been  sold  under 
decrees  in  the  suit,  to  pay  debts,  but  that  a  surplus  remained,  which  was 
wholly  under  the  control  of  the  court,  and  had  not  been  disbursed  or  distributed 
among  the  said  heirs;  and  praying  that  he  be  made  a  party  plaintiff  in  said 
suit  on  the  usual  terms,  and  tliat  \V.  £.  Stone's  said  administrator  and  heirs 
at  law  be  made  parties.  At  that  term  the  cause  came  on  to  be  heard  on  the 
papers  formerly  read,  and  a  written  agreement  of  the  facts  pertaining  to  said 
claim,  and  on  the  motion  of  the  adult  defendants  to  dismiss  the  appellant's 
petition;  and  on  consideration  thereof  it  was  decreed  that  the  said  petition  be 
dismissed,  and  that  the  petitioner  was  not  then  entitled  to  prove  his  claims  in 
the  cause.  From  this  decree  the  said  Coleman  obtained  an  appeal  from  one 
of  the  judges  of  this  court. 

The  mere  statement  of  the  facts  of  this  case  is  sufficient  to  demonstrate  that 
the  decree  is  erroneous,  and  must  be  reversed.  It  is  true  that  the  agreed  facts 
disclose  that  W.  £.  Stone  had  agreed  to  pay  off  this  debt  in  installments; 
but  there  was  no  agreement  for  a  valuable  consideration  binding  the  appel- 
lant to  suspend  his  right  to  collect  hi^debt  byl^al  process  for.any  detiuite. 
v.7s.K.no8.7,8— 16 
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period, — ^that  is,  such  an  agreement  for  indulgence  to  the  principal  as  releaaed 
the  surety,  according  to  well-settled  principles  which  have  been  time  and 
again  approved  by  the  decisions  of  this  court.  See  Updike  v.  Lanep  78  Ya. 
132;  Dey  v.  MartiUf  Id.  1;  Hamsherger  v.  Qeiger,  3  Grat.  144;  McKenny  v. 
Waller,  1  Leigh.  435;  Alcock  v.  HUl,  4*Leigh,  623.  Nor  was  said  bond 
within  the  bar  of  the  statute  of  limitations,  though  it  became  payable  at  its 
date,  over  25  years  ago;  the  stay  law  and  war  period  being  deducted,  agree- 
ably to  the  statute  and  often-reported  decisions  of  this  court.  Xor  does  it  ap- 
pear that  the  surety  or  his  representative  had  ever  g^ven  the  appellant  notice 
under  sections  4  and  5,  c.  144,  Ckxle  1873,  to  proceed  against  the  principal ; 
without  such  notice,  it  being  well  understood  that  the  creditor  loses  no  rights 
as  against  the  surety  by  failing  to  press  collection  from  the  principal.  It  ap- 
pears that  there  is  under  the  control  of  the  circuit  court  of  Montgomery 
county  a  fund  amply  sufficient  to  pay  the  appellant's  debt,  and  we  know  of 
nothing  in  law  or  reason  why  that  fund  should  not  be  subjected  thereto,  as 
all  other  debts  against  the  estate  seem  to  liave  been  discharged.  Even  had 
this  fund  been  distributed  among  the  heirs  or  legatees  of  the  testator,  it  is 
every-day  practice  to  pursue  money  or  lands  which  have  gone  into  the  bands 
ef  legatees  or  heirs,  and  reclaim  it  for  application  to  the  testator's  debts  which 
may  remain  unpaid,  as  was  done  in  the  case  of  Updike  v.  Lane,  supra.  We 
are  therefore  of*  opinion  that  the  said  decree  be  reversed  and  annulled,  witli 
costs  to  the  appellant,  and  that  the  cause  be  remanded  to  the  said  circuit  court 
for  further  proceedings  to  be  had  therein  in  conformity  with  the  views  herein 
expressed.    Decree  reversed. 


Hubble  o.  Cole. 
{Supreme  Court  of  Appeals  of  ViTQiniau    July  36, 1888.) 

1.  Laitdlobd  akd  Tekant— Wasts— Plouohino  Grass  Land— iNniKCTioir. 

Iq  a  suit  to  enjoin  defendant  from  committing  waste  on  the  land  of  his  lessor,  by 
plowing  certain  river  bottom  set  in  blue-graas  for  the  purpose  of  cultivating  it  in 
com,  where  it  appears  that,  by  the  terms  of  the  lease,  all  the  land  of  plaintiff  was 
rented  to  defendant  with  no  restrictions  as  to  its  cultivation,  except  the  agreement 
that  ^the  land  rented  shonid  be  farmed  in  a  way  to  prevent  injury  to  the  same,  In 
so  far  as  injury  could  be  reasonably  prevented;  **  that  the  land  In  question  had  been 
in  com  12  or  15  times  in  the  past  90  years;  that  it  was  the  best  husbandry  to  plow 
this,  as  it  never  washed,  as  did  other  portions  of  the  land,  but  was  the  best  for  com 
on  the  place,  and  of  all  the  fields  the  most  easily  reset  in  grass, — an  injuncUon  re- 
straining defendant  from  cultivating  the  land  in  com  will  he  dissolved. 

2.  Sams--Ebection  of  Stablbs. 

An  order  dissolving  an  injunction  to  restrain  a  lessee  from  committing  waste,  by 
the  erection  of  a  stable  on  the  leased  premises  without  consent  of  the  lessor,  U 
not  erroneous,  it  having  provided  that  the  stable  should  be  removed  at  the  expira- 
tion of  the  lease,  should  the  lessor  so  insist. 

HiNTON,  J.,  dissenting. 

Appeal  from  circuit  court,  Smyth  county. 

8.  F,  Blair,  for  appellant.    N*  C\  St,  John  and  7.  H.  Gilmore,  for  appellee. 

Lacy,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Smyth 
county,  rendered  on  the  12th  day  of  July,  1886.  On  the  28th  day  of  Novem- 
ber, 1883,  the  appellee,  Martha  A.  E.  Cole,  tiled  her  bill  against  the  appellant, 
George  W.  Hubble,  who  was  her  tenant,  to  restrain  him  in  the  commission  of 
waste,  in  erecting  a  stable  on  the  land,  and  in  plowing  up  80  or  90  acres  of 
river  bottom  of  the  very  best  quality,  and  which  is  claimed  to  be  finely  set  In 
blue-grass,  which  she  alleged  was  a  fine  sod,  equal  perhaps  to  any  in  south- 
west Virginia;  that  it  had  readied  that  standard,  and  is  in  that  condition, 
that  approved  fanning,  or  a  proper  care  of  and  the  preservation  of  lands  from 
injury,  would  require  the  same  to  be  mowed  or  grazed,  and  not  cultivated  for 

grain  crops ;  that  the  said  George  \V.  Hubble,  not  regarding  his  covenant  with 
er,  had  rented  this  80  or  90  acres  to  a  subtenant,  to  cultivate  in  com  two 
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years,  and  the  third  year  in  wheat,  which,  if  carried  out.  would. irreparably 
injure,  not  only  said  lands  beyond  cultivation,  but  the  farm  as  a  whole;  that 
this  land  lies  immediately  on  the  middle  fork  of  Holston  river,  and,  in  times 
of  high  water,  is  subject  to  overflow,  and,  if  plowed  three  years  in  succes- 
sion, in  all  probability  would  be  injured  by  floods  and  water  beyond  estimate 
and  beyond  reparation.  The  defendant,  Hubble,  demurred,  and  answered 
that  be  had  the  right,  under  his  lease,  to  do  all  that  he  had  undertaken  to  do. 
As  to  the  stable,  it  was  necessary  in  order  to  enjoy  the  advantages  of  his 
Jease;  one  of  the  stables  being  unsafe,  and  falling  in  ruins,  while  the  other 
was  so  situated  as  not  to  be  useful  and  sufficient.  That,  as  to  the  land,  five- 
sixths  of  it  was  cleared,  but  much  of  it  was  hilly  and  liable  to  wash  when 
cultivated,  and  that  the  land  he  was  denied  the  right  to  plow,  was  bottom 
land,  suitable  for  growing  corn, — indeed,  the  very  best  on  the  place;  that,  in 
the  life-time  of  the  plaintiff's  husband,  D.  J.  Cole,  during  the  12  or  14  years 
while  he  owned  and  lived  upon  this  farm,  this  bottom,  or  parts  of  it,  had 
corn  grown  on  it  often,  as  many  as  7  times;  that  while  it  was  easy  to  culti- 
vate, and  the  best  corn  land  on  the  place,  it  was  less  liable  to  wash  than  any 
other;  that,  while  the  uplands  did  wash  from  the  effects  of  rains,  this  never 
did,  and  that  it  was  so  situated  that  a  rise  in  the  river  only  covered  it  with 
water,  without  washing  it;  that  the  former  owner.  Col.  Beattie,  who  had  sold 
it  to  Cole,  cultivated  it  in  corn  and  other  grain  in  succession  for  25  or  30  years 
prior  to  the  ownership  of  Cole,  and  this  without  injury;  that  the  whole  of  this 
land  was  not  set  in  blue-grass,  only  a  small  portion  of  it;  that  some  of  it  was 
timothy  and  clover,  and  other  grasses,  and  the  proper  time  had  come  to  break 
this  sod  and  cultivate  corn:  that  there  was  no  restriction  on  him  in  the  lease 
which  prevented  him  from  cultivating  this  land;  and  moved  the  court  to  dis- 
allow the  lnjun£tion.  The  testimony  was  taken  on  both  sides  by  depositions, 
and  upon  the  hearing  the  circuit  couit  dissolved  the  injunction  as  to  the  stable, 
decreeing  that  it  should  be  removed  at  the  end  of  the  term,  and  dissolved  the 
said  injunction  also  as  to  certain  portions  of  this  bottom  land,  but  perpetuated 
it  as  to  "forty-five  or  fifty  acres"  of  the  same.  Whereupon  the  defendant, 
Hubble,  appealed  to  this  court. 

The  contract  between  the  parties  is  filed  in  the  cause,  and  from  that  it  ap- 
pears that  the  plaintiff,  Cole,  had  rented  to  the  defendant,  Hubble,  all  the  real 
estate  of  which  D.  J.  Cole  died  seized,  for  the  term  of  five  years,  with  the  ex- 
ception of  two  rooms  reserved  in  the  mansion-house,  and  the  said  Hubble  was 
to  pay  her  an  agreed  price,  and  provide  her  with  a  horae  for  her  own  use, 
when  desired;  to  furnish  her  and  her  friends  board  at  an  agreed  price,  she  to 
invite  and  entertain  as  though  the  place  was  not  rented  out.  Hubble  agreed 
**that  the  land  rented  should  be  farmed  in  a  way  to  prevent  injury  to  the 
same,  in  so  far  as  injury  could  be  reasonably  prevented;"  to  keep  up  the 
fences, — it  being  the  intention  of  both  parties  that  the  land  and  fences  should 
be  in  as  good  condition  at  the  expiration  of  the  said  term  of  years  as  they  were 
Ht  that  time.  It  will  be  observed  that,  by  the  terms  of  this  lease,  all  the  land 
of  the  plaintiff  is  leased  to  the  defendant.  He  is  not  restricted  in  the  cultiva- 
tion of  any  of  it  in  express  terms.  But  it  is  insisted  that  by  the  agreement, 
'*that  the  lands  shall  be  farmed  in  a  way  to  prevent  injury  to  the  same,  in  so 
far  as  injury  can  reasonably  be  prevented, "  the  lessee  is  debarred  the  culti- 
vation of  the  piece  in  question,  because  it  will  injure  it  to  plow  it;  atid  that 
he  has  enough  land  to  plow  without  this,  it  being  necessary  to  keep  some  of 
the  land  In  grass  for  the  support  of  the  stock, — the  system  employed  being, 
according  to  the  custom  of  the  neighborhood,  a  mixed  one  of  farming  and 
grazing  cattle  combined. 

The  question  to  be  decided  between  the  lessor  and  the  lessee  in  this  case  is 
as  to  the  true  interpretation  of  the  limitation  agreed  on  between  them,  and 
expressed  in  their  written  agreement,  "the  lands  hereby  rented  shall  be  farmed 
in  a  way  to  prevent  injury  to  the  same,  in  so  far  as  injury  can  reasonably  be 
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prevented.*'  Por  this  interpretation  we  must  look  first  to  the  terms  used, 
and,  if  these  he  unambiguous,  the  language  of  the  instrument  will  be  fol- 
lowed; for  when  parties  have  deliberately  put  their  engagements  into  writing- 
in  such  terms  as  impart  a  legal  obligation,  without  any  uncertainty  as  to  the 
object  or  extent  of  such  engagement,  it  is  conclusively  presumed  that  the 
whole  engagement  of  the  parties,  and  the  extent  and  manner  of  their  under- 
taking, was  reduced  to  writing;  and  all  oral  testimony  of  previous  conversa- 
tions, or  declarations  at  the  time  when  it  was  completed,  or  afterwards,  as  it 
would  tend,  in  many  instances,  to  substitute  a  new  and  different  contract  tot 
the  one  which  was  really  agreed  upon,  to  the  prejudice  possibly  of  one  of  the 
parties,  is  rejected;  that  is, parol  contemporaneous  evidence  is  inadmissible  to 
contradict  or  vary  the  terms  of  a  valid  written  instrument.  But  the  writing 
may  be  read  by  the  light  of  surrounding  circumstances,  in  order  to  more  per- 
fectly understand  the  intent  and  meaning  of  the  parties;  not  to  add  words  to 
the  instrument,  but  to  ascertain  the  meaning  of  the  words  used,  when  these 
are  used  in  their  plain,  ordinary,  and  popular  sense.  As  it  is  a  leading  rule, 
in  regard  to  written  instruments,  that  they  are  to  be  interpreted  according 
to  tlieir  subject-matter,  it  is  obvious  that  parol  or  verbal  testimony  must  be 
resorted  to,  in  order  to  ascertain  the  nature  and  qualities  of  the  subject  to 
which  the  instrument  refers,  for  these  are  not  to  be  found  in  the  instrument. 
Evidence  which  is  calculated  to  explain  the  subject  of  an  instrument  is  es- 
sentially different  in  its  character  from  evidence  of  verbal  communications 
respecting  it.  Whatever,  therefore,  indicates  the  nature  of  the  subject  is  a 
just  medium  of  interpretation  of  the  language  and  meanifig  of  the  parties  in 
relation  to  it.  If  the  language  used  appears  to  be  ambiguous  upon  the  face 
of  the  deed,  it  is  not  to  be  helped  by  averment.  But  when  the  contract  upon 
its  face  appears  certain,  and  without  ambiguity,  for  anything  that  appears 
upon  the  instrument,  but  there  is  some  collateral  matter  out  of  the  deed  that 
breedeth  the  ambiguity,  then,  as  Lord  Bacon  says,  it  shall  beholpen  by  aver- 
ment. And  so  customary  rights  and  incidents,  universally  attaching  tx>  the 
subject-matter  of  the  contract  in  the  place  and  neighborhood  where  the  con- 
tract was  made,  are  impliedly  annexed  to  the  written  language  and  terms  of 
the  contract,  unless  the  custom  is  particularly  and  expressly  excluded.  Parol 
evidence  of  custom  and  usage,  consequently,  is  always  admissible  to  enable 
us  to  arrive  at  the  real  meaning  of  the  parties,  who  are  naturally  presumed  to 
have  contracted  in  conformity  with  the  known  and  established  usage;  which, 
however,  is  not  permitted  to  contradict  or  vary  express  stipulations.  And  a 
usage  of  trade  can  never  be  set  up  in  contravention  of  a  rule  of  law,  or  in  op- 
position to  a  plain  and  clearly  expressed  intention.  That  the  words  we  have 
recited  in  the  lease  in  question  have  any  technical  meaning  is  not  pretended. 
The  covenant  is,  to  farm  without  unnecessary  injury  to  the  land;  that  is,  to 
farm  it  in  a  husbandlike  manner.  Whether  it  is  an  act  of  good  husbandry 
to  plow  up  the  land  which  is  the  subject  of  this  dispute  or  not,  cannot  be  de- 
termined by  an  inspection  of  the  contract,  and  report  must  be  had  to  the  cus- 
tom among  farmers  in  the  neighborhood,  and  the  character  of  the  land  itself, 
the  subject  of  the  contract.  And  both  sides,  recognizing  this  necessity,  have 
had  resort  to  numerous  witnesses.  The  plaintiff  has  introduced  a  large  num- 
ber of  farmers  who  assert  that  it  would  be  bad  husbandry  to  plow  up  this 
land,  and  that  it  would  greatly  injure  the  farm,  as  this  is  very  valuable  blue- 
grass  sod.  While,  on  the  other  hand,  the  defendant  proves  that  the  land  in 
question  was  the  best  corn  land  on  the  premises,  and  less  liable  to  wash  than 
the  rolling  uplands;  that  it  had  been  in  corn  12  or  15  times  in  the  last  30 
years;  that  it  never  washed  but  improved,  by  any  overflow  from  the  river; 
that  the  former  owner,  Beattie,  for  many  years  in  succession,  and  Cole,  plain- 
tilTs  deceased  husband,  for  years,  cultivated  this  very  land  in  corn,  and  that 
so  far  from  being  an  irreparable  injury  to  plow  the  land,  that  it  was  very 
easily  reset  in  grass,  as  past  experiments "\^ith  it  showed,  and  that  there  was 
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still  a  very  large  per  centum  of  the  arable  land  besides  this  in  unbroken  sod. 
And  when  this  evidence  is  considered,  together  with  the  contract  which  rents 
the  farm  without  any  special  restriction  as  to  this  or  any  other  piece  of  land, 
we  cannot  see  any  reason  why  it  would  be  bad  husbandry  to  plow  up  this 
piece  of  ground  because  it  was  sod  land,  any  more  than  any  other  piece  of 
sod  land;  and  as  it  clearly  appears  from  the  evidence  that  it  was  not  only 
the  best  piece  of  corn  land  on  the  place,  but  of  all  the  fields  the  most  easily 
reset  in  gra^^s,  after  tillage,  it  appears  to  be  the  best  husbandry  to  plow  this, 
and  leave  the  sod  on  land  liable  to  wash  when  broken  up,  and  difficult  to  re- 
set, in  sod«  As  the  custom  of  the  country  is  to  plow  up  the  sod  land  alter- 
nately, and  cultivate  in  corn,  and  all  the  grass  fields  on  this  place  had  been 
from  time  to  time  so  used,  it  would  not  be  presumed  that  the  parties  to  this 
contract  intended  to  except  any  one  or  more  of  such  fields  from  their  contract, 
unless  they  so  stated  in  that  instrument.  'VVlien  the  plaintiff  was  about  to 
rent  her  farm  out  to  be  farmed,  if  she  wished  to  exempt  or  reserve  any,  or 
specially  stipulate  any  thing  concerning  this  or  any  other  field,  it  would  have 
been  an  act  of  simple  justice  to  her  lessee  to  have  given  notice  of  this  inten- 
tion, by  inserting  the  same  in  the  lease;  but  instead  of  that,  when  she  was 
stipulating  for  the  price  to  be  paid,  she  declared  that  she  was  renting  all  the 
real  estate  to  be  farmed.  Her  lessee  was  her  nephew,  and  knew  that  there 
was  no  ancient  meadow  on  this  farm  which  had  never  been  plowed,  and  on 
the  contrary  knew  that  all  the  fields  bad  been  plowed  in  rotation,  according 
to  circumstances  and  the  judgment  of  the  farmer.  It  is  therefore  more  fan- 
ciful than  just  to  say  that  although  the  farm  was  rented  without  restriction 
upon  one  field  more  than  another,  that  nevertheless  this  field  is  too  good  to  be 
plowed  up,— too  good  in  the  estimation  of  witnesses.  But  to  whose  judg- 
ment was  this  question  alone  referable  under  an  unrestricted  lease?  To  that 
of  the  lessee.  It  is  unreasonable  to  rent  him  the  property  for  a  valuable  con- 
sideration,  and  yet  subject  him  to  pupilage  as  to  what  fields  he  should  plow 
and  what  he  should  sow.  There  was  a  time  when  all  this  might  have  been 
done  if  he  so  agreed,  and  that  was  when  the  contract  was  entered  into,  and 
before  any  rights  had  been  acquired  under  it.  We  think  the  circuit  court  erred 
in  perpetuating  the  injunction  as  to  this  land,  and  for  that  cause  the  same 
will  be  revers^. 

The  order  dissolving  the  injunction  as  to  the  erection  of  the  stable  is  not 
erroneous;  the  said  order  having  provided  that  the  stable  erected  by  the 
tenant  should  be  removed  by  him  at  the  expiration  of  his  lease,  the  plaintiff 
so  insisting,  and  it  having  been  erected  without  her  consent.  There  is  no 
waste  committed  if  the  same  is  removed  at  the  expiration  of  the  lease.  To 
this  part  of  the  decree  the  appellant  does  not  except,  and  the  error  assigned 
by  the  appellee  on  this  ground  is  overruled  for  the  reason  stated. 

We  are  of  opinion  to  reverse  the  circuit  court  of  Smyth  county,  and  dissolve 
the  injunction,  and  dismiss  the  bill  of  the  plaintiff,  with  coats,  to  which  end 
a  decree  will  be  rendered  here. 

HiNTON,  J.,  dissents.    Fauntleroy,  J.,  absent. 


Trustees  Fbankijm  St.  M.  E.  Chubch  o.  Davis. 
(Supreme  Ccfwrt  of  Avv^aU  of  FinorCnio.    August  9, 1888.) 
MscKunos*  LnNS— Pbooxbdimos  to  Fbrvbot—Filino  Claim. 

Where  the  parties  to  a  contract  for  the  erection  of  a  huilding  agree  that  it  shall 
be  considered  as  completed  before  the  flnishinff  touches  are  actually  put  upon  it, 
the  90  days  within  which  Acts  Va.  188S-84,  p.  ^,  allows  a  mechanic's  lien  to  be 
filed,  oommenoes  to  run  from  that  time,  and  not  from  the  time  of  the  actual  oomple* 
tion  of  tlw  baildiii«r. 

Appeal  from  circuit  court,  Wjthe  countj. 
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Suit  by  Davis  against  the  trustees  of  the  Franklin  Street  M.  E.  Church  to 
enforce  a  mechanic's  lien.    Judgment  for  plaintiff,  and  defendants  appeal. 
Mt^  Walker y  for  appellants.    Mr,  Pierce,  for  appellee. 

Lewis,  P.  This  was  a  suit  to  enforce  a  mechanic's  lien  on  a  certain  clmrch 
building,  and  the  lot  of  land  upon  which  it  stands,  in  the  town  of  Wytheville. 
The  bill  alleges  that  the  complainant  is  by  trade  a  contractor  and  brick-mason» 
and  that  in  July,  1884,  he  entered  into  a  written  contract  with  the  defendants 
to  furnish  material  and  to  build  the  church,  (that  is,  to  do  the  necessary  brick- 
work,) upon  certain  specified  terms.  It  also  alleges  that  the  work  was  com- 
pleted on  the  20th  of  August,  1885,  and  that  within  90  days  thereafter  the 
complainant  filed  his  mechanic's  lien  in  the  clerk's  office  of  the  county  court 
of  Wythe  county,  in  conformity  with  the  provisions  of  the  statute.  The  bal- 
ance claimed  to  be  due  in  the  bill  is  $634.24,  for  the  satisfaction  of  which  a 
sale  of  the  property  is  prayed  for.  The  defendants,  the  trustees  of  the  church, 
demurred  to  the  bill,  and  also  answered,  and  the  cause  was  referred  to  a  mas- 
ter commissioner  for  inquiry  and  report  as  to  the  matters  in  controversy. 
Upon  the  coming  in  of  the  report,  to  which  there  was  no  exception,  the  cir- 
cuit court  decre^  in  favor  of  the  complainant  for  $550,  and  directed  a  sale  of 
the  church  and  lot,  unless  payment  of  the  sum  decreed  should  be  made  within 
60  days  from  the  date  of  ihe  decree.  From  this  decree  the  defendants  have 
appealed. 

We  are  of  opinion  that  the  decree  is  erroneous.  The  statute  applicable  to 
the  case  provides  that  a  general  contractor »  wishing  to  avail  himself  of  the 
lien  given  him  by  the  statute,  must  take  the  steps  requisite  for  that  purpose 
within  90  days  after  the  work  is  completed:  that  is  to  say,  he  must  file  in  the 
proper  clerk^s  office,  within  that  time,  a  true  account  of  the  work  done  or  ma- 
terials furnished,  verified  by  oath,  with  a  statement  of  facts  signifying  his 
intention  to  claim  the  benefit  of  the  lien,  and  shall  also  give  notice  thereof  in 
writing  to  the  owner  of  the  property  upon  which  the  lien  is  claimed,  or  other 
persons  contracting  with  the  general  contractor.  Acts  1883-84,  p.  t>36. 
These  provisions  of  the  statute  are  matters  of  substantial  requirement,  and 
must  be  strictly  complied  with  on  the  part  of  the  contractor,  to  entitle  him  to 
the  benefit  of  the  lien  which  is  given  by  the  statute.  They  are,  each  and  all, 
indispensable  to  the  creation  of  the  lien,  and  hence,  if  any  one  of  them  be  not 
complied  with,  no  lien  is  acquired.  It  is  therefore  incumbent  upon  the  party 
asserting  a  lien  under  the  statute  to  show  that  he  has  complied  with  every  es- 
sential requirement  of  the  statute;  and,  unless  such  compliance  is  shown,  his 
claim  must  be  rejected.  Shackleford  v.  Beck,  80  Va.  573;  DavU  v.  Alvord, 
94  U.  S.  545;  Railroad  Oo,  v.  Miller,  80  Va.  821.  This  the  complainant  in 
the  present  case  has  not  only  failed  to  show,  but  his  own  deposition,  which 
was  taken  in  the  cause,  conclusively  shows  the  contrary.  It  shows  that,  for 
the  purposes  of  this  case,  the  work  was  completed,  not  on  the  20th  of  August, 
1885,  as  alleged  in  the  bill,  but  about  the  1st  of  November,  1884,  or  more  than 
90  days  before  the  claim  to  a  lien  was  filed  in  the  clerk^s  office.  The  requisite 
steps  to  entitle  him  to  a  lien  were  therefore  not  taken  within  the  time  pre- 
scribed by  the  statute,  and  hence  no  lien  was  acquired;  no  account  of  the  ma- 
terials furnished  and  the  work  done  by  the  complainant  having  been  filed  until 
the  5tb  of  November,  1885,  about  one  year  after  the  work  was  completed. 
In  his  deposition  be  testifies  that  the  walls  wero  up  and  ready  for  the  roof 
about  the  Ist  of  November,  1884,  but  that  the  chimneys  were  not  topped  ofF» 
and  the  penciling  done,  until  some  time  in  August,  1885.  He  substantially 
admits,  however,  that  the  parties  agreed  to  consider  the  work  as  completed  on 
the  1st  of  November,  1884,  and  from  that  date  he  charged  and  received  inter- 
est on  the  first  deferred  payment  for  the  work,  which,  by  the  terms  of  the  con- 
tract between  the  parties,  was  due  and  payable  upon  the  completk>a  of  the 
work,  and  not  before.    He  says:  '^As  the  walls  were  ready  for  the  roof  about 
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the  1st  of  November,  1884, 1  thought  that  by  the  contract  I  was  then  entitled 
to  the  second  {i.  e.,  the  first  deferred)  payment.  Some  member  of  the  com- 
mittee remarked  that  the  work  was  not  yet  completed;  that  the  penciling  was 
not  done,  nor  the  chimney  tops  finished  ofiP.  I  asked  them  if  they  intended  to 
bring  that  up  as  a  plea  when  the  last  payment  became  due,  and  said,  if  they 
did,  I  would  go  on  and  pencil  the  building  and  top  the  chimneys  at  once.  I 
also  told  them  that^it  was  not  customary  to  do  that  part  of  the  work  until 
after  the  roof  was  put  on,  as  the  penciling  would  be  damaged  by  the  rains 
running  down  the  walls.  They  said  they  did  not  intend  to  bring  that  up  to 
keep  from  paying  the  next  payment  when  it  was  due;  and,  to  compromise  the 
matter,  I  agreed  to  give  them  $10,  and  they  paid  me  the  balance."  And  in 
answer  to  a  question,  on  his  cross-examination,  as  to  when  the  work  was 
completed,  he  said :  *'I  cannot  give  the  exact  date,  but  it  was  in  the  first  days 
of  November."  The  contention  in  the  argument  that  the  work  was  com- 
pleted, so  far  as  to  give  the  complainant  the  right  to  demand  the  first  deferred 
payment  on  the  1st  of  November,  1884,  and  that  it  was  not  completed  so  as  to 
give  him  the  right  to  file  a  mechanic's  lien  until  the  20th  of  August  follow! ng« 
is  not  supported  by  the  record.  The  written  contract  is  express  and  unequivo- 
cal that  $500  in  the  bonds  of  the  town  of  Wytheville  should  be  paid  upon  the 
signing  of  the  contract,  and  tlie  balance  as  follows:  "One-half  when  the 
brick  work  is  completed,  and  the  residue  in  six  months  after  the  completion 
of  the  work."  This  shows  that  until  the  work  was  completed  tlie  first  de- 
ferred payment  was  not  due,  and  the  evidence  shows  that  interest  on  the  sum 
due  upon  the  completion  of  the  work  was  charged  and  received  by  the  com- 
plainant in  his  settlement  with  the  defendants  in  February,  1885,  which 
amounted  to  $83.24;  thus  showing  that  the  parties  agreed  to  consider  the 
work  as  completed  on  the  1st  of  November,  1884,  and  consequently  from  that 
date  the  time  mtist  be  computed  within  which  it  was  incumbent  upon  the 
complainant  to  take  the  necessary  steps,  under  the  statute,  to  perfect  his  lien. 
If  the  work  was  completed  for  one  purpose  on  that  day,  it  was  completed  for 
all.  At  all  events,  if  the  second  payment  was  then  due,  and  interest  thereon 
was  properly  charged  against  the  defendants  from  that  day,  they  are  as  cle^irly 
entitled  to  the  benefit  of  the  defense  founded  upon  the  failure  of  the  complain- 
ant to  perfect  his  lien  within  90  days  from  that  time.  It  was  competent  for 
the  parties  to  agi-ee  that  the  work  should  be  considered  as  completed  before 
what  may  be  called  the  "finishing  touches*'  were  actually  put  upon  it;  and  in 
view  of  the  agreement  between  them,  of  which  the  collection  of  the  second 
payment  and  the  charge  and  receipt  of  interest  Just  mentioned  is  evidence, 
the  complainant  was  undoubtedly  entitled  to  file  his  mechanic's  lien  in  the 
office  on  the  said  Ist  day  of  November,  or  at  any  time  within  90  days  there- 
after, although  the  lien,  if  it  had  been  then  peifected,  would  have  been  sub- 
ject to  any  proper  deduction  on  account  of  the  penciling,  etc.,  which  was  not 
done  until  in  August,  1885.  The  result  is  that  the  complainant,  by  unduly 
delaying  to  perfect  his  lien,  has  lost  it;  and  for  this  result  there  is  no  one  but 
himself  to  blame.  As  this  view  of  the  subject  is  decisive  of  the  case,  no  other 
question  need  be  considered.  It  may  be  remarked,  however,  that  if  the  work 
ift'aa  not  completed  until  the  20th  of  August,  1885,  as  alleged  in  the  bill,  then 
the  suit  was  prematurely  brought.  The  last  payment,  which  is  sought  to  be 
collected  in  this  suit,  was  not  due,  as  we  have  seen,  until  six  months  after  the 
completion  of  the  work,  and  the  suit  was  commenced  on  the  26th  of  January, 
1886,  or  within  less  than  six  months  from  the  20th  of  August,  1885.  Tbe 
case,  therefore,  differs  from  the  case  of  laege  v.  Bossieux,  15  Grat.  83.  There 
the  lien  sought  to  be  enforced  was  payable  in  installments,  and,  the  suit  hav- 
ing been  brought  after  the  first  installment  became  due,  it  was  held  that  a  de- 
cree for  the  subsequent  installments,  as  they  respectively  fell  due,  might  be 
rendered  in  the  same  suit.  But  such  is  not  this  case.  If  the  allegations  of 
the  bill  be  true,  no  portion  of  the  money  sought  to  be  collected  was  due  when 

Digitized  by  VjOOQIC 


248  SOUTHEASTERN  REPORTER.  [Va. 

the  suit  was  commenced,  and  hence  the  suit  was  prematurely  brought.  This 
defense  was  set  up  in  the  answer,  and  there  Is  no  doubt  that  such  an  objec- 
tion may  be  taken  by  answer  as  well  as  by  plea.  Story,  Eq.  PI.  §  t>47.  The 
decree  must,  therefore,  be  reversed,  and  the  bill  dismissed.  The  decree  to  be 
entered  here,  however,  will  he  without  prejudice  to  the  right  of  the  complain- 
ant to  institute  any  action  at  law  that  he  may  be  advised  to  bring  for  the  re- 
covery of  any  balance  that  may  be  due  him  on  accountT  of  the  transactions 
mentioned  in  the  bill. 


Alexander  v.  Howe  et  aL 

(Supreme  Court  of  Appeals  of  Vlrfftnia.    August  9, 1888.) 

KoMTGAOES— TsnsT  Desds— Salb  undbe  Poweb— Judicial  SAiiB~SAX«B  without  As- 

CEKTAINM^T  OF  LiBNS. 

A  preliminary  injunction  restraininff  a  trustee  from  selling  land  under  the  trust 
deed  was  dissolved  at  the  hearing,  and  the  trustee  ordered  to  proceed  to  seU  and 
make  report  to  the  court.  Held,  that  the  sale  was  a  judicial  one,  and  that  it  was 
error  to  order  it  without  an  aocount  of  liens  on  the  land  being  flrst  taken,  it  appear- 
ing that  such  liens  existed. 

Appeal  from  circuit  court,  Pulaski  county. 

I,  H.  Larewt  for  appellant.    •/.  C  Wynor,  for  appellee. 

Lact,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Pulaski 
county,  rendered  at  the  October  term  thereof,  1887.  The  case,  briefly  stated, 
is  as  follows:  On  the  3d  day  of  December,  1883,  the  appellant  executed  a 
deed  to  the  appellee  Wysor,  conveying  in  trust  "his  entire  interest  in  all  the 
lands  and  real  estate,  situate  in  Pulaski  county,  in  the  state  of  Virginia,  of 
which  his  mother,  the  late  Mrs.  Virginia  Alexander,  died  seized,  his  interest 
in  said  lands  and  real  estate,  being  on&-eighth  part  thereof,  subject  to  the  life- 
estate  of  his  father,  J.  13.  Alexander,"  to  secure  to  the  appellee  Howe  the  sum 
of  one  thousand  dollars,  evidenced  by  his  bond  of  said  date,  and  payable  two 
years  after  date."  It  was  stipulated  in  the  deed  that  if  default  should  be  made 
in  the  payment  of  the  said  bond,  when  it  became  due,  that  the  trustee  should 
sell  the  property  conveyed  in  the  deed,  conforming  his  actions  to  the  provis- 
ions of  section  6,  c.  113,  Code  1873.  At  the  maturity  of  the  debt,  the  trustee, 
being  so  requested  by  the  beneflclary  therein,  proceeded,  as  provided  in  the 
deed,  to  sell  the  property  therein  conveyed,  when  the  debtor,  the  said  ap- 
pellant, Alexander,  applied  for  and  obtained  an  injunction  from  the  judge  of 
the  circuit  court  of  Pulaski,  restraining  the  said  trusteefrom  selling  the  prop- 
erty conveyed  in  the  said  deed,  (1)  upon  the  ground  that  the  debt  was  tainted 
with  usury  as  to  $80  of  the  said  ;$1,000  loaned;  (2)  that  a  suit  was  depending 
between  the  heirs  at  law  of  the  said  Virginia  Alexander  for  partition  of  the 
said  land,  and  that  a  sale  of  the  undivided  interest  of  the  said  appellant  would 
necessarily  result  in  great  sacrifice  to  him  and  his  other  creditors.  The  ap- 
pellee demurred  and  answered  that  he  had  lent  the  money  in  question  to  pre- 
vent the  sale  of  the  land  by  another  creditor;  admitted  the  usury  as  to  ^80, 
and  that  the  partition  suit  had  been  instituted  since  his  deed  was  executed; 
that  the  debt  was  overdue  more  than  a  year;  and  tliat  the  injunction  should 
be  dissolved  and  the  bill  dismissed.  At  the  hearing,  the  usury  being  admit- 
ted, the  injunction  was  perpetuated  as  to  the  usurious  exaction,  and  dissolved 
otherwise,  and  gave  costs  against  the  defendant  Howe;  and  it  was  decreed 
that  the  trustee  should  proceed  to  sell  and  make  report  to  court.  This  decree 
was  rendered,  as  stated,  at  the  October  term,  1887.  No  party  to  the  suit  ap- 
peared to  have  asked  for  an  account  of  liens,  and  up  to  this  point  it  did  not 
appear  in  the  record  that  there  were  any  judgments  or  other  liens  binding  the 
land,  except  the  general  reference  to  other  creditors  contained  in  the  bill. 
But  on  the  28th  of  December  following,  the  trustee,  Wysor,  made  a  report  in 
the  cause,  in  which  he  reported  that,  before  proceeding  to  sell  the  land  in 


Digitized  by  VjOOQIC 


Va.]  ALEX ANPBB   V.  HOWE.  249 

quo8tlon»  he  had  "ascertained  there  were  quite  a  number  of  liens  on  the  said 
interest,  some  of  which  were  prior  in  date  to  the 'deed  of  trust  under  which 
he  was  selling,  and  that  he  did  not  deem  it  proper,  in  making  the  sale,  to  pay 
over  anj  of  the  purchase  money  to  the  cestui  que  trust  under  the  deed  under 
which  he  was  seiiing  as  trustee,  but  that  he  concluded  to  sell  said  interest  free 
from  all  incumbrances,  except  the  life-estate  of  J.  B.  Alexander,  the  father, 
and  report  the  purchase  money  to  court."  And  this  he  did  announoe  at  the 
aule,  and  brought  the  money  into  court,  and  the  court,  by  decree,  in  the  cause 
in  vacation,  upon  motion  of  the  defendant,  referred  it  to  one  of  the  commis- 
sioners of  the  court  to  take  an  account  of  liens.  The  report  is  not  expressly 
<;onfirmed  by  the  court.  The  cause  being  brought  on  to  be  heard  on  the  report 
of  J.  C.  Wysor,  trustee,  allowing  a  sale  of  the  real  estate  in  the  bill  and  pro- 
ceedings mentioned,  and  upon  the  motion  of  the  defendant,  an  account  of 
liens  is  ordered,  the  report  of  the  trustee  having  set  forth  that  he  had  collected 
all  the  purchase  money  in  cash,  and  held  it  subject  lo  such  inquiry  The 
plaintiff,  who  seems  to  have  regarded  the  decree  of  the  court  as  decisive  of 
the  principles  of  the  cause,  brought  the  case  to  this  court  by  appeal. 

The  first  error  assigned  here  is  that,  thia  sale  being  a  judicial  sale,  it  was 
«rror  to  decree  the  same  without  an  account  of  liens  being  first  taken,  or  un- 
less it  appears  that  the  liens  are  all  set  forth  in  the  pleading  or  the  evidence. 
Says  Mr.  Barton,  (Cb.  Pr.  1062:)  **It  has  been  settled  by  repeated  decisions 
that  it  is  en'or  to  decree  a  sale  of  land  before  taking  an  account  of  liens  thereon, 
/citing  Lipscombe  y^  Rogers,  20  Grat.  658,  and  Draper  v.  Davis,  104  U  S. 
^47,)  and  their  respective  priorities,  (citing  Kendrick  v.  Whitney,  28  Grat. 
646,  and  Horton  v.  Band,  Id.  815,  and  other  cases,)  unless  it  appears  by  the 
pleadings  or  evidence  that  all  the  liens  are  set  forth  in  the  bill  and  proceed- 
ings, and  may  be  ascertained  and  determined  by  decree  without  an  order  of 
reference,  (citing  Anderson  v.  Nagle,  12  W.  Va,  113.)"  He  says  further; 
"The  same  rule  applies  to  cases  where  there  is  a  cloud  upon  the  title,  and  this 
whether  the  proceeding  ib  to  enforce  a  judgment  or  to  sell  under  a  deed  in 
trust."  Citing  Shultz  v.  Hanshrough,  83  Grat.  576,  and  other  cases.  That 
tlie  sale  in  this  case  was  a  judicial  sale  cannot  be  denied.  The  aid  of  theoourt 
was  not  only  invoked,  but  the  amount  of  the  debt  was  determined,  a  part 
being  rejected,  and  the  sale  ordered  by  the  court,  and  the  trustee  ordered  to 
xeport  to  the  court,  and  it  was  made  in  a  pending  suit.  As  was  said  by  this 
court  in  Terry  v.  Coles,  80  Va.  701,  Mr.  Barton  defines  a  judicial  sale  to  be 
one  which  is  made  by  a  court  of  competent  jurisdiction  in  a  pending  suit, 
through  its  authorized  agent,  and  this  definition  seems  complete.  It  must  be 
made  in  a  pending  suit.  Says  Mr.  Borer,  "a  judicial  sale  is  made  pendente 
ate;  whereas,  an  execution  sale  is  made  after  litigation  in  the  case  is  ended, 
for,  as  we  have  before  seen,  a  judicial  act  is  something  done  during  the  pend- 
<ency  of  a  suit.  The  suit  does  not  end  with  a  decree  of  sale;  the  proceeding 
still  continues  until  final  confirmation."  Bor.  Jud.  Sales,  §§  1, 18;  William- 
son V.  Berry,  8  How.  495.  And  we  may  observe,  in  this  case,  as  in  that, 
that  in  the  light  of  all  the  authorities  the  sale  in  this  case  is  what  is  called  a 
*' judicial  sale."  It  was  made  by  the  court  through  its  agent  or  officer,  in  a 
pending  suit;  and  the  sale  was,  by  the  decree  ordering  the  sale,  expressly 
made  to  depend  upon  approval  or  confirmation  by  the  court;  and  to  that  end 
it  was  ordered  to  ba  reported  to  the  court,  and  the  court  is  the  vendor.  It  will 
be  observed  that  the  court  below  has  not  confirmed  the  sale  in  this  case.  Con- 
sequently that  question  is  in  fieri,  and  there  has  as  yet  been  no  sale,  as  the 
sale  is  subject  |o  confirmation  by  the  court;  and  until  that  is  done,  the  whole 
matter  is  under  the  control  of  the  court,  and  there  has  been  no  actual  sale. 
But  the  circuit  court  has  decreed  a  sale  without  first  ascertaining  the  liens 
in  any  way,  either  by  an  account,  or  by  stating  them  in  the  decree  from  the 
pleadings  or  the  evidence.  Can  this  be  done?  This  court  said,  in  the  case 
of  Horton  v.  Bond,  supra:   *'The  court  is  further  of  opinion  that  if  4t  bad 
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been  ascertained  that  a  sale  was  necessaiy,  the  said  decree  of  the  county  court 
was  still  premature  and  erroneous  in  ordering  said  sale  before  ascertaining, 
settling,  and  determining  what  debts  were  chargeable  on  the  lands,  the 
amounts  thereof,  to  whom  payable,  and  the  order  in  which  they  are  so  pay- 
able.*' ''This  principle,"  says  the  court  in  that  case,  '*  was  established  at  an 
early  day  in  the  leading  case  of  Cole's  Adrn'r  y.  McRae,  6  Hand.  (Va.)  644» 
where  it  was  held  that  such  a  decree  as  that  rendered  by  the  said  county  court 
"  was  premature  and  erroneous,  because  a  sale,  without  previously  ascer&ining 
and  determining  the  liens  and  incumbrances,  and  the  order  in  which  they  are 
chargeable,  has  a  tendency  to  sacrifice  the  property  sold,  by  discouraging  the 
creditors  from  bidding,  as  they  probably  would,  if  their  debts,  etc.,  had  been 
previously  ascertained.  This  case  has  been  followed  by  numerous  decisions 
of  this  court  to  the  same  effect."  Citing  Moran  v.  Brent,  25  Grat  104.  "It 
would  be  improper  and  illegal  for  a  trustee  in  pais  to  make  sale  of  lands  with 
clouds  resting  on  the  title,  and,  if  he  attempted  it,  a  court  of  equity,  on  a  bill 
filed  by  the  debtor  or  any  other  party  having  an  interest,  would  restrain 
him.  A  fortuyrij  a  court,  having  full  possession  of  the  subject  in  a  pend- 
ing suit,  should  not  decree  sale  until  every  impediment  to  a  fair  sale  is  by 
its  aid  removed  as  far  as  practicable."  Id.  824;  Hosaett  v.  Fisher,  11  Grat. 
492,  499;  Lane  v.  Tidball,  Gilmer,  130.  See  the  opinion  of  Bichardson,  J.» 
in  Hoge  v.  Junkin,  79  Va.  230,  231.  The  late  case  in  this  court  of  MuUer's 
AdrrCr  v.  Bione,  6  S.  E.  Kep.  223;  is  cited  in  the  argument  as  a  case  to  the 
contrary;  but  an  inspection  of  that  case  will  show  that  the  foregoing  author- 
ities, or  most  of  them,  are  cited  and  approved,  and  the  case  is  distinguished; 
the  court  saying:  "But  it  is  not  the  duty  of  a  trustee,  in  every  case,  to  in- 
voke the  aid  of  a  court  of  equity  before  making  a  sale  of  the  trust  subject, 
when  there  are  liens  thereon."  **It  is  only  when  the  aid  of  a  court  of  equity 
is  necessary  that  it  ought  to  be  applied  for,  and  it  is  only  in  such  a  case  tliat 
its  aid  will  be  extended.  If  there  are  no  real  impediments  in  the  way  of 
a  fair  execution  of  the  trust,  then  its  aid  is  not  necessary,  and  the  costs  of 
a  lawsuit  ought  not  to  be  added  to  the  ordinary  costs  of  executing  the  trust. 
According  to  these  principles,  there  was  no  necessity  for  the  trustee  in  the 
present  case  to  resort  to  a  court  of  equity,  and  consequently  there  was  no 
error  in  denying  the  prayer  of  the  appellant  for  an  account  to  be  taken. 
Such  an  account  was  not  necessary.  The  record  shows  that  there  was  no 
cloud  resting  on  the  title,  or  doubt  or  uncertainty  as  to  the  debts  binding  the 
trust-estate,  or  conflict  among  the  creditors,  or  any  other  impediment  what- 
ever to  the  execution  of  the  trust  in  pais.  On  the  contrary,  it  shows  that 
the  exact  amount  of  all  the  debts,  and  their  respective  priorities,  were  fully 
known,  and  that  there  was  no  dispute  on  any  of  these  points."  See  the  opin- 
ion of  Lewis,  P.,  pp.  225,  226.  In  tliis  case  it  is  a  concession  that  all  tliese 
difficulties  and  impediments  do  exist,  and  the  ca.se  comes  within  the  rule  of 
the  cases  first  cited.  The  trustee,  finding  his  pathway  obstructed  at  the 
moment  of  the  sale,  endeavored  to  remove  tlie  obstructions,  and  declared  that 
he  would  sell  free  of  liens.  This  he  had  no  power  to  do.  The  decree  under 
which  he  ^ted  restricted  his  powers,  and  at  the  same  time  defined  and  lim- 
ited them.  Nothing  that  he  could  do  could  affect  the  righta  of  creditors 
not  before  the  court  and  parties  to  the  cause  in  any  sense.  It  may  be,  and 
is,  argued  that  no  harm  was  done,  as  the  purchase  money,  $2,000,  was  paid 
in  cash,  and  is  held  to  await  the  account  of  liens;  but  the  debtor  excepts 
to  this  mode  of  proceeding,  as  tending  to  sacrifice  his  land;  and  according  to 
a  long  line  of  decisions,  not  now  to  be  disturbed,  and  sound«  upon  principle 
and  reason,  it  is  settled  that  the  liens  should  first  be  ascertained,  their  prior- 
ities Axed  and  determined,  in  order  to  prevent  a  sacrifice  df  the  property.  It 
was  proper  to  settle  all  this  before  decree  was  rendered  for  the  sale,  and  it  was 
error  in  the  circuit  court  to  decree  the  sale  beforehand,  bring  the  money  into 
court,  and  settle  the  priorities  of  the  liens  afterwards.    The  record  shows 
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that  this  was  a  case  where  there  were  prior  liens  to  the  incambrance  of  the 
trust  deed,  and  others  of  inferior  dignity.  Upon  all  the  principles  on  this 
subject,  stated  above,  so  long  and  so  distinctly  settled,  the  said  decree  is  er- 
nmeoos,  and  must  be  reversed  and  annulled. 


NoRroLK  &  W.  R.  Oo.  t>.  Stephens  et  al. 

(Supreme  Court  of  Appeals  of  Virginia,    August  16, 1888.) 

Emikent  Domain— Assbssmekt  ov  Pamagss— Railroad  Companibs— Allowancb  fob 

FE^'CE8. 

Acts  Va.  1888-84,  c.  534,  f  6,  provides  that  where  railroads  run  through  inclosed 
farms,  and  the  oompanj  has  paid  to  the  owner  of  the  land  damages  for  making 
fences  on  each  side,  and  for  keeping  them  in  repair,  the  provisions  of  the  act  im- 
posing a  penalty  on  the  company  for  failure  to  build  and  keep  such  fences  in  repair 
shall  not  apply.  It  also  provides  that  no  report  of  commissioners  appointed  to  as- 
sess damages  shall  be  taken  as  proof  of  such  payment  unless  it  appear  from  the 
face  of  the  report,  or  other  sufficient  evidence,  that  an  estimate  was  made  for  the 
fencing,  and  that  the  cost  of  the  same  constituted  a  part  of  the  sum  reported  and 
paid.  Held,  that  the  company  have  not  the  option  of  fencing  the  road-oed  or  suf- 
fering the  penalty,  but  that  an  assessment  of  damages,  in  the  report  of  commission- 
ers, allowing  for  tae  cost  of  fencing,  is  proper  and  binding. 

Error  to  circuit  court,  Wythe  county. 

Proceedings  by  the  Norfolk  &  Western  Railroad  Company  against  Stepliens 
and  others  to  condemn  land  of  defendants*  for  right  of  way  for  plaintiff's- 
railroad.    Report  of  commissioners  sustained,  and  plaintiff  brings  error. 

W  H,  Boiling^  for  plaintiff  in  error.    D.  -»  Peirce,  for  defendant  in  error^ 

FAin^TLEROT,  J.  This  is  a  writ  of  error  to  the  judgment  of  the  circuit 
court  of  Wythe  county,  pronounced  on  the  lOtb  day  of  March,  1888,  affirming 
in  part  and  reversing  in  part  a  judgment  and  order  of  the  county  court  of  the 
said  county  of  Wythe,  entered  on  the  17th  day  of  November,  1887,  in  a  pro- 
ceeding instituted  and  prosecuted  in  the  said  county  court,  by  the  Norfolk  and 
Western  Railroad  Company,  under  the  statute,  to  condemn^so  much  of  tiie 
land  of  defendant's  in  error  as  was  necessary  for  a  right  of  way  through  the 
said  land,  and  to  assess  the  damages  therefor  of  the  said  Norfolk  &  Western 
Railroad  Company.  Commissioners  were  duly  appointed  and  qualified,  ac* 
cording  to  law,  who  went  upon  the  land,  and,  in  view  of  the  land  and  such 
evidence  as  was  before  them,  they  made  their  report,  ascertaining  and  defin* 
ing  the  quantity  and  limits  of  the  land  condemned,  and  assessing  the  dam- 
ages to  be  paid  therefor  by  the  Norfolk  &  Western  Railroad  Company  for  the 
extension  and  purposes  of  its  road;  wiiich  said  report  came  up  before  the 
county  court,  for  its  action,  at  the  November  term,  1887.  This  report  al* 
lowed  the  defendant  land-owners  Sli  750  damages,  designating  in  the  report 
that  $400  of  that  aggregate  was  allowed  for  the  value  of  the  land  condemned 
and  actually  taken;  and  $1,350,  the  residue  of  the  said  aggregate,  was  esti- 
mated and  allowed  for  the  damage  to  the  residue  of  the  track,  beyond  the  pe- 
culiar benefits  to  be  derived  in  respect  to  such  residue  from  the  work  to  b& 
constructed,  adding  that  "five  hundred  and  fifty  dollars  of  winch  we  allow 
for  fencing  on  either  side  of  the  road.'*  When  this  report  came  up,  the  plain* 
tiff  excepted  to  it  because  of  the  item  of  $550  allowed  for  fencing,  and  the 
county  court  sustained  the  said  exception,  and  gave  judgment  for  the  balance, 
$1,200,  whereupon  the  defendants  applied  for  and  obtained  their  appeal  to 
the  circuit  court  of  Wythe  county.  The  circuit  court  reversed  the  judgment 
of  the  county  court  so  far  as  it  disallowed  and  rejected  the  $550  item  for  fenc* 
ing,  and  affirmed  the  report  of  the  commissioners,  and  gave  judgment  for  the 
assessment  of  $1,750,  and  it  is  to  that  judgment  of  the  circuit  court  that  thla 
writ  of  error  is  taken. 

The  proceedings  for  condemnation  were  regularly  taken,  under  the  statutea 
for  that  purpoBOt  and  they  are  not  brought  in  question  or  dispute  by  the  par- 
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ties  plaintiff  and  defendant  in  error.  The  only  question  is  raised  under  the 
statute  of  1883-84,  §  6,  c.  524.  The  plaintiff  in  error  contends  that,  under 
this  act,  a  railroad  company  has  tiie  option  of  fencing  its  road-bed  or  of  suf- 
fering the  penalty  prescribed  in  the  said  act  for  failing  to  do  so,  and  that  the 
commissioners  had  no  right  to  consider  and  embrace  any  account  f6r  fencing 
in  their  report  and  assessment  of  damages,  and  that  it  was  error  in  the  court 
to  allow  it.  The  act  approved  March  18, 1884,  (chapter  524,  Acts  1883-^,) 
by  its  second  section,  makes  it  the  '*duty  of  all  railroad  companies  to  erect,  or 
cause  to  be  erected,  along  the  lines  of  their  respective  roads,  and  on  both  sides 
of  their  road-beds,  through  inclosed  farms  and  lots,  a  good  and  substantial 
lawful  fence,  etc.,  and  to  keep  the  same  in  good  repair;  and  for  their  failure 
80  to  do  they  shall  be  liable  as  hereinafter  set  forth."  The  fifth  section  says: 
''Until  the  said  railroad  companies  shall  liave  built  the  fences,  according  to 
the  requirements  of  this  act,  they  shall  be  liable  and  compelled  to  pay  the  value 
of  all  stock  killed,  and  damages  for  all  stock  injured,  to  the  owners  thereof, 
to  be  recovered  according  to  the  provisions  of  law  now  in  force,  or  which  may 
hereafter  be  passed;  and  in  order  to  such  recovery  it  shall  not  be  necessary 
for  the  claimant  to  prove  negligence  on  the  part  of  the  company  or  its  officers 
and  employes.'*  The  sixth  section  provides  that  "the  provision  of  this  act  in 
relation  to  fences  shall  not  apply"  "where  the  company  has  paid  to  the  owner 
of  the  land  damages  for  making  and  keeping  in  repair  such  fences;*'  "pro- 
vided that  the  burden  of  proving  such  payment  shall  be  upon  the  company, 
and  no  report  of  any  commissioners  appointed  to  assess  damages  shall  be  taken 
and  held  as  proof  thereof  unless  it  shall  plainly  appear  upon  the  face  of  such 
report,  or  from  other  sufficient  evidence,  that  an  estimate  was  made  for  fenc- 
ing, and  that  the  cost  of  the  same  entered  into  and  constituted  a  part  of  the 
sum  reported  and  paid.**  The  report  of  the  commissioners,  expressly  and  in 
terms,  complies  with  the  law,  and  the  order  and  judgment  of  the  circuit  court, 
entered  of  record,  that  the  item  of  fencing  had  been  duly  estimated  and  al- 
lowed for,  and  that  the  cost  of  the  fencing  on  both  sides  of  the  railroad  bed 
had  entered  into  and  constituted  a  part  of  the  aggregate  assessment  reported 
and  allowed  as  damages,  of  which  the  sum  of  $550  was  specially  on  account 
of  the  fencing,  which  would  be  made  a  necessity  to  the  land-owners  by  the 
imposition  and  construction  of  the  railroad  of  the  plaintiff  in  error  upon  their 
lands.  There  is  no  error  in  the  judgment  of  the  circuit  court  complained  of, 
and  it  is  affirmed. 


Jackson  et  al.  v.  Lewis  et  ah 
(Supreme  Cov/rt  of  South  CaroUna,    September  12, 1888.) 

1.  Fraudulent  Coxvbtances — Consideration — Evidence — Declarations. 

In  an  action  to  set  aside  a  conveyance  of  land  by  a  deceased  person  to  her  son,  and 
to  subject  the  property  to  the  payment  of  the  debts  of  the  deceased,  declarations  by 
the  latter  to  the  effect  that  the  property  when  conveyed  to  her  was  intended  for 
her  son,  and  was  in  fact  his,  are  not  competent  to  show  that  the  deed  to  her  son, 
though  voluntary  on  its  face,  was  in  fact  for  a  valuable  consideration,  where  the 
deed  by  which  deceased  held  thepropertv  was  on  record  at  the  time  the  debts  were 
contracted,  and  recited  a  valuable  oonsideration,  and  there  was  evidence  that  the 
debt  was  accepted  on  the  faith  of  such  record.^ 

a.  Same— Evidence— Best  and  Secondabt. 

Testimony  that  certain  amounts  of  money  had  been  paid  to  a  person  at  different 
times,  and  receipts  taken  therefor,  is  Incompetent,  as  secondary  evidence,  no  proof 
having  been  adduced  of  any  search  for  such  receipts.* 

^As  to  how  far  and  what  parol  evidence  is  admissible  to  show  the  true  consideration 
for  a  deed  or  other  con  veyanoe,  different  from  that  recited  therein,  see  Qrlndrod  v.  Wolf 
(Kan.)  16  Fac.  Rep.  601,  and  note;  Looney  v.  Rankin,  (Or.)  Id.  660;  Hodges  v.HoAly, 
(Me.)  14  AU.  Rep.  11 ;  Nazro  v.  Ware,  (Minn.)  38  N.  W.  Rep.  359,  and  note. 

'As  to  what  is  necessary  to  render  admissible  secondary  evidence  of  the  contents  of 
written  instruments,  see  Riordan  v.  Guggerty,  (Iowa J  39  N.  W.  Rep.  107,  and  note; 
Ehodus  V.  Sansom,  (Ter.)  6  S.  W.  Rep.  849,  and  note :  Roll  v.  Rea,  (N.  J.)  18  AtL  Rep. 
fi05,  and  note :  Telegraph  Co.  v.  Way,  (Ala.)  4  South.  Rep.  — ,  and  note. 
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8.   BaIIB— EVIDENCB— SUFPICIBWOT. 

A  deed,  voluntary  on  its  face,  will  not  be  regarded  at  given  for  a  valuable  con- 
sideration,  so  as  to  protect  the  property  conveyed  from  the  grantor's  debts,  where 
the  evidence  adduced  to  establish  such  consideration  consisted  in  testimony  that  a 
laree  part  of  a  legacy  due  the  grantee  was  paid  to  the  grantor,  who  was  the  mother 
of  we  former,  and  in  the  declarations  of  the  grantor  that  when  the  property  was 
originally  conveyed  to  her  it  was  intended  for  ner  son,  and  really  belonged  to  him. 

Appeal  from  common  pleas  circuit  court  of  Richland  county;  J.  J.  Nor- 
ton, Judge. 

Baehman  eft  Youmana  and  John  Bauskeltt  for  appellants.  F.  W,  Mc* 
Master^  for  respondents. 

McIyer,  J.  The  object  of  this  action  was  to  set  aside  an  alleged  voluntary 
deed  from  Emily  Cooper  (formerly  Bateman)  to  Nicholas  Eugene  Lewis,  foi 
a  lot  of  land  on  Washington  street,  in  the  city  of  Columbia,  and  to  subject 
the  same  to  tlie  payment  of  the  debts  of  said  Emily.  It  appears  from  the  tes- 
timony that  the  lot  in  question  originally  belonged  to  one  R.  N.  Lewis,  and 
that  after  his  death,  his  executor,  in  pursuance  of  a  power  conferred  in  his 
will,  on  the  14th  of  April,  1870,  duly  conveyed  said  lot  to  the  defendant  Emily 
Cooper,  by  her  maiden  name  of  Emily  Bateman,  (she  having  subsequently  in* 
termarried  with  the  defendant  Robert  Cooper,)  the  considei-ation  stated  in  the 
deed  as  Imving  been  paid  by  the  said  Emily  to  the  executor  being  the  sum  of 
82,650.  On  the  same  day  the  executor  undertook  to  convey  another  lot  in 
the  city  of  Columbia,  understood  to  be  on  Lincoln  street,  to  the  said  Emily, 
"for  herself*  and  in  trust  for  her  son,  Nicholas  Eugene  Lewis,  during  their 
joint  iives»  and  at  the  death  of  either,  then  to  the  survivor,  absolutely  in  fee- 
simple.''  This  last-mentioned  conveyance  is  recited  as  made  in  pursuance 
of  a  devise  in  the  will  of  R.  N.  Lewis,  whereby  he  gave  ''to  Emily  Bateman, 
colored  person,  and  her  child,  Nicholas  Eugene  Lewis,"  the  said  lut,  '*to  be 
the  joint  and  common  property  of  the  said  Emily  Bateman  and  her  said  child,. 
Nicholas  Eugene  Lewis,  daring  their  joint  lives,  and  at  the  death  of  either, 
to  be  the  property  of  the  survivor  of  them  absolutely ^  in  fee-simple.*'  By  tlie 
third  clause  of  his  will  the  testator  also  gave  "to  the  said  Emily  Bateman  and 
her  child,  Nicholas  Eugene  Lewis,  five  thousand  dollars  in  cash,  to  be  paid  to> 
the  said  Emily  Bateman  by  my  executors,  upon  her  proper  receipt,  without 
any  security  for  the  portion  of  her  said  child,  as  soon  after  my  death  as  prac- 
ticable." Emily  Bateman,  having  contracted  a  debt  to  one  Israel  Smith,  on 
the  18th  of  January,  1873,  executed  her  note  under  seal,  whereby  she  proui* 
ised  to  pay,  five  yejirs  after  that  date,  to  the  order  of  Israel  Smith,  $500,  with 
interest,  payable  annually,  from  the  31st  of  December,  1872.  This  note  hav- 
ing been  duly  transferred  to  the  plaintifb'  testator,  John  Agnew,  he  brought 
suit  on  it  against  the  said  Emily,  who  had  in  the  meantime  intermarried  with 
the  defendant  Robert  Cooper,  and  recovered  judgment  against  her,  which  was 
duly  entered  on  the  5th  of  June,  1878,  and  the  execution  to  enforce  the  same 
has  been  returned  nulla  bona.  On  the  l©th  of  February,  1876,  the  said 
Emily  Cooper,  "for  and  in  consideration  of  the  love  and  affection  1  bear  to- 
wards my  son,  Nicholas  Eugene  Lewis,  and  in  consideration  of  the  sum  of 
ten  dolhirs  to  me  in  hand  paid  by  ttie  said  Nicholas  Eugene  Lewis,"  conveyed 
the  lot  in  controversy  to  the  said  Nicholas  Eugene  Lewis,  reserving  to  htT- 
self,  however,  the  rents  and  profits  of  the  same  "until  the  said  Nicholas  Eu- 
gene Lewis  arrives  at  the  full  age  of  twenty-one  (21)  years,  for  his  mainte- 
nance, education,  and  support."  Emily  Cooper  died  intestate,  in  November^ 
1883,  and  her  son,  Nicholas  Eugene  Lewis,  who  bad  attained  his  majority  in 
May,  1883,  administered  on  her  estate. 

The  testimony  was  all  taken  by  the  master,  and  reported  to  the  court  with- 
out any  findings  of  fact,  and  the  case  was  heard  by  the  circuit  judge  upon  the 
testimony  so  reported.  The  point  of  controversy  "was,  whether  the  deed  from 
Emily  Cooper  to  Nicholas  Eugene  Lewis  for  the  lot  in  question,  thougii  on 
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its  face  appearing  to  be  voluntary,  could  be  shown  by  parol  evidence  to  have 
been  in  fact  based  upon  valuable  consideration,  and  whether  the  evidence  ad- 
,  duced  for  that  purpose  was  sufficient  to  establish  that  fact.  The  circuit  judge 
lield  the  affirmative  of  both  of  these  propositions,  and  therefore  rendered  judg- 
ment dismissing  the  complaint.  From  this  judgment  plaintiffs  appeal,  upon 
the  several  grounds  set  out  in  the  record. 

That  a  deed,  which  on  its  face  appears  to  be  voluntary,  may,  in  a  case  like 
this,  be  shown  by  parol  evidence  to  have  been  in  fact  based  upon  a  valuable 
consideration,  is  we  think,  established  by  'the  authorities  cited  by  the  circuit 
judge,  to  which  may  be  added  the  case  of  Featherstone  v,  Daffiiall,  6  S.  E. 
Kep.  897,  recently  decided  by  this  court.  But  such  parol  evidence  must  be 
•otherwise  competent;  and  the  material  inquiry  in  this  case  is  whether  the 
parol  evidence  relied  upon  to  establish  the  fact  that  the  real  consideration  was 
H  valuable  one  was  otherwise  competent.  Except  the  test i pony  of  Col.  Mo- 
Master,  the  only  evidence  adduced  to  show  the  reiU  consideration  of  the  deed 
was  derived  from  certain  loose  declarations  of  the  grantor  to  the  effect  that 
though  the  lot  mentioned  in  the  deed  was  conveyed  to  her,  absolutely,  yet  it 
was  really  intended  for  the  benefit  of  her  son,  and  that  it  was  in  fact  his;  and 
the  real  question  is  whether  such  declarations  were  competent.  Although 
these  declarations  when  offered  were  in  every  instance  objected  to,  and  the 
exception  duly  noted  and  repoiled  with  the  testimony,  we  do  not  find  that  the 
circuit  judge  made  any  distinct  ruling  as  to  the  competency  of  such  testimony, 
but  as  it  is  manifest  from  the  whole  tenor  of  his  decree  that  he  regarded  the 
testimony  competent,  and  based  his  conclusion  upon  it,  we  must  assume  that 
he  overruled  all  the  exceptions  to  the  testimony,  not  only  as  to  the  declara- 
tions of  Emily  Cooper,  but  as  to  the  testimony  of  Col.  McMaster,  which  was 
likewise  duly  excepted  to,  for  there  was  no  other  testimony  in  the  case  to  sus- 
tain his  conclusion. 

We  will  first  consider  whether  the  declarations  of  Emily  Cooper,  under 
whom  the  respondent  claims,  were  competent  to  show  that  the  deed  to  her 
son,  though  nominally  voluntary,  was  in  fact  based  upon  a  valuable  consid- 
eration. It  will  be  observed  that  at  the  time  the  debt,  which  constitutes  the 
foundation  of  the  plaintiffs'  action,  was  contracted,  Emily  Cooper  was  iu  pos- 
session of  the  lot  in  question  under  an  absolute  conveyance,  wherein  a  val- 
uable consideration  was  stated,  which  conveyance  was  spread  upon  the  rec- 
ords. It  is  but  reasonable  to  suppose  that  she  obtained  credit  upon  the  faith 
of  that  property,  to  which  the  public  had  a  right  to  assume  she  had  an  abso- 
lute title;  and  the  testimony  of  Israel  Smith,  the  assignor  of  the  testator  of 
plaintiffs,  would  seem  to  indicate  that  he  had  extended  credit  to  her  for  this 
same  debt  upon  the  faith  of  that  property,  for  his  application  to  Emily  Cooper 
to  secure  that  debt  by  a  mortgage  of  this  lot  shows  that  he  looked  to  that 
property  as  a  source  from  whence  he  might  expect  to  obtain  payment  of  such 
debt.  This  being  the  case,  it  seems  to  us  that  it  would  open  the  door  to  fraud 
to  allow  her  grantee,  under  a  deed  voluntary  upon  its  face,  and  so  spread 
upon  the  records,  to  withdraw  that  property  from  liability  for  her  debts, 
simply  by  proof  of  her  parol  declarations  that  such  voluntary  deed  was,  in 
fiict,  based  upon  a  valuable  consideration;  and  hence  we  do  not  think  such 
declarations  were  competent  for  that  purpose.  While  it  may  be  trtie  in  a 
case  like  this  that  it  is  permissible  to  show,  by  parol  evidence  otherwise  com- 
petent, that  a  deed  voluntary  upon  its  face,  was,  in  fact,  based  upon  a  valu- 
able consideration,  yet  we  do  not  think  that  this  can  be  shown  merely  by  the 
loose  declarations  of  the  person  under  whom  the  grantee  claims,  for  such  a 
doctrine  would  place  the  claims  of  creditors  entirely  at  the  mercy  of  their 
debtors.  To  sustain  the  conclusion  reached  by  the  circuit  judge,  it  seems  to 
us  that  it  was  necessary  for  the  respondent  to  show — First,  that  his  half  of 
the  legacy  under  the  third  clause  of  the  will  of  Lewis  had  been  paid  to  his 
mother,  whereby  she  became  indebted  to  him  in  that  amount;  seound^  that  in 
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consideration  of  his  releasing  her  from  such  indebtedness  the  deed  in  ques- 
tion was  executed.  We  do  not  think  that  either  of  these  facts  were  shown 
by  any  competent  evidence  so  clearly  and  distinctly  as  to  warrant  a  court  in 
concluding  that  a  deed  upon  its  face  voluntary  was.  in  fact,  based  upon  a 
valuable  consideration.  The  testimony  of  Col.  McMaster  was  relied  upon  to 
show  that  the  whole  amount  of  the  legacy  was  paid  over  to  Emily  Cooper; 
but,  in  addition  to  the  fact  that  it  was  objected  to  as  secondary,  (the  receipts 
being  the  best  evidence.)  it  is  somewhat  indefinite,  and  does  not  show  clearly 
and  distinctly  that  the  whole  amount  of  the  legacy — $5,000 — was  paid  over 
to  Emily  Cooper.  This  witness  said:  "I  paid  Emily  Bateman  a  very  large 
portion  of  this  legacy  of  85.000.  and  took  her  receipts  for  the  same.  At  one 
time  I  took  her  receipt  for  82,650,  and  sundry  other  receipts  for  smaller 
amounts."  Again  he  said:  "I  think  I  paid  Emily  Bateman  about  $4,000  of 
that  legacy."  The  objection  to  this  testimony  should  have  been  sustained, 
inasmuch  as  the  proper  foundation  for  the  introduction  of  the  secondary  evi- 
<lence  was  not  laid.  The  receipts  themselves  were  certainly  the  best  evidence, 
and  would  have  shown  definitely  what  the  parol  evidence  does  not  show — the 
amounts  paid  to  Emily.  These  receipts,  the  witness  said,  had  been  turned 
over  by  him  to  D.  B.  Lewis,  the  executor  of  E.  N.  Lewis,  and  there  is  no  ev- 
idence of  any  search  made  for  them,  either  among  the  papers  of  said  ex- 
ecutor, or  amongst  the  papers  of  Boone,  who  became  the  attorney  of  the  estate 
subsequently.  This  is  sufiicient  to  exclude  so  much  of  Col.  McMaster's  tes- 
timony as  is  material  to  the  inquiry,  without  considering  the  other  ground 
•of  objection — ''because  it  is  a  confidential,  privileged  communication  between 
•client  and  attorney" — ^though  we  may  add  that  we  see  nothing  in  that  objec- 
tion. 

As  to  the  second  point,  it  will  be  observed  that  there  is  a  singular  absence 
of  any  evidence,  even  if  the  declarations  of  Emily  Cooper  could  be  regarded 
as  competent,  that  the  deed  in  question  was  made  in  satisfaction  of  any  in- 
debtedness from  Emily  to  her  son.  On  the  contrary,  her  dechirations  tend 
to  show  that  though  the  deed  was  made  to  her,  absolutely,  yet  it  was  in  fact 
made  to  her  for  her  son ;  and  regarding  the  lot  as  really  liis,  she  made  the 
deed  of  gift  to  him.  This,  so  far  from  proving  the  pcMnt  to  be  established, 
negatives  the  idea  that  the  real  consideration  of  the  deed  was  any  indebted- 
neBB  from  her  to  her  son;  and  certainly  there  is  not  the  slightest  evidence 
tending  to  show  that  when  the  deed  from  Emily  Cooper  to  her  son  was  exe- 
cuted, any  release  of  such  Indebtedness  (if  any  there  was)  was  executed.  On 
the  other  hand,  if  the  declarations  of  Emily  Cooper  be  regarded  as  tending  to 
;8liow  that  the  deed  from  the  executor  of  Lewis  to  her  for  the  Washington 
street  lot,  was  really  for  the  benefit  of  her  son,  though  made  to  her  absolutely, 
it  is  difficult  to  conceive  of  any  reason  why  such  an  intention  was  not  incor- 
porated in  the  deed.  It  was  drawn  by  Col.  McMaster.  who,  no  doubt,  was 
fully  cognizant  of  all  the  circumstances,  and  he  says  nothing  of  the  kind  in 
bis  testimony*  It  is  not  easy  to  believe  that  a  lawyer  of  his  high  character, 
intelligence,  and  long  experience,  would  draw  a  deed  in  terms  so  totally  at 
^variance  with  the  intention  of  the  parties.  It  seems  to  us  that  it  would  be 
very  unsafe  to  allow  a  deed  voluntary  upon  its  face  to  be  converted  into  a 
.deed  based  upon  a  valuable  consideration  by  such  loose  and  indefinite  testi- 
mony as  was  adduced  in  this  case.  The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed,  and  that  the  case  be  remanded  to 
Xhat  court  for  a  new  trial. 

SuiFSOK»  C.  J.»  and  MqGowan,  J.,  concur. 
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State  ex  reh  Zimmerman  v,  Westmoreland. 
{Suvreme  Court  of  South  CaroUncu    December  6, 1887.) 
Injunction— Dissolution— Power  op  Supreme  Court. 

Const  B.  C.  art.  4,  §  4,  granting  to  the  supreme  court  appellate  jurisdiction  only 
in  cases  of  chancery,  and  tlie  right  to  correct  errors  at  law,  also  the  power  to  is- 
sue writs  of  injunction,  eto.f  giyes  to  suoh  court  no  power  to  dissolve  an  injunctioii 
granted  by  the  circuit  court. 

Motion  to  dissolve  preliminary  injunction  issued  in  the  circuit  court. 
/.  H.  Heywardi  for  the  motion. 

Per  Curiam.  This  was  a  motion  in  the  original  jurisdiction  of  the  court 
to  dissolve  a  preliminary  injunction  granted  on  circuit,  an  appeal  having 
been  taken  in  the  same  case,  v  Held,  that  this  court  has  appellate  jurisdiction 
in  cases  of  chancery,  and  has  power  to  correct  errors  at  law.  It  also  has 
original  jurisdiction  in  certain  matters, — to  issue  writs  of  injunction,  quo  war* 
ranto,  habeas  corpus,  and  such  otlier  original  and  remedial  writs  as  may  be 
necessary  to  give  the  court  a  general  supefvisory  control  over  all  other  courts 
in  the  state.  Const,  art.  4,  §  4.  This  motion  cannot  be  entertained  under 
either  of  these  powers.  The  supreme  court  has  power  to  grant  a  writ  of  in- 
junction, but  it  has  no  power  to  dissolve  an  injunction  granted  on  circuit* 
Motion  refused. 


Clat  d.  Tapp  Leather  Co.  et  ah,  (three  cases.) 
{Supreme  Court  of  Georgia.    March  3, 1888.) 

Attachment— Against  Fraudulent  Debtor— Bond. 

An  attachment  against  a  fraudulent  debtor  cannot  issue  under  section  8897  of  the 
Code  until  after  a  bond  has  been  taken  in  pursuance  of  section  8298.  Rogers  v. 
Birdsall  Co.,  72  Oa.  188.  Nor  will  a  mandate  of  the  judge  who  issued  the  attach- 
ment, written  in  the  margin  of  the  same,  declaring  that  the  attachment  is  not  to  be 
levied  until  a  bond  approved  by  the  clerk  has  been  given,  render  the  writ  valid^ 
there  being  no  provision  of  law  for  qualifying  the  attachment  in  that  way* 

(Syllabus  by  the  Co^vrt.) 

Error  from  superior  court,  Sumter  county;  Fort,  Judge. 

E,  A .  Hawkins,  Guerry  &  Son,  B,  P,  Hollis,  E,  Q,  Simmons,  and  B,  F. 
Hinton,  for  plaintiff  in  error.  Jas.  Dodaon  &  Son,  N.  A,  Smith,  and  /.  C. 
Matthews,  for  defendants  in  error. 

Bleckley,  C.  J.  These  three  cases  were  argued  together.  They  each  in- 
volve the  question  whether  the  court  should  have  dismissed  the  levy  upon  mo- 
tion of  the  claimant.  In  No.  7  the  attachment  was  issued  November  12, 1885» 
bond  was  given  and  approved  by  the  clerk,  November  18th;  the  levy  was  made 
on  the  18tb.  The  petition  was  sworn  to  by  the  plaintiff's  attorney;  the  affi- 
davit being  that  the  statements  contained  in  the  petition  are  based  upon  the 
affidavits  by  M.  B.  Council  and  Timberlake,  here  to  the  court  shown,  except 
as  to  the  amount  of  the  debt,  and  that  is  true,  to  the  best  of  deponent's  knowI« 
edge  and  belief.  In  No.  8  the  attachment  was  issued  November  10,  1885; 
bond  was  given  and  approved  by  the  clerk  November  1 1th ;  and  the  attachment 
was  levied  on  the  11th.  The  petition  refers  to  an  affidavit  of  W»  B.  Council 
and  J.  B.  Timberlake,  herewith  submitted.  The  affidavit  of  the  plaintiff's 
attorney  simply  swears  to  the  debt  as  set  forth  in  the  petition,  to  the  best  of 
the  deponent's  knowledge  and  belief;  not  otherwise  verifying  the  petition. 
All  three  of  the  attachments  were  issued  by  the  judge  of  the  superior  court. 
Upon  the  margin  of  No.  7  he  made  this  entry:  "This  attachment  not  to 
be  levied  until  a  bond  approved  by  the  clerk  of  the  superior  court  of  Sumter 
county  is  given."  Upon  the  margin  of  that  issued  in  No.  10  he  made  this 
entry:  "This  attachment  not  to  be  levied  until  good  and  sufficient  bond  Is 
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given,  to  be  approved  by  the  clerk  of  the  Sumter  superior  oourt."  In  each 
of  these  cases,  a  motion  was  made  by  the  claimant  to  dismiss  the  levy,  be- 
cause it  appeared  that  the  attachment  was  issued  before  any  attachment  bond 
liad  been  given  by  the  plaintiffs,  as  required  by  law.  In  two  of  the  cases  the 
motion  embraced  other  grounds,  which  need  not  be  here  specified.  The  court 
refused  to  dismiss  tiie  levies,  and  in  this  we  think  it  erred.  An  attachment 
against  a  fraudulent  debtor  cannot  issue  under  section  8297  of  the  Code  until 
after  a  bond  has  been  taken  in  pursuance  of  section  3298.  Rogers  v.  Birdsall 
Co.^  72  Ga.  133.  We  do  not  think  that  the  marginal  notes  of  the  Judge  on  the 
two  attachments  did  anything  to  save  their  validity,  there  being  no  law  for 
qualifying  attachments  in  that  way.  The  head-note  sets  out  distinctly  what 
we  rule  upon  the  subject.  As  all  the  cases  are  thus  disposed  of,  we  need  make 
no  ruling  touching  the  verification  of  the  petitions  in  the  two  cases  which 
were  not  sworn  to  positively.  Upon  that  subject  we  only  refer  to  Loeb  v. 
Smithy  3  S.  E.  Bep.  458,  and  €Hi2an  v.  Royce,  Id.  753,  (decided  at  March  term, 
1887. )    Judgment  reversed. 

Enneeikq  et  al.  v.  Clay. 
(fifupreme  Court  of  Oeorgicu    March  6, 188S.) 

1.   AlTACHIfENT— AOAINST  FbAUDTTLBMT  DeBTOB— AFFIDAVIT. 

Where  no  regular  order  granting  an  attachment  applied  fornnder  section  8297  ol 
the  Code  appears,  the  affidavit  to  the  petition  as  to  the  ground  of  the  attachment 
must  be  positive.    Brown  v.  Massmany  71  Qa.  869. 
3.  Samb— Ordbb  Granting  Attaghmbnt. 

An  order  signed  by  the  judge,  bearing  equal  date  with  the  attachment,  and  writ- 
ten on  the  margin  of  the  same,  in  these  terms:  ''Upon  the  execution  of  good  and 
BttfELcient  bond  under  the  law  in  attachment  oases,  to  be  approved  by  the  clerk  of 
the  superior  oourt  of  Bumter  county,  the  attachment  is  to  take  effect,  "is  not  a  judg« 
ment  granting  the  attachment,  but  is  simply  a  mandate  suspending  its  operation. 
There  is  no  provision  of  law  for  such  a  mandate. 
a.  Same— Bond. 

It 'appearing  on  the  face  of  the  reoord  that  no  bond  was  given  until  after  the 
judge  issued  the  attachment,  the  attachment  was,  for  that  cause  also,  invalid. 
}2o0er8  v.Birdaall  Co.,  73  Qa.  188.  ^ 

iSyUairua  lyy  the  Court,) 

Error  from  superior  court,  Sumter  county;  Fort,  Judge. 
J.  A.  Aiisley,  for  plaintiffs  in  error.     B.  A.  Hawkins^  Ouerry  A  8<m,  B.  Q, 
Simmons,  B.  P.  Hollis  and  B,  P,  Hinton,  for  defendant  in  error. 

BuKonjCY,  0.  J.  The  petition  for  attachment  was  against  a  fraudulent 
debtor,  under  the  Code,  §  3297.  It  was  verified  by  the  plaintiff's  attorney, 
whose  affidavit  stated  that  "the  facts  contained  in  the  foregoing  petition  are 
true,  so  far  as  they  depend  upon  his  own  information  and  belief,  and  so  far 
as  they  depend  on  the  information  of  otliers,  he  believes  them  to  be  true;  and 
that  this  information  was  derived  from  a  trial  of  said  matter  before  the  judge 
of  the  superior  court  of  said  county;  and  as  to  the  indebtedness  of  Dickson  & 
Vigal  to  the  petitioners,  deponent  believes  them  to  be  true,  to  the  best  of  his 
knowledge  and  belief. 

1.  There  was  no  regular  order  granting  an  attachment;  and,  that  being  so, 
the  affidavit  to  the  petition  as  to  the  gronnd  of  the  attachment  should  have 
been  positive.  Broton  v.  MassmaUt  fl  Ga.  859.  And  see  Loeb  v.  Smith,  8 
S.  £.  Rep.  458;  Gazan  Y.Royce,  3  S.  E.  Hep.  753,  (March  term,  1887.) 

2.  In  the  margin  of  the  attachment  was  a  mandate  of  the  judge,  the  terms 
of  which  are  recited  in  the  second  head-note.  We  cannot  construe  this  into 
a  judgment  granting  the  attachment.  It  was  not  intended  as  such,  but  simply 
as  a  mandate  suspending  the  operation  of  the  writ,  and  there  is  no  law  for 
such  a  mandate.  We  think,  therefore,  that  the  attachment  can  derive  no  aid 
from  this  marginal  entry. 

v.7s.B.nos.7,8 — 17  ^  ^ 
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8.  Moreover,  it  appears  on  the  face  of  the  record  that  no  bond  was  in  fact 
given  until  after  the  judge  issued  the  attachment.  For  this  cause  the  attach- 
ment was  invalid,  as  we  have  just  ruled  in  Clay  v.  Leather  Co.,  ante,  256. 
The  motion  of  the  claimant  to  dismiss  the  levy  was  properly  granted.  Judg- 
ment affirmed. 


Bailey  et  al.  v.  Clay. 
(Supreme  Court  of  C^eorgia,    March  8, 188S.) 

Attachmbnt— Against  Fraubuucnt  Dbbtoh— Bond. 

This  case  is  no  stronger  for  the  attaching  creditors  than  that  of  Ennehlng  y.  Ctay^ 
cmtey  257,  just  decided,  except  that  the  order  of  the  judge  was  in  these  terms :  *^  Upon 
the  execution  of  a  good  and  sufficient  bond  as  in  attachment  cases,  to  he  approved 
by  the  clerk  of  the  superior  court  of  Sumter  countv,  the  attachment  is  to  isisrae  and 
take  effect. "  The  order  being  without  date,  and  being  written  on  the  margin  of 
the  attachment,  the  same  is  a  mere  mandate  of  a  similar  nature  with  that  in  the 
other  case,  and  the  attachment  has  therefore  all  the  infirmities  which  beset  the  writ 
in  that  case. 

(Syllohtw  by  the  Court) 

Error  from  superior  court.  Sumter  county;  Fobt»  Judge. 
/.  A.  Ansley,  for  plaintiffs  in  error.    E.  A.  Hawkina^  Querry  A  iSfon,  P.  B. 
Hollls,  JS.  G.  Simmons,  and  B.  F.  Hinton,  for  defendant  in  error. 

Bleckley,  C  J.  This  case  was  argued  with  that  of  Enneking  v.  CUiy^  ante, 
257,  just  decided,  and  is  ruled  by  it.  The  affidavit  verifying  the  petition  for 
attachment  wiis  made  by  the  plaintiffs*  attorney,  and  slated  that  *'tfae  facts 
contained  in  the  foregoing  petition  are  true  as  far  as  they  depend  on  his  own 
information  and  belief;  and  so  far  aa  his  information  is  derived  from  qi^hers 
he  believes  them  to  be  true,  from  information  derived  on  the  trial  of  said  mat- 
ter; and  that  as  to  the  amount  of  indebtedness  charged  to  be  due  by  Dickson 
&  Vigal  to  the  petitioner,  the  same  is  due,  to  the*best  of  his  knowledge  and 
belief."  The  marginal  order  of  the  judge  was  slightly,  though,  we  think,  not 
sul»stantially,  different  from  that  In  the  other  case.  Its  terms  are  recited  in 
the  head-note.  We  consider  4,hat  this  attachment  has  all  the  infirmities  which 
beset  the  other,  and  that  the  order  dismi^ssing  the  levy  on  the  claimant's  mo- 
tion was  properly  granted.    Judgment  affirmed. 


Smith  v.  Kirkpatbigk. 
iSupreme  Court  of  Georgia.    November  10, 1887.) 
New  Tbiai/— Vbbbict  aojitnst  Evtobnos— Discbbtiok  of  Triai«  Court. 

There  being  conflict  in  the  parol  evidence  as  to  whether  the  note  in  suit  embraoes 
the  whole  or  only  a  part  of  the  purchase  money  of  certain  premises,  and  the  writ- 
ten evidence  tending  strongly  to  support  the  former  tbeorv,  and  the  jury  having 
adopted  the  latter,  It  was  no  abuse  of  discretion  to  grant  a  first  new  trial,  so  as  to 
have  the  question  further  and  more  fully  examined. 

VSKDOB  AMD  VBNDBB^DbfBOT  IN  QUANTITT— RUI.B  FOB  DBDUOnOir  VBOK  PrIOB. 

When  a  lot  of  land  is  sold  bv  number,  and  one  of  the  boundaries  is  misrepre- 
sented, whereby  the  purchaser  falls  to  get  some  of  the  land  he  bought,  the  deduc- 
tion to  be  made  from  the  agreed  price,  in  an  action  for  the  purchase  money,  is  gen- 
erally in  proportion  to  the  value  of  the  tract  with  the  boundaries  as  represented, 
and  Its  value  with  the  true  boundaries,  computing  value  aa  at  the  time  when  the 
sale  was  made.  The  correct  deduction  will  result  from  applying  this  formulary : 
As  the  value  of  the  false  tract  was  to  the  value  of  the  true  tract,  so  is  the  agreed 
price  to  the  amount  to  be  paid.  In  other  words,  as  the  whole  value  was  to  the  piut 
received,  so  is  the  whole  price  to  the  part  price  whioh  ought  to  be  paid.  For  in- 
stance, let  the  evidence  establish  that  the  tract  with  the  false  boundaries  was  worth 
any  sum  whatsoever,  and  with  the  true  boundaries  any  Droportion  of  that  sum 
whatsoever,  say  two-thirds,  then,  if  the  agreed  price  was  $1,850,  the  amount  to  be 
paid  would  be  two-thirds  of  91,860,  that  is,  91,288.89;  and  if  9850  had  been  bereto- 
lore  paid,  the  sum  now  to  be  recovered  would  be  98^33,  with  interest.  Or,  if  the 
agreed  price  was  91,000,  and  nothing  paid,  tte  sum  to  be  recovered  would  be  two- 
thirds  of  91,000,  that  is,  9606.06^  with  interest. 
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3.  Same— Vautb  of  Improtsmcktb. 

The  value  of  improvements  put  on  the  true  tract  by  the  pnrohaser  is  irreley^t, 
unless  they  were  made  before  the  discovery  of  the  deception  as  to  the  boundary, 
and  even  these  unless  their  value  was  impaired  by  reason  of  less  adaptation  to  t^e 
true  than  to  the  false  tract. 
(SyUabus  by  the  CauH.) 

Appeal  from  saperior  court.  De  Kalb  county;  Richard  H.  Clark.  Judge. 

The  vendor  and  vendee  were  both  married  women,  the  former  residing 
on  the  premises  in  De  Kalb  county,  the  latter  at  Marietta,  in  Cobb  county. 
They  negotiated  through  their  respective  husl>ands,  and  the  contract  was 
conducted  on  the  premises,  the  vendee  not  being  present.  The  transac- 
tion included  two  purchases  by  the  same  vendee,  one  from  this  vendor  and 
one  from  her  husband,  and  a  cash  payment  was  made  of  $1,700.  or  $1,800. 
Whether  any,  and«  if  so,  what,  writings  were  executed  as  to  the  purchase 
from  the  husband  does  not  appear.  A  bond  for  titles  was  executed  by  this 
vendor  to  the  vendee,  which  bears  date  January  6th.  It  is  in  the  penal  sum 
of  82,000,  recites  a  note  for  $1,000  of  even  date  with  the  bond,  and  is  condi- 
tioned to  be  void  if  the  vendor  (should  the  vendee  pay  the  note)  make  to  her 
good  and  sufficient  titles  in  fee-simple  for  lot  of  land  No.  380.  containing  182 
acres.  The  bond  says  nothing  of  any  cash  payment,  and  was  left  with  ven- 
dor's husband,  to  be  held  until  vendee,  who  was  at  home  in  Marietta,  should 
make  and  deliver  the  note.  This  was  done,  and  the  bond  became  hers.  The 
note  is  the  one  in  the  suit,  is  for  $1,000.  bears  date  at  Marietta,  January  14th, 
and  purports  to  be  "for  the  purchase  money  of  lot  of  land  No.  380,  «  *  » 
containing  130  acres,  more  or  less."  The  evidence  of  vendor's  husband 
is  that  this  note  covers  all  the  purchase  money  of  No.  380:  that  the  vendee 
took  his  land  at  $1,800,  and  paid  for  it  in  cash.  The  evidence  for  the  vendee 
is  very  strong  that  both  purchases  amounted  to  $2,700;  that  of  this  $1,850 
was  for  No.  S^O,  and  $850  for  the  husband's  land,  the  cash  payment  covering  all 
of  the  latter  and  $850  of  the  former.  There  is  no  evidence  of  the  relative 
value  of  the  two  parcels  of  land.  Misrepresentation  of  boundary  Ls  estab- 
lished with  fair  certainty,  and  there  is  evidence  to  warrant  the  verdict  on  a 
proper  basis  of  calculation,  if  the  agreed  price  of  No.  380  was  $1,850,  the  ver- 
dict being  in  favor  of  the  vendor's  administrator  for  $325,  with  interest.  The 
false  tract  contained  134  acres,  and  the  true  tract  105  acres;  that  is.  the  false 
boundary  included  29  acres  which  lay  outside  of  the  true  boundary.  The 
court  admitted  evidence  of  improvements  and  their  value,  put  upon  the  true 
tract  by  the  vendee,  with  nothing  to  make  these  facts  relevant.  New  trial 
granted  on  plaintiff's  motion. 

John  A.  Wimpy,  for  plaintiff  in  error,  Candler p  Thomson  <fe  Candler  and 
B.  F.  Abbott,  for  defendant 

Blkckley.  G.  J.,  {c^fter  stating  foots  as  above,)  The  grounds  of  the  mo- 
tion for  a  new  trial  were  five,  three  of  them  general.  One  of  the  special 
grounds  objected  to  the  introduction  of  evidence  as  to  the  improvements  put 
upon  the  true  tract,  and  their  value.  The  other  special  ground  simply  com- 
plained that  the  verdict  was  contrary  to  the  charge  of  the  court. 

1.  The  verdict  is  substantially  right,  though,  perhaps,  rather  too  small,  if 
the  price  for  No.  380  was  $1,850;  and  it  seems  equally  certain  that  it  is 
wrong  if  that  price  was  $1,000;  and  it  is  only  this  uncertainty  as  to  the  price 
tliat  would  uphold  the  judgment  of  the  court  below  granting  a  new  trial. 
There  was  no  direct  evidence  whatever  of  the  thousand  dollar  price,  except  the 
testimony  of  the  vendor's  husband,  who  made  the  contract  oh  that  side.  The 
evidence  that  conflicted  with  his  was  almost  overwhelming,  in  so  far  as  parol 
evidence  can  be  decisive,  but  the  writings  indicate  very  stron^^y  that  the  one 
witness  was  correct  and  the  other  witnesses  mistaken.  The  note  purports  to 
be  for  the  purchase  money  of  No.  380.  The  fair  and  ordinary  construction 
of  it  woQld  be«  the  whole' purchase  money.    Again,  the  bond  for  titles  de- 
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scribes  the  note,  but  makes  no  reference  to  any  payment.  It  is  in  the  penal 
sum  of  $2,000,  twice  the  amount  of  the  note.  A  further  fact  is  that  the  hus- 
band of  the  vendor  testifies  that  the  bond  was  executed  in  the  absence  of  the 
vendee,  and  left  with  him,  the  vendor^s  husband,  to  be  held  until  the  note 
was  executed.  There  is  nothing  that  contradicts  this.  On  the  contrary,  the 
dates  of  the  two  instruments  go  to  confirm  it.  If  he  had  this  bond  during 
the  interval  between  the  6th,  the  date  of  the  bond,  and  the  14th,  the  date  of 
the  note,  and  there  had  been  $850  paid  towards  the  price  of  this  tract,  if  a 
cash  payment  of  that  amount  was  made  when  the  bond  was  executed,  then, 
during  an  interval  of  eight  days,  the  vendee  had  nothing  to  show  any  con- 
tract for  the  land,  or  any  payment  on  it  whatever.  There  were  no  other 
writings,  as  far  as  appeai-s,  executed;  and  it  would  be  rather  out  of  the  regu- 
lar course  of  business  for  $850  cash  to  have  been  paid  on  this  purchase  and  no 
showing,  not  even  a  receipt,  taken  for  it.  The  business  was  done,  too,  under 
the  supervision  of  a  lawyer  acting  in  behalf  of  the  vendee,  who  went  with  the 
vendee^ s  husband  to  De  Kulb  county  to  assist  in  the  closing  of  the  contract, 
and  who  drafted  the  bond.  Mr.  Clay,  now  speaker  pro  tern,  of  the  house  of 
representatives,  was  that  lawyer.  The  jury  might  have  thought  all  these  ad- 
verse facts  accounted  for  sufficiently,  but  if  the  judge  below  thought  they 
were  not  accounted  for,  he  had  a  right  to  relieve  his  own  conscience  by  grant- 
ing a  first  new  trial.  Still  .another  singular  fact  is  that  there  were  no  writ- 
ings produced  in  evidence,  if  any  were  executed,  in  reference  to  the  hus- 
band's land.  If  they  were  brought  in,  they  would  probably  throw  some  light 
on  the  case.  It  is  very  likely  they  would  show  something  indicating  what 
price  was  paid  for  his  land.  If  that  price  was,  as  he  states  it,  $1,800,  then  it 
is  improbable  that  more  than  $1,000  was  agreed  upon  for  the  other.  It  seems 
the  bargain  for  the  two  parcels  was  made  at  the  same  time. 

2.  On  the  measure  of  damages.  I  will  observe  briefly,  that  the  defendant 
sought  to  recoup  damages  on  account  of  the  alleg  d  fraudulent  misrepresenta- 
tion of  the  boun<1ary.  The  evidence,  while  there  is  some  conflict  in  it,  estab- 
lishes very  satisfactorily  that  the  boundary  was  misrepresented,. and  perhaps 
fraudulently  misrepresented.  The  theory  of  counsel  is  that  recoupment  may 
grasp  not  only  the  relative  value  of  the  part  of  the  tract  which  the  vendee 
failed  to  get,  but  its  actual  value,  just  as  if  this  were  an  action  upon  a  bond 
for  titles  after  the  purchase  money  was  all  paid.  That  theory  is  not  sound. 
The  failure  in  this  case  was  both  to  get  as  much  land  as  was  bought,  and  to 
get  a  part  of  the  actual  land  bought.  This  is  a  case  not  only  of  difference  of 
quantity,  but  difference  of  identity.  There  was  land  purchased  that  was  not 
embraced  in  the  bond  for  titles.  The  bond  describes  no  boundaries,  but  sim- 
ply designates  a  lot  by  its  number.  The  rule  in  regard  to  deduction  from  the 
price  is  the  same  one  we  have  announced  in  the  second  head-note.  The  de- 
duction is  to  be  measured  by  the  relative  value  of  the  tract  included  within 
the  false  boundary,  as  compared  with  the  tract  embraced  in  the  true  boundary. 
It  is  not  the  separate  value  of  that  part  which  was  beyond  the  true  boundary, 
but  its  joint  value  in  connection  with  the  other  part,  that  is  to  be  considered. 
How  much  did  it  enhance  the  value  of  the  premises  contracted  for?  In  that 
proportion  ought  tlie  agreed  price  to  be  diminished.  Not  in  that  amount 
necessarllv,  but  in  that  proportion.  See  head-note.  Also,  Hook  v  8tot>all, 
30  Ga.  418. 

3.  But  then,  if  there  was  fraud,  and  the  evidence  went  far  enough  to  show 
other  actual  damages,  they  also  might  be  recouped;  as,  for  instance,  damages 
from  erecting  improvements,  before  the  fraud  was  discovered,  that  would  not 
be  adapted  to  the  true  tract,  and  that  would  not  be  as  valuable  with  a  tract 
of  that  character  as  with  the  whole.  So  much  as  these  improvements  might 
be  impaired  in  value  by  the  loss  of  this  part  of  the  tract  could  be  recouped  as 
damages.  And  so,  doubtless,  might  be  any  expenses  connected  with  removal 
to  the  land,  etc.,  if  these  expenses  would  not  have  been  incurred  had  no  fraud 
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been  committed.  But  as  the  evidence  stands*  the  general  rule  is  the  one  ap- 
plicable to  this  case.  There  Wiis  no  error  In  granting  a  new  trial.  Judg- 
ment affirmed. 


OuRibTiAN  et  al,  V,  Weaver  et  al. 
(Supreme  Court  of  Oeorgiu.    November  29, 1887.) 

1.  BouNDAiiiES— Processioning— Town  Lots  and  Adjacent  Tracts. 

It  is  a  misapplication  of  the  laws  of  this  state  on  the  snbiect  of  processioning,  to 
use  them  for  ascertaining  boundaries  between  town  lots  and  an  adjacent  tract,  these 
laws  being  intended  for  operation  upon  the  boundaries  dividing  rural  lands  only. 
After  town  lots  have  been  laid  off,  sold,  and  used  as  such,  the  question  of  boundary 
on  the  side  of  adjacent  rural  lands  becomes  one  between  the  town  lots  and  the  ad- 
jacent rural  tract,  and  ceases  to  be  one  directly  between  that  tract  and  the  original 
tnct  from  which  the  town  lots  were  laid  off. 

2.  Sams— FRocEssioNnTG— P088S8SION. 

Any  actual  possession  under  a  claim  of  right,  which  has  continued  for  more  than 
seven  years,  is.  by  section  2889  of  the  Code,  to  be  respected  by  the  processioners, 
whether  it  originated  in  permission  or  not.    The  question  with  which  processioners 
deal  is  not  one  of  prescription,  but  of  boundary. 
(SyUabus  by  the  Court.) 

Error  from  superior  court,  Lumpkin  county;  Wellborn,  Judge. 

In  April,  1887,  five  persons  gave  notice  to  five  others  of  an  intended  proces- 
sioning to  locate  and  establish  the  line  betw^ii  Original  lots  664  and  667  in  a 
certain  district  and  section.  The  movants,  or  some  of  them,  were  owners  of 
town  lots  laid  out  from  664  adjacent  to  lot  667,  which,  as  the  record  indicates, 
remains  a  rural  tract.  The  processioners,  assisted  by  the  county  surveyor,  as- 
certained and  marked  the  original  line  dividing  664  and  667,  and  made  return 
of  a  plat,  etc.  The  respondents  filed  their  protest,  claiming  that  the  line  was 
located  too  far  east  by  40  feet,  and  asserting  their  long-continued  possession. 
The  issue  thus  formed  was  tried  by  a  jury  in  the  superior  court.  The  evidence 
showed  that  when  the  line  was  run  by  the  processioners  the  respondents  had 
actual  i)088es8ion  of,  and  were  cultivating,  all  the  disputed  space;  and  they 
and  those  under  whom  they  claimed  had  been  in  actual  possession  of  the  same 
for  30  or  40  years,  cultivating  and  claiming  it  as  their  own.  There  was  evi- 
dence that,  at  a  time  not  definitely  ascertained,  permission  was  applied  for 
and  given  to  "join  fences;"  and  this  was  all  the  evidence  there  was  of  permis- 
sive possession.  Some  of  the  evidence  tended  to  show  that  the  disputed  space 
included  a  back  street  laid  out  from  and  on  the  border  of  No.  664,  which 
street,  if  opened,  would  separate  the  town  lots  from  the  rural  lot  No.  667. 
This  street  was  probably  laid  down  in  the  plan  of  the  town,  but,  so  far  as  ap- 
pears, had  never  been  opened;  it  was  known  only  by  reputation.  The  court 
charged  the  jury  that,  if  the  possession  and  cultivation  were  merely  permis- 
sive, the  same  could  not  be  adverse,  and  that  no  title  by  prescription  would 
accrue.  The  jury  sustained  the  return  of  the  processioners.  A  new  trial 
was  denied. 

Wier  Boyd,  by  brief,  for  plaintiffs  in  error.  Price  A  CharterSt  by  brief,  for 
defendants  in  error. 

Bleckley,  G.  J .,  {after  stating  the  facts  as  ahove.)  The  law  of  procession- 
ing (Code,  §§  2884-2393)  applies,  we  think,  to  the  country, — ^to  rural  lands 
where  there  are  boundaries  to  be  traced  by  land-marks,  trees,  fences,  etc. 
And  it  is  a  misapplication  of  the  law  to  apply  it  to  towns,  either  as  between 
town  lots,  or  between  those  and  adjacent  rural  tracts.  This  was  an  application 
to  define  the  line  between  original  lots  as  laid  olT  by  the  state,  Nos.  664  and 
667  lying  side  by  side.  No.  664  had  become  a  part  of  the  village  of  Auraria, 
Lumpkin  county,  and  had  a  street  through  it  from  one  side  to  the  other;  and 
the  proprietors  who  wanted  the  line  settled  were  not  owners  of  the  whole  of 
that  lot,  but  owners  of  town  lots  carved  out  of  it,  abutting  on  the  open  street. 
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and  running  back,  east,  towards  667.  And  it  appears  that  there  was  some 
reputation  of  a  street  east  of  these  lots,  which,  if  it  had  ever  been  opened, 
would  have  terminated  them  before  they  got  to  667.  The  proprietors  of  6t57 
had  been  in  long  and  continuous  possession  of  this  disputed  belt  or  space,  and 
were  so  at  the  time  this  processioning  was  begun.  It  is  very  apparent  that 
this  law  does  not  apply  to  the  case.  If  they  have  a  disputed  village  boundary 
they  ought  to  settle  it  by  some  sort  of  action,  and  not  by  processioning  the 
original  lot,  to  which,  as  a  whole,  they  do  not  assume  to  have  any  sort  of  title, 
so  far  as  the  record  shows.  It  does  not  seem  to  be  a  direct  question  as  to  the 
boundary  between  the  two  original  lots,  but  a  question  of  the  boundary  be- 
twef^n  the  town  lots  and  the  adjacent  country  tract.  So  we  hold  as  laid  down 
in  the  first  head-note  prefixed  to  this  opinion. 

In  thiscase  there  was  no  intimation  in  the  proceedings  that  there  was  go- 
ing to  be  an  effort  to  settle  the  boundary  between  the  town  lots  and  667.  It 
seemed  to  be  a  proceeding  for  the  sole  purpose  of  settling  the  boundary  be- 
tween 664  and  667,  and,  so  far  as  we  can  see  m  the  record,  nobody  interested 
in  664  was  a  party,  except  those  owning  these  little  town  lots;  but  this  point 
was  not  made  in  the  court  below,  and  the  case  is  not  ruled  by  it.  We  merely, 
for  the  general  interest  of  law,  indicate  our  construction  of  the  purpose  and 
object  of  the  processioning  statutes.  But  the  next  point  we  rule  is  made  in 
the  record,  and  controls  the  case.  Section  2389  of  the  Code  is  in  these  words: 
"Where  actual  possession  has  been  had,  under  a  claim  of  right,  for  more  than 
seven  years,  such  claim  shall  be  respected,  and  the  lines  so  marked  as  not  to 
interfere  with  such  possession. "  Very  often  the  possession  is  matter  of  per- 
mission or  consent,  and,  when  so,  is  the  very  thing  to  be  respected.  If  co- 
terminus  proprietors  agree  that  one  shall  hold  up  to  a  certain  boundary,  and 
that  holding  continues  for  seven  years  under  a  claim  of  right,  it  is  the  very 
best  way  to  settle  the  boundary;  and  here  there  ai)peara  to  have  been  no  dis- 
pute about  it  for  from  20  to  40  years, — I  cannnot  tell  exactly  how  long  from 
the  record,  but  it  has  been  a  great  length  of  time  that  these  respondents  have 
been  in  continuous  use  and  occupation  of  this  property.  There  is  no  trace  of 
any  consent  or  permission  except  to  join  fences;  and  we  think  that  the  charge 
of  the  court  has  really  no  application,  in  so  far  as  prescription  is  concerned. 
The  processioners  are  not  to  go  into  the  question  of  prescription,  but  simply 
into  the  question  of  fact  as  to  whether  the  possession  has  been  held  for  seven 
years  under  a  claim  of  right.  There  is  no  dispute  in  this  record  that  the  pos- 
session had  been  for  as  much  as  seven  years,  and  under  a  claim  of  right;  and 
yet  this  territory  that  was  so  occupied  was  taken  away  from  the  respondents, 
and  all  this  length  of  possession  seems  to  count  for  nothing.  Even  if  the 
charge  of  the  court  were  correct,  we  think  the  verdict  is  contrary  to  law  and 
to  the  evidence.  There  is  nothing  indicating  any  permissive  possession,  or 
the  idea  that  one  was  holding  for  another,  except  this  testimony  about  join- 
ing fences;  and  that  does  not  imply  that  the  person  who  brings  his  fence  up 
to  tlie  fence  of  another  is  holding  for  the  other,  or  for  any  one  but  himself. 
8o  we  reverse  the  judgment,  and  rule  that  the  court  ought  to  have  granted  a 
new  trial.  Indeed,  the  whole  proceeding  is  a  misconception.  Judgment  re- 
versed. 


Farris  v.  Battle. 
ySupreme  Court  of  Oeorgitu    October  6, 1887.) 

Executors  and  Admin  fSTBATOR8—ALix>WANCB  to  Widow— Now-Rbsidbwob. 

On  the  death  of  a  husband  and  father  residing  in  Qeorgia,  his  widow  and  minor 
children  are  entitled  to  a  yearns  support  out  of  bis  estate,  as  against  his  areditorSf 
whether  resident  or  non-resident,  though  his  family  may  never  have  resided  herev 
and  though  they  may  have  lived  for  any  length  of  time  separate  and  apart  from 
him,  he  having  made  no  provision  for  them  by  will  or  otherwise,  in  lieu  of  the  stat- 
utory allowance  for  their  yearns  support. 

(SylUibus  by  the  CourU^i 
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Error  from  superior  court,  Fulton  county;  Bichabd  H.  GLARKt  Judge. 
E,  A,  iln^ier  and  W.  A.  Braumt  for  plaintiff  in  error.    A.  B»  dt  H,  L.  CtU- 
hersoTh  for  defendant. 

Bl£CKLEy»  0.  J.  The  Code,  §  2571,  declares  that,  "upon  the  death  of  any 
person,  testate  or  intestate,  leaving  an  estate  solvent  or  insolvent,  and  leav- 
ing a  widow  or  a  widow  and  minor  child  or  children,  or  minor  child  or  chil- 
dren only,  it  shall  be  the  duty  of  the  ordinary,  on  the  application  of  the  widow, 
or  guardian  of  the  child  or  children,  or  any  other  person  in  their  behalf,  on 
notice  to  the  representative  of  the  estate,  *  *  ^e  to  appoint  five  discreet 
appraisers,  and  it  shall  be  the  duty  of  such  appraisers,  or  a  majority  of  them, 
to  set  apart  and  assign  to  such  widow  and  children,  or  children  only,  either  in 
property  or  money,  a  sufficiency  from  the  estate  for  their  support  and  main- 
tenance for  the  space  of  twelve  months. "  It  further  provides  that  if  the  es- 
tate does  not  exceed  3500  in  value,  the  whole  of  it  shall  be  set  apart  on  such 
application. 

The  question  is>  presented  now  as  to  whether  a  widow  and  minor  children 
who  do  not  reside  in  the  state  of  Georgia,  and  have  never  resided  here,  are 
entitled  to  the  benefit  of  this  section  of  the  Code,  the  husband  and  father  hav- 
ing himself  been  a  resident  of  the  state  when  he  died.  It  appears  that  his 
family  had  been  living  in  Tennessee,  separate  and  apart  from  him,  for  11 
years  preceding  his  death,  and  it  is  insisted  that,  both  on  the  ground  that  they 
were  non-residents  of  the  state  of  Georgia,  and  on  the  ground  that  they  were 
separated  from  him  and  did  not  live  with  him  as  his  family,  they  were  not  en- 
titled to  be  treated  as  such  in  the  division  of  his  estate.  It  will  not  do  to  anal- 
ogize the  year's  support  to  homestead  and  dower  too  closely.  There  is  some 
analogy,  but,  in  the  view  we  take  of  the  law,  the  provision  for  the  year's  sup- 
port is  a  branch  of  the  statute  of  distributions,  and  the  persons  entitled  to  it 
are  just  as  much  and  as  absolutely  entitled  as  they  are  in  case  of  intestacy  to 
a  distributive  share  of  the  residue  after  the  year's  support  is  deducted  and  all 
debts  are  paid.  It  is  a  branch  of  the  statute  of  distributions,  and  prescribes 
how  the  estate  of  a  deceased  person  to  this  extent  is  to  be  disposed  of.  Creditors 
are  left  out,  and  adult  children  are  left  out,  until  this  much  of  the  estate  is 
withdrawn  from  it.  Then  they  are  admitted  for  participation  in  the  balance. 
They  have  no  right  to  anything  except  by  the  statute  of  distributions.  To 
take  at  all*  they  must  look  to  the  law,  and  must  take  according  to  law.  This 
being  so,  we  consider  that  the  special  provision  applicable  to  the  widow  and 
minor  children  gives  them  this  much  advantage  over  other  distributees.  It 
makes  their  part  of  the  estate  that  much  more,  and  they  take  it  as  absolutely 
and  unconditionally  and  for  as  long  a  time  as  distributees  take  under  the 
general  provisions  of  the  statute.  It  requires  nothing  to  give  a  right  to  this 
benefit,  except  the  relation  of  wife  or  minor  child.  When  that  relation  exists 
at  the  time  of  tlie  death,  the  person  or  persons  sustaining  it  are  entitled  to 
make  their  claim  under  the  terms  of  the  statute,  and  this  court  has  held  that 
their  title  becomes  absolute.  It  is  ruled  in  Cleghom  v.  Johnson,  69  Ga.  369, 
that  the  widow  is  entitled  to  sell  land  set  apart  to  the  family  and  make  abso- 
lute and  final  disposition  of  it.  It  is  held,  also,  that  if  she  dies  before  her 
year's  support  is  set  apart,  her  administrator  may  make  the  application  and 
take  the  proceeds  for  administration  as  her  estate,— her  absolute  property. 
Brown  v.  Joiner,  11  Ga.  232,  3  S.  E.  Bep.  157,  The  ordinary,  in  refusing 
this  application,  put  his  decision  partly  upon  the  ground  that  the  applicants 
were  non-residents  of  the  state,  and  never  had  been  residents,  and  partly  upon 
the  ground  that  the  appraisers  appointed  here  could  not  know  how  much  to 
set  apart  to  them,  not  knowing  the  circumstances  and  condition  in  which  the 
family  had  lived  in  Tennessee,  and  partly  upon  the  ground  that  claims  by 
creditors  residing  here  were  shown  to  amount  to  more  than  the  whole  estate. 
The  statute  recognizes  no  such  reasons.    The  creditors  must  yield  to  those 
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who  have  precedence  of  them,  and  the  widow  and  minor  children  take  pre- 
cedence. The  statute  declares  that  this  allowance  is  upon  the  footings  of  ex- 
penses of  administration, — indeed,  a  part  of  them.  In  MitoTiell  y.  Words  64 
Ga.  208,  the  claim  was  for  an  allowance  out  of  personal  property,  and  the 
rule  was  recognized,  although  the  opinion  as  written  out  may  not  present  it 
as  a  reason,  that  the  statute  of  distributions  of  the  state  of  the  domicile  of  the 
decedent  would  control  the  amount  of  this  allowance.  In  that  case  a  statute 
of  the  state  of  Florida,  in  which  the  decedent  was  domiciled  at  the  time  of 
his  death,  gave  the  widow  one-third  of  the  personalty, — of  all  the  personalty, 
— no  matter  where  situated,  in  fee  absolutely;  and,  besides  that,  gave  an  al- 
lowance for  a  year's  support,  up  to  a  certain  limited  sum,  perhaps;  and  it  was 
ruled  that  in  dealing  here  with  personal  property  out  of  which  the  year*s  sup- 
port was  claimed,  the  laws  of  Florida  govern  as  to  the  amount.  It  is  con- 
sistent with  that  ruling,  and  identical  so  far  as  the  principle  is  concerned,  to 
hold  that  the  statute  of  distributions  of  Qeorgia  controls  this  case,  without 
any  reference  to  the  law  of  Tennessee  or  any  other  state;  Tennessee  being  the 
state  in  which  the  widow  and  minors  resided,  but  Georgia  the  state  in  which 
the  deceased  resided.  The  law  of  his  domicile  is  the  rule  of  measurement. 
And  we  accordingly  reverse  the  judgment  of  the  court  below,  and  hold  that 
the  certiorari  brought  to  the  ordinary's  decision,  refusing  to  appoint  apprais- 
ers on  the  application  of  the  widow,  should  have  been  sustained.  Judgment 
reveraed. 


Davtdson  o.  Hoqers. 
(Supreme  Cowt  of  QeorgiaL.    November  10, 1887.) 

1.  Chattbl  Mobtoaob— Foreolosurb— Quashiko  Fl  Fa.— Right  or  CLAnturr^BB- 
ROB,  Writ  of>-Bevibw. 

without  belug  excepted  to,  a  judgment  quaBhing  a  mortgage  jL  fa,  at  the  Instance 
of  the  claimant,  though  erroneous,  cannot  be  reversed  on  wnt  of  error. 

S.  Same—Motion  to  Reinstate— Grounds. 

A  motion' to  reinstate  a  claim  case,  put  upon  a  speciflo  ground  wholly  insuffloleot, 
should  be  denied,  though  another  ground,  had  it  been  taken,  would  have  been 
meritorious  and  available.    McBride  v.  Loitham^  4  S.  E.  Rep.  927,  (this  term.) 

8.  Same— Affidavit— Unsigned  Jurats- Waiver  op  Objection. 

Where  the  affidavit  to  foreclose  a  mortgage  upon  personalty  was  held  bad  because 
the  jurat  was  unsigned,  and  the  fL  fa.  for  that  reason  was  quashed,  a  motion  to  re- 
instate on  the  ground  that  the  affidavit  was  in  fact  sworn  to,  and  the  magistrate 
omitted  to  subscribe  the  jurat  by  mistake  or  oversight,  will  not  prevail;  no  error  in 
granting  the  motion  to  quash  being  alleged  in  the  motion  to  reinstate,  and  it  appear- 
ing that  no  showing  as  to  these  facts,  nor  any  offer  to  amend  the  jurat|  was  made 
when  or  before  the  order  to  quash  was  passed. 

(Sylldtms  by  the  Court) 

Error  from  superior  court,  Washington  county;  Lumpkin,  Judge. 
/.  A.  Robson,  for  plaintiff  In  error.    /•  H,  Lumpkin,  for  defendant  in 
error. 

Blkckley,  0.  J.  Thefl./a.  was  quashed  at  a  term  of  the  court.  Judge 
EsTES  presiding.  If  quashing  elJI.  fa,  at  the  Instance  of  the  claimant  means 
anything  more  than  dismissing  the  Jevy,  of  course  that  was  erroneous;  be- 
cause tlie  claimant  had  no  business  to  quash  Hft,fa,  between  other  parties. 
That  has  been  ruled  perhaps  two  or  three  times  by  this  court.  But  here  no 
exception  was  taken.  The  course  pursued  was  this:  The  plaintiff  who  suf- 
fered by  this  erroneous  ruling  made  a  motion  at  that  term  to  reinstate  on  ac- 
count of  two  facts;  not  alleging  any  error,  but  seeming  to  acquiesce  in  the 
legal  correctness  of  the  ruling.  The  two  facts  embraced  In  the  sole  ground 
of  the  motion  were  (1)  that  tiie  affidavit  was  actually  sworn  to;  and  (2)  that 
the  omission  to  subscribe  the  jurat,  by  the  justice  of  the  peace,  was  by  mis- 
take or  oversight.  There  was  no  explanation  made  or  offered  as  to  why  these 
facts  were  not  presented  to  the  court  before  the  erroneous  judgment  was  made; 
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nor  is  there  any  suggestion  that  any  offer  was  made  to  amend,  or  any  request 
preferred  for  time  to  amend.  The  motion  remained  pen<1ing  until  the  next 
term  of  the  court,  at  which  Judge  Lumpkin  presided.  Coming  up  then  to  be 
heard,  it  was  overruled.  In  the  record  it  is  expressly  stated  that  no  applica- 
tion to  amend  had  been  made  to  Judge  Estes  at  the  preceding  term,  and  no 
showing  that  ihe  affidavit  was  actujUly  sworn  to,  or  why  the  jurat  was  un- 
signed. We  thinly  the  final  ruling  was  correct.  Tlie  facts  alleged  as  a  ground 
for  reinstating  the  case  were  somewhat  in  the  nature  of  new,  but  not  of  newly- 
discovered,  evidence.  They  must  have  been  known  when  the  defect  in  the 
Jurat  was  first  noticed,  because  the  affidavit  was  made  by  the  attorney  for  the 
plaintiff;  the  same  attorney  who  was  managing  the  case  at  the  time' when  the 
erroneous  decision  quashing  the^./a.,  instead  of  dismissing  the  levy,  occurred. 
Had  a  motion  to  amend  the  jurat  been  presented  at  the  right  time,  and  sup- 
ported by  the  proper  showing,  not  even  a  dismissal  of  tlie  levy  would  have 
taken  place.  The  head-notes  rule  the  case  upon  every  point  necessary  to  dis- 
pose of  it  correctly.    Judgment  affirmed. 


Merck  v.  American  Freehold  Land  Mortg.  Go. 
(Supreme  Court  of  Qeorgia.    Deoember  7, 1887.) 

1.  UsuRT— What  CoMSTiTUTBa— Patino  Ihtbbmxdiabt  to  Pbocubb  Loah. 

Where  the  lender  of  mon^  neither  takes,  nor  oontraots  to  take,  anything  beyond 
lawful  interest,  the  loan  is  not  rendei'ed  usurious  by  what  the  borrower  does  in 
procuring  the  loan,  and  using  its  proceeds.  Thus,  that  the  borrower  contracts  with 
one  engaged  in  the  intermemary  ousiness  of  prooorinff  loans  to  pay  him  out  of  the 
loan  for  his  services,  and  does  so  pay  him,  wul  not  infect  the  loan,  the  lender  hav- 
ing no  interest  in  such  intermediary  business  or  Its  proceeds.^ 

S.  Same— Fbincipal  and  Agent— What  Constitutes  Aoenot. 

By  using  intermediaries  as  channels  for  transmission  for  papers,  relying  upon 
their  inspection  of  property  and  examination  of  titles,  made  at  the  oorrower^s  in- 
stance, and  forwarding  the  money  throuffh  them,  also  at  his  instance,  the  lender 
does  not  constitute.them  his  agents  to  make  the  loan,  and  is  not  chargeaole  with  the 
consequences  of  dealings  between  them  and  the  borrower,  whether  those  dealings 
be  public  or  private,  known  or  unknown. 

8.    BaME— COMFOUKB  INTEREST— ATTOBNBT' 8  FbBS. 

It  is  lawful  to  contract  for  Interest  on  interest  overdue,  and  for  payment  by  the 
debtor  of  reasonable  attorney's  fees  on  sums,  both  principal  and  Interest,  which 
have  to  be  collected  by  suit.* 
i.  Appeal— Decision— Habmlbss  Errob. 

Where  the  errors,  if  any,  committed  on  the  trial  were  harmless,  the  verdict  beine 
the  same  as  it  must  have  been  had  there  been  no  error  by  court  or  iury«  a  new  trial 
will  not  be  granted. 
(SyUatma  by  the  CourL) 

Appeal  from  superior  court,  Hall  county;  Wellborn,  Judge. 
J^.  M  Totoery,  for  plaintiff  in  error.     W,  E,  Simmons,  G.  H.  Priori  and 
iT.  /.  Hammond,  for  defendant  in  error. 

^The  fact  that  an  agent  who  negotiates  a  loan  charges  the  borrower  a  commission  in 
excess  of  the  legal  rate  of  interest,  will  not  taint  the  contract  with  usury,  unless  the 
lender  shares  in  such  commission.  Williams  v.  Bryan,  (Tex.)  6  S.  W  Rep.  401,  and 
note;  Callaway  v.  Butler,  (Oa.)  anU^  224,  and  note.  See.  also.  Bonus  v.  Trefz,  (^.  J.) 
2  AtL  Rep.  309,  and  note;  Nichols  v.  Osbom,  (N.  J.)  3  Atl.  Rep.  155,  and  note. 

In  charging  the  Jury  in  the  case  of  Security  Co.  v.  Gay,  88  Fed.  Rep.  636,  Spbbb,  J., 
refers  to  the  decision  in  the  principal  case,  the  opinion  in  which  had  not  at  that  time 
been  handed  down,  and  while  holdinflr  it  true  as  matter  of  law  that  '^  where  an  agent  in 
the  loan  of  his  principal's  money,  and  the  transactions  connected  therewith,  exacts  for 
his  own  benefit  more  than  the  lawful  rate  of  interest,  without  authority  from  or  knowl- 
edge of  his  principal,  the  loan  is  not  thereby  rendered  usurious,  **  maintains  that  where 
the  lender  has  knowledge  of  the  charge  made  by  his  agent,  such  charge  must  be  a  rea- 
sonable one  for  the  services  rendered,  and  that  the  question  of  reasonableness  is  for 
the  jury. 

*  An  agreement  to  pay  interest  on  interest  is  valid,  if  made  after  the  interest  which 
is  to  bear  interest  has  become  due  and  payable.   Barbour  v.  Tompkins,  (W.  Va.)  atite,  1. 
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Bleckley,  0.  J.  1.  All  the  notes  were  coiitiacts  to  be  performed  in  the 
city  of  New  York.  There  is  no  evidence  in  the  record  as  to  the  law  there  ol)- 
taining  touching  interest  and  usury.  What  restriction  on  the  rate  of  interest* 
if  any,  prevails  there  does  not  appear.  The  argument  here  proceeded  on  the 
theory  upon  which  the  case  w^as  tried  in  the  court  below,  namely,  that  the 
law  of  Georgia  governs  these  contracts  in  all  respects.  In  that  view  we  ac- 
quiesced, without  ruling  for  or  against  its  correctness.  Our  law  concerning 
interest  and  usury  is  found  in  the  Code  from  section  2050  to  section  2057y, 
inclusive.  I  copy  therefrom  all  the  provisions  that  we  deem  applicable  to  the 
case :  "  The  legal  rate  of  interest  shall  remain  seven  per  cent,  per  annum, 
where  the  rate  per  cent,  is  not  named  in  the  contract,  and  any  higher  rate 
must  be  specified  in  writing;  but  in  no  event  to  exceed  eight  per  cent,  per 
annum.  Usury  is  the  reserving  and  taking,  or  contracting  to  reserve  and 
take,  either  directly  or  by  indirection,  a  greater  sum  for  the  use  of  the  money 
than  the  lawful  interest.  It  shall  not  be  lawful  for  any  person,  company,  or 
corporation  to  reserve,  charge,  or  take  for  any  loan  or  advance  of  money* 
*  *  *  any  rate  of  interest  greater  than  eight  per  cent,  per  annum,  either 
directly  or  indirectly,  by  way  of  commission  for  advances,  discount,  exchange* 
or  by  any  contract  or  contrivance  or  device  whatever.  Any  person,  company, 
or  corporation  violating  the  provisions  of  the  foregoing  sections  shall  forfeit 
the  excess  of  interest  so  charged  or  taken,  or  contracted  to  be  reserved, 
charged,  or  taken.  All  titles  to  property  made  as  a  part  of  an  usurious  con- 
tract or  to  evade  the  laws  against  usury  are  void."  Tried  by  these  provis- 
ions, does  the  fact  that  Merck  promised  and  paid  $80  to  procure  the  loan 
taint  it  with  usury  V  Nelson  &  Parker  had  a  business  establishment  in  At- 
lanta. Their  business  was  to  discover  borrowers  and  lenders,  procure  for 
borrowers  loans  on  landed  security,  verify  the  security,  and  serve  as  a  chan- 
nel of  communication  and  transmission  between  the  contracting  parties. 
They  were  middle-men.  stationed  betwixt  want  and  supply,  and  £inked  on 
either  side  by  other  middle-men.  One  of  these  was  Latner,  of  Gainesville,  in 
Hall  county,  who  fronted,  as  it  were,  on  borrowers;  and  another  was  the 
Corbin  Banking  Company  of  New  York  city,  who  fronted  on  lenders;  Such 
was  the  line  of  intermediaries  concerned  in  the  present  case.  Merck,  a  fanner 
of  Hall  county,  signed  an  application,  not  addressed  to  any  one,  for  a  loan  of 
$400,  and  in  the  instrument  designated  Latner  as  his  agent.  At  the  same 
time  he  signed  another  instrument,  addressed  to  Nelson  &  BarkeA  In  which 
he  constituted  them  his  agents  to  negotiate  for  the  loan,  agreed  to  pay  them 
for  negotiating  it  a  commission  of  $S0,  and  authorized  them  to  retain  the 
same  out  of  the  money  in  case  of  success.  Both  papers  were  sent  to  Nelson 
A  Barker,  and  by  them  forwarded  to  the  Corbin  Banking  Company.  As  the 
result  of  services  rendered  by  the  three  intermediaries,  who  acted  in  concert 
on  the  basis  of  a  business  arrangement  already  existing,  a  lender  was  found, 
the  loan  was  negotiated,  the  necessary  papers  were  interchanged,  and  every 
dollar  of  the  loan  was  paid  to  the  Corbin  Banking  Company,  and,  except  the 
$80  retained  as  commissions,  through  it  to  Merck.  His  testimony  raises  in 
a  dubious  way  some  question  as  to  a  deficit  of  $10,  but  there  is  little,  if  any, 
room  to  doubt  that  he  received  $320.  On  the  face  of  the  papers,  Sherwood 
was  the  lender;  but  from  the  testimony  of  Wheeler,  a  member  of  the  Corbin 
Banking  Company,  it  appears  that  the  defendant  in  error,  a  London  corpora- 
tion, was  the  actual  lender,  and  that  Sherwood  was  the  agent  of  the  corpora- 
tion, and  its  only  agent  who  took  any  part  in  the  transaction.  He  was  not 
connected  with  the  Corbin  Banking  Company,  Nelson  &  Barker,  or,  so  far 
as  appears,  with  Latner;  nor  was  the  corporation  he  represented.  Neither 
did  he  nor  it  receive  or  have  any  interest  in  any  of  the  compensation  retained 
by  the  intermediaries,  that  being  divided  among  themselves  in  the  proportion 
of  ten  to  the  Corbin  Banking  Company,  six  to  Nelson  &  Barker,  and  four  to 
Latner.    Nelson  &  Barker,  with  whom  the  contract  for  compensation  was 
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made,  were  neither  borrowers  nor  lenders.  Thej  were  seekers  after  both, 
and  bad  business  relations  with  men,  such  as  Latner,  to  aid  them  in  finding 
borrowers,  and  with  other  men  or  corporations,  such  as  the  Corbin  Banking 
Company,  to  aid  them  in  finding  lenders.  This  was  an  independent  business, 
established  and  carried  on  by  Nelson  &  Barker,  not  in  the  interest  of  borrow- 
ers or  lenders,  but  in  their  own  interest.  It  was  a  lawful  business,  and  they 
liad  as  much  right  to  pursue  it  for  profit  as  a  merchant  or  farmer  or  lawyer 
has  to  attend  to  his  own  lawful  affairs  for  legitimate  gains.  It  might  be  well 
to  make  it  unlawful;  but  that  is  a  question  for  the  legislature.  Neither  tlie 
wide  extent  of  it  nor  the  amount  of  income  derived  from  it  would  render  it 
any  the  less  a  legal  avociition.  They  could  make  what  terms  they  pleased, 
and  burden  whom  they  pleased  with  compliance.  They  could  put  the  whole 
burden  of  their  compensation  on  the  borrower,  the  whole  on  the  lender,  or 
divide  it  between  them,  provided  they  did  so  by  contract  fairly  made  and 
faithfully  observed.  Moreover,  they  could  share  their  compensation  with 
their  business  allies,  those  aiding  them  in  rendering  service,  whether  acting 
between  themselves  and  borrowers,  or  between  themselves  and  lenders,  in 
any  proportion  mutually  satisfactory.  Were  they  to  charge  the  lender  20  per 
cent,  for  finding  a  borrower,  taking  security,  and  transacting  the  business,  it 
would  not  reduce  the  loan.  Nor  would  their  charging  the  borrower  that  per 
centage  for  finding  a  lender,  offering  security,  and  transacting  the  business, 
reduce  it.  The  lender  parts  with  as  much  of  his  money,  when  the  borrower 
pays  some  third  person  a  commission  on  it,  though  it  be  paid  out  of^the  money 
derived  from  the  loan,  as  when  the  borrower  pays  no  commission.  Doubt- 
less middle-men  have  a  good  business  reason  for  charging  borrowers  rather 
than  lenders,  that  reason  being  that  borrowers  will  assent  to  their  terms  and 
comply  with  them,  and  lenders  will  do  neither.  But  it  is  not  the  fault  of 
lenders  that  borrowers  will  accept  tenns  which  they  themselves  would  reject. 
Are  lenders  to  blame  that  Nelson  &  Barker  exact  compensation  from  borrow- 
ers for  their  services,  and  that  borrowers  consent  to  pay,  and  do  pay,  wliat 
they  exact?  In  this  case,  is  the  loan  from  the  London  corporation  through 
Sherwood  to  Merck  any  the  less  untainted  and  incorrupt  because  Merck  stipu- 
lated to  pay,  and  did  pay.  Nelson  &  Barker  for  obtaining  it?  Neither  Sher- 
wood nor  his  principal  was  a  party  to  that  stipulation,  or  had  any  interest  in 
or  concerning  it.  Then  why  should  either  of  them  suffer  on  account  of  it? 
It  was  a  perfectly  legal  stipulation,  and  for  aught  we  can  see  as  pure  on  the 
part  of  Nelson  &  Barker  as  it  was  on  the  part  of  Merck.  And  if  of  doubtful 
purity  on  the  part  of  either  or  both,  it  was  certainly  spotless  on  the  part  of 
Sherwood  and  the  corporation  he  represented.  They  did  not  advise,  prompt, 
or  instigate  it,  and,  so  far  as  appears,  bad  not  the  slightest  knowledge  or  in- 
timation of  its  existence.  But  if  they  did  know  of  it,  how  could  that  affect 
their  rights?  If  it  was  a  lawful  stipulation  as  between  the  parties  to  it,  how 
could  it  be  unlawful  as  against  those  who  were  not  parties?  How  could  a 
loan,  procured  as  the  result  of  lawful  service  rendered  under  a  lawful  con- 
tract, become  unlawful  because  of  the  lender^s  knowledge  of  such  contract 
and  service?  The  only  reply  rendered  to  the  argument  that  the  exorbitancy 
of  the  compensation  is  evidence  that  it  was  a  device  or  contrivance  for  cover- 
ing up  usury  is  that  the  argument  has  no  application  to  the  facts;  for  it  is  not 
the  lender,  or  any  one  in  privity  with  him,  who  has  received  the  compensa- 
sion,  or  shared  in  it. 

If  the  lender  or  his  privies,  under  the  name  of  commissions,  wages  for 
service,  or  any  other  name,  had  received  or  retained  anything,  the  argument 
would  be  in  point.  I  wiU  add  that  though  apparently  very  exorbitant,  the 
compensation  charged  by  Nelson  &  Barker  may  not  be  excessive  for  the  pe- 
culiar kind  of  business  which  they  transact  and  procure  to  be  transacted.  The 
record  does  not  thro^  much  light  on  the  question,  as  there  was  no  evidence 
as  to  the  actual  value  of  the  services  rendered.    But  if  Merck  went  in  person. 
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for  a  loan  of  $400,  either  to  London  or  ITew  York,  the  chances  are  that  he 
would  not  get  it,  and,  if  he  did,  the  expense  might  not  be  less  than  $80.  If 
he  sought  to  obtain  a  loan  by  correspondence,  his  expense  would  be  light,  and 
the  Joan,  too,  in  all  human  probability.  The  truth  is  that  a  person,  by  enlist- 
ing others  in  his  service,  especially  if  they  have  superior  knowledge,  skill, 
standing,  experience,  and  influence,  can  often  accomplish  through  them  what 
no  exertions  of  his  own  will  ever  achieve.  To  the  unspeakable  good  sup- 
posed to  be  done  by  procuring  the  temporary  use  of  a  little  money,  medi- 
ation is  a  means,  not  seldom  the  only  means,  of  attainment.  It  was  really 
for  their  experience  and  skill  in  finding  money  to  loan,  on  such  security  as  he 
had,  and  for  their  business  influence  and  efficiency  in  obtaining  through  their 
correspondents  and  allies  loans  on  that  kind  of  security,  that  Merck  employed 
them.  Call  their  vocation  what  you  will,  say  that  it  was  lobbying  the  money 
market,  still  it  was  their  regular  business,  and  he  desired  and  obtained  their 
services  in  that  business,  agreed  to  their  price,  and  paid  it.  Whether  it  was 
extravagant  and  oppressive  we  know  not,  but  the  oppression,  if  any,  was 
theirs,  not  that  of  Sherwood  or  the  corporation  which  he  represented.  Where 
the  lender  of  money  neither  takes,  nor  contracts  to  take,  anything  beyond 
lawful  interest,  the  loan  is  not  rendered  usurious  by  what  the  borrower  does 
in  procuring  the  loan  and  using  its  proceeds.  Thus,  that  the  borrower  con- 
tracts with  one  engaged  in  the  intermediary  business  procuring  loans  to  pay 
him  out  of  the  loan  for  his  services,  and  does  so  pay  him,  will  not  infect  the 
loan,  the  lender  having  no  interest  in  such  Intermediary  business  or  its  pi-o- 
ceeds. 

2.  It  is  insisted  that  these  middle-men,  all  of  them,  should  be  treated  as 
agents  of  the  lender.  Implications  of  .agency  are  easily  overstrained,  misap- 
plied, or  otherwise  abused.  Here  an  express  agency  was  created  in  behalf  of 
tlie  borrower,  and  the  proof  is  plenary  that  the  lender  had  no  agent  engaged 
in  this  transaction  but  Sherwood.  It  matters  not  how  many  agents  appear 
on  the  scene  if  the  lender  has  none  or  only  one.  If  he  holds  control  of  his 
capital,  and  decides  for  himself  when  he  will  part  with  it,  and  on  what  terms, 
and  has  no  terms  but  lawful  interest  and  good  security,  and  satisfies  himself 
that  the  security  is  good,  he  transacts  his  own  business,  and  is  not  to  be 
judged  by  the  law  of  agency.  And  if,  doing  none  of  these  things  in  person, 
he  commits  them  to  a  single  agent,  employed  by  him  at  his  own  expense,  and 
this  agent  alone  represents  him,  the  principal  and  his  agent  are  one,  and  the 
case  is  to  be  treated  just  as  if  the  agent  were  principal.  Here,  according  to 
the  evidence,  and  all  the  evidence,  Sherwood  was  the  agent,  and  the  sole 
agent,  of  the  lender.  True,  the  notes  and  the  deed  were  not  delivered  to 
him  directly  out  of  the  hand  of  the  borrower;  true,  he  did  not  inspect  the 
property  or  examine  the  title  to  see  for  himself  whether  the  loan  was  secure; 
true,  he  did  not  deliver  his  bond  to  reconvey  on  payment  of  the  debt,  out  of 
his  own  hand  to  the  borrower  in  person,  nor  out  of  his  own  hand  pay  to  him 
the  money  loaned, — but  deeds,  bonds,  and  promissory  notes  may  be  delivered 
to  the  absent  and  transmitted  to  any  distance.  Money  paid  to  any  one  ac- 
credited to  receive  it  is  well  paid;  and  he  who  is  satisfied  with  another^s  in- 
spection of  property  or  examination  of  titles  does  not  render  that  other  his 
agent  by  forbearing  to  inspect  or  examine  for  himself.  Nelson  &  Barker 
doubtless  secure  confidence  in  the  inspections  and  examinations  which  they 
make,  procure,  or  adopt,  by  demonstrating  that  they  are  worthy  of  confidence. 
Sherwood  does  not  the  less  judge  of  the  security  by  basing  his  judgment  on 
the  representation  or  opinion  of  whomsoever  commands  his  confidence.  No 
doubt  he  would  be  willing  to  trust  the  borrower's  inspection  and  examination 
if  they  were  trustworthy,  and  he  knew  it  or  believed  it.  Inspections  and  ex- 
ami  nations  which  come  within  the  indorsement  of  Nelson  &  Barker  may.  In 
his  opinion,  be  more  reliable  than  if  they  were  made  by  himself.  It  is  obvi- 
ous that  the  success  of  such  business  as  Nelson  &  Barker  were  engaged  in 
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must  be  staked  on  accuracy  and  reliabilitj.  Bat  grant  that  the  middle^men 
were  by  legal  implication  agents  of  both  parties,  the  lender  as  well  as  the  bor- 
rower for  several  purposes,  such  as  receiving  and  delivering  papers,  inspect- 
ing the  property,  examining  the  title,  etc.,  it  is  certain,  according  to  the  evi- 
dence in  the  record,  that  they  were  not  agents,  express  or  implied,  for  mak- 
ing the  loan,  fixing  the  terms  of  it,  or  accepting  the  security;  nor  did  they  in 
fact  do  these  things,  but  they  were' done  by  Sherwood.  Now,  unless  some 
one  who  represented  the  lender  in  making  the  contract  took,  or  contracted  to 
take,  for  himself  or  the  lender,  or  some  other  person,  something  from  the  bor- 
rower over  and  above  a  legal  rate  of  interest,  how  could  the  contract,  under 
our  Code,  be  usurious?  It  seems  to  us  legally  impossible  that  it  should  be. 
By  using  intermediaries  as  channels  of  transmission  for  papers,  relying  upon 
their  inspection  of  property  and  examination  of  titles,  made  at  the  borrow- 
er's instance,  and  forwarding  the  money  through  them,  also  at  his  instance, 
the  lender  does  not  constitute  them  his  agents  to  make  the  loan,  and  is  not 
chargeable  with  the  consequences  of  dealings  between  them  and  the  borrower, 
whether  those  dealings  be  public  or  private,  known  or  unknown. 

8.  The  question  of  interest  on  interest,  which  the  plea  makes,  that  is,  of 
interest  on  the  first  interest  note  from  its  date,  was  not  decided  or  considered 
by  the  court.  The  declaration  states  that  that  note  was  paid,  canceled,  and 
surrendered  to  the  maker.  It  is  evident,  therefore,  the  note  was  not  before 
the  pleader,  yet  what  pui-ports  to  be  a  copy  of  it  is  annexed  to  the  declaration, 
and  that  copy  not  only  omits  the  indorsement  made  by  Sherwood,  the  payee, 
but  represents  the  note  as  bearing  interest  from  date.  The  note  given  for 
the  principal,  on  the  contrary,  represents  all  the  interest  notes  as  b^ing  in- 
terest from  maturity.  Going  by  the  latter,  which  is  in  the  brief  of  evidence, 
(the  former  not  being  in  the  brief,  and  thus  escaping  our  notice,)  we  regarded 
the  plea  as  to  that  point  not  proved.  Some  time  after  the  judgment  was 
made  up  and  delivered,  the  oversight  became  known  to  us,  but  there  was  no 
reconsideration  of  the  matter.  As  there  was  no  allusion  in  the  brief  of  coun- 
sel for  the  plaintiff  in  error  to  the  point  that  the  first  Interest  note  bore  Inter- 
est from  date,  we  were  authorized  to  conclude  that  he  waived  it,  and  that 
would  justify  us  in  not  looking  out  of  the  briefii  of  evidence  for  one  of  the 
facts  tending  to  support  the  plea.  The  brief  of  counsel,  as  the  rule  of  court 
requires,  shall  alwajrs  indicate  the  points  relied  upon.  That  a  stipulation  for 
interest  on  interest  overdue,  or  for  reasonable  counsel  fees,  is  valid,  has  been 
so  often  ruled  that  we  do  not  consider  either  of  them  an  open  question.  It  is 
lawful  to  contract  for  interest  on  interest  overdue,  and  for  payment  by  the 
debtor  of  reasonable  attorneys*  fees  on  sums,  both  principal  and  interest,  which 
have  to  be  collected  by  suit.  That  the  first  interest  note  was  slightly  larger 
in  amount  than  the  others  is  explainable  by  its  covering  more  time,  by  some 
days,  than  they  did 

4.  Any  evidence,  whether  admissible  or  not,  which  the  court  excluded,  could 
not  and  would  not  have  changed  the  result.  Nor  could  any  modification  of  the 
charge  of  the  court,  whether  by  leaving  out  or  putting  in,  have  so  done.  The 
facts  constrained  a  verdict  for  the  plaintiff  below,  the  controlling  facts  being 
that  the  lenders  parted  with  every  dollar  of  the  loan  on  faith  of  the  borrower's 
contract  expressed  in  the  notes,  and  the  security  offered  and  given  to  secure 
perfurmance.  and  was  in  no  combination,  league,  or  confederacy  with  tliose 
wbo  took  the  commissions,  and  they  who  took  them  did  not  represent  the  lend- 
ers in  loaning  the  money,  fixing  the  terms  of  the  loan,  or  accepting  the  secu- 
rity. Had  the  verdict  not  been  foi  the  plaintiff,  a  new  trial  would  have  been 
due  as  mattej:,  not  of  discretion,  but  of  right.  It  follows  that  in  our  opinion 
the  grounds  of  the  present  motion  are  each  and  all  insufficient,  and  that  a  new 
trial  was  properly  denied.  If  any  error  was  committed  in  the  progress  of  the 
trial,  it  whs  harmless,  for  the  verdict  was  correct.  Though  we  have  notquoted 
authorities,  we  have  examined  them  to  our  satisfaction,  and  on  the  state  of 
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facts  before  us  most  of  them,  we  think,  tend  to  sustain  as.  But  we  are  to  be 
understood  as  construing  and  applying  the  statutes  of  Georgia,  and  not  as  rest- 
ing our  decision  upon  what  has  been  ruled  touching  the  usury  laws  of  other 
states.  It  is  plain  to  every  discriminating  mind  that  any  material  difference, 
either  in  the  law  or  the  facts,  will  unfit  one  case  for  being  an  exact  precedent 
for  another.  The  calamities  which  a  people  may  bring  upon  themselves  by 
borrowing  money  too  lavishly  we  recogn|ze  and  deplore,  but  this  shall  not 
prevent  us  as  a  court  from  protecting  lenders  who  violate  no  law.  Were  it 
our  province  to  give  ad  vice  to  farmers,  we  should  counsel  them  not  to  boiTow, 
and  certainly  not  through  agents  or  loan  agencies;  but  if  they  do  borrow,  even 
in  that  way,  to  abide  by  their  contracts,  and  comply  with  them,  unless  the 
fault  by  which  they  suffer  is  that  of  lenders,  and  not  their  own.  Better  ad- 
vice we  could  not  give.    Judgment  affirmed. 


Caswell  t^.  Bxjnoh  et  aZ. 

(Supreme  Court  of  Georgia.    November  29, 1887.) 

1.  Bquitt— Summary  Pboceedinq — Hearing  in  Vacation—Opening. 

A  summary  hearing  before  the  chancellor  in  vacation  may,  in  the  exercise  of  his 
discretion,  be  reopened  for  more  evidence. 

2.  Rkceivbrs— Dismissal  ot  Bill— RBSTosATioif  or  Pbopbbtt-*Ez  Pabtb  Aridavit. 

Affidavits,  thoueh  taken  ex  pa/rtey  whether  previously  filed  in  the  case  or  not| 
may  be  considerea  on  a  motion  to  dispose  of  property  remaining  in  the  hands  of  a 
receiver  after  the  bill  has  been  dismissed. 
8.  Same— To  Whom  Restored. 

Property  left  in  the  hands  of  a  receiver  after  a  bill  has  been  dismissed  for  want 
of  jurisdiction,  ou^ht  to  be  restored  to  the  party  from  whom  the  receiver  took  it, 
though  the  opposite  party  may  have  a  just  ana  legal  claim  to  the  possession  by 
reason  of  having  purcnased  and  been  put  into  possession  before  the  bill  was  filed. 
With  this  claim,  however  well  founded,  the  receiver  has  no  concern. 
4.  Same— OvsKPLUB  or  Runts  in  Reobtvbr's  Hands. 

The  chancellor  was  warranted  by  the  evidence,  both  that  in  the  record  proper  and 
that  received  after  the  hearing  was  reopened,  in  passing  the  order  to  restore  the 
land  to  the  complainants  in  the  bill,  and  to  pay  them  the  overplus  of  rents  in  the 
receiver *8  hands.    Insolvency  of  the  complamants  furnished  no  ground  for  with- 
holding from  them  this  overplus. 
{^Uabus  lyy  ttie  Cov/rL) 
Error  from  superior  court,  Columbia  county;  Rovby,  Judge. 
Before  the  bill  was  filed,  the  sheriff  twice  sold,  and  the  defendant  twice 
bought,  the  land  in  controversy  as  the  property  of  one  of  the  complainants, 
first  under  a  mortgage  fl.  fa,,  and  then  under  a  general  fl.  fa. ;  and  the  sheriff 
made  an  effort  to  put  liim  in  possession,  but  did  not  completely  dispossess  the 
complainants;  and  they,  as  the  facts  indicate,  pushed  the  defendant  entirely 
out.    Fending  the  bill,  a  receiver  appointed  at  the  Instance  of  the  defendant 
took  possession  of  the  land,  and  rented  out  the  same.    The  bill  was  dismissed, 
on  demurrer,  for  want  of  jurisdiction  over  the  person  of  the  defendant.     See 
Caswell  V.  Bunch,  77  Cra.  504.    On  moving  to  re-enter  the  remittitur^  the 
defendant  moved  for  an  order  to  have  the  land  turned  over  to  him  as  a  pur- 
chaser thereof  at  sheriff's  sale;  he  contending  that  the  sheriff  had  put  him 
into  possession  under  that  purchase.    The  remittitur  was  entered,  and  the 
motion  as  to  disposing  of  the  property  was  set  down  for  hearing  on  a  named 
day  in  vacation.    It  was  heard  accordingly,  but  no  decision  was  that  day  ren- 
dered.   On  the  following  day  the  complainants  gave  notice  of  a  motion  to  re- 
open the  hearing  in  order  to  introduce  ceitain  affidavits.    The  motion  to  re- 
open was  made  accordingly,  the  hearing  was  reopened,  and  the  affidavits  ad- 
mitted, the  defendant's  counsel  objecting.    The  motion  of  defendant,  that  the 
receiver  be  ordered  to  turn  the  property  over  to  him,  was  denied,  and  the 
chancellor  ordered  that  it  be  redelivered  to  the  complainants,  (from  whom  the 
receiver,  as  the  chancellor  held,  took  it;)  that  the  tenant  under  the  receiver 
attorn  to  them;  and  that  the  balance  of  rents  in  the  receiver's  hands,  after 
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paying  expenses  and  certain  costs,  be  paid  to  complainants.  Defendant  ex- 
cepted, alleging — Firttf  want  of  power  to  order  the  property  into  an^  custody 
but  his,  the  bill  being  dismissed;  seoond,  want  of  power  to  reopen  the  hear- 
ing; third,  inadmissibility  of  the  affidavits,  because  taken  ex  parte,  no  part  of 
the  record,  and  not  marked  as  filed;  fourth,  error  in  holding  that  the  complain- 
ants were  in  possession  at  the  filing  of  the  bill,  and  that  the  receiver  took  from 
them;  fifth,  error  in  ordering  possession  to  be  surrendered  to  complainants, 
and  not  determining  wlio  was  lawfully  entitled  to  possession;  sixth,  error  in 
ordering  the  overplus  of  rents  paid  to  complainants,  they  being  conceded  to 
be  insolvent;  seventh,  error  in  deciding  contrary  to  evidence,  justice,  and 
equity. 

Frank  H.  Miller  and  William  K.  Miller,  for  plaintiff  in  error.  Salem 
Butcher  and  C.  H.  Cohen,  for  defendants  in  error. 

Bleckley,  G.  J.  1.  A  summary  hearing  before  the  chancellor  in  vacation 
may,  in  the  exercise  of  his  discretion,  be  reopened  for  more  evidence.  Why 
not?  He  sits  as  chancellor  to  determine  matter  pending  before  him  in  cham- 
bers; and  if  he  lacks  information  upon  it,  why  may  he  not  allow  either  or 
both  parties  to  introduce  more  evidence?  By  stopping  the  hearing  at  a  par- 
ticular point,  he  does  not  cut  himself  off  from  hearing  more.  The  general 
rule  is  that  a  court  of  chancery  is  always  open,  (Code,  §  4222,)  and  we  sup- 
pose that  may  apply  to  the  chancellor  when  sitting  to  determine  a  matter  of 
fact,  or  of  mixed  law  and  fact,  in  chambers. 

2.  What  was  to  be  determined  was  the  disposition  to  be  made  of  the  prop- 
erty In  the  hands  of  the  receiver.  Plow  could  the  chancellor  know  what  to 
do  with  it,  except  by  evidence,  including  afildavits?  It  was  competent  to  re- 
ceive ex  parte  affidavits,  whether  they  had  been  previously  filed  in  the  cause 
or  not.  Either  party  offering  them  had  a  right  to  offer,  if  it  was  in  time; 
and  as  long  as  the  chancellor  held  the  question  open,  it  was  in  time.  There 
seems  to  have  been  no  error  in  receiving  or  considering  the  affidavits. 

3.  Property  left  in  the  hands  of  a  receiver  after  the  bill  has  been  dismissed 
for  want  of  Jurisdiction,  ought  to  be  restored  to  whom?  To  the  party  from 
whom  the  receiver  took  it.  That  is  about  the  least  that  anybody  can  do  upon 
a  bill  that  was  filed  without  jurisdiction, — to  let  matters  go*  back  in  the 
state  in  which  they  were  when  the  unfortunate  bill  commenced.  It  would 
seem  to  make  no  difference  that  the  opposite  party  had  good  claim  of  right  to 
the  possession.  He  ought  to  be  left  to  litigate  that  thing,  and  not  get  the 
possession  upon  a  bill  that  was  entertained  without  jarisdiction,  and  that, 
too,  after  it  has  been  dismissed. 

4.  The  chancellor  was  warranted  by  the  evidence,  both  that  in  the  record 
proper  and  that  received  after  hearing  was  reopened,  in  passing  the  order  to 
restore  the  land  to  the  complainants  in  the  bill.  The  record  proper  is  rather 
more  decisive  than  the  subsequent  affidavits  as  to  the  fact  that  the  complain- 
ants were  the  persons  from  whom  the  receiver  took  possession.  If  we  go  by 
either  or  both,  it  is  almost  absolutely  certain  that  the  complainants,  and  not 
the  defendant,  had  possession  at  the  time  the  receiver  assumed  it.  The  rents 
that  accrued  while  the  receiver  was  in  possession  ought,  of  course,  to  be  paid 
to  those  who  would  have  had  the  rents  if  he  had  not  interfered;  and  in  this 
Instance  the  complainants  were  the  persons  that,  so  far  as  appears,  would 
have  had  them.    It  certainly  can  make  no  difference  that  the  complainants 

,are  insolvent,  because,  whether  insolvent  or  not,  they  are  entitled  to  these 
rents  if  they  were  the  persons  who  would  have  had  them  in  the  absence  of 
any  interference  by  the  receiver.  So  we  see  no  error  in  what  was  done  by 
the  chancellor  on  any  point  in  the  case.    Judgment  affirmed. 
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•  Barron  o.  Walker. 

{Suvrfpn\J6  Court  of  Georgia,    February  8, 1888.) 

1.  Account— Action  on-t-Pleadikq — AmNDMBNT. 

In  an  action  upon  account,  the  bill  of  particulan  aa  well  aa  the  declaration  rep- 
resenting an  account  arising  between  plaintiir  and  defendant,  the  declaration  is 
not  amendable  by  alleging  tnat  the  plaintiff  sues  a  transferee  of  a  third  person. 
An  account  arising  between  such  third  person  and  the  defendant  is  a  different  cause 
of  action  from  that  declared  upon.^ 

2.  SaMB— ASSIONMBNT— PLBASING  AND  PbOOF 

The  written  assignment  of  an  account,  the  writing  not  being  declared  upon,  is  not 
admissible  in  evidence  without  due  proof  of  its  execution. 
{SvUabiL8  hy  the  Court.) 

Error  from  city  court  of  Macon;  Harris,  Jodge. 

Hardeman  db  Dacis,  foi  plaintiff  in  error.  WhUfleld  <&  Alleih  J*  S, 
Lumphint  /.  T,  Niehet^  and  P.  W.  Edge,  for  defendant  in  error. 

Bleckley,  C.  J.  Walker  brought  an  action  against  Barron  upon  an  ac- 
count. The  declaration  was  in  the  short  statutory  form»  and  annexed  to  it 
was  an  account  for  one-half  the  rent  of  certain  specified  land  for  two  years. 
The  bill  of  particulars  made  the  defendant,  Barron,  debtor  to  Walker,  the 
plaintiff.  Wiien  the  case  came  on  for  trial,  an  amendment  to  the  declaration 
was  allowed,  the  effect  of  which  was  to  represent  the  plaintiff  as  a  transferee, 
holding  from  three  certain  persons,  in  respect  to  this  account  for  rent.  In 
the  progress  of  the  trial  a  written  assignment  of  the  account  from  these  three 
persons  to  the  plaintiff  was  offered  in  evidence,  without  being  anywhere  men- 
tioned in  the  pleadings.  It  was  attested  by  two  witnesses.  Its  introduction 
was  objected  to  by  the  defendant,  upon  the  ground  that  neither  of  the  sub- 
scribing witnesses  was  produced.  Neither  of  them  was  produced  or  accounted 
for.  The  court  overruled  the  objection,  and  admitted  the  writing  in  evidence. 
The  jury  found  a  verdict  for  the  plaintiff.  The  defendant  made  a  motion  for 
a  new  trial  on  several  grounds,  including,  as  one  of  them,  the  allowing  of  the 
amendment  to  the  declaration;  and,  as  another,  the  admission  of  the  written 
assignment  in  evidence  without  due  proof.  The  motion  for  a  new  trial  was 
denied. 

1.  The  objection  to  the  amendment  was  that  it  introduced  a  new  cause  of 
action,  and  we  think  it  did  so  clearly.  The  declaration  was  founded  upon 
an  alleged  contract  between  the  plaintiff  and  the  defendant,  and  it  was  a  good 
declaration  for  recovery  on  such  a  contract.  It  set  forth  an  account  in  favor 
of  the  plaintiff  in  a  way  to  import  that  that  account  was  contracted  with  him 
by  the  defendant,  and  the  declaration  as  it  originally  stood  would  have  upheld 
an  action  in  favor  of  the  plaintiff  against  the  defendant  upon  an  account  be- 
tween themselves.  Had  that  declaration  been  proved,  there  would  have  been 
no  difficulty  in  upholding  a  recovery  upon  it.  The  amendment  brought  in  an 
entirely  different  cause  of  action, — one  based  on  an  account  contracted  by  the 
defendant,  not  with  the  plaintiff,  but  with  three  persons  who  were  entire 
strangers  to  the  action.  It  involved,  necessarily,  a  different  contract  from 
that  indicated,  or  from  any  contract  that  could  have  been  indicated,  by  the 
original  declaration,  and  we  think  the  couit  erred  in  allowing  the  amendment. 
The  account  was  assignable,  according  to  section  2244  of  the  Code;  and  if  it 
had  been  declared  upon  as  an  account  in  favor  of  these  assignors,  and  the  as- 
signment had  been  set  forth,  of  course  the  action  would  have  been  well  brought 
in  the  beginning. 

2.  We  also  think  the  court  erred  in  admitting  the  written  assignment,  with- 
out proof  of  it  by  one  or  both  of  the  subscribing  witnesses,  and  without  ac- 
counting fpr  their  absence.    The  writing  was  involved  in  the  title  of  the  plain— 

>  See  note  at  end  of  case. 
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tiff,  suing;  as  transferee.  Had  he  brought  his  action  as  transferee  in  the  be- 
ginning, he  would  have  had  to  prove  the  tissignment,  in  order  to  recover;  cer-  , 
tiiinly  so  unless  he  declared  upon  it,  and  set  it  forth.  Without  the  assignment, 
there  was  no  privity  i>etween  him  and  the  defendant.  The  writing  was  there- 
fore not  merely  incidentally  involved,  as  contemplated  by  section  3837  of  the 
Code,  but  was  directly  involved,  in  making  out  the  plaintiff's  title  to  recover 
against  the  defendant  on  the  account,  even  if  the  action  had  been  brought  cor- 
rectly. So  that  we  hold  the  court  erred  in  overruling  the  motion  for  a  new 
trial.    Judgment  reversed. 

NOTE. 
The  cases  on  the  subject  of  amending  declarations  with  new  matter,  decided  since  the 
last  general  index  of  the  Georgia  Reports,  are  the  following :  Cases  holding  a  proposed 
amendment  not  aJlowable :  Martin  v.  Railroad  Co.,  October  term,  1886;  Lamar  v.  Rus- 
sell, 77  Ga.  807,  2  S.  E.  Rep.  4«7;  Parmalee  v.  Railroad  Co.,  October  term,  1886:  Nor- 
ris  V.  Pollard,  75  Ga.  aW;  Pfelffer  v.  Hunt,  Id.  513;  Vaughan  ▼.  McDaniel,  78  Ga.  97; 
BeU  V.  Railroad,  Id.  520;  Shell  Road  Co.  v.  O'Brien,  Id.  656;  Henderson  v.  RaUroad, 
Id.  718;  Ford  ▼.  Clark,  72  Ga.  760;  Roberts  v.  Insurance  COv.  71  Ga.  478;  Mitchell  v. 
RaUroad  Co.,  68  Ga.  644;  White  v.  Moss,  67  Ga.  89;  Broach  v.  Kelly,  66  Ga.  148;  HaUv. 
Waller,  Id.  488;  Hart  v.  Henderson,  Id.  568;  Fokes  v.  DeVauffhn,Id.  785;  Andrews  v. 
Pogue,  62  Ga.  176.  Cases  holding  a  proposed  amendment  allowable:  Harris  v.  RaU- 
road, 8  8.  E.  Rep.  855,  (March  term,  18»fO  OeUrich  v.  Railroad,  78  Ga.  889;  Lewis  v. 
Harper,  Id.  564;  Rice  v.  Caudle,  71  Ga.  606;  Telegraph  Co.  v.  Bhotter,  Id.  760;  Turner 
V.  Railroad  Co.,  69  Ga.  827;  Railroad  Co.  v.  Dorsey,  68  Ga.  228;  Railroad  v.  Thomas,  Id. 
744;  Cooper  v.  Lockett,  65  Ga.  702;  Anderson  v.  Pollard,  62  Ga.  46. 


East  Bomb  Town  Co.  v.  Broweb  et  al. 
{Supreme  Court  of  Georgia.    March  8,  1888.) 

1.  CoHPoiUTiowB— Contracts— Authority  of  Officer. 

Though  the  by-laws  of  a  corporation  invest  a  certain  officer  with  power  to  make 
contracts  and  execute  conveyances,  yet  where  the  contract  is  made  directly  with 
the  corporation,  and  is  registered  on  its  books,  any  papers  executed  by  the  oificer 
to  carry  the  contract  into  effect  are  prima  fade  unwarranted,  in  so  far  as  they  de- 
part from  the  terms  agreed  upon,  and  so  registered. 

2.  Nxw  Tru;/— Vbrpigt  aoaikst  Sviobxob. 

The  court  erred  in  not  granting  a  new  trial. 
{Syllabus  hy  the  Court.) 

Error  from  superior  court,  Floyd  county. 

Joel  Branham  and  Underwood  ct*  Rotoell,  for  plaintiff  in  error.    C.  IT.  FeatJi- 
ersUme  and  W.  W.  Brooks,  for  defendants  in  error. 

Bleckley,  C.  J.  The  object  of  the  bill  in  this  case  was  to  correct  a  deed. 
There  was  evidence  tending  to  show  that,  in  the  Contract  made  between  the 
parties,  there  was  a  reservation  absolute  and  unqualified  as  to  a  certain  part 
of  the  premises,  wliereas  the  deed  qualified  in  a  material  respect  that  rtoerva* 
tion.  The  court,  in  charging  the  jury  and  dealing  with  the  case  throughout 
the  trial,  seemed  to  consider  that  the  highest  evidence  of  the  contract  was  the 
deed  itself,  and  the  bond  for  titles  in  pursuance  of  which  the  deed  was  made; 
But  the  evidence  proves  conclusively  that  it  was  the  understanding  of  both 
parties  that  the  contract  should  be  and  was  made  directly  with  the  corpora- 
tion, whereas  the  bond  for  titles  and  the  deed  were  simply  the  acts  of  ofiicers 
of  the  corporation.  The  corporation  records  manifested  the  contract  as  the 
complainant  contended  that  it  was;  and  if  these  records  were  properly  made, 
they  were,  in  this  litigation,  the  highest  and  best  evidence  of  what  it  was. 
If  they  were  improperly  made,  or  did  not  speak  the  taruth,  they  would  be  re- 
duced from  this  superior  rank.  The  court,  we  think,  made  the  mistake  of 
treating  the  secondary  as  the  primazy;  like  taking  the  moon  for  the  sun.  The 
bond  and  deed  being  executed  expressly  in  pursuance  of  the  resolution  of  the 
corporation*  <^u]d  shine  with  only  a  retlected  Ugbt;  whereas  the  court  treated 
them  as  shining  with  original,  primary  light.  The  fact  that  the  by-laws  of 
the  corporation  invested  the  president  with  certain  powers  touching  contract- 
v.78.E.nos.7,8 — 18  ,  ^  . 
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Ing  and  executing  contracts,  would  not  prevent  the  corporation  froih  exercis- 
,  ing  like  power,  as  it  is  merely  a  business  corporation;  and  when  it  acted  as 
principal,  the  president  merely  acted  as  agent  in  executing  its  orders.    The 
court  erred  in  not  granting  a  new  trial.    Judgment  reversed. 


Wilson  v.  Sullivan. 
(Supreme  Court  of  Georgia.    May  28, 1888.) 

1.  Libel  and  Slakdbb— Prfvilegbd  Combcuitxcationb— Plbabinob  ik  Acnoirs. 

All  charges,  allegationa,  and  averments  contained  in  regular  pleadings  addressed 
to  and  filed  in  a  court  of  competent  jurisdiction,  which  are  pertinent  and  material 
to  the  redress  or  relief  sought,  whether  legally  sufficient  to  obtain  it  or  not,  are  ab- 
solutely privileged.  However  false  and  malicious,  they  are  n6t  libelous.  This 
privilege  rests  on  public  policy,  which  alljows  all  suitors  (however  bold  and  wicked, 
nowever  virtuous  and  timid)  to  secure  access  to  the  tribunals  of  justice  with  what- 
ever complaint,  true  or  false,  real  or  fictitious,  they  choose  to  present,  provided  only 
that  it  be  such  as  the  court  whose  jurisdiction  is  invoked  has  power  to  entertain 
and  adjudicate.  The  alleged  libelous  matter  in  the  present  case,  being  contained 
in  a  bill  praying  for  an  injunction,  was  relevant  and  material;  consequently,  abso- 
lutely privileged.^ 

d.  Same— Jurisdiction  or  Coubt— Injunction— Against  Judohbnt. 

The  court  of  equity  had  jurisdiction  to  entertain  an  application  for  injunction, 
but  the  court  of  law  that  rendered  the  judgment  sought  to  be  enjoined  had  none. 
Neither  did  the  latter  court  have  power  to  set  aside  the  ludgment  for  perjury  in  its 

grocurement,  (the  ground  for  injunction  urged  in  the  bill,)  no  oonviction  of  perjury 
aving  taken  place.    Code,  $S  3591,  4467. 
8.  Same— Waiveb  of  Pbivileoe— Plea  of  Justification. 

A  plea  to  the  action  for  libel,  justifying  the  words  as  true,  to  the  best  of  defend- 
ant's knowledge  and  belief,  was  no  waiver  of  the  privilege.    The  plea  did  not  ren- 
der words  libelous  which  were  not  so  when  the  action  was  brought. 
iSyUcibua  by  the  Cov/rt) 

Error  from  superior  court,  Pike  county;  Boynton,  Judge. 

T.  R,  Mills,  F.  D,  Diamuke,  and  /.  F,  Redding,  for  plaintiflt  in  error. 
John  I.  Ball,  E.  W.  Hammond,  J.  D.  Stewart,  and  A.  M.  Speer,  for  defend- 
ant in  error. 

Bleckley,  C.  J.  The  alleged  libelous  matter  on  account  of  which  tliis  ac- 
tion was  brought  was  contained  in  a  sworn  bill  filed  by  Wilson  against  Sulli- 
van, to  obtain  an  injunction  against  the  sale  of  Wilson's  property,  the  same 
being  levied  upon  under  an  execution  in  favor  of  Sullivan  against  Wilson  and 
another.  In  order  that  the  case  may  be  f  uUy  understood,  the  whole  bill  is  set 
out  in  this  opinion,  and  is  as  follows: 

*' State  of  Qborgia,  Pikb  County.  —  In  the  Superior  Court  of  said 
County. — To  the  Honontble  John  D.  Stetoart,  Judge  cf  the  Superior  Court 
qf  said  County:  Humbly  complaining,  showeth  unto  your  honor  your  or- 
ator, C.  B.  Wilson,  that  at  the  October  term  of  the  superior  court  of  said 
county,  there  came  on  to  be  heard  certain  matter  wherein  J.  W.  SuUivan  of 
said  county  was  plaintiff,  and  Thomas  Herbert,  a  colored  man,  was  defend- 
ant, and  your  orator  as  seourity  for  said  Herbert.  And  your  orator  further 
showeth  that  at  the  hearing  of  said  cause,  by  means  of  the  corrupt  and  false 
statements  and  testimony  then  and  there  g^ven  to  the  jury  in  said  case  by 
said  plaintiff  in  said  action,  a  verdict  was  rendered  in  favor  of  said  plaintiff 
against  said  Tom  Herbert  as  principal,  and  your  orator,  as  security,  for  a 
large  sum  of  money,  to-wit,  ninety  dollars,  or  other  large  approximate  sum. 
And  your  orator  further  showeth  tliat  by  virtue  of  the  judgment  in  said 
cause,  W.  P.  Bussey,  as  sheriff  of  said  county,  under  an  execution  issued  from 
said  court,  has  levied  upon  certain  property  of  your  orator,  described  in  the 
return  made  on  said  executiont  and  will  sell  the  same  unless  prevented  hf 

*8ee  note  at  end  of  case. 
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jour  honor's  injunction,  on  the  first  Tuesday  in  March,  1884.  And  your  or- 
ator showeth  unto  your  honor  that  the  said  judgment  is  a  nullity,  being 
founded  entirely  upon  a  fraud  practiced  on  said  court  and  jury,  having  been 
procured  by  the  false  and  corrupt  testimony  of  said  J.  W.  Sullivan.  And 
your  orator  further  showeth  that  at  the  same  term  of  said  court  the  grand 
jury  of  said  county  did,  for  and  on  account  of  said  testimony  given  by  said 
Sullivan  in  said  court,  find  a  true  bill  of  indictment  for  the  crime  of  perjury 
against  said  Sullivan ;  and  your  orator  is  advised  that  no  action  was  had  or 
taken  on  such  bill  of  indictment  so  found  and  reported,  for  some  cause  un- 
known to  your  orator,  but  which  your  orator  prays  may  be  inquired  into  by 
your  honor  and  a  jury  of  said  county.  And  your  orator  further  showeth  that, 
since  the  said  term  of  said  court,  and  since  the  said  levy  of  the  execution 
upon  the  property  of  your  orator,  he  has  been  voluntarily  and  freely  ap- 
proached without  solicitation  on  your  orator's  part,  by  two  respectable  citi- 
zens of  said  county,  to- wit,  Squire  Wright  and  Washington  Dewberry,  of 
whose  testimony  he  was  not  aware  previous  to  said  trial  or  to  said  levy,  and 
has  been  informed  by  said  parties  that  prior  to  said  trial  the  said  J.  W.  Sulli- 
van did  approach  them,  the  said  Wright  and  the  said  Dewberry,  and,  know- 
ing them  to  be  poor  and  needy,  did  attempt  to  bribe  them,  the  said  Wright 
and  Dewberry,  and  did  make  to  each  of  them  a  proposition  to  perjure  them- 
selves for  a  consideration,  as  follows,  to-wit,  that  if  they,  the  said  Wright 
and  Dewberry,  would  attend  the  said  court  at  the  said  October  term  thereof, 
and  confiim  the  testimony  of  the  said  Sullivan,  he,  the  said  Sullivan,  would 
give  to  each  of  said  parties  one  dollar  and  fifty  cents  each  for  eveiy  day's  at- 
tendance, and  would  pay  the  hotel  board  of  said  parties,  and  furnish  to  each 
of  said  parties  all  the  whisky  he  could  drink.  And  your  orator  further  show- 
eth that  he  cannot  avail  himself  of  legal  remedy  against  such  execution  being 
enforced  upon  his  property,  as  he  is  advised  that  an  affidavit  of  illegality  will 
not  lie,  even  for  fraud  and  perjury,  against  a  judgment  solemnly  rendered; 
and  that  his  only  redress  is  in  a  court  of  equity,  where  such  matter  are  prop- 
erly heard  and  determined.  And  your  orator  expressly  waives  all  manner  of 
discovery  from  the  defendant  touching  the  various  matters  here  charged 
agiiinst  said  J.  W.  Sullivan.  And  your  orator  prays  that  the  state's  writ  of 
injunction  may  issue  directed  to  the  said  J.  W.  Sullivan,  and  the  said  W  P. 
Bussey,  as  sheriff  of  said  county,  restraining  the  said  Sullivan  and  the  said 
sheriff  from  further  proceeding  with  the  enforcement  of  said  execution,  and 
commanding  and  enjoining  the  said  sheriff  against  selling  the  property  of  said 
orator  at  the  March  sales,  1884,  of  said  county,  and  until  the  further  order  of 
said  court.  And  your  orator  prays  that  your  honor  will  grant  such  other  and 
further  relief  In  the  premises  as  to  your  honor  may  seem  proper.  And  your 
orator  prays  that  said  J.  W.  Sullivan,  and  the  said  W.  P.  Bussey,  as  sheriff  as 
aforesaid,  be  and  appear  at  the  April  term,  1884,  of  said  court,  to  stand  to 
and  abide  such  order  and  decree  as  may  be  made  in  the  premises.  And  your 
orator  will  ever  pray,"  etc.  **F.  D.  Dismttke,  T.  B.  Mills,  Complainant's 
Sol'rs." 

The  bill  was  sworn  to  by  Wilson  on  the  2l8t  of  February,  1884.  The  al- 
leged libel  consists  in  the  imputation  to  Sullivan  of  the  crimes  of  perjury,  and 
attempting  to  bribe  or  suborn  witnesses  to  commit  perjury.  The  allegations 
of  the  bill  upon  both  these  topics — though  upon  the  former  they  are  much 
less  specific  than  they  should  be — are  all  pertinent  to  the  object  for  which  the 
bill  was  filed.  They  come  up  to  any  sound  test  which  has  ever  been  laid  down 
In  £ng(and  or  America,  so  far  as  we  know,  touching  the  privilege  of  plead- 
ing. They  constitute  matter  of  absolute,  unconditional  privilege,  according 
to  all  authorities ;  because  they  are  both  relevant  and  material  to  the  object 
contemplated  by  the  bill.  In  connection  with  the  necessary  details  as  to  the 
matter  of  Sullivan's  testimony,  the  fact  that  he  testified  falsely,  and  the  fact 
that  he  attempted  to  suborn  witnesses  to  corroborate  his  false  testimony. 
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would,  in  reply  to  him,  have  been  admissible  evidence  in  the  original  case, — 
the  une  in  which  he  testified;  and,  liad  they  l)een  proved  to  the  satisfaction  of 
the  jury  which  determined  that  case,  the  verdict  might  have  been  the  re\%rse 
of  what  it  was,  and  the  judgment  which  the  bill  sought  to  enjoin  might  never 
have  been  rendered.  And,  as  to  the  injunction  applied  for  by  the  bill,  if  these 
facts  were  not  material  and  relevant,  the  bill  contoined  nothing  that  was,  for 
the  whole  stress  of  the  bill  was  upon  them.  They  contributed  the  entire 
basis  upon  which  it  rested.  Tlie  case  made  was  one  in  which  the  complain- 
ant sought  relief  by  injunction  against  a  judgment  procured  by  the  false  and 
corrupt  testimony  of  the  plaintiff  iu  that  judgment,  because  of  such  perjury, 
and  because  of  newly-discovered  evidence  (to-wit>  an  attempt  to  suborn  wit- 
nesses) tending  to  prove  the  perjury.  Unless  it  can  be  said  that  a  whole  bill 
is  irrelevant  to  itself,  these  facts  are  relevant;  unless  it  can  be  said  that  a 
whole  bill  is  immaterial  to  its  own  structure,  these  facts  are  material.  They 
are  not  only  material,  but  the  most  material  which  the  bill  contains.  True, 
they  are  not  legally  sufficient,  especially  as  the  bill  does  not  set  out  in  what 
the  false  testimony  consisted,  nor  show  that  the  judgment  or  verdict  could 
not  have  been  obtained  without  it.  Richardson  v.  Roberts,  25  6a.  671.  But 
that  the  bill  lacked  sufficiency  either  in  substance  or  fullness  did  not  deprive 
it  of  privilege;  the  very  object  of  the  privilege  being  to  allow  unstinted  op- 
portunity to  take  the  opinion  of  the  court  upon  questions  of  sufficiency,  as 
well  as  others  arising  in  the  cause.  It  is  not  necessary  tliat  a  bill  shall  be 
able  to  withstand  a  demurrer,  general  or  special,  in  order  that  the  matter  it 
contains,  though  false  and  malicious,  shall  not  be  libelous.  On  the  contrary, 
if  brought  in  the  proper  court,  it  stands  clear  of  the  law  of  libel,  save  as  to 
such  of  its  matter  as  is  irrelevant  or  immaterial.  A  weak  bill*  enjoys  pre- 
cisely the  same  immunity  as  a  strong  one;  before  the  law  of  libel  they  are 
equals.  On  the  general  subject  of  privilege,  and  particularly  on  the  absolute 
protection  of  pleadings  in  judicial  proceedings,  see  Starkie,  Sland.  246  et  seq.; 
Townsh.  Sland.  &  Lib.  381;  Odger,  Sland.  &  Lib.  191.  Our  Code,  in  section 
2980,  enumerates  various  instances  of  conditional  privilege,  but  deals  not  at 
all  with  unconditional  or  absolute  privilege.  This  is  shown  ^clearly  by  the 
next  section,  which  declares  that  '*in  every  case  of  privileged  communica- 
tions, if  the  privilege  is  used  merely  as  a  cloak  for  venting  private  malice, 
and  not  bona  flde  in  promotion  of  the  object  for  which  the  privilege  is  granted, 
the  party  defamed  has  a  right  of  action."  The  characteristic  feature  of  abso- 
lute, as  distinguished  from  conditional,  privilege,  is  that  in  the  former  the 
question  of  malice  is  not  open;  all  inquiry  into  good  faith  is  closed.  And  in 
testing  pleadings,  the  marks  of  absolute  privilege  are  relevancy  and  materi- 
ality. Where  these  are  wanting,  there  is  no  privilege,  or  only  conditional 
privilege  at  most.  The  Code  does  not  mention  pleading  as  a  class  or  instance 
of  privilege;  and,  unless  it  had  done  so,  we  cannot  suppose  that  it  meant  to 
change  the  prior  law  concerning  it  The  terms  "every  case,"  in  the  section 
we  have  quoted,  are  to  be  construed,  every  oase  of  conditional  privilege;  that 
is,  such  privilege  as  the  preceding  section  deals  with. 

Generalizing  the  law  of  the  matter,  as  we  understand  it,  and  applying  the 
same  to  this  case,  we  hold  as  follows:  All  charges,  all  allegations  and  aver- 
ments contained  in  regular  pleadings  addressed  to  and  filed  in  a  court  of 
competent  jurisdiction,  which  are  pertinent  and  material  to  the  redress  or  re- 
lief sought,  whether  legally  sufficient  to  obtain  it  or  not,  are  absolutely  priv- 
ileged. However  false  and  malicious,  they  are  not  .libelous.  This  privilege 
rests  on  public  policy,  which  allows  all  suitors  (however  bold  and  Hoicked, 
however  virtuous  and  timid)  to  secure  access  to  the  tribunals  of  justice  with 
whatever  complaint,  true  or  false,  real  or  fictitious,  they  choose  to  present, 
provided  only  that  it  be  such  as  the  court  whose  jurisdiction  is  involved  has 
power  to  entertain  and  adjudicate.  The  alleged  libelous  matter  in  the  pres- 
ent case,  being  contained  in  a  bill  praying  for  an  injunction,  was  relevant  and 
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material;  conseqaently,  absolutely  privileged.  Francis  v.  Wood,  76  6a.  048. 
The  remedy  for  one  who  has  been  harassed  by  a  malicious  and  groundless 
suit,  where  there  is  any  remedy,  is  not  an  action  for  defamation,  but  for  bring- 
ing and  prosecuting  the  suit  maliciously,  and  without  probable  cause.  The 
general  rule,  however,  is  that  every  one  may  appeal  at  his  own  will  to  {he 
public  conscience,  without  incurring  any  responsibility  save  for  costs.  Courts 
are  the  conscience  of  the  state.  This  being  a  sworn  bill,  the  complainant, 
besides  being  liable  for  costs,  was  subject  to  a  prosecution  for  perjury.  Fran- 
cis V.  Woodf  supra. 

2.  The  declaration  alleges  that  the  chancellor  had  no  jurisdiction  or  author- 
ity to  entertain,  hear,  or  determine  the  issue  made  by  the  bill ;  the  same  be- 
ing cognizable  by  the  court  of  law  which  rendered  the  judgment.  If  this 
means  a  denial  of  jurisdiction  in  a  court  of  equity,  or  in  the  chancellor  as  the 
organ  of  that  court,  to  gmnt  an  injunction  against  the  enforcement  of  a 
judgment  rendered  by  a  court  of  law,  it  is  certainly  a  very  unsound  position. 
That  such  injunctions  have  been  constantly  granted,  every  lawyer  knows. 
The  most  ample  power  to  grant  them — to  say  nothing  of  other  authority — is 
found  in  the  Code,  8§  247,  3210,  3218,  3220.  What  the  declaration  really 
means,  no  doubt,  is  that  the  bill  did  not  state  a  good  case  for  injunction;  and 
that  is  true.  But  tlie  test  of  jurisdiction  to  entertain  a  bill  for  injunction  is 
not  whether  good  cause  for  granting  the  injunction  is  set  forth  in  the  bill, 
but  whether  the  court,  or  its  organ,  the  judge,  could  grant  itfor  any  cause.  If 
the  tribunal  applied  to  can  grant  the  injunction  for  any  cause,  then  any  ques- 
tion about  cause  is  not  a  question  of  jurisdiction,  but  of  the  proper  exercise 
of  jurisdiction.  An  injunction  granted  without  jurisdiction  is  void,  but  one 
granted  by  a  competent  tribunal  for  insufllcient  cause,  though  erroneous,  is 
valid  and  binding  until  vacated  or  set  aside.  There  can  be  no  doubt  that  the 
court  of  equity  in  which  this  bill  was  filed  had  jurisdiction  to  entertain  and 
adjudicate  it,  and  that  the  judge  as  chancellor  had  full  power  to  grant  the 
interlocutory  or  ad  interim  injunction  prayed  for.  And  it  is  certain  that  the 
court  of  law  which  rendered  the  judgment  had  no  power  to  grant  an  injunc- 
tion at  all.  Since  this  bill  was  filed  a  statute  has  been  passed  conferring  such 
power,  but  that  statute  is  not  relevant  to  the  present  inquiry.  Neither  could 
that  court,  consistently  with  the  law  of  the  land,  have  set  aside  the  judgment 
because  it  was  the  result  of  perjury,  the  witness  not  having  been  convicted. 
Code,  §g  3591,  4467.  Not  only  did  the  court  of  equity  have  jurisdiction  to 
entertain  the  bill  and  grant  the  special  relief  prayed  for,  but  it  had  the  sole 
and  exclusive  jurisdiction.  It  follows  that  there  was  no  absence  of  absolute 
privilege  on  account  of  any  defect  in  the  jurisdiction  of  the  court  in  which 
the  bill  was  filed,  and  to  the  Judge  of  which  it  was  addressed.  That  the  ad- 
dress was  proper,  see  Code,  §  4175. 

3.  There  were  three  pleas:  (1^  Not  guilty.  (2)  That  the  woi-ds  alleged 
to  be  libelous  are,  to  the  best  of  the  defendant's  knowledge  and  belief,  true. 
(3)  That  the  words  were  used  by  the  defendant  in  judicial  proceedings,  to 
show  that  the  plaintiff  was  not  entitled  to  enforce  against  the  defendant  the 
judgment  mentioned  in  the  bill;  that  the  defendant  had  received,  before  mak- 
ing the  allegations  in  the  bill,  information  which  justified  him  in  making  the 
charge  complained  of;  and  that  he  used  the  words  in  said  judicial  proceeding 
in  good  faith  and  without  malice,  and  that  the  same  were  never  published  by 
him  unlawfully  or  otherwise.  It  will  be  noticed  that  the  so-called  plea  of 
justification  (which  is  the  second)  is  only  to  the  extent  of  the  best  of  the 
knowledge  and  belief  of  the  defendant.  He  does  not  undertake  anywhere  to 
justify  absolutely  the  charges  in  the  bill  as  true;  and,  if  he  did,  we  do  not 
know  that  that  would  cause  the  loss  of  his  privilege.  If  these  words,  when 
used,  were  absolutely  exempt  from  all  responsibility  for  malice,  whatever 
might  have  been  their  truth  or  falsehood,  it  is  not  easy  to  see  howreaflirming 
them  in  this  action — which,  because  of  the  privilege,  is  not  maintainable — 
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would  render  them  actionable.  If  they  were  not  actionable  when  the  action 
was  brought,  we  do  not  see  how  they  could  become  actionable  by  justifying 
them,  however  absolutely  it  might  be  averred  now  that  they  were  true.  At- 
tending this  averment  in  the  same  answer,  if  not  in  the  same  plea,  is  the 
clafm  of  privilege.  There  is  no  renunciation,  but  an  express  claim  of  it. 
We  think  the  action  is  not  to  be  upheld  on  any  theory  that  the  privilege  was 
waived  by  this  so-called  plea  of  justification.  Furthermore,  the  privilege  of 
defense  is  as  broad  as  the  privilege  of  suit  or  complaint. 

This  is  all  we  deem  it  necessary  to  decide  in  the  case.  It  goes  to  the  vitala 
of  the  action ;  and  the  court  erred  in  not  granting  a  new  trial,  because  the 
vei-dict  was  contrary  to  law,  and  without  evidence  to  support  it.  The  truth 
is  that  when  the  bill  was  introduced  by  the  plaintiff  it  then  became  obvious 
that  the  action  could  not  be  maintained.  There  might  be  some  doubt  about 
it  on  the  declaration,  and  possibly  the  court  was  right  in  not  sustaining  the 
demurrer;  but  when  fhe  bill  came  in,  and  it  could  be  seen  what  it  was,  all 
together,  with  no  separation  or  mutilation  of  its  parts,  it  became  perfectly 
certain  that  the  matter  complained  of  in  the  declaration  was  absolutely  priv- 
ileged.   Judgment  reversed. 

NOTE. 

Libel  and  Slander — ^Privileged  Communioatioks— Pusadinos  and  Affidavits  in 
Judicial  Procbedinos.  In  his  opinion  in  Bartlett  v.  ChristhUf,  (Md.)  14  Atl.  Rep. 
518,  McSherrt,  J.,  cites  numerous  authorities,  which  he  says  ** hold  that  statements  made 
in  any  of  the  pleaaings  or  proceedings  in  a  cause  before  a  court  having  jurisdiction  of 
the  subject,  are  absolutely  privileged,  even  though  made  maliciously  and  falsely, "  and 
he  continues  that  **this  privilege,  protecting  against  a  suit  for  libel  or  slander,  is 
founded  upon  what  would  seem  to  be  a  sound  public  iK>llcy.  which  looks  to  the  free  and 
unfettered  administration  of  justice,  though  as  an  Incidental  result  it  may  in  some  in- 
stances, afford  an  immunity  to  the  evil  disposed  and  malignant  slanderer.  **  Under  the 
circumstances  of  that  case,  he  does  not  find  it  necessary  to  determine  whether  the  priv- 
ilege is  absolute  or  qualified,  but  rules  that  an  action  for  Ubel  will  not  lie  for  statements 
contained  in  a  petition  by  a  receiver  against  his  co-reoeiver,  that  such  co-receiver  was. 
unlawf  ullv  withholding  a  portion  of  the  assets,  and  was  obstructing  their  collection, 
and  that  he  was  acting  in  contempt  of  court,  and  had  embezzled  some  of  the  trust 
money,  even  though  such  statements  are  malicious  and  false ;  they  being  made  in  the 
course  of  judicial  proceedings. 

An  affidavit  filed  in  support  of  an  application  requesting  a  justice  of  the  peace  to  des- 
ignate some  officer  other  than  the  oneproposed,  to  summon  the  jury  in  a  pending  pros- 
ecution, and  charging  the  proposed  officer  with  prejudice  and  collusion.  Is  a  privileged 
communication,  if  made  in  good  faith  and  the  matters  therein  aUeged  are  pertinent. 
Rainbow  v.  Benson,  (Iowa,)  82  N.  W.  Rep.  852.  Statements  in  an  affidavit  in  support 
of  an  answer  to  a  bill  for  injunction  are  privileged,  if  not  impertinent  nor  irrelevant. 
Hart  V.  Baxter,  (Mich.)  10  N.  W.  Rep.  198.  The  communication  to  a  magistrate  havine 
jurisdiction  of  tne  case,  of  a  suspicion  that  a  certain  person  has  committed  a  specified 
crime,  is  privileged  only  where  there  exists  reasonable  and  probable  cause  for  such 
suspicion.  Pierce  v.  Oard,  (Neb.)  87  N.  W.  Rep.  677.  The  publication  of  defamatory 
matter  cannot  be  justified  on  the  ground  that  it  was  in  aid  of  leg^  proceedings,  where 
it  is  not  shown  that  any  criminal  proceedings  were  ever  begun  or  contemplated  against 
the  person  defamed.    Mallory  v.  Pioneer  Press  Ck).,  (Minn.)  26  N.  W.  Rep.  90i. 


Glower  v.  Flemming. 
(Supreme  Cowrt  of  Georgia,    July  11, 1888.) 

1.  Taxation— Salb  under  Execution  and  Tax  Fi.  Fa.— Redemption. 

Though  there  is  incompatibility  in  selliDg  land,  at  the  same  time,  and  as  one  and 
the  same  act,  under  a  tax  fl.  fa.  and  a  /t.  fa.  founded  on  the  judgment  of  a  court, 
yet  the  sale  is  not  void ;  the  result  is  to  annex  to  the  sale,  as  against  both  jl.  faa.y  the 
statutory  incident  of  redemption.  The  property  is  redeemable  by  refunding  the 
whole  amount  paid  by  the  purchaser,  with  tne  statutory  premium  thereon,  but  not 
by  refunding  a  less  amount,  measured  by  the  taxes  due,  with  premium  on  that  much. 

2.  Same— Execution — Excessive  Levy— Life-Estates. 

When  land  is  sold  as  the  property  of  a  tenant  for  life,  both  for  taxes  and  by  vir^ 
tue  of  general^,  /a.,  the  value  of  the  life-estate,  and  not  of  the  fee,  is  the  test  of 
excessive  levy.    Only  the  life-estate  paeses  by  such  a  mixed  sale. 
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8.  Same—Tender— SuFFiciBNOT. 

If  a  mere  tender  upon  an  offer  to  redeem  will  reinstate  one  In  the  legal  title  to 
land  sold  for  taxes,  tne  tender  must  be  made  in  due  time  and  manner,  and  be  con- 
tinuouB.  Should  not  the  money  be  brought  into  court,  in  order  to  recover  in  com- 
plaint or  ejectment! 

4.  Same— PEBSOMPPoy— Ha  rmt.iw8  Ebbob. 

Although  the  court  held  to  an  erroneous  theory  on  the  subject  of  prescription,  a 
new  trial  is  not  required,  prescription  being  needless  on  the  facts  and  law  of  the 
whole  case. 

(Syllabus  by  Ihe  Court) 

Error  from  superior  court,  Clarke  county;  Hutchins,  Judge. 
George  8.  TTionuu  and  A,  J*  Cobb,  for  plaintiff  in  error.    Barrow  d:  ThomcUf 
for  defendant  in  error. 

Bleckley,  C.  J.  1.  Beal  estate,  when  sold  under  a  taxfi.fa.,  being  re* 
deeniable,  and  when  sold  under  a  judgment  being  irredeemable,  there  is  such 
incompatibility  in  these  incidents  that  they  cannot  combine,  and  both  follow 
from  a  single  sale  made  by  one  and  the  same  act,  though  sufficient  authority 
for  making  a  sale  of  either  class  be  in  the  officer's  hands.  An  attempt  to  ex- 
ecute both  powers  t6gether,  or  at  once,  must  result  in  one  of  three  ways*  it 
must  pass  no  title,  or  pass  title  subject  to  redemption,  or  pass  title  not  subject 
to  redemption ;  in  other  words,  the  sale  must  be  a  nullity,  or  good  as  a  tax 
sale,  or  good  as  a  j  udgment  sale.  To  pronoupce  a  sale  void  because  the  officer 
passed  and  exercised  more  power  than  he  needed  for  making  a  valid  sale  of 
either  class,  would  be  a  very  unsatisfactory  solution,  for  it  would  be  to  defeat 
the  purchaser,  not  for  defect,  but  for  excess,  of  authority  In  the  officer.  To 
combine  two  forces,  and  apply  both  where  eithei*  would  have  beefi  sufficient, 
could  not,  it  seems  to  us,  result  in  rest,  rather  than  in  motion,  in  legal  me- 
chanics any  more  than  in  physical.  The  title  moved  out  of  Mrs.  Glower,  the 
defendant  in  these >2.  fas.,  into  Flemming,  the  purchaser.  But  what  sort  of 
title,  absolute  or  conditional;  subject  to  redemption  of  the  property,  or  not  so 
subject?  The  tax^.  fa.  was  the  highest  in  dignity;  it  had  priority  over  the 
other,  was  a  first  lien  on  the  proceeds  of  sale,  and  would  have  taken  them  all, 
had  all  of  them  been  needful  to  satisfy  it.  As  it  denominated  the  proceeds,  so, 
we  think,  it  denominated  and  gave  character  to  the  sale.  Moreover,  when  a 
sale  is  involuntary,  made  not  by  the  will  of  the  owner  but  by  legal  force,  un- 
der process  of  law, — if  it  is  ambiguous,  it  can  be  put  into  either  one  of  two 
classes,  but  not  into  both.  It  ought  to  be  classified  favorably,  not  unfavora* 
bly,  to  the  owner;  as  a  sale  on  terms,  rather  than  one  absolute,  and  without 
terms;  as  a  sale  attended  with  the  right  to  redeem,  rather  than  one  not  so  at- 
tended. But  after  thus  guarding  the  sale,  there  is  no  reason  for  holding  that 
the  property  is  redeemable  on  less  erroneous  terms  than  it  would  be  had  it 
been  sold  under  the  tax  fi,  fa.  alone.  No  larger  estate  was  divested  or  ac- 
quired, and  perhaps  no  larger  a  price  paid  or  received,  than  would  have  been 
had  tlie  sale  been  under  that^.  fa.  only.  And  the  proceeds  belonged  no  less 
to  the  defendant  in  execution ;  and  in  fact  she  had  the  benefits  of  ail  the  pro- 
ceeds in  the  present  case,  for  they  were  applied,  first  to  the  taxes,  and  the  ex- 
cess to  the  judgments.  There  is  no  law  to  redeem  unless  by  refunding  the 
whole  amount  paid  by  the  purchaser,  with  the  statutory  premium  thereon. 
Redemption  could  not  be  effected  by  refunding,  or  offering  to  refund,  a  less 
amount,  measured  by  the  taxes,  with  premiums  on  that  much.    Code,  §  898. 

2.  There  might,  under  the  evidence,  be  some  question  as  to  whether  the 
levy  was  not  excessive,  bad  the  defendant  in  execution  owned  the  fee,  or  had 
the  sale  been  made  under  the  tax^./a.  only;  for,  had  the  defendant  owned 
the  fee,  the  fee  would  have  passed  to  the  purchaser  in  case  of  an  omission  to 
redeem ;  or,  though  she  owned  a  life-estate  only,  the  fee,  being  levied  upon, 
would  have  passed,  had  the  sale  been  made  for  the  taxes  of  that  specific  prop- 
erty only.    The  sale  would,  in  that  case,  have  affected  the  remainder  as  well 
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as  the  estate  for  life.  But  as  the  sale  was  a  mixed  one,  made  not  alone  for  the 
taxes  of  that  specific  property,  the  sale  was  not  excessive,  even  if  the  levy 
was;  for  it  is  nut  shown  by  the  evidence  that  the  life-estate  in  the  whole  tract 
was  too  much  to  levy  upon  for  the  taxes,  nor  is  there  any  evidence  that  a  life- 
estate  in  less  than  the  whole  was  of  any  value,  or  would  have  brought,  if  sold 
separately,  anything  whatever.  When  property  is  sold  for  taxes  as  the  prop- 
erty of  a  tenant  for  life,  no  more  than  the  interest  of  the  tenant  for  life  passes, 
unless  the  sale  is  for  the  taxes  on  that  specific  property  only  This  is  so  where 
the  sale  is  by  virtue  alone  of  the  tax  execution.  Much  more  must  it  be  so 
where  the  sale  is  made,  as  this  was,  under  the  joint  authority  of  a  tax  fl,  fa. 
and  a  general  judgment.  Here  the  proceeds  of  sale  all  belonged  absolutely  to 
the  life-tenant,  and  were  applied  for  her  benefit;  whereas,  if  the  property  had 
been  sold  for  its  own  taxes,  and  for  nothing  else,  the  surplus,  after  paying  the 
taxes,  would  have  belonged  to  the  remainder-men  after  the  lif e^estate  in  the 
same  was  exhausted. 

3.  Two  offers  to  redeem  were  made, — one  attended  with  a  strict  tender,  ex- 
cept that  the  tender  was  too  small  in  amount ;  the  other  sufficient  in  amount, 
but  without  a  strict  tender  of  the  money,  and  of  doubtful  sufficiency  in  point 
of  time.  The  former  we  have  disposed  of  under  the  first  head  of  this  opinion. 
As  to  the  latter,  we  rule  that,  had  it  been  a  strict  and  proper  tender,  it  would 
be  difficult  to  treat  it  as  reinstating  Mrs.  Glower  in  the  legal  title  so  as  to  en- 
able her  to  recover  in  tins  mere  legal  action.  Made  in  proper  time  and  man- 
ner, it  would  have  enabled  her  to  support  a  bill,  or  an  analogous  proceeding 
at  law,  to  compel  acceptance,  and  to  rehabilitate  her  both  with  title  and  pos- 
session; but  to  accomplish  that  result  she  would  have  to  make  the  tender  con- 
tinuous. JTot  taking  that  course,  but  bringing  an  action  of  complaint,  oould 
she  thus  avoid  making  a  continuous  tender  ?  We  think  not.  She  cannot  keep 
her  money,  and  recover  her  land  too.  She  must  at  least  make  a  continuous 
ofi'er  to  pay.  Certainly  this  much  was  necessary  in  order  to  succeed  in  the 
statutory  action  of  complaint,  as  this  action  was,  or  in  ejectment.  Had  she 
brought  the  money  into  court,  that  perhaps  would  have  sufficed  in  place  of 
the  continuous  offer  by  pleading ;  but  one  or  the  other  was  indispensable,  per- 
haps both.  We  need  not  determine  whether  both  would  be  required  or  not; 
it  Is  enough  that  one  or  the  other  was  necessary,  and  she  did  neither.  On  any 
theory  as  to  the  effect  of  tender  which  we  could  possibly  recognize  as  sound, 
the  verdict  against  her  was  correct. 

4.  It  is  true  the  court  erred  upon  the  subject  of  prescription,  and  in  more 
respects,  perhaps,  than  one;  but  there  is  no  occasion  even  to  specify  such  er- 
ror, much  less  to  discuss  it,  for  prescription  was  utterly  useless  to  the  prevail- 
ing party  on  the  facts  and  law  of  his  case,  as  we  have  seen.  He  had  no  need 
for  prescription,  but  was  protected  without  it.  He  was  clothed  with  the  strict 
legal  title  to  the  whole  estate  in  these  premises  for  and  during  the  life  of  Mrs. 
Glower,  the  adverse  party.    The  judgment  refusing  a  new  trial  is  affirmed. 


Savannah,  F,  &  W.  Br.  Go.  c.  Harridan. 

(Supre?n€  CKAirt  of  Georgia,    July  11, 1888.) 

1,  EviDBNOE— Reputation— Testtmont  as  to  One's  Own  RbputatioK.  t 

The  plaintiff  testifying  as  a  witness  in  his  own  favor,  it  was  error  to  allow  him 
to  say,  as  a  part  of  his  evidence,  that  his  character  for  truth  and  voracity  had  never 
been  attacked,  and  that  he  boarded  with  Kennedy,  the  tailor,  who  could  testify  to 
his  good  character. 
d.  Appeal— RByERSAi/—MiNOB  Errors. 

A  new  trial  should  be  granted  for  a  manifest,  even  though  a  minor,  error  ot  law, 
where  the  general  merits  of  the  case  as  one  for  recovery  at  all  are  doubtful,  and 
where  the  damages  found  are  apparently  ezoessive. 

iSyUahMS  by  the  Cowrt,) 
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Error  from  superior  court,  Chatham  county;  Adams,  Judge. 
Chisholtn  <ft  Brwin,  for  plaintiff  in  error.    R.  R.  RieTiards,  for  defendant 
ill  error. 

BLECKX.EY,  C.  J.  1.  In  a  case  so  close  as  this  upon  the  merits  of  the  con- 
troversy, illegal  testimony,  though  in  itself  trivial,  might  sway  the  jury  and 
^x>ntrol  the  verdict.  It  was  palpable  error,  we  think»  to  suffer  the  plaintiff 
to  testify,  over  objection,  that  his  character  for  truth  and  veracity  had  never 
been  attacked,  and  that  he  boarded  with  Kennedy,  the  tailor,  who  could  tes* 
tify  to  his  good  character.  There  is  no  rule  in  or  out  of  the  books,  so  far  as 
we  know  or  have  ever  heard,  by  which  this  evidence  could  be  classified  as 
admissible. 

2.  The  error,  though  so  obvious,  is  so  slight  that  it  would  be  no  cause  for 
granting  a  new  trial  under  ordinary  circumstances;  but  this  case,  upon  the 
legal  evidence,  is  very,  very  doubtful.  If  the  plaintiff  below  is  entitled  to 
recover  at  all,  on  the  general  merits  of  the  dispute,  he  is  barely  entitled.  He 
has  no  surplus  of  merits  to  balance  off  against  his  own  illegal  testimony,  and 
he  ought  to  get  his  verdict,  if  he  can,  without  the  aid  of  such  testimony. 
Furthermore,  the  damages  are  apparently  excessive.  We  do  not  undertake 
to  say  absolutely  that  they  are  too  much,  but,  tested  by  the  evidence  and  by 
the  ordinary  run  of  recoveries  in  damage  cases,— cases  of  personal  injuiy, — 
they  have  to  us  a  look  of  disproportion.  Though  the  only  error  committed  on 
the  trial  (we  find  only  the  one)  was  of  a  minor  character,  we  think  it  was  cause, 
in  this  case,  for  a  new  trial,  and  that  a  new  trial  should  be  granted,  Judg* 
ment  reversed. 


Lttlb  v.  Db  Vaughn. 
{Suvreme  Court  of  Georgia,    July  11, 1888.) 

1.  Chattxl  Mobtoaob—Foreclosurb— Affidavit  of  Illeoalitt— Boni>— Amendmeht. 
By  section  8505  of  the  Code  aU  bonds  taken  under  requisition  of  law,  in  the  course 
of  a  judicial  proceeding,  may  be  amended  and  new  security  given  if  neoessaxj.  A 
bona  given  on  filing  an  affidavit  of  illegality  by  the  defendant  in  a  mortgage  jL  fa.^ 
Issued  to  subject  personal  property,  falls  under  this  section,  and  if  the  penalty  be 
too  small,  and  the  condition  variant  from  that  prescribed  by  the  statute,  it  is  amend- 
able in  both  respects. 

IS.  8amb— MoTiosr  to  AvEin)— Tin  of  FiLnre. 

The  motion  to  amend  is  in  time  if  made  before  any  order  or  judgment  dismissing 
the  illegality  has  been  entered,  although  the  court  has  orally  announced  that  the 
motion  to  dismiss  is  sustained. 

iSyllabu8  lyy  the  Court) 

Error  from  superior  court,  Macon  county:  Port,  Judge. 
W.  JET.  Fish  and  /   W  Haygood,  for  plaintiff  in  error.     F.  T.  Snead,  and 
J,  Jf.  Dupree  by  N,  J.  <ft  T,  A.  Hammond,  for  defendant  in  error. 

Bleckley,  C.  J.  1.  The  bond  required  by  statute,  (Code,  §  3976.)  in  order 
to  entitle  the  mortgagor  to  a  hearing  on  his  affidavit  of  illegality,  was  in  a 
larger  penalty,  and  with  a  somewhat  different  condition  from  that  expressed 
in  the  bond  which  was  given  in  this  case.  But  the  offer  to  amend  in  both 
respects,  which  was  made  pending  the  proceeding  in  the  court  below,  ought 
to  have  been  allowed.  By  the  Code,  §  8504,  '*an  appeal-bond,  and  all  other 
bonds  taken  under  requisition  of  law  in  the  coui*se  of  a  judicial  proceeding, 
may  be  amended,  and  new  security  given  if  necessary."  The  bond  in  ques- 
tion being  one  taken  under  requisition  of  law  in  the  course  of  a  judicial  pro- 
ceeding, to- wit,  the  interposition  acceptanoy,  and  return  of  an  affidavit  of 
illegality,  and  the  investigation  consequent  thereupon,  is  within  the  designa- 
tion **  other  bonds,"  just  quoted,  and  consequently  its  amendment  is  expressly 
authorized.  True  it  is,  that  the  bond  given  was  so  defective,  that  the  officer 
sliould  not  have  accepted  it  nor  returned  the  papers  to  the  court»  but,  on  the 
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contrary,  should  have  proceeded  to  sell  the  property  which  he  had  seized  by 
virtue  of  the  mortgage  fi,  fa.  Brantley  v.  Baker^  75  Ga.  676.  But  as  he 
did  accept  the  bond,  and  return  the  papers  to  court  for  trial,  there  was  in  fact 
a  judicial  proceeding  in  progress;  and  when  that  is  so,  the  bond,  however  de- 
fective, is  amendable.  The  Code  does  not  contemplate  the  amendment  of 
only  slight  defects,  but  of  all  defects  in  bonds  of  this  class.  In  BrantUy  v. 
Baker  the  illegality  was  dismissed,  and  that  was  affirmed,  but  the  right  ta 
amend  was  not  considered;  there  being,  so  far  as  appears,  no  offer  to  amend* 
Here  the  offer  to  amend  and  the  refusal  to  allow  it,  constitute  the  whole  case. 
2.  But  it  is  said  the  offer  was  too  late.  We  think  it  was  in  time;  for  aU 
though  the  court  had  announced  orally  that  the  motion  of  the  opposite  party 
to  dismiss  the  illegality  was  granted,  no  order  of  dismissal  had  been  entered, 
or,  so  far  as  appears,  signed,  or  even  drawn  up.  The  record  indicates  or 
affords  ground  for  inferring  that  the  offer  was  instant  and  immediate  upon 
the  oral  announcement  made  by  the  court  of  its  decision.  That  announoe- 
ment,  the  court  being  one  of  record,  did  not  terminate  the  case.  It  remained 
pending  in  court  to  await  the  preparation  and  entry  of  the  final  order  or  judg* 
ment.  By  analogy  to  the  rule  for  amending  pleadings  (Code,  §  3479)  the 
bond  was  amendable  "at  any  stage  of  the  cause;'*  and  when  the  offer  wa» 
made  to  amend,  the  cause  was  in  a  stage,  though  certainly  the  last  sta^^e,  of 
its  existence.  It  was  about  to  expire,  but  was  not  dead.  Another  analogy 
to  the  rule  for  pleadings  (g  3482)  would  have  authorized  the  court  to  impose 
terms  of  granting  leave  to  amend  when  applied  for  so  late.  In  denying  leave 
altogether,  and  in  dismissing  the  case  in  face  of  the  application  or  offer  to 
amend,  we  think  the  court  erred.    Judgment  reversed. 


Hodge  «.  Brown. 
{Swjiyreme  Court  of  Georgia.    July  11, 1888.) 

MOBTOAGS-— EfFBOT  OF  USURT. 

An  ordinary  mortgage  made  to  secure  a  debt  infected  with  usury  Is  not  void. 
Such  an  Instrument  passes  no  title,  and  is  no  attempt  to  pass  tlUe,  and  henoe  is  not^ 
within  section  2057/  of  the  Code. 
{SylUibus  hy  the  Court) 

Error  from  superior  court,  Pulaski  county;  Kibbeb,  Judge. 
A.  C.  Fate^  for  plaintiff  in  error.    Martin  ds  Coohran,  for  defendant  in. 
error. 

Bleckley,  G.  J  Section  2057/  of  the  Code  provides  that  "all  titles  made 
as  part  of  an  usurious  contract,  or  to  evade  the  laws  against  usury,  are  void." 
Section  1954  declares  that  ''a  mortgage  in  this  state  is  only  a  security  for  a 
debt,  and  passes  no  title."  Tried  by  statute  law,  the  result  is  that  any  secur- 
ity for  a  debt  which,  when  pure,  affords  the  security  by  passing  title,  is,  when 
contaminated  by  usury,  void  and  of  no  effect.  But  a  security  by  mortgage* 
as  it  passes  no  title,  is  not  rendered  void  by  the  statute.  And  we  know  of  no 
law  not  statutory  which  requires  or  authorizes  us  to  hold  that  a  mere,  ordi- 
nary mortgage  to  secure  a  debt  has  less  vitality  than  the  debt  itself.  When 
the  whole  contract  for  payment  is  void,  so  is  any  mortgage  given  to  secure 
payment;  or,  when  the  contract  for  payment  is  void  in  part,  that  is,  as  to  so 
much,  or  such  a  proportion  of,  the  promise,  or  the  stipulated  sum,  the  rnort- 
gage  also  is  void  to  the  same  extent.  So  fiu:  as  the  debt  is  sound,  the  mort- 
gage is  sound.  Here  it  is  contended  that  the  infirmity  of  the  mortgage  is  to* 
tal,  though  the  debt  in  part  is  valid.  We  rule  otherwise,  and  thus  aftirm  the 
judgment.  I  will  add  for  myself  that  excellent  reasons  could  be  given  why 
all  securities  of  every  kind  taken  by  a  creditor  to  secure  an  infected  promise 
ought  to  be  null  and  void.  Such  a  rule  of  law  would  act  as  a  powerful  pre^ 
ventive  of  usury,  and  in  a  case  fully  proved  would  be  free  from  any,  even  the 
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slightest,  injustice  to  the  usurer.  What  moral  riglit  has  one  who  violates  the 
law  by  taking  or  contracting  to  take  usury» — what  moral  right  has  he,  hav- 
ing thus  insulted  the  law,  to  any  aid  from  it  to  enforce  the  security  upon 
which  he  has  rested  his  Illegal  bargain  ?  It  seems  quite  enough  to  afford  him 
such  remedies  to  recover  his  real  debt,  with  lawful  interest,  as  unsecured 
creditors  liave  by  the  general  collecting  laws  of  the  state.  When  the  legis- 
lature really  wants  to  prevent  the  practice  of  usury,  it  can  do  so  in  a  great  de- 
gree by  striking  down  all  securities  on  which  usury  is  built  up.  Judgment 
affirmed. 


Dtjnlap  t>.  Richmond  &  D.  R.  CJo. 
iSupreme  Cov/rt  of  Oeorgia.    July  11, 1S88.) 

1.  Mastbb  asd  Se&yast— NBOUOfiNCB  or  Mastbb— Railroad  Ck>MPAinB8— Ofbbatiko 
OvEB  Other  Roads. 

A  railroad  company  sending  its  locomotive  engineer  (employed  by  the  month) 
with  one  of  its  engines  to  haul  temporarily  for  another  company  the  trains  of  the 
latter  over  the  line  of  such  latter  company,  is  not  responsible  to  the  engineer  for  the 
bad  condition  of  the  track,  nor  for  the  want  of  adaptation  of  the  engine  to  the  track, 
it  not  being  alleged  that  the  employer  company  knew  of  such  bad  condition  or  want 
of  adaptation,  and  concealed  its  information.^ 

3.   SaMB— OWNBRSHIP  OF  ROAD— PbBSUMPTIOW. 

When  a  railroad  company  chartered  by  a  pubUo  law  of  this  state  Is  in  fact  in  open 
posaesslon  and  use  of  its  own  Une,  there  is  no  presumption  that  another  company,  who 
sends  an  euKineer  with  an  engine  to  haul  the  trains  temporarily,  has  leased  the 
road  from  the  proprietary  company,  or  is  otherwise  using  its  franchises,  although 
another  company  may  own  a  majority  of  the  stock,  vote  the  same  at  stockholders' 
meetings,  thus  electing  such  directors  and  officers  as  it  sees  fit,  and  has  and  uses  & 
connecting  line,  and  pays  habituaUy  from  its  regular  pay-car  the  operatives  of  its 
ally  or  dependent.  It  is  the  duty  of  an  engineer  running  trains  upon  a  chartered 
railroad  to  know  who  is  in  possession  of  the  line  and  its  franchises,  or  to  use  due 
diligence  to  asoertain;  a  public  law  of  this  state  putting  him  upon  notice  of  th& 
ownership. 
{Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 
Hoke  dk  Burton  Smith,  for  plaintiff  in  error.    Hopkins  <&  Glenn,  for  de- 
fendant in  error. 

Blrckley»  C.  J.  1.  The  engineer,  being  employed  by  the  month  to  run 
trains  upon  the  road  of  his  employer,  could  iiave  declined  to  go  upon  another 
rosul  to  run  the  trains  of  the  company  owning  that  road.  He  consented  to 
go  for  temporary  service,  went  Hcconlingly,  and  was  injured  by  reason  of  the 
bad  condition  of  the  track,  and  the  want  of  adaptation  of  the  engine  (which 
belonged  to  his  employer)  to  the  track  in  its  actual  condition.  It  is  not 
allegcKl  that  the  employer  knew  either  of  the  bad  condition  or  the  want  of 
adaptation.  For  aught  that  appears,  the  parties  were  on  equal  terms  as  to 
their  knowledge  or  information  touching  both  these  matters.  Had  the  en- 
gineer needed  information  more  than  he  had,  he  should  have  obtained  it,  or 
declined  to  go.  The  question  is  whether  he  had  a  right  to  take  for  granted^ 
as  against  his  employer,  that  the  track  of  the  other  company  was  not  defect- 
ive, but  in  a  fit  condition  to  be  used  under  this  particular  engine  with  safety. 
Did  the  employer  owe  to  him  the  diligence  of  seeing  that  IISb  was  so,  before 
requesting  him  to  go,  and  accepting  his  consent  to  do  so?    The  employer 

>A  master's  liability  for  injuries  to  his  servant  by  reason  of  defective  arrangements 
is  not  that  of  an  insurer  or  guarantor.  He  is  responsible  only  for  reasonable  care  and 
diligence.  Canter  v.  Mining  Co.,  85  Fed.  Rep.  41,  and  note;  Railroad  Co.  v.  Hawthorn, 
(Wash. T.)  19  Pac. Rep.  25;  Berger  v.  Railway  Co.,  (Minn.)  88  N.  W.  Rep.  814,  and  note; 
Robertson  v.  Comelson,  84  Fed.  Rep.  716,  and  note;  Bowen  v.  Railway  Co.,  (Mo.)  8  B. 
W.  Rep.  280. 

As  to  a  servant's  assumption  of  the  risks  of  his  employment,  see  Railroad  Co.  v.  Sims, 
(Ga.)  ante,  176,  and  note. 
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could  not,  by  authority  of  the  contract,  order  him  to  go,  for  the  duty  of  going 
was  not  embraced  in  the  contract  of  employment.  Had  he  objected  and  been 
discharged  for  it,  his  wages  for  the  unexpired  month  would  have  gone  on,  not- 
withstanding. We  thinli:  the  case  is  much  like  that  of  a  farmer  sending  his 
hired  man  to  plough  for  a  neighbor  a  few  days.  If  the  neighbor's  field  is  not 
safe,  has  sink-holes  in  it,  for  instance,  or  the  plough  is  not  adapted  to  the  soil, 
and  from  one  or  both  of  these  causes  the  hired  man  is  injured,  his  employer, 
it  seems  to  us,  would  not  be  to  blame,  and  would  not  be  responsible,  unless 
he  knew  the  facts  which  exposed  his  servant  to  unusual  peril,  and  concealed 
his  knowledge,  or  failed  to  communicate  it. 

2.  As  to  the  theory  that  the  engineer  had  a  right  to  assume  that  his  em> 
ployer  had  leased  the  line  of  the  other  company,  or  was  actually  using  it  as  a 
part  of  one  and  the  same  system,  because  of  the  special  facts  alleged  in  the 
declaration,  all  of  which  are  indicated  in  the  second  head-note,  we  think  it 
unsound,  because  the  two  companies  and  their  lines  were  prima  facie  sepa- 
rate and  distinct.  The  minor  or  dependent  company,  the  one  upon  whose  line 
the  injury  occurred,  was  chartered  by  a  public  law  of  the  state,  and  was  in 
actual  possession  and  use  of  its  own  franchises;  and  for  aught  that  appears 
the  actual  state  of  things  would  have  been  made  known  to  the  engineer  had 
he  used  even  slight  diligenc^  in  making  inquiry.  He  was  not  misled  by  any 
bad  faith  on  the  part  of  his  employer;  and,  though  he  may  have  reasoned 
logically  from  the  premises  immediately  before  him,  the  employer  is  not  bound 
by  the  erroneous  conclusion  to  which  these  premises,  disconnected  with 
others  which  ought  to  have  been  considered,  conducted  his  mind.  By  merely 
asking  a  question  he  most  probably  could  have  ascertained  the  truth.  The 
two  companies  bore  different  names,  and  a  public  law  of  the  state  put  him 
upon  notice  that  they  were  not  united  by  charter.  As  to  any  union  by  con- 
tract, that  was  not  matter  to  be  reasoned  out  from  appearances,  but  to  be  as- 
certained by  inquiry  at  proper  sources  of  information;  there  being  no  repre- 
sentation or  misrepresentation  of  the  fact  by  the  employer,  or,  indeed,  so  far 
as  appears,  by  any  one.  The  court  did  not  err  in  sustaining  the  demurrer  to 
the  declaration,  there  being  no  cause  of  action  set  forth  as  against  the  defend- 
ant. What  redress  might  be  obtained  from  the  other  company  is  not  now  for 
consideration.  It  seems  that  question  has  been  referred  to  another  tribunal. 
Judgment  affirmed. 


Manheim  et  ah  v,  Clafin  €t  oZ. 
(jauvreme  Cowrt  of  C^eorgia.    July  11, 1888.) 

1.  Fbaudulent  Convktances— Rights  op  Creditors— EkjuiTY—JuBisnionoK. 

Where  a  creditor  has  an  honest  mortgage  on  personalty,  and  has  foreclosed  the 
same  at  law,  he  has  no  occasion,  either  as  a  substitute  for  or  in  aid  of  his  foreclosure 
proceeding,  to  file  a  bill  in  a  court  of  equity  in  order  to  realize  the  fruits  of  Ms  fore- 
closure as  against  fraudulent  mortgages  of  prior  date  on  the  same  property,  which 
are  also  foreclosed,  and  under  which  the  property  has  been  seized  and  is  about  to 
be  sold.  The  remedy  of  the  honest  creditor  is  ample,  full,  and  adequate  at  law;  and 
he  may  attack  by  afadavit.  under  section  8d70  of  the  Code,  or,  if  necessary,  mar  ob- 
tain, under  the  act  of  October  16, 1885.  an  injunction,  the  appointment  of  a  receiver, 
etc.,  from  a  court  of  law,  and  especially  under  the  act  of  October  24, 1887,  is  he 
limited  in  his  mode  of  obtaining  equitable  reUef  to  a  petition  addressed  to  the  su- 
perior court. 

2.  Bamb. 

A  creditor,  whose  debt  Is  not  In  judgment,  and  who  has  no  Uen  by  contract  upon 
certain  goods  not  fraudulently  purchased  from  himself,  or.  If  so  purchased,  wmch 
he  does  not  seek  to  reclaim  by  a  resdssloQ  of  ttie  contract,  cannot  pursue  such  goods 
by  bill  In  equity  in  the  hands  of  a  third  person,  who.  In  fraud  of  the  creditor,  has 
purchased,  or  pretended  to  purchase,  them  from  the  debtor.  His  remedy  Is  hy  at- 
tachment, under  section  8297 of  the  Code;  and,  even  did  he  need  equitable  relief,  the 
act  of  1887,  above  cited,  would  confine  him  to  petition  addressed  to  the  superior 
court  as  the  mo  Je  of  obtaining  It. 
{Syllabus  by  the  Court,) 
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Error  from  superior  court,  Falaski  county;  EIibbee,  Judge. 
Martin  &  Smith  and  Jordan  <&  Watson,  for  plaintiffs  in  error.    A,  C,  Pate 
and  Weil  &  Brandt,  for  defendants  in  error. 

Bleckley,  C.  J.  1.  No  one  can  doubt  that  foreclosing  a  mortgage  on  per- 
sonally, under  section  8971  of  the  Code,  is  a  proceeding  at  law;  and  section 
3979a  gives  the  mortgagee  the  option  of  foreclosing  in  equity.  Here  the  n^ort- 
gagees,  Clafin  &  Co.,  took  the  legal  remedy  in  preference  to  the  equitable^ 
and  then,  without  the  least  necessity  for  it  that  we  can  see,  invoked  the  aid 
of  equity  to  enable  them  to  realize  their  money  out  of  the  goods  covered  by 
their  moi-tgage.  This  they  did  solely  because  there  were  prior  fraudulent 
mortgages  in  favor  of  other  persons  covering  the  same  goods,  which  mort- 
gages Imd  already  been  foreclosed,  and  levies  made.  But  section  3979  of  the 
Code  provides  that  "if  any  creditor  of  the  mortgagor,  whether  his  debt  be  in 
judgment  or  not,  desires  to  contest  the  validity  or  fairness  of  the  mortgage 
lien  or  debt,  he  may  make  an  affidavit  of  the  grounds  upon  which  he  relies  to 
defeat  such  mortgage;  and,  upon  filing  the  same  with  the  levying  officer,  to- 
gether with  a  bond  and  good  security,  payable  to  the  mortgagor,  and  condi- 
tioned to  pay  all  costs  and  damages  incurred  by  the  delay,  if  the  issue  be  found 
against  the  contestant,  it  shall  be  the  duty  of  such  officer  to  return  the  same 
to  the  court  to  which  the  mortgage^. /a.  is  made  returnable,  to  be  tried  in 
the  manner  prescribed  above,  for  an  affidavit  of  illegality  by  the  mortgagor." 
Here  is  a  specific  legal  remedy  by  which  to  attack  the  fraudulent  mortgages, 
and  the  bill  does  not  explain  why  it  was  not  used,  or  why,  if  used,  it  would 
not  be  efficacious.  Again,  suppose  it  would  not  be  so,  and  that  for  some  good 
reason  an  injunction,  the  appointment  of  a  receiver,  etc.,  would  be  needful, 
there  would  be  no  occasion  for  changing  forum,  and  resorting  to  a  court  of 
equity,  since,  by  the  act  of  October  16, 1885,  (Acts  1884^85,  p.  36,)  a  court  of 
law  is  just  as  competent  to  supply  all  such  aid,  and  render  it  effectual.  More- 
over, since  the  act  of  1887,  (Acts  1887,  p.  64,) any  equitable  relief  appropriate 
to  such  a  case,  whether  by  injunction,  receiver,  or  otherwise,  can  be  obtained 
by  petition  addressed  to  the  superior  court;  and,  as  the  act  was  designed  to 
establish  uniformity,  by  that  mode  only.  Thus,  the  Code,  §  3979,  the  act  of 
18^5,  and  the  act  of  1887  all  point  to  the  superior  court — the  one  to  which  all 
the  mortgsige^.  fas,,  including  that  in  favor  of  Clafln  &  Co.,  were  returnable — 
as  a  court  competent  to  settle  every  question  of  every  kind,  legal  or  equitable, 
which  has  aiisen  or  can  arise  in  this  litigation ;  a  court  competent  also  to  sup- 
ply all  the  machinery  requisite  to  securing  in  behalf  of  those  entitled  to  them 
all  the  fruits  of  the  controversy.  Why,  then,  should  Clafin  &  Co.  turn  aside 
and  enter,  or  try  to  enter,  another  forum, — ^a  technical  court  of  equity? 

2.  As  to  the  goods  in  another  store,  those  not  included  in  the  mortgages, 
and  which  were  sold  fraudulently  by  Manheim,  the  debtor,  they  wero  subject 
to  attachment  under  section  3297  of  the  Code.  The  statute  embraced  in  that 
section  w^as  passed  for  just  such  a  case, — a  case  in  which  the  creditors  have  no 
judgment  and  no  lien  by  contract,  and  the  bill  suggests  no  obstacle  to  the  use 
of  the  attachment  remedy.  If  these  goods  were  fraudulently  purchased  by 
Manheim  from  these  creditors,  Clafin  &  Co.,  that  is,  by  committing  a  fraud 
upon  them,  they  had  a  right  to  rescind  their  contract  of  sale,  or  pray  for  a  re- 
ceiver, and  reclaim  the  goods  as  their  own ;  but  this  course  they  have  not  taken. 
They  proceed  against  the  goods  as  the  property  of  Manheim,  their  debtor,  and 
do  not  seek  to  defeat  his  title,  but  only  the  title  which  he  has  passed,  or  at- 
tempted to  pass,  unto  his  fraudulent  or  pretended  vendee.  This  they  could 
do  as  well  b^r  attachment  as  by  bill  and  receiver,  even  were  equity  jurisdiction 
exercisable  by  bill  still  in  full  vigor,  as  full  vigor  as  it  ever  was;  but  we  ap- 
prehend that,  did  these  creditors  need  equitable  relief  on  this  branch  of  their 
case,  they  would  now  have  to  obtain  it,  not  by  bill  in  a  technical  court  of 
equity,  but  by  petition,  according  to  the  act  of  1887,  to  the  superior  court.    On, 
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such  a  petition  that  court  could  act  as  a  court  of  equity,  or  as  a  court  of  law, 
or  as  both ;  that  is,  it  could  and  would  act  as  the  superior  court  simply,  using 
all  the  remedies  and  remedial  machinery  appropriate  to  the  case,  and  admin- 
istering all  the  relief,  legal  and  equitable,  to  which  the  respective  parties  M^ere 
entitled.  A  case  in  the  superior  court,  on  such  a  petition,  might  have  both 
feet  in  equity  or  both  in  law,  or  one  in  equity  and  the  other  in  law.  But  with 
few,  if  any,  exceptions,  the  superior  court  is  no  longer  a  technical  court  of 
equity, — the  court  whose  juHsdiclion  and  intervention  this  bill  invokes;  for 
most  cases  it  is  more, — a  court  of  law  and  equity.  To  reach  it  as  such,  how- 
ever, it  has  to  be  approached,  not  by  bill,  but  by  petition;  and  the  defendant 
has  to  be  warned  to  appear,  not  by  subpoena,  but  by  process.  As  the  act  is  so 
plain,  and  its  provisions  so  simple,  there  seems  to  be  no  reason  why  it  should 
be  complied  with,  and  the  scheme  of  uniformity  which  it  seeks  to  establish  bo 
observed.  As  this  is  the  first  time  we  have  had  occasion  to  apply  it,  we  shall 
start  by  applying  it  correctly,  and  not  attempt  to  sacrifice  the  law  in  order  to 
save  the  case.  The  chancellor  erred  in  granting  an  injunction  and  appointing 
a  receiver,  and  in  all  the  rest  of  his  order.    Judgment  reversed. 


Matthews  et  al.  v,  Hudson  et  aL 
(Sv^preme  C<mrt  of  Georgia,    July  12, 18S8.) 

Wills— Ooitbtbijction—Natubb  of  Bbtatb—Wastb— Rights  of  Bxbotttobt  Dwisbks. 
A  devise  made  in  1864  by  a  mother  to  a  trustee  for  her  son,  and,  if  the  son  should 
die  without  a  child  or  children,  the  trustee  to  sell  and  make  an  equal  distribution 
of  the  proceeds  of  sale,  and  place  the  same  in  the  bands  of  another  trustee  for  the 
other  children  of  the  testatrix,  created  in  the  son  a  fee,  determinable  upon  his  dy- 
ing without  a  child  or  children,  and  the  other  ohildren  were  intended  to  take  by  ex- 
ecutory devise,  and  not  by  contingent  remainder,  and  no  remainder  was  created  by 
implication  in  the  child  or  children  of  the  son.  It  follows  that  neither  of  these 
classes  can  interfere  durinfi^  the  life-time  of  the  son  to  prevent  him  from  committing 
waste  upon  the  devised  premises. 

{SylldbtLa  hy  the  Covat.) 

Error  from  superior  court,  Jefferson  county;  Hikes,  Judge. 
R.  W.  Carswell  and  WJUgham  d  Hudson^  for  plaintiffs  in  error.    Cain  c& 
PolMllt  for  defendants  in  error. 

Bleckley,  0.  J.  The  will  does  not  expressly  limit  the  son's  interest,  as 
beneficiary,  to  his  life,  nor  is  anything  appointed  for  the  trustee  to  do  except 
to  sell,  distribute  the  proceeds,  and  pay  them  over  to  another  trustee  in  case 
of  the  son's  death  without  child  or  children.  No  power  of  sale  or  manage- 
ment is  conferred  on  the  trustee  to  be  exercised  during  the  life  of  the  son, 
and  the  trust  was  to  become  active  in  the  one  event  only;  that  is,  death  with- 
out child  or  children.  The  devise,  legally  speaking,  as  to  the  measure  of  the 
estate  taken  by  the  son,Js  not  materially  different  from  what  it  would  have 
been  if  no  tinistee  had  been  interposed,  but  the  gift  made  directly  to  the  son, 
and  then  to  the  other  children  of  the  testatrix,  on  the  contingency  mentioned. 
The  trust  has  no  significance  in  measuring  the  estate,  but  is  virtually  a  power 
of  sale,  etc.,  exercisable  alone  on  the  given  contingency.  In  case  of  death 
with  children,  the  trustee  will  have  as  little  to  do  after  death  as  before;  that 
is,  nothing  whatever.  The  testatrix  appointed  a  trustee,  and  invested  him 
with  the  formal  legal  title,  so  that  he  might  appear  on  the  scene  for  the  exe- 
cution of  a  specific  power  if  a  certain  contingency  happened.  Upon  the  hap- 
pening of  that  contingency,  and  in  that  event  only,  was  the  fee  in  behalf  of 
the  son  to  be  defeated.  The  devise  was  in  trust  for  him,  not  merely  for  his 
use  and  enjoyment,  but  the  title  was  put  in  the  trustee  for  him,  without  any 
limit  as  to  time,  save  on  the  single  condition  of  death  without  immediate  off. 
spring.  Bhould  he  die  with  such  offspring,  there  would  be  nothing  to  cut 
down,  reduce,  or  determine  bis  estate  in  the  property.    The  contention  is,  on 
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the  part  of  the  complainants  in  the  bill,  that  the  son  took  but  an  estate  for 
life,  with  remainder  to  his  children,  If  any,  and,  if  none,  then  the  remainder 
went  over  to  the  other  children  of  the  testatrix.  Estates  by  implication  are 
not  favored,  and  the  supposed  remainder  in  behalf  of  the  son's  children  rests 
wholly  on  implication.  The  implication,  in  this  case,  is  a  possible,  but  not  a 
necessary,  one,  for  the  terms  of  the  will  are  quite  as  consistent  with  an  Inten- 
tion on  the  part  of  the  testatrix  to  give  the  absolute  fee  to  her  son,  in  case  he 
had  children,  as  to  give  a  life-estate  only  with  remainder  to  such  children. 
There  was  on  her  part  no  want  of  confidence  in  the  intelligence,  discretion, 
and  virtue  of  the  son,  for  she  not  only,  in  another  part  of  the  will,  gave  to 
him,  directly  and  absolutely,  slaves  and  other  personalty,  but  constituted  him 
the  trustee  for  her  other  children ;  and  it  would  be  to  his  successor  in  this 
trust  that  his  own  trustee  would  have  to  account  for  the  proceeds  of  the  land 
in  question  in  case  he  had  to  administer  it  by  reason  of  the  son's  dying  child- 
less. The  beneficiary  of  the  first  trust  (the  son)  was  appointed  trustee  to 
take  and  hold  the  testatrix's  bounty  to  the  beneficiaries  of  the  second  trust, 
{her  other  children.)  While  she  constituted  another  trustee  for  him  as  to  this 
land,  she  constituted  him  trustee  for  her  other  children  as  to  what  she  gave 
them  out  of  her  estate,  including,  according  to  the  letter  of  the  will,  their 
contingent  interest  in  the  proceeds  of  this  land;  but,  of  course,  as  he  would 
be  dead  before  this  interest  could  vest,  if  it  ever  vested,  she  did  not  expect 
him,  but  his  successor,  to  receive  the  proceeds  of  the  land  from  the  son's  trus- 
tee in  case  the  executory  devise  took  effect.  Can  it  be  surmised  with  any  de- 
gree of  probability  that  a  mother,  who  could  trust  her  son,  not  only  to  take 
without  restriction  slaves  and  other  personalty  under  her  will,  but  to  repre- 
sent her  other  children  in  a  fiduciary  capacity,  intended  not  to  trust  him  to 
provide  for  his  own  children,  in  his  own  way,  if  he  should  have  children? 
And  this  is  the  very  hinge  of  the  case.  Did  she  trust  him  to  provide  for 
them,  or  did  she  intend  to  provide  for  them  herself,  by  an  implied  limitation 
of  his  interest  in  this  land  to  an  estate  for  his  own  life,  and  by  an  implied  re- 
mainder in  fee  to  them  after  his  death  ?  If  provision  for  his  children  was  her 
purpose,  there  is  a  strong  probability  that  she  would  have  expressed  it,  and 
not  left  it  to  implication.  It  is  plain  that  she  was  not  swayed  by  a  desire  to 
keep  this  particular  land  in  the  family.  She  did  not  devise  it  specifically  to 
her  other  children  on  the  contemplated  contingency,  but  directed  a  sale  of  it, 
and  a  division  of  the  proceeds.  Had  she  intended  it  or  its  proceeds  to  go,  by 
way  of  remainder,  to  her  son's  children,  would  she  not  also  have  directed  a 
sale  and  division  in  their  behalf,  or  else  have  said  that  the  land  itself,  and  not 
its  proceeds,  was  to  be  theirs?  Mark  that  the  devise  over  is  not  of  the  land, 
but  of  the  proceeds  of  its  sale.  The  identical  property  given  to  the  son  is 
never  to  reach  the  other  children  of  the  testatrix  or  their  trustee,  but  only  the 
money  which  it  brings  when  sold.  If  there  is  a  remainder  created  for  the 
son's  children,  it  is  in  the  land;  and  if  a  remainder  over,  it  is  in  a  different 
thing, — the  fund  produced  by  a  sale  of  the  land. 

Independently  of  the  special  features  of  this  will,  to  which  we  have  called 
attention,  there  are  several  cases  in  our  Reports  which  tend  to  show  that,  on 
general  principles,  this  devise  creates  a  base  or  qualified  fee,  and  not  an  estate 
for  life,  with  contingent  remainders.  HUl  v.  Al/ord,  46  Ga.  247;  Harris  v. 
Smith,  16  Ga.  545;  Gibson  v.  Hardaway,  68  Ga.  870;  Qroce  v.  Rittenherry, 
14  Ga.  232.  Though  not  read  or  cited  in  the  argument,  our  attention  has 
since  been  called  to  Wetter  v.  Hydraulic  Co,,  75  Ga.  540,  a  case  which,  at  first 
view,  seems  directly  in  point,  and  the  devise  construed  is  apparently  in  some 
respects  stronger  for  a  base  fee  than  the  one  now  under  consideration.  Yet 
the  conrt  held  that  only  a  life-estate  was  created  in  the  first  taker,  and  that 
the  subsequent  limitation  implied  a  contingent  remainder  in  favor  of  children, 
with  remainder  over  in  the  event  that  failed.  But  the  will  involved  in  that 
case  was  made  in  1889,  when  the  old  law  prevailed  both  as  to  marital  rights 
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and  sole  inberitanoe  by  the  husband,  and  the  legatee^  then  an  infant,  was  th» 
daughter  of  the  testatrix,  and  by  the  will  took  the  whole  of  her  estate,  reaU 
personal,  and  mixed.    She  afterwards  married,  and  died,  leaving  children* 
who  claimed  the  property  in  controversy,  under  the  will,  as  devisees  in  re- 
mainder.   By  that  will  the  infant  daughter,  on  attaining  majority,  was  then 
to  become  the  absolute  owner  of  all  the  mother's  estate,  to  have  and  hold  the 
same,  "and  her  heirs,  forever."    Custody  and  control  of  the  estate  were,  in 
the  mean  time,  given  to  the  executors  for  her  use  and  benefit.     If  she  died 
leaving  no  issue  or  lineal  heirs,  the  whole  estate  was  to  go  and  belong  to  the 
mother  and  sister  of  testatrix,  as  tenants  in  common,  and  their  heirs,  forever; 
and  should  the  daughter  survive  them,  and  die  without  issue,  "as  aforesaid," 
then  living,  the  whole  estate  was  to  vest  in  the  next  of  kin  of  testatrix  then 
living;,  and  their  heirs  forever.     The  executors  were  authorized  to  assume  and 
exercise  the  necessary  and  lawful  trust  "herein  prescribed"  as  to  custody  of 
the  estate,  and  at  their  discretion  to  sell  the  same,  or  any  pai*t,  to  vest  the 
proceeds  in  stocks,  and  to  transfer  the  same  to  the  daughter,  at  majority,  or 
to  the  mother  and  sister,  or  other  heirs,  after  the  daughter's  death  without 
issue  or  lineal  heirs  then  living.    Such  was  that  will,  and  that  it  presents  a 
very  powerful  case  in  favor  of  an  estate  in  fee,  defeasable  on  the  contingency 
of  death  without  leaving  children,  cannot  be  doubted  or  denied.    I  need  not 
pass  in  review  the  reasons  which  the  court  gave  for  deciding  otherwise;  but 
those  which  present  themselves  to  my  own  mind  are  briefly  these:    The  le^^- 
atee  was  an  infant,  and  whether  she  would  have  capacity  to  provide,  by  mar- 
riage contract,  directly  or  judicially,  for  her  offspring,  or  even  for  herself,  the 
testatrix  did  not  and  could  not  know.    If  she  failed  so  to  provide,  her  fortune, 
both  as  to  her  and  her  children,  would  be  at  the  mercy  of  her  husband,  who» 
by  reducing  it  to  possession,  would  own  it  all.    Should  he  not  do  this,  be 
would,  in  case  of  her  death  during  the  coverture,  be  her  sole  heir  at  law,  and 
as  such  take  it  all,  unless  she  died  testate,  which  could  not  happen  without 
his  consent.    In  the  face  of  these  legal  possibilities,  it  would  be  rational*  if 
not  necessary,  to  imply  a  remainder  in  behalf  of  the  daughter's  children. 
None  of  the  reasons  here  indicated  are  operative  in  the  present  case,  in  whicli 
a  son,  and  not  a  daughter,  was  the  immediate  object  of  the  mother's  bounty. 
Though  his  age  is  not  disclosed  by  the  bill,  (and  on  the  bill  alone  was  the  judgr. 
ment  we  are  reviewing  predicated,)  he  had  reached  years  of  discretion,  and  tlie 
mother's  confidence  in  his  discretion  was  manifested  by  appointing  him  trus- 
tee for  her  other  children.    His  marriage  would  not  result  in  clothing  his  wife 
with  his  rights  of  property.    He  could  make  a  will  without  her  consent,  an<l» 
on  his  death  intestate  leaving  children,  she  would  not  inherit  his  whole  estate* 
but  take  only  dower,  or  a  child's  part,  in  realty,  and  a  child's  part  in  person* 
alty.    Such,  to  say  nothing  of  other  distinctions,  are  the  differences  between 
the  two  cases  in  respect  to  causes  for  imputing  to  the  testatrix,  by  mere  im* 
plication,  an  intention  to  provide  for  grandchildren  by  way  of  remtiinder. 
Certainly  the  general  rule  is  that  a  devise  or  bequest  to  a  child,  though  fol- 
lowed by  a  contingent  limitation  over,  is  not  to  be  construed  as  a  direct  pro. 
vision  for  grandchildren,  unless  so  expressed,  but  as  means  to  enable  the  child 
to  provide  for  his  own  children  in  a  way  suitable  to  himself.    Unless  some 
sufficient  reason  appears  why  this  latter  object  alone,  or  with  others,  is  not  to 
be  supposed,  it  is  not  sound  construction  to  attribute  to  the  testator  an  object 
which  he  has  not  declared.    While,  if  Wetter  v.  Hydraulic  Co.  is  a  sound  ad- 
judication, there  may  be  some  doubt  as  to  the  correctness  of  our  ruling,  we 
think  the  judgment  denying  the  Injunction  in  the  present  case  ought  to  be 
afilrmed.    It  is  conceded  that  if  Hudson  took  a  fee  of  any  sort,  he  is  exempt 
from  the  supervision  of  chancery  in  respect  to  waste;  and  such  undoubtedly  ia- 
the  law.    We  think  he  took  a  qualified  fee.    Judgment  affirmed. 
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Anderson  et  al,  t>.  Simms  et  ah 
{SupreTue  Court  of  SoiUh  CaroUiia,    September  31, 1888.) 

Limitation  of  Actions— Pisabilities— Infancy— Tbu8t»— Liability  of  Trustbb. 

Ck)de  S.  C.  $  124,  provides  that  the  period  within  which  an  action  must  be  brought 
under  the  statute  of  limitations  cannot  be  extended  more  than  five  years  by  any 
disability,  except  infancy;  **nor  can  it  be  so  extended  in  any  case  longer  than  one 
year  after  the  disabilitv  ceases. "  Held,  that  a  beneflciaiy  of  a  trust-estate,  who 
at  the  age  of  IS  joined  in  the  execution  of  a  discharge  of  the  truatee,  cannot,  five 
years  after  attaining  her  majority,  maintain  an  action  against  the  estate  of  the 
trustee  for  an  alleged  balance  due  from  thcj  trust-estate,  the  limitation  of  such 
actions  being  six  years. 

Appeal  from  oommon  pleas  circuit  court  of  Barnwell  county;  FRAsisii, 
Judge. 

W.  A.  Holmant  (Charles  Carrol  Himma^  of  counsel,)  for  appellants.  Izlar 
&  Thofnpaont  for  respondents. 

McGowAN,  J.  The  facts  will  sufficiently  appear  from  the  "agreed  state- 
ment of  the  case,"  which  is  as  follows:  "Griffin  Owens  departed  this  life  A. 
D.  1852,  leaving  of  force  and  unrevoked  his  last  will  and  testament,  and  by 
said  will  the  said  testator  devised  to  his  daughter  Sarah  Widener,  afterward 
Weathersbee,  property  consisting  of  lands,  money,  and  negroes;  and  by  said 
will  the  testator  appointed  his  son  £.  D.  Owens  trustee,  to  take,  receive,  and 
hold  the  said  property,  or  the  proceeds  that  might  arise  from  the  sale  thereof, 
for  the  sole  and  separate  use  and  benefit  of  his  said  daughter  Sarah,  for  and 
during  her  natural  life,  paying  to  her  the  annual  income  thereon;  and,  after 
the  death  of  his  said  daugliter,  the  estate  was  to  be  divided  equally  between 
the  ctiildren  of  his  said  daughter  as  might  be  alive  at  that  time.  The  said  £. 
D.  Owens  accepted  the  trust  imposed  by  said  will,  and  received  property,  on 
aooonntof  his  said  wards,  of  various  kinds,  as  before  stated;  and  tliat,  shortly 
after  receiving  the  same,  the  entire  trust  property  was  converted  into  money, 
during  the  year  1852.  These  plaintiffs  are  the  surviving  children  of  the  said 
Sarah  Weathersbee.  A  bill  was  filed  in  the  court  of  equity  for  Barnwell 
district,  1853,  by  the  trustee,  against  Mrs.  Weathersbee  and  two  of  tlie  plain- 
tiffs, Evan  Widener  and  £ste8  S.  Weathersbee,  who  were  then  minors.  The 
purpose  of  said  bill  was  to  allow  the  trustee  to  make  a  sale  of  a  tract  of  land 
to  his  wards,  conveying  it  to  them  upon  the  limitations  and  conditions  as  set 
forth  in  the  will  of  the  said  testator,  and  to  allow  the  trustee  (£.  D.  Owens) 
to  appropriate  so  much  of  the  trust  funds  in  his  hands  as  was  necessary  for 
the  payoient  of  the  purchase  money  of  said  tract  of  land.  The  matter  was 
referred  to  the  commissioner  in  equity,  to  ascertain  the  advisability  of  the  sale 
bj  the  trustee  of  the  said  tract  of  land  to  his  wards,  and  to  report  generally 
upon  the  amount  and  condition  of  the  trust-estate,  and  of  what  it  consisted. 
The  commissioner  made  his  report,  advising  and  recommending  the  sale;  and 
reported,  further,  that,  after  deducting  the  purchase  money  of  the  said  tract 
of  land  from  the  funds  in  the  hands  of  the  trustee,  there  still  remained  a 
balance  of  9360.90,  and  that  the  same  consisted  entirely  of  money.  This  re- 
port was  made  February,  1856.  The  same  was  confirmed,  and  the  sale  or- 
dered to  be  made.  Nothing  further  was  ever  paid  by  the  trustee  to  his  wards, 
either  eorpm  oft  interest,  until  1873,  when  the  trustee  paid  to  Mrs.  Weathers- 
bee $200,  taking  the  I'eceipt  wtiich  is  set  out  in  full  by  the  master  in  his  re- 
port. When  this  receipt  was  signed,  the  plaintiff  Emma  L.  Anderson  was 
only  12  or  13  years  of  age.  Both  tlie  tmstee  and  the  life-tenant  are  now  dead; 
the  life-tenant  having  died  1881,  and  the  trustee  on  19th  October,  1873.  The 
trustee,  shortly  before  his  death,  conveyed  all  of  his  real  estate  to  his  children 
named  in  the  master*s  report  herein,  fbr  the  purpose  of  a  division,  in  consid- 
eration of  natural  love  and  affection.  The  estate  of  Owens  is  now  totally  in- 
solvent, his  children  having  appropriated  what  personal  estate  was  left  to 
v.78.E.no.9— 19 
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their  own  nse  immediately  after  his  death  (E.  D.  Owens)  without  any  ad- 
ministration being  granted.  The  trustee,  Owens,  predeceased  the  life-tenant, 
Sarah  Wheathersbee,  by  about  nine  years, "  etc.  The  master  found,  as  matter 
of  fact,  that  there  was  no  fraud  in  the  settlement;  and  bars  all  of  the  plain- 
tiffs,  except  Emma  L.  Anderson,  who,  when  she  signed  the  release,  was  an 
inf an 1 13  years  old ;  and  finds  for  lier  $168. 50.  To  this  report  there  were  excep- 
tions, and  his  honor.  Judge  Eraser,  sustained  the  exceptions,  and  dismissed 
the  a>mplaint;  and  from  this  decree  the  plaintiffs  appeal  upon  the  following 
exceptions:  '*(1)  Because  the  court  erred  in  holding  that  the  plaintiff  Emmn 
L.  Andersou  was  charged  with  notice  of  the  character  and  conditions  of  the 
trust-estate  from  certain  proceedings  had  in  the  court  of  equity  in  regard 
thereto,  in  the  year  1856,  wl)en,  as  a  matter  of  fact,  she  was  not  born  at  that 
time,  and  it  was  error  of  law  for  his  honor  to  hold  that  she  was  bound  by  said 
proceedings;  because,  as  his  honor  says:  *  She  could  easily  have  obtained  from 
her  trustee  and  the  other  plaintiffs  a  knowledge  of  the  true  state  of  facts.* 
(2)  Because  the  court  erred  in  considering  any  losses  that  might  have  been 
sustained  by  the  trust-estate  between  the  years  1856  and  1873,  when  no  such 
issue  had  been  raised  by  the  pleadings.  (3)  Because  the  court  erred  in  hold- 
ing that  the  giving  of  the  receipt  to  the  trustee  by  the  plaintiffs  and  the  life- 
tenant  was  such  a  relinquishment  and  surrender  of  thelife-estateby  theilife-ten- 
ant  to  the  remainder-men  as  would  cause  the  accrual  of  their  rights,  so  that 
they  could  bring  an  action  before  the  death  of  life-tenant.  (4)  Because  the 
court  erred  in  holding  that  this  action  was  barred  by  the  statute  of  limitations, 
and  that  the  statute  commenced  to  run  from  the  date  of  said  receipt,  (1873, ) 
when,  as  matter  of  law,  the  statute  did  not  commence  to  ran  against  the  plain- 
tiffs until  the  falling  in  of  the  life-estate;  which,  it  is  submitted,  accrued  upon 
the  death  of  the  life-tenant,  in  1881;  and,  this  action  having  been  commenced 
within  six  years,  from  the  death  of  the  life-tenant,  the  plaintiffs  are  not  barred 
by  the  statute.  (5)  Because  his  honor  erred  in  holding  that  the  plaintiff 
Emma  L.  Anderson,  who  was  an  infant  at  the  time  said  receipt  was  given, 
is  bound  by  the  same,  and  that  the  statute  commenced  to  run  against  her 
from  that  time.  (6)  Because  the  court  erred  in  holding  that  the  trustee  aban- 
doned his  trust  at  the  date  of  said  receipt,  (1873,)  when,  as  naiktter  of  fact,  he 
continued  to  exercise  the  duties  thereof,  even  after  said  receipt  was  given,  as 
is  alleged  in  the  complaint  herein,  and  admitted  by  the  answer." 

There  n^ust  be  a  misapprehension  in  the  last  ground  of  appeal,  for  it  clearly 
appears  in  the  case  that  the  trustee  died  in  the  same  year  (1878)  in  which  the 
settlement  and  receipt  were  given.  As  we  understand  it,  the  plaintiffs  only 
claim  the  balance  in  money,  (8360.90,)  which  remained  after  deducting  the 
price  of  the  land  directed  by  the  court  to  be  conveyed  to  the  oeatui  que  trust. 
After  the  war  (1873)  the  parties  settled  upon  the  payment  of  $200,  and  the 
receipt  contained  these  words,  "intended  by  us  as  a  discharge  in  full  to  the 
said  E.  D.  Owens;  as  a  discharge  of  all  liability  as  trustee  for  Sarah  Weathers- 
bee  and  family,  under  the  wiU  of  Griffin  Owens,  deceased."  There  was  no 
evidence  of  imposition  or  fraud.  The  master  found,  as  matter  of  fact,  that 
the  discharge  was  obtained  ''by  no  other  than  fair  and  just  dealing.**  In  this 
finding  the  circuit  judge  concurred;  and,  by  the  well-settled  rule,  this  court 
will  not  undertake  to  review  it.  The  adults  thereby  discharged  the  trustee. 
The  only  question,  then,  before  us  is  whether  Emma  L.  Anderson,  who  was  a 
minor  at  the  time  sheexecuted  the  receipt  and  discharge,  is  barred  by  thestat- 
ute  or  limitations.  The  master  held  that  she  was  not  barred,  and  found  for 
her  1^168.50;  but  the  judge  reversed  the  finding,  and  dismissed  the  complaint 
as  to  all  the  defendants,  except  W.  Gilmore  Simms,  as  administrator  of  the 
derelict  estate  of  E.  D.  Owens,  the  trustee.  The  trustee  Owens  died  in  1873. 
Sarali  Woathersbee,  the  life-tenant,  died  in  1881,  leaving  alive  her  children, 
the  plaintiffs.  Emma  L.  Anderson,  the  minor,  at  the  execution  of  the  dis- 
charge, (March,  1873,)  was  about  13  years  of  age,  and  obtained  her  majority 
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dn  1881,  and  thd  action  was  not  brought  until  April,  1886,  at  least  five  years 
after.  The  judge  says:  ''The  plaintiff,  Emma  L.  Anderson,  was  a  minor  at 
the  date  of  the  release*  which  as  to  her  was  *  voidable.'  It  was,  however,  an 
«ct  on  the  p&rt  of  the  trustee  '  throwing  off  the  trust'  The  remainders  were 
vested,  and  the  act  in  which  the  life-tenant  Joined  amounted  to  a  surrender 
^  the  remainder-men,  and  as  to  adults  the  statute  of  limitations  then  com- 
menced to  ran.  As  to  the  minor  the  statute  would  have  been  superseded  un- 
til she  became  of  age;  and  formerly  woald,  from  that  time,  have  run  the  whole 
4statutory  period  before  the  bar  became  complete.  Under  the  (lode  as  it  now 
stands  the  period  of  protection,  if  more  than  six  years,  could  not  extend  be- 
yond one  year  after  the  removal  of  the  disability  of  infancy.  I  am  not,  there- 
fore, able  to  agree  with  the  master,  and  think  her  claim  is  barred  by  the  stat- 
ute of  limitations, *'  etc.  We  agree  with  the  circuit  Judge  that  the  trustee,  at 
"the  time  the  receipt  in  full  and  discharge  were  given,  threw  off  and  repudi- 
ated his  trust,  the  life-estate  was  relinquished,  the  remainders  vested,  and  the 
statute  commenced  to  run.  Ihley  v.  Padgett,  8  S.  £.  Rep.  468.  It  was  sus- 
pended as  to  the  minor  until  about  1881,  when  she  attained  her  majority,  and 
she  had  one  year  thereafter  within  which  to  bring  her  action.  "The  time  of 
such  disability  is  not  a  part  of  the  time  limited  for  the  commencement  of  the 
action,  except  that  period  within  which  the  action  must  be  brought  cannot  be 
extended  more  than  five  years  by  any  such  disability  except  Infancy;  nor  can 
it  be  so  extended  in  any  case  longer  than  one  year  after  the  disability  ceases. " 
Code,  §  124.  This  makes  it  unnecessary  to  go  into  the  question  as  to  the  lia* 
bility  of  the  lands  of  the  deceased  trustee  in  the  possession  of  his  heirs  under 
the  deeds  of  gift  from  him.  The  Judgment  of  this  court  is  that  the  J  udgment 
.of  the  circuit  court  be  affirmed. 

SiMPsoNf  0.  J.f  and  MoItbb;  J.,  concur* 


Eason,  Escheator,  v.  WrrooFSKEnr. 
{Supreme  Court  of  South  Carotincb.    September  SO,  1888.) 

X  ESGHBAT— NonCX  OV  ESOHBAT— PUBLIOATION  IN  SimDAT  PaPBB. 

The  notice  of  escheat  which  Gen.  St.  B.  C.  8  2302,  requires  to  be  pnblished,  is  not 
in  the  proper  sense  '^  process,  **  nor  when  published  in  a  Sundi^  newspaper  is  it 
'*8ervea'*on  Sunday;  and  section  068,  which  declares  that  **no  civil  or  criminal 
process  shall  be  served  on  Sunday,  **  does  not  render  void  such  publication,  espe- 
ciaUy  after  Judgment  of  escheat,  recognizing  the  publication,  has  been  rendered. 
iL  Bakb. 

Neither  does  Gen.  St.  1 1681,  wbioh  declares  that  no  person  shall  do  any  worldly 
labor  of  his  ordinary  calling  on  Sunday  under  penalty  or  one  dollar  for  each  offense, 
render  such  publication  void ;  it  not  appearing  that  any  of  the  printing  or  getting 
up  of  the  paper  was  done  on  Sunday,  except  the  simple  issuing  of  it. 
8.  Saks. 

Gen.  St.  S 1688,  which  declares  that  no  person  shall  expose  to  sale  any  wares,  mer- 
chandise, etc.,  on  Sunday,  under  penalty  of  forfeiting  the  goods  exposed  to  sale, 
has  no  application;  there  being  no  question  as  to  the  forfeiture  of  any  ** wares  or 
merchandise.  ** 
4.  Same— PDBLicATioir--WESKLT  Newspafeb.  * 

Gen.  St.  S  2802,  requiring  such  notice  to  be  published  ^the  flrst  week  in  every 
month"  for  the  requtred  time,  does  not  require  the  notice  to  be  published  in  a  daily 
paper  every  day  ox  the  week,  but  one  publication  in  a  weekly  newspaper  is  sufficient. 

Appeal  from  common  pleas  circuit  court  of  Charleston  county. 

Case  agreed  upon  in  a  controversy  submitted  without  action. 

William  G.  Eason,  auditor  and  ex  officio  escheator  of  Charleston  county, 
.claims,  against  John  F.  Witcofskey,  that  he,  the  said  John  F.  Witcofskey,  as 
purchaser,  as  hereinafter  set  forth,  shall  specifically  perform  the  contract  of 
sale  which  the  said  John  F.  Witcofskey  entered  into  with  him,  the  said  es- 
.cheator,  as  vendor  of  the  property  hereinafter  described.  And  the  said  John 
P.  Witcofikey  resists  said  claim,  and  denies  the  validity  of  said  claim.    The 
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following  are  the  facts  upon  which  the  said  oontroversy  depends:  On  the 
25th  day  of  June,  A.  D.  1885,  a  certain  Inquest  of  escheat,  of  certain  lands 
escheated  to  the  state  of  South  Carolina,  by  the  death  of  Thomas  W.  Malone. 
upon  the  notification  to  the  court,  issued  by  William  G.  Eason/escheator  as 
aforesaid,  was  had  in  the  common  pleas  for  Cliarleston  county,  and  a  verdict 
of  a  jury  made  thereon.  Thereupon  tbe  j  udge  of  said  court  certified  the  same 
under  his  hand  and. the  seal  of  the  court  to  the  said  escheator,  who,  after  re- 
cording the  same  as  required  by  law,  returned  the  same  into  the  office  of  the 
clerk  of  common  pleas.  Upon  the  return  of  said  inquest,  the  clerk  of  said 
court  thereupon  caused  to  be  advertised  in  a  newspaper  of  the  said  county  of 
Charleston,  called  the  "Sunday  Dispatch,"  (the  same  being  a  weekly  news- 
)>aper  issued  on  Sunday,)  the  first  week  in  every  month  for  six  months,  the 
following  notice: 

''State  of  South  Carolina,  Charleston  County— In  the  Circuit  Court.  By 
Th'^odore  G.  Boag,  Esq.,  clerk  of  the  said  court  for  said  county.  To  whom 
it  may  concern :  An  inquest  of  escheat  has  been  found  by  the  jury ,  at  the  June 
term  of  this  court,  on  22d  day  of  June,  1885,  against  the  several  lots  of  land^ 
below  described,  of  which  Thootas  W.  Malone,  who  died  intestate  at  Chaiies- 
ton,  in  the  year.  1864,  was  seized  at  the  time  of  his  death.  He  is  supposed  to- 
have  been  a  native  of  one  of  the  West  India  islands, — ^perhaps  Guadalupe. 
All  and  singular,  his  heirs,  if  any  there  be,  or  others  claiming  under  him,  are 
hereby  required  to  appear  and  make  claim  within  the  time  and  according  to- 
the  provisions  set  forth  and  prescribed  by  the  acts  of  assembly  of  this  state  in 
such  case  made  and  provided.  Schedule  of  lots,  pieces,  or  parcels  of  landr 
whereof  Thomas  W.  Malone  died  seized  intestate:  [In  the  schedule  of  lots 
printed  in  said  notice  the  lot  hereinafter  described  appears  by  the  descriptioa 
hereinafter  given.] 

[Signed]  ''Thbodobb  G.  Boag, 

"Clerk  of  Court  of  Common  Pleas  and  General  Sessions,  Charleston  County.*^ 

A  large  number  of  claimants  appeared  and  made  claim.  Traverses  for 
thiity-two  traversers  were  filed,  all  of  which  were  dismissed  or  tried  and  ad- 
judged against  the  claims  of  the  traversers.  On  the  3d  day  of  January,  A. 
D.  1888,  no  person  having  established  claim  to  said  lands,  the  said  clerk  issued 
his  process,  signed  by  the  judge  of  the  circuit  court,  to  the  said  escheator,  pro- 
nouncing the  said  lands  escheated  and  vested  according  to  law,  and  directing 
him  forthwith  to  sell  and  convey  the  same  upon  the  usual  notice.  And  the 
said  escheator,  as  soon  as  he  received  said  process,  advertised  the  sale  of  said 
lands  in  the  Charleston  News  and  Courier,  a  newspaper  of  said  county,  and 
otherwise  according  to  law,  giving  six  weeks'  public  notice;  and  on  the  16th 
day  of  February,  1888,  sold  the  said  lands  in  several  parcels  to  the  persons 
who  respectively  were  the  highest  bidders  for  the  same.  Among  the  said 
purchasers  the  following  described  piece  and  parcel  of  land  was  knocked 
down  to  the  above-named  John  F.  Witcofskey,  who  was  the  highest  bidder 
therefor:  All  that  lot  of  land  on  Warren  street,  Cliarleston  neck,  measuring 
in  front,  from  east  to  west,  62  feet;  from  nortl)  to  south,  on  west  side,  152 
feet  6  inches ;  on  east  side,  160  feet;  bounded  north  on  Warren  street,  south  on 
lands  of  William  Bell,  east  on  land  of  Nathan  Nathans,  and  west  on  land  of 
William  Purse.  The  said  William  G.  Eason,  auditor  and  escheator,  as  afore- 
said, thereupon  tendered  to  said  John  F  Witcofskey  a  deed  of  conveyance^ 
and  demanded  of  him  compliance  with  the  term  of  said  sale.  The  said  John 
F.  Witcofskey  refused  to  comply  with  said  sale  as  purchaser,and  says  that  he 
is  not  bound  as  purchaser,  and  that  said  sale  is  invalid  in  law  because  the  clerk 
of  the  said  court  advertised  the  said  notice  in  tlie  Sunday  Dispatch,  a  weekly 
newspaper  issued  on  Sunday.  The  question  submitted  to  the  court  upon  this 
case  is,  was  the  said  notice  so  advertised  duly  advertised,  as  required  by  law? 
If  this  question  is  answered  in  the  affirmative,  then  judgment  jis  to  be  ren- 
dered against  the  said  John  F.  Witcofskey,  and  he  is  to  be  required  to  perform 
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spedflcally  the  contract  of  sale  above  set  forth,  and  to  coToply  with  the  terms 
thereof,  as  purchaser  of  said  land,  and  to  pay  the  costs  of  this  proceeding  in- 
curred by  the  said  William  G.  Eason,  escheator.  If  the  above-stated  question 
is  answered  in  the  negative,  then  judgment  is  to  be  i-endered  in  favor  of  said 
John  F.  Witcofskey  for  his  costs. 

Buist  d-  Buist  and  Hayne  it  Fioken,  for  appellant.  Barker,  GiUUand  db 
^itzaimons,  for  appellee. 

MoGowAN,  J.  This  W!is  a  case  agreed  upon  in  a  controversy  submitted 
without  argument.  After  argument,  his  honor,  Judge  Pressley,  held  as 
follows:  "The  question  submitted,  viz.,  *  whs  the  notice  published  duly  ad- 
vertised as  required  bylaw? '  is  answered  in  the  affirmative;  and  it  is  ordered, 
adjudged,  and  decreed  that  the  defendant,  John  F.  Witcofskey,  be,  and  he  is 
hereby,  required  to  perform  specifically  the  contract  of  sale  made  by  William 
O.  Eason,  escheator,  set  forth  in  the  case  submitted,  and  to  comply  with  the 
terms  of  said  sale  as  purchaser  of  the  land  therein  described,  and  to  pay  the 
costs  of  this  proceeding  incurred  by  the  said  William  G.  Eason,  escheator." 
From  this  order  the  defendant  appeals  upon  the  following  grounds:  "(1)  Be- 
cause the  circuit  judge  erred  in  holding  that  the  notice  in  question  was  duly 
advertised  as  required  by  law.  (2)  Because  the  circuit  judge  erred  in  decree- 
ing that  the  said  defendant  be  required  to  perform  specifically  the  contract  of 
sale  made  by  him  as  set  forth  in  the  *  case '  submitted." 

As  we  understand  it,  no  complaint  is  made,  as  to  the  notice  of  the  sheriff's 
sale,  after  the  lands  were  declared  escheated  and  ordered  to  be  sold;  but  the 
objection  is  that  the  defendant  is  not  bound  as  purchaser,  for  the  reason  that 
the  clerk  of  the  court  published  the  notice,  required  by  section  2302  of  the 
•General  Statutes,  for  the  required  period  of  six  months  in  ^he  Sunday  Dis- 
patch, of  Charleston,  a  weekly  newspaper  issued  on  Sunday.  The  section 
reads  as  follows:  *'0n  the  return  of  any  inquest  of  supposed  escheated  lands 
•by  the  escheator  into  the  office  of  the  clerk  of  the  county  where  the  lands  lie, 
he  shall  thereupon  cause  to  be  advertised,  in  a  newspaper  of  the  county,  or 
other  nearest  gazette,  the  first  week  in  every  month,  for  six  months,  a  notice 
containing* "  etc.,  "the  name  of  the  person  Uist  seized,  *  ♦  •  and  requir- 
ing his  or  her  heirs,  or  others  claiming  under  him,  to  appear  and  make  claim, " 
etc.  It  appears  that,  under  the  notice  in  the  Dispatch,  a  large  number  of 
•claimants,  wfthout  any  objection  to  the  notice,  appeared  and  made  chiim. 
Traverses  for  82  traversers  were  filed,  all  of  which  were  dismissed  or  tried, 
.and  adjudged  against  the  claims  of  the  traversers.  On  the  3d  of  January, 
1B88,  process  was  issued  by  the  judge  of  Charleston  county  to  the  said  es- 
cheator, pronouncing  the  lands  escheated  and  vested  according  to  law,  and  di- 
recting him  forthwith  to  sell  and  convey  the  same  upon  the  usual  notice. 
And  the  escheator  accordingly  advertised  and  sold  the  land,  which  was  knocked 
down  to  the  defendant.  It  seems  to  us  that  this  was  a  judgment  of  a  compe- 
tent court  upon  a  matter  within  its  jurisdiction,  and  must  stand  until  re- 
versed; and,  such  being  the  case,  the  sale  made  under  it  must  stand,  even  if 
the  judgment  should  be  afterwards  reversed.  Grignnn  v.  Aator,  2  How.  324 ; 
VoorJiees  v.  Bank,  10  Pet.  475,  LeCante  v.  Trtoin,  19  8.  C.  558.  In  the  last 
case  cited  it  was  said:  '*  Therefore  it  is  a  rule  nowhere  disputed  that  third  per- 
sons purchasing  at  a  sale  made  under  the  authority  of  a  judgment  or  decree 
not  suspended  by  any  stay  of  proceedings,  thereby  acquire  rights  which  no 
subsequent  reversal  of  such  judgment  or  decree  can  in  any  respect  impair." 
Freem.  Judgm.  §  484,  and  notes. 

But  it  is  said  that  the  notice  was  absolutely  void,  as  if  there  had  been  no 
publication  at  all,  for  the  reason  that  it  appeared  in  a  newspaper  "issued  on 
Sunday."  As  was  said  in  Udlams  v.  Abercrombie,  15  S.  C.  112:  "Whatever 
may  be  our  opinion  as  to  the  moral  or  religious  aspects  of  the  question,  the 
<»8e  cannot  be  decided  upon  ocmsiderations  of  that  character.    The  question 
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is  strictly  a  legal  one,  and  must  be  determined  upon  legal  principles ;"  citing 
State  V.  Ricketts,  74  N.  C.  187.  It  appears  that  actual  notice  was  given,  for 
different  parties  appeared  and  made  claim,  so  that  there  was  an  adjudication. 
Under  such  circumstances,  is  there  anything  in  the  law  which  requires  the 
court  to  hold  that  the  issuing  of  a  newspaper  on  Sunday  morning  is  so  clearly 
forbidden  bylaw  as  to  taint  and  make  void  everything  contained  in  it?  It  is 
clear  that  the  law  requiring  the  notice  to  be  given  (before  cited)  makes  no  ex^ 
cepiion  as  to  Sunday  newspapers.  The  words  are,  "a  newspaper  of  the  county 
or  other  nearest  gazette."  The  Dispatch  certainly  was  "a  newspaper  of  the 
county."  Nor  do  we  think  that  the  words,  "the  first  week  in  every  month," 
must  be  construed  so  as  to  require  such  notice  to  be  published  in  a  daily  paper 
every  day  of  the  week.  The  law  must  have  contemplated  publication  in  a 
weekly  paper.  The  act  of  1779  (5  St.  47)  required  the  publication  in  such 
cases  to  be  made  in  the  City  Gazette,  a  daily  newspaper  of  the  city  of  Charles- 
ton; but  in  1839  (11  St.  110)  the  law  was  changed  so  as  to  require  the  publi- 
cation "in  a  newspaper  of  the  district  where  the  lands  are  situated."  Many 
of  the  counties  of  the  state  have  no  daily  newspaper,  and  in  those  no  legal  no- 
tice could  be  given,  if  the  construction  contended  for  were  the  correct  onCr 
Besides,  in  any  view,  the  defect  could  be  nothing  more  than  an  irregularity. 
See  Maddox  v.  StUUvan,  2  Bich.  Eq.  7.  Section  663,  Gen.  St.,  declares  that 
"no  civil  or  criminal  process  shall  be  served  on  Sunday,  except  for  treason, 
felony,  or  breach  of  the  peace. "  We  do  not  think  it  could  be  properly  affirmed- 
that  the  notice  to  the  world,  required  in  proceedings  of  escheat,  is,  in  the 
proper  sense,  "process,"  or  in  this  case  was  "served"  on  Sunday.  See  6^en-- 
obles  V.  West,  28  S.  C.  168.  Section  1631,  Gen.  St.,  declares  that  "no  trades- 
man, artificer,  workman,  laborer,  or  other  person  whatsoever  shall  do  or  ex- 
ercise any  worldly  labor,  business,  or  work  of  their  ordinary  callings  upon  the 
Lord's  Day,  (commonly  called  the  Sabbath,)  or  any  part  thereof,  (works  of 
necessity  or  charity  only  excepted;)  and  every  person  being  of  the  age  of  15 
years  or  upwards,  offending  in  the  premises,  shall,  for  every  such  offense, 
forff*it  the  sum  of  one  dollar. "  And  section  1632  is  in  these  words:  "No* 
person  or  persons  whatsoever  shall  publish,  cry,  show  forth,  or  expose  to 
sale  any  wares,  merchandise,  fruit,  herlxs,  goods,  or  chattels  whatsoever, 
upon  the  Lord's  Day,  or  any  part  thereof,  upon  pain  that  every  person  so  of- 
fending shall  forfeit  the  same  goods  so  cried  or  showed  forth  or  exposed  to  • 
sale, "  etc.  We  cannot  see  that  the  latter  section  has  any  applltetion  to  the 
case.  There  is  no  question  here  as  to  the  forfeiture  of  any  "  wares  or  mer- 
chandise" exposed  for  sale,  etc.  Then,  as  to  the  former  section,  which  for-- 
bids  work  on  Sunday,  upon  pain  of  the  forfeiture, — a  personal  money  penalty. 
Is  that  not  the  end  of  the  law  as  to  the  work  done?  Nothing  is  said  as  to  the 
effect  upon  the  work,  which  cannot,  like  a  contract,  be  declared  void.  **  A 
penalty  or  penal  sum  is  a  sum  of  money  payable  as  an  equivalent  for  an  in- 
jury." Uap.  &  L.  Law  Diet.  "Penalty."  Butif  we  assume  that  the  work  done 
is  also  affected  by  the  fact  that  it  is  forbidden  under  penalty,  what  work  was 
done  here  on  Sunday?  There  is  nothing  in  the  record  which  shows  that  any 
of  the  printing  or  getting  up  of  the  paper  was  done  on  Sunday.  The  case 
states  that,  "upon  the  return  of  said  inquest,  the  clerk  caused  to  be  adver^ 
tised,  in  a  newspaper  of  the  said  county  called  the  'Sunday  Dispatch/  (the 
same  being  a  weekly  newspaper  issued  on  Sunday  )"  We  cannot,  therefore, 
assume  that  any  of  the  work  on  the  paper  was  done  on  Sunday,  except  the- 
simple  "issuing"  of  it;  that  is  to  say,  the  distribution  of  it  among  the  sub-- 
scribers  who  had  previously  contracted  to  have  it  delivered, — an  opeiaLion^ 
not  unlike  that  of  distributing  letters  from  the  mail.  We  cannot  hold  Ibat- 
that  alone  was  sufficient  to  make  void  every  issue  of  the  paper,  and  thereby 
annulling  and  striking  out  every  notice  published  in  it;  especially  after  tti€ 
judgment  of  escheat  had  been  rendered,  which  necessarily  recognized  the 
publication.    Mr.  Freeman  on  Judgments,  at  section  126,  says:  ^ There  is  a 
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diilerenoe  between  a  want  of  jurisdiction  and  a  defect  in  obtaining  Jurisdic- 
tion. *  *  ♦  In  case  of  an  attempted  service  of  process,  the  presumption 
exists  that  the  court  considered  and  determined  the  question  whether  the  acts 
done  were  sufficient  or  insufficient.  If  so,  the  conclusions  reached  by  the 
court,  being  derived  from  hearing  and  deliberating  upon  a  matter  which,  by 
law,  it  was  authorized  to  hear  and  decide*,  although  erroneous,  are  not  void. 
*  *  *  While  there  has  been  an  insufficient  publication,  or  an  entire  faiU 
ure  to  publish,  the  proceedings  are  not  so  invsdidated  as  to  be  made  void.'' 
See  many  authorities  in  note  of  Freeman,  and  Darby  v.  Shannon,  19  S.  G.  587^ 
The  case  of  STiato  v.  Williams,  87  Ind.  158,  bears  no  analogy  to  this.  That  was- 
a  proceeding,  by  a  defendant  in  execution,  to  enjoin  the  sale  of  his  lands  un- 
der an  advertisement  by  the  sheriff  in  a  Sunday  newspaper.  The  notice 
claimed  to  be  invalid  was  after,  and  not  before,  the  judgment,  as  here.  In- 
deed, it  may  be  wetl  doubted  whether  the  purchaser  at  sheriff's  sale— a 
stranger  to  the  record — could  be  hnard  at  all  as  to  the  alleged  insufficiency  of 
a  notice  lying  back  of  the  judgment.  As  was  said  by  Mr.  Justice  McIyeb  in 
the  case  of  Darby  v.  Shannon,  aupra:  '*lt  seems  to  me  that  the  judgment  of 
Cole  &  Ck>.  was  not  open  to  the  attack  of  the  plaintiffs,  inasmuch  as  the  only 
person  who  could  take  advantage  of  the  alleged  insufficient  service  o(  the  sum- 
mons was  the  defendant,  [in  that  judgment,]  Shannon."  The  judgment  of 
this  court  is  that  the  judgment  of  the  circuit  court  be  affirmed. 

SiMFaoNy  C.  Jm  and  MoIvkb,  J.,  concur. 


MoKbllbb  9.  Parker.    Samb  i^.  Stokbs.    Sams  o.  Kkioht. 

(Supreme  Court  of  South  CaroUfMU    September  20, 1888.) 

Costs— Sbcuritt  vob  Costs— Cox7BT—TEHH-Tna  astd  Vaoatioit. 

Act  S.  C.  1884.  (18  St.  888,)  fixes  the  day  when  the  court  of  oommon  pleas  shall  be 
held.  Seotion  27  of  the  Code  provides  that  the  Judge  may,  in  his  discretion,  ad- 
journ until  the  business  of  another  court  shall  be  oonoluded.  Held,  that  the  regu- 
lar day  fixed  by  the  act  for  the  meeting  of  the  court,  and  not  the  day  to  which  it 
may  be  adjourned,  under  the  Code  provision,  is  the  first  day  of  the  term,  within 
the  meaning  of  an  order  of  the  court  that  security  for  costs  be  given  **on  or  before 
the  first  day  of  the  term. " 

Appeal  from  common  pleas  circuit  court  of  Clarendon  county;  Hudson, 
Judge. 

HaynstDorth  d  Dinkina,  for  appellant.    E.  W,  Moi80,  for  respondents. 

McQowAN,  J.  The  following  is  the  case  agreed  upon:  "This  was  an  ac- 
tion for  the  recovery  of  real  property.  At  October  term,  1886,  an  order  was 
made  by  his  honor.  Judge  Wallaoe,  that  the  plaintiff  give  security  for  costs 
on  or  before  the  first  day  of  the  next  term,  (to- wit,  of  the  February  term,  1887 , ) 
or  be  nonsuited."  On  Friday,  18th  February,  1887,  security  for  costs  was 
given  and  accepted,  and  filed  by  the  clerk.  At  October  term,  1887,  the  fol- 
lowing order  was  made,  omitting  the  caption:  "It  appearing  to  the  court 
that  the  order  of  his  honor,  Judge  Wallace,  requiring  the  plaintifiF  to  file 
security  for  costs,  has  not  been  complied  with  according  to  the  terms  thereof, 
it  is,  on  motion  of  Moise,  attorney  for  defendants,  ordered  that  the  plaintiff 
be  nonsuited."  .  The  plaintiff  appeals  from  this  order  on  the  ground  "that. 
Judge  Wallace's  order  having  required  the  plaintiff  to  give  security  for 
costs  on  or  before  the  first  day  ot  the  next  term,  (to- wit,  of  the  February  term, 
1887,)  or  be  nonsuited ;  and  the  court  of  general  sessions  for  Clarendon  county, 
in  February,  1887,  having  been  prolonged  for  two  days  beyond  the  Wednes- 
day following  the  second  Monday  in  February,  1887,  (to-wit,  during  Wednes- 
day and  Thursday,  16th  and  17th  of  February,  1887;)  and  it  appearing  by  the 
common  pleas  journal  that  the  court  of  common  pleas  for  said  county  was  be- 
gun to  be  holden  on  Friday,  18th  February,  1887;  and  the  required  security 
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for  costs  having  been  given  and  filed  with  the  cleric  of  said  court  on  the  18th 
of  February,  1887» — his  honor,  Judge  Hudson,  erred  in  adjudging  that  the 
order  for  security  had  not  been  complied  with,  and  in  ordering  tliat  plaintiff 
be  nonsuited,"  etc.  The  act  of  1884  (18  St.  888)  provided  that  the  court  of 
general  sessions  for  the  county  of  Clarendon  should  be  held  at  Manning,  on 
the  second  Monday  in  February,  and  the  court  of  common  pleas  at  the  same 
place,  on  the  Wednesday  following  the  second  Monday  in  February.  In  the 
year  1887  the  second  Monday  of  February  fell  on  the  14th  and  the  Wednesday 
following  on  the  16th  of  the  month.  At  the  February  term  indicated  (1887) 
the  court  of  general  sessions  was  continued  in  session  from  Monday  until  Fri- 
day, the  18th;  and  it  is  insisted  that,  as  the  court  of  sessions  had  the  prefer- 
ence, Friday  the  18th  was  in  reality  "the  first  day  of  the  term,"  and  the  se- 
curity given  and  filed  on  that  day  was  a  compliance  with  the  order  of  Judge 
Wallace  requiring  it.  We  regret  to  say  that  we  cannot  concur  in  this  view. 
We  think  that  "the  fii-st  day  of  the  term,"  in  Judge  Wallace's  order,  must 
be  construed  to  mean  the  first  day  of  the  term  as  fixed  by  law,  viz.,  Wednes- 
day, February  the  16th;  and,  the  security  not  having  been  entered  in  accord- 
ance therewith,  we  cannot  say  that  there  was  error  in  Judge  Hudson's  order 
enforcing  the  nonsuit.  It  is  true  that  section  27  of  the  Ck)de  provides  tliat, 
** should  the  business  before  the  court  of  general  sessions  at  any  time  not  be 
completed  on  the  arrival  of  the  day  fixed  by  law  for  the  holding  of  the  court 
of  common  pleas  for  said  county,  the  judge  presiding  may,  in  his  discretion, 
adjourn  said  court  of  common  pleas  until  the  business  of  the  court  of  general 
sessions  shall  have  been  concluded,*'  etc.  This,  however,  could  only,  be  done 
by  "adjourning"  the  court  of  common  pleas;  'and  certainly  there  could  be  no 
" adjournment"  until  after  the  court  had  been  opened.  We  think  that  Wednes- 
day, the  16tb,  was  "the  first  day  of  the  term"  of  the  court  of  common  pleas, 
aud  it  was  necessary  to  open  it  on  that  day  in  order  to  adjourn  it.  When  tlie 
sessions  business  has  not  been  completed  on  the  arrival  of  the  day  fixed  by 
law  for  the  common  pleas,  we  think  it  is  the  practice  to  open  the  common 
pleas,  and  to  adjourn  it  over.  "After  a  nonsuit  has  been  granted,  the  judge 
cannot,  without  the  consent  of  the  party  in  whose  favor  it  has  been  granted, 
or  his  attorneys,  set  it  aside,  and  restore  the  case  to  the  docket;  for  the  non- 
suit is  as  much  a  legal  ending  of  the  (ause  as  a  verdict."  MeDennaid  v. 
Eai-neatf  4  Strob.  192.  The  judgment  of  this  court  is  that  the  judgment  of 
the  circuit  court  be  afiirmed. 

Simpson,  0.  J.,  and  McIver,  J.,  concur. 


State  d.  Jones. 
{Swpreme  Court  of  South  CarolAinti.    September  17, 1888.) 

1.  Jubt—Impaneuno— Examination  on  Voir  Dibb— Criminal  Law. 

Refusal  to  permit  defendant  to  examine  a  juror  on  his  voir  d^e  is  not  prejudicial 
to  him  where  the  state  immediately  afterwards  waives  ohjection  to  the  examina- 
tion, and  the  juror  is  in  fact  examined. 

2.  Witness — Impeachment— Testimony  on  Former  Trial. 

Where  a  witness,  speaking  from  his  memory,  undertakes  to  state  the  testimony 
given  by  another  witness  on  a  former  hearing,  be  need  not  confine  himself  to  the 
exact  language  used,  but  may  give  the  substance  of  the  testimony. 
8.  Same— Testimony  before  Coroner— Coroxer  Reading  Testimony. 

It  is  competent,  for  the  purpose  of  contradicting  a  witness,  for  the  coroner,  who 
had  taken  aown  in  writing  his  testimony  at  the  inquest,  to  prove  what  the  'witness 
then  said  by  reading  what  he  had  then  taken  down,  or  so  mudi  of  it  as  tbe  witness 
denied  saying.  ^ 

*  On  the  subject  of  impeaching  a  witness  by  showing  previous  contradictory  state- 
ments, see  Miliigan  v.  Butcher,  (Neb.)  87  N.  W.  Rep.  5fl«  and  note;  luhabitants  of  Mil- 
ford  V.  Inhabitanto  of  Veazie,  (Me.)  14  Atl.  Rep.  780,  and  note;  Carden  v.  Btate,  (Ala.  > 
4  South.  Hep.  823,  and  note. 
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4.  Same— Testimont  Itsei^f  Admissible. 

Where  the  testimoiiy  taken  down  hy  the  coroner  has  been  signed  by  the  witness, 
it  may  be  received  in  evidence  to  show  what  he  had  previously  stated  in  regard  to 
the  occurrence.  > 

5.  Same — ^Impeaohment— Right  to  Rebut. 

When  the  state  attacks  the  character  of  a  witness  for  the  defense,  a  new  issue  is 
then  raised,  which  could  not  have  been  before  presented ;  and  upon  such  issue  the 
defense  has  the  right  to  ofter  testimony,  as  It  could  not  before  have  been  offered. 

6.  Homicide— McBDER—MlLiCE — Presumption. 

While  the  law  presumes  malice  from  the  mere  fact  of  intentional  killing,  yet, 
when  the  facta  attending  the  homicide  are  brought  out,  there  is  no  room  for  the 
presumption,  and  malice  must  be  proved  beyond  a  reasonable  doubt,  without  any 
aid  from  the  artificial  presumption.' 

7.  Same — Triai/— Absence  op  Prisoner— Stenographer's  Notes. 

A  stenographer's  minute  stating  that  defendant  was  absent  during  a  few  mo- 
ments of  the  argument  of  his  counsel,  but  which  recites  that  the  fact  was  reported 
by  and  the  minute  made  at  the  request  of  counsel,  and  did  not  come  within  the  per- 
sonal observation  of  the  stenographer,  is  not  legal  evidence  that  defendant  was  ab- 
sent at  any  stage  of  the  trial,  there  having  been  no  adjudication  or  action  taken  on 
the  matter  by  the  court. 

8w  Same— Absence  of  Prisoner- When  Immaterial. 

After  the  jury  had  been  out  for  some  time,  they  were  called  in  and  asked  if  they 
desired  any  further  instruction  as  to  the  law,  and.  on  answering  In  the  negative, 
were  told  to  retire.  Held,  that  this  was  no  part  of  the  trial,  and  that  defendant's 
presence  was  not  required.* 

9.  Samb— Instructions— Bias  of  Counsel. 

On  a  trial  for  murder,  an  instruction  that  the  attorneys  on  either  side  are  not 
supposed  to  be  impartial,  and  that  the  jury  are  to  take  their  statements  both  as  to 
the  law  and  facts  guardedly,  is  not  error. 

10.  Same — Court's  Errors. 

It  is  not  an  invasion  of  the  province  of  the  jury  to  say  that  if  the  court  mistook 
the  law  it  could  be  oorreoted,  nor  does  such  statement  tend  to  make  the  jury  less 
particular  in  scrutinizing  the  facts. 

11.  Same^—Juror's  Personal  Knowledge. 

The  court  charged  "  that  a  juror  can  neither  consider  any  fact  which  comes  within 
his  personal  knowledge,  nor  can  he  communicate  it  to  the  other  jurors  without  be 
ing  in  contempt  of  the  court,  and  violating  his  solemn  oath. "  Held  that,  as  it  ap- 
peared that  one  of  the  jurors  knew  some  fact  material  to  the  defense,  the  charge 
was  manifestly  given  In  reference  to  that  juror  alone,  and,  thus  considered,  was  not 
error. 
12b  Same— Comments  on  Evidence. 

The  iurv  were  told  to  inquire  if  defendant  was  in  fault;  if  he  was  on  land  to 
which  he  had  the  right  of  possession;  if  he  approached  deceased  to  order  him  from 
the  land;  if  not,  possession  of  the  land  can  have  no  influenoe  in  determining  the 
question  of  self-oefense.  Held  that,  as  defendant  had  testified  that  he  was  on  his 
way  to  his  house  at  the  time  he  was  Interrupted  by  deceased,  who  approached  him 
with  a  stick  in  one  liand  and  a  pistol  in  the  other,  the  instruction,  taken  in  Its  proper 
connection,  was  not  error. 

1&  Same— Remarks  of  Court. 

The  court,  in  speaking  of  the  field  where  the  homicide  occurred,  characterized  it 
as  ^the  field  of  blood.  **  The  facts  were  that  a  father  and  his  two  sons  had,  on  the 
same  day.  and  within  a  short  period  of  time,  fallen,  by  violence,  in  that  field. 
Held,  that  the  expression  was  not  prejudicial  to  defendant,  as  It  was  appropriate, 
even  if  the  homioide  was  justifiable. 

1  Bee  foot-note  on  preceding  page. 

*  Every  person  is  presumed  to  intend  what  his  acts  indicate  his  intention  to  have  been, 
People  V.  Langton,  (Cal.)  7  Pac.  Rep.  848;  but  this  Intent  must  be  gathered  from  all 
the  circumstances  taken  together;  Krum  v.  State,  (Neb.)  38  N.  W.  Rep.  278,  and  note; 
State  V.  Ward,  (Nev.)  10  Pac.  Rep.  183,  and  note.  See,  also,  as  to  the  presumption  of 
malice,  Territory  v.  Hart,  (Kent.)  17  Pac.  Rep.  718,  and  note;  Lane  v.  State,  (Ala.)  4 
South.  Rep.  780;  State  v.  Merkley,  (Iowa,)  89  xl.  W.  Rep.  111. 

'Error  is  not  presumed  from  the  absence  of  defendant,  in  a  criminal  case,  when  the 
jury  returned  into  court,  and,  at  their  request,  a  portion  of  the  charge  was  re-read  to 
them.  People  v.  La  Munion,  (Mich.)  31  N.  W.  Rep.  593.  See,  on  the  general  subject  of 
the  necessity  of  the  presence  of  defendant  in  criminal  cases,  State  v.  Kelly,  (K.  C.)  3 
S.  K  Rep.  185,  and  note;  State  v.  My  rick,  (Kan.)  16  Pac.  Rep.  830,  and  note;  Brewer 
V.  Com.,  (Ky.)  8  S.  W.  Rep.  880,  and  note. 
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lit  Sxn— €blf.Dbfhn8b— What  CoKstiTUTBs. 

The  court  otaarged  that  ^  homicide  In  self -defense  is  where  one,  who  hath  no  other 
poMible  means  of  preserving  him  from  death  or  great  bodily  harm,  •  •  *  kills 
the  person  who  reduces  him  to  such  inevitable  necessity.  ^  Beld  error,  as  defend- 
ant was  only  required  to  show  that,  under  all  the  drcumstancea,  he  believed  that 
there  was  a  necessity  for  taking  the  life  of  deceased,  in  order  to  preserve  his  own, 
or  save  him  from  serious  bodily  harm.^ 

Appeal  from  general  sessions  circuit  court  of  Edgefield  county;  J.  J.  Nob- 
ton,  Judge.  * 

This  was  an  Indictment  of  R.  T.  Jones  for  the  murder  of  Edward  Pressley, 
Sr.  There  was  a  judgment  of  conviction,  and  defendant  appeals.  The  court 
below  gave  the  following  charge  to  the  jury: 

"You  have  been  appealed  to  by  the  state's  counsel  and  by  the  counsel  for 
•the  defense  in  regard  to  the  discharge  of  your  duty.  Perhaps  the  views  of 
the  counsel  were  conflicting  to  you,  and  may  have  put  you  in  some  error  on 
the  question,  so  I  will  say  something  to  you  about  that.  You  and  I  sit  here 
for  ttie  trial  of  this  cause.  You  are  the  triers  of  the  fact,  which  you  get  from 
the  evidence,  as  applicable  to  the  law,  as  I  give  it  to  you.  The  proper  divis- 
ion of  these  duties  is  important  to  the  ends  of  justice.  You  are  impartial 
men  of  sense,  chosen  from  the  vicinity.  You  know  the  witnesses.  I  am 
presumed  to  know  the  law,  which  is  considered  stable  and  applicable  to  a  sim- 
ilar state  of  facts  wherever  found,  and,  if  I  mistake  it,  I  may  be  corrected. 
If,  coming  to  a  right  conclusion  upon  the  facts,  you  should  mistake  the  law, 
your  erroneous  judgment  could  not  be  corrected.  We  are  impartial.  Attor- 
neys for  either  side  are  not  supposed  to  be  so,  and  we  are  to  take  their  state- 
ments, both  on  the  law  and  the  facts,  guardedly.  We  are  to  investigate,  re- 
spectively, the  law  and  the  facts  for  ourselves.  Bear  in  mind  the  evidence 
which  has  been  excluded,  and  give  it  no  weiglit  in  coming  to  your  conclusion. 
If  counsel  has  inadvertently  stated  such  to  you,  you  will  give  it  no  weight. 
Counsel  has  very  properly  said  that  it  is  your  memory  of  the  facts,  not  mine, 
nor  his,  nor  the  state's  attorney,  which  is  to  govern  you.  You  are  not  to 
take  the  law  from  counsel,  nor  his  books.  Books  are  sometimes  mislejiding, 
and  the  whole  of  the  case  is  not  brought  to  your  attention,  and  you  are  not 
presumed  to  be  able  to  have  sufficient  knowledge  of  the  law  to  bring  up  the 
cases  which  are  not  read  before  you.  One  side  claims  that  the  same  case 
means  one  thing,  the  other  side  claims  that  it  means  another  thing;  hence  the 
necessity  of  an  impartial  interpreter,  who  has  made  the  law  a  study.  You 
are  appealed  to  as  an  angel  of  mercy  to  save  the  defendant.  You  are  appealed 
to  to  resent  the  persecution  of  the  defendant;  but  none  of  these  things  ought 
to  move  you.  You  are  not  a  mob,  to  be  influenced  by  passion.  You  are  not 
to  do  anything  but  to  find  the  facts,  from  the  evidence,  fairly,  impartially, 
and  without  prejudice,  let  the  result  be  what  it  may.  You  must  speak  truly, 
according  to  the  evidence,  and  according  to  the  classical  derivation  of  the  tech- 
nical name  of  the  formal  announcement  of  that  finding,  and  without  regard 
to  yourselves.  I  should  feel  insulted  if  I  were  asked  to  find  the  law  out  of 
sympathy;  but,  because  insulted,  I  would,  nevertheless,  find  the  law  in  favor 
of  the  party  who  insulted  me,  if  it  were  truly  in  his  favor.  So,  no  matter 
whether  you  like  what  has  been  said  to  you  by  the  one  side  or  the  other,  you 
will  find  the  facts  as  thev  come  from  the  evidence,  fairly,  impartiaUy,  and 
witliout  prejudice.  It  is  an  unpleasant  duty  to  sit  upon  a  jury  in  any  case, 
at  any  time,  and  pass  upon  the  rights  of  parties,  where  there  is  a  contention. 
It  is  much  more  unpleasant  where  much  is  at  stake,  especially  when  one  of 
the  parties  litigant  suspects  the  jury  of  such  bias  that  it  cannot  fairly  try  the- 
case;  and  doubtless  one  of  the  jurors  in  this  action  feels  greatly  embarrassed 
by  the  position  he  occupies,  without  fault  on  his  part,  and  I  therefore  desire 

>On  the  subject  of  histruotions  as  to  self-defense,  in  homioide  cases,  see  Farias  v. 
State,  (Ala.)  4  South.  Rep.  679,  and  note;  Cannon  v.  State,  (Ga.)  7  S.  B.  Kep.  140,  and 
note ;  White  v.  Territory,  (Wash.  T.)  19  Pao.  Bep.  88,  and  note. 
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to  say,  for  his  oomfortt  that  the  surest  way  to  enjoy  a  clear  conscience  and  the^ 
'well  done '  of  his  fellows  is  to  discharge  his  duty  fearlessly  and  impartially,  as 
he  professed  his  ability  to  do,  and  has  by  a  solemn  oath  sworn  to  do.  That 
duty  is  to  find  the  facts  from  the  evidence  adduced  on  the  stand.  The  pris- 
oner, by  selecting  him  as  a  jaror,  has  waived  the  benefit  of  anything  to  which 
the  juror  might  have  been  able  to  testify,  no  matter  how  essential  to  the  mak- 
ing out  of  his  defense.  The  juror  can  neither  consider  any  fact  w];iich  comes- 
within  his  personal  knowledge,  nor  can  he  communicate  it  to  the  other  jurors 
without  being  in  contempt  of  the  court,  and  violating  his  solemn  oath;  and 
the  other  jurors  could  not  innocently  listen  to  such  statements.  They  would 
be  unsworn  to  and  unworthy  of  belief.  Murder  is  the  killing  of  any  person 
with  malice  aforethought,  either  express  or  implied.  Manslaughter  is  the  un- 
lawful  killing  of  another,  without  malice,  express  or  implied.  Homicide,  in 
self-defense,  is  where  one  who  hath  no  other  possible  means  of  preserving  him* 
from  death  or  great  bodily  harm  by  one  who  combats  with  him,  on  a  sudden 
quarrel,  kills  the  person  who  reduces  him  to  such  inevitable  necessity.  These 
general  definitions  will  be  borne  in  mind  as  you  shall  consider  them  more  in 
detail  in  connection  with  the  evidence.  Much  time  has  been  consumed,  and 
much  expense  incurred,  in  establishing  the  relative  status  of  the  rights  of  de- 
fendant to  the  possession  of  the  land  where  the  homicide  is  said  to  have  oc- 
curred. If  you  believe  from  the  testimony  that  the  defendant  and  Charles 
Pressley  purchased  the  land  jointly  from  the  sinking-fund  commission ;  that, 
after  certain  payments  were  made,  Charles  Pressley,  in  the  presence  and  with 
the  assent  of  defendant,  rescinded  the  bargain  of  purchase,  and  rented  the 
land,  (defendant  is  estopped  from  denying  his  presence  and  assent  to  such 
arrangement,  if  he  witnessed  the  paper,  which  Capt.  Brooks  testified  that  he 
did,  and  at  the  time  of  such  witnessing  knew  what  was  being  done,)  then  the 
law  applicable  to  such  facts  is  that  defendant  had  lost  all  rights  under  said 
purchase.  Defendant  testifies  that,  in  consideration  that  he  had  paid  $200 
towards  the  before-mentioned  purchase  of  the  land,  Charles  Pressley  agreed 
to  rent  the  whole  of  the  land  included  in  said  purchase,  and  to  give  to  defend- 
ant a  certain  portion  thereof,  including  the  field  of  blood,  rent  free,  so  long 
as  he  (Charles.Pressley)  could  hold  it;  that,  under  this  agreements  he,  the  de- 
fendant, had  been  in  possession  of  the  land  for  over  two  years ;  that  on  Mon- 
day, before  the  killing  took  place,  he  first  heard  that  Charles  Pressley  intended 
to  revoke  the  parol  tenancy.  If  you  believe  this  statement,  then  the  agree- 
ment constituted  a  tenancy  at  will,  and  under  the  decision  in  Qodard  v.  RaU- 
road  Co.f  2  Rich.  Law,  3^,  that,  more  than  two  years  having  elapsed  since 
its  creation,  it  became  a  tenancy  from  year  to  year,  and  that  defendant  was 
entitled  to  three  months'  notice  to  quit,  unless  Charles  Pressley,  by  reason  of 
having  no  title,  except  as  he  procured  it  annually,  was  unable  to  create  any 
title  except  what  he  had  at  the  time  of  the  contract  of  letting  to  defendant; 
and  even  then  I  should  say  that  defendant  had  the  right  to  retain  possession 
under  the  agreement,  at  least  until  he  had  reasonable  notice  to  quit,  which 
ought  to  be  longer  than  from  Monday  to  Wednesday.  I  charge  you,  there- 
fore, if  you  adopt  that  statement  of  facts,  that  the  Pressleys  were  trespassers- 
on  the  possession  of  defendant.  If  they  were  trespassers,  how  did  they  com- 
mit the  trespass?  Peaceably  and  quietly,  or  violently  and  riotously?  How 
far  off  were  defendant  and  his  employes?  How  far  his  wife?  How  far 
Charles  Brooks  and  Dan  Mitchell?  How  far  John  B.  Pressley?  What  were 
they  doing?  Were  they  armed?  All  these  are  pertinent  inquiries  to  aid  you 
in  passing  upon  the  further  facts  in  the  case.  As  against  trespassers,  two- 
methods  of  redress  are  frequently  presented  to  the  injured  party, — the  one  by 
invoking  the  aid  of  the  officers  of  the  law,  the  other  by  the  owner's  becoming 
judge  and  executioner  of  the  law  in  his  own  behalf.  When  one  adopts  the- 
latter  course,  the  law  requires  of  him  the  exercise  of  great  care  lest  he  in  turn 
become  an  offender.    Were  Edward  Pressley,  Jr.»  Charles  Pressley,  and  £d' 
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ward  Pressley,  Sr.,  killed  in  this  county  on  the  18th  of  N^ovember,  1885?  Ton 
have  heard  a  number  of  witnesses  testify  to  the  fact,  among  them  the  defend- 
ant. Do  you  believe  it?  If  so,  who  killed  them?  You  have  heard  the  tes- 
tituony  of  Charles  Brooks  and  the  defendant  on  that  subject.  Do  you  believe 
them,  or  either  of  them,  so  far  as  to  say  tiiat  defendant  did  it?  If  so,  tht^n  it 
only  remains  to  look  into  the  circumstances  of  the  killing  to  find  the  motive, 
— Intent;  .whether  with  malice;  on  sudden  heat  and  passion,  without  mHlice; 
or  without  fault  on  his  part  to  preserve  his  own  life  or  his  body  from  serious 
harm.  As  this  is  decided,  so  will  be  the  crime, — murder,  manslaughter,  or 
self-defense.  Malice  is  called  *  malice  aforethought,  *  and  this  is  true.  It  must 
be  formed  prior  to  the  killing,  but  it  is  sufHcient  if  it  be  but  a  second  before, 
so  that  it  be  willfully  done. 

'*Now,  let  us  go  back  to  inquire  into  the  relation  of  defendant  to  the  Press- 
leys.  Was  it  kindly?  If  so,  when  and  where?  Had  defendant  done  any- 
thing particularly  showing  kindn^^ss  on  his  part  to  them?  If  so,  when  ?  Was 
there  a  family  relation  between  them?  If  so,  how  close,  and  how  long  since 
it  was  formed?  Did  these  kindnesses  and  family  relations,  if  such  existed, 
influence  defendant  to  go  in  with  Charles  Pressley  in  the  purchase  of  the  Jen- 
nings land?  Did  they  go  into  such  purchase?  If  so,  did  defendant  spend 
nearly  all  the  money  he  had  in  such  purchase?  Were  all  the  Pressleys  recog- 
nized by  defendant  as  interested  in  such  purchase,  and  Charles'  name  alone 
used  merely  for  the  sake  of  convenience?  Did  Charles  agree  that  defendant 
could  have  about  fifty  acres  of  that  land  free  of  rent  as  long  as  he  could  keep 
it?  If  so,  did  Charles  attempt  to  repudiate  that  agreement?  And  did  that 
intent  become  known  to  defendant,  for  the  first  time,  on  Monday  before  the 
killing,  and  through  Edward  Pressley,  Sr.?  If  so,  what  feelings  did  it  beget 
in  defendant?  To  solve  the  last  question  your  general  knowledge  of  human 
nature  may  be  brought  to  bear  upon  the  evidence  adduced  on  the  stand  as  to 
xhe  conduct  of  the  parties.  If  Edward  Pressley,  Sr.,  and  defendant  met  on 
Monday  previous  to  the  killing,  under  what  circumstances?  What  was  their 
conduct  towards  each  other,  and  what  was  their  feeling  towards  each  other 
when  they  paited?  Did  liobert  Jones,  on  Monday  or  Tuesday  before  the  kill- 
ing, make  threats  against  the  Pressleys,  as  testified  to  by  Dan  Mitchell  and 
Sam  Mitchell?  You  heard  their  testimony  and  the  contradiction  of  it.  It  is 
for  you  to  determine.  How  far  can  the  noise,  if  any,  of  the  plowman  be 
lieard?  How  pear  was  defendant  to  the  Pressleys  the  day  they  were  killed? 
Did  he  work  near  them ?  Did  he  walk  near  them?  Did  he  get  his  gun?  If 
so,  where  and  for  what  purpose?  Where  did  he  first  see  the  Pressleys,  and 
where  first  liear  them,  if  at  all,  on  that  day  prior  to  the  immediate  time  of  tlie 
killing?  Did  they  go  to  the  defendant  just  prior  to  the  killing?  Did  he  go 
to  them?  If  either,  had  they  (Pressleys)  been  at  work  just  before  the  killi ng? 
How  near  to  his  latest  work  was  each  killed?  How  did  the  figliting  com- 
mence? Defendant  alone  testifies  to  that.  Did  he  speak  truly?  You  know 
and  have  had  his  testimony,  and  as  to  his  character  both  for  peaceableness 
and  veracity.  You  saw  his  manner  on  the  stand.  You  are  to  decide  the 
facts.  You  may  believe  him  in  preference  to  every  other  witness,  or  you 
may  believe  any  other  witness  in  preference  to  him,  or  you  may  disbelieve 
the  whole  or  any  part  of  what  he  says.  Exercise  your  impartial  judgment. 
You  have  also  heard  the  testimony  of  Charles  Brooks  as  to  the  killing  of  Eil- 
ward  Pressley,  Jr.  You  saw  him  on  the  stand.  You  know  him.  You  have 
heard  witnesses  testify  as  to  his  character,  and  also  as  to  the  probability  of  his 
having  been  able  to  hear  and  see  the  transactions  6f  which  he  testifies.  Also 
as  to  contradictions  and  corroborations  of  his  testimony.  You  also  heard  de- 
fendant testify  as  to  this  killing,  as  also  to  that  of  Charles  Pressley.  Are  their 
statements  reconcilable?  On  which  will  you  rely,  if  on  either?  Which  of  the 
Pressleys  was  killed  first?  If  defendant  had  any  ill  will  against  them,  against 
which  one  would  he  have  had  the  most?    All  of  these  inquiries;  and  many 
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others,  which  will  doubtless  suggest  themselves  to  you,  gentlemen  of  the  Jur^v 
are  merely  preliminary  to  the  issue.  As  to  the  character  of  the  killiDg  of  Ed- 
ward Pressley,  Sr.,  the  same  two  witnesses,  Charles  Brooks  and  the  defendant » 
testify  as  to  the  manner  of  that.  For  the  purpose  of  refreshing  your  memory 
I  will  read  what  the  stenographer  has  taken  down  as  to  what  Charles  Brook» 
and  the  defendant  said.  You  are  to  judge  of  its  correctness.  I  will  take  them 
ill  their  order,  and  read  you  their  testimony  in  regard  to  the  particulars  of  the 
killing.  You  are  to  judge  as  to  whether  the  testimony  is  the  testimony  as 
given  on  the  stand/' 

Major  Qary,  [interrupting  his  honor.]  "I  do  not  know  whether  it  is  nee* 
essary  for  me  to  object  to  its  being  read.  I  do  not  know  of  any  precedent  for 
it.    I  object  to  its  being  read  from  the  stenographer's  transcript. '' 

Judge  Norton.  "Mr.  Stenographer  wiU  please  note  exception  for  Major 
Gary." 

SBSUMIMO  HIS  OHABaS. 

"Gentlemen  of  the  Jury:  I  will  read  it  to  yon  as  my  statement  of  what  tlie 
testimony  is.  Charles  Brooks' testimony:  •Mr.Pressley  wenton  back  where 
his  boys,  Edward  and  Charley,  were  plowing.  Just  as  he  got  out  of  sight 
of  me,  I  heard  a  gun  shot  off  twice.  Immediately  afterwards  I  heard  some* 
body  holler.  I  looked  in  the  way  they  were  plowing.  I  saw  two  men  run** 
ning,  Jones  in  front  and  young  Edward  Pressley  behind  him.  Just  as  be  got 
to  the  pine  thicket,  Jones  stoj^^ed.  Edward  Pressley  ran  up  to  him.  I  saw 
them  clinch  one  another.  He  seemed  like  be  was  using  his  arm  like  he  was- 
ttsing  his  knifa  QusaUon.  Which  Pressley  ran  after  himP  Arutoer.  Young 
Edward  Pressley.  Just  in  a  few  minutes  Edward  Pressley  fell.  Then  Mr. 
Jones  walked  off  from  him  towards  old  man  Pressley,  and  stopped.  He  stopped 
and  loaded  his  gun,  and  immediately  after  he  got  it  loaded  he  walked  in  about 
five  or  ten  steps  of  old  man  Pressley.  He  said  to  him,  "Dog  gone  you,  I  will 
shoot  you.  *'  Immediately  as  he  spoke,  he  shot,  and  Mr.  Pressley  fell .  Q,  How 
far  were  you  from  the  scene  of  difficulty?  A.  Something  like  300  yai-ds.. 
When  he  shot  old  man  Pressley,  I  had  walked  about  75  yards  from  my  crib 
that  way,  and  stopped^  I  bad  walked  nearer  to  them.  Q,  How  long  was  it 
after  Edward  Pressley,  Jr.,  was  shot  when  you  walked  towards  them?  A. 
About  five  minutes.  Q..  Was  that  before  or  after  old  man  Pressley  was  shot? 
A^  Before.  While.he  was  loading  his  gun  I  walked  that  distance.  Q,  How 
far  were  you  then  from  Jones?  A,  Something  like  200  yards.  Q*  At  that 
time?  A.  Yes,  sir.  *  *  *  I  heard  Mr.  Jones  say  to  Mr.  Edward  Pressley,. 
Sr.,  "Dog  gone  you,  I  will  shoot  you. "  Just  as  he  spoke  he  raised  his  gun,  and 
fired.  Q.  What  did  Edward  Pressley,  Sr.,  do?  A.  He  feU,  from  all  I  could 
see.'  Here  is  the  prisoner's  statement.  B.  T.  Jones*  testimony:  *Q,  What 
did  you  find  them  doing  when  you  got  there?  ^.  As  I  got  close  to  them^ 
they  stopped  plowing.  They  unhitched  the  hoi'ses  before  I  stopped.  I  ap- 
proached Charlie.  He  had  been  plowing,  and  I  said:  "Charlie,  I  told  grandpa 
the  other  day  none  of  you  must  plow  in  my  land  until  it  is  decided."  I 
says:  "I  am  perfectly  willing  to  leave  it  to  three  disinterested  men  to  say 
what  rights  I  have.  If  they  say  I  should  pay  rent,  I  am  willing  to  do  it,  or 
if  they  say  I  should  lose  the  land,  I  am  willing  to  lose  the  land. "  I  told  him, 
[Charlie:]  "I  would  rather  you  get  off  here  until  it  was  decided."  He  says: 
*'  We  don't  intend  to  get  off  the  land  at  all.  If  you  don't  leave  it,  we  will  kill 
you.  **  At  the  same  time  he  made  at  me.  As  he  raised  from  tbe  plow  he^ 
pulled  his  hand  out  of  his  pocket  with  something  in  his  hand,  which  I  sup* 
posed  was  a  knife.  I  believed  it  was  a  knife  then,  and  I  believe  it  now.  He 
made  at  me  with  his  liand  drawn.  At  the  same  time  they  were  all  making 
to  me.  Charlie  came  this  direction,  [indicating.]  Edward  was  behind.  I 
WHS  between  them.  Mr.  Pressley  was  a  little  below  me.  They  were  all  mak- 
ing to  me.  At  the  same  time  Clmrlie  mjide  at  me.  As  he  was  coming,  I  told 
him  to  stop.     "Chai'lie,  don't  come  to  me.    Xf  you  do,  I  shall  have  to  ^huut 
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yoa.**  He  still  advanced  on  me.  I  think  Ed.  threw  a  rock  at  me.  Ab  I 
looked  around,  be  had  rocks  in  his  hand.  A  rock  brushed  mj  hat.  About 
the  same  time  Charlie  was  making  at  me  in  front  with  his  knife.  £d.  threw 
a  rock.  That  time  I  drew  my  gun  on  Charlie.  He  had  got  so  close  I  was 
obliged  to  shoot  htm  to  keep  him  from  killing  me.  At  the  same  time  Ed.  was 
making  right  at  me.  He  [Charlie]  had  his  knife  drawn  this  way,  [indicat- 
ing.] As  well  as  I  remember,  he  made  to  run  under  me.  Ttiis  hand  was 
drawn  this  way,  [indicating.]  I  had  my  gun  drawn,  and  says:  "Stop,  or  I 
will  kill  you."  He  stooped  to  run  under,  and  I  sliot  him.  At  this  time  EU. 
was  on  me,  with  a  large  rock  in  his  right  hand.  As  I  went  to  turn  round, 
.  he  was  close  enough  to  strike  me.  Q.  VVliy  didn't  you  shoot  him?  A.  He 
could  have  caught  my  gun.  I  didn't  have  room  to  get  my  gun  on  him.  I 
run  then  about  80  steps,  I  reckon.  He  was  on  me  all  the  time.  Was  so  doee,— 
almost  right  on  me.  I  couldn't  defend  myself  with  my  gun.  After  running 
some  distance  I  found  he  would  catch  me,  and  I  could  not  defend  myself  with 
my  gun.  I  got  my  knife  ready.  As  I  whirled  on  him  he  had  a  rock  drawn,  and 
struck  at  my  head.  He  struck  my  breast  with  a  rock,  on  my  collar  bone.  I  had 
my  gun.  He  still  held  a  rock  in  his  right  hand ;  still  continued  to  strike  me  in 
the  face  and  head.  I  defended  myself  the  best  I  oouM  until  I  got  my  knife 
'ready.  He  struck  a  second  lick  on  my  arm.  Bled  pretty  considerably.  By 
this  time  I  got  my  knife  ready.  I  cut  him  to  keep  him  from  killing  me*  He 
was  doing  his  utmost  to  kill  me.  I  had  to  kill  him  to  keep  him  from  killipg  me. 
I  was  running  to  a  thicket.  When  I  got  to  the  edge  of  the  pine,  when  I  found 
he  would  catch  me,  I  turned,  and,  as  I  whirled,  he  struck  me  on  the  breast.  As 
soon  as  I  got  away  from  Ed.,  I  started  back  to  my  house.  I  started  in  thatdirec- 
•tion.  Mr.  Pressley  made  for  me  then  with  a  large  stick  in  his  left  hand  and 
something  in  his  right  about  the  size  of  a  pistol.  I  supposed  it  to  be  a  pistol. 
He  cut  me  off  from  my  house, — made  at  me.  As  he  did,  I  told  him,  I  says:  **  Mr. 
Pressley,  grandpa,  don't  come  to  ma  If  you  do,  I  will  have  to  shoot  you."  He 
says:  **I  am  going  to  kill  you,"  I  says:  "Don't  come  any  closer."  This  time 
he  was  on  me,  making  for  me.  He  threw  his  right  side  this  way,  [indicating,] 
and  I  shot  him  as  he  was  presenting  his  right  hand  in  that  position,  [indicat- 
ing.] Q,  Was  he  making  at  you  to  fight  you  ?  A.  Yes,  sir.  I  told  him  two  or 
three  times,  if  not  four  times,  not  to  come  any  closer.  He  had  something  in  his 
liand  that  resemUed  a  pistol  more  than  anything  else.'  It  is  testified  that  the 
defendant  surrendered  himself  very  promptly,  and  didn't  seek  safety  in  flight. 
What  inference  do  you  draw  from  that?  The  defendant  endeavors  to  show 
that  the  only  witness  produced  by  the  state  to  prove  that  he  was  an  eye-wit- 
ness to  the  killing  of  the  Pressieys  was  not  in  a  position  to  see  and  hear  what 
be  testifies  to.  Did  the  defendant  think  at  the  time  that  there  was  no  other 
eye-witness  to  the  killing  of  Charles  and  Edward  Pressley,  Jr.,  than  Edward 
Pressley,  Sr.?  If  so,  do  you  infer  any  motive  from  that?  You  may  not  be 
able  to  answer  one  or  more  of  these  questions,  and  such  others  as  will  present 
themselves  to  you  when  considered  singly  or  in  groups,  but  yon  not  only  may, 
but  it  is  your  duty  to,  take  all  the  testimony  together,  and  upon  a  oonsidera- 
tion  of  the  law  find  the  facts. 

**Let  us  return  now  to  the  definition  of  the  three  degrees  of  homicide.  We 
will  take  them  in  their  inverse  order,  and,  beginning  with  self-defense,  we 
find  that  to  plead  that  successfully  defendant  must  have  done  the  kitting,  if 
he  did  it,  believing  at  the  time  that  he  was  in  imminent  danger  of  death,  or 
of  serious  bodily  harm,  and  without  other  means  of  escape,  and  without  will- 
fully putting  himself  in  that  position  of  danger;  and  not  only  must  he  believe 
it,  but  a  man  of  reasonable  firmness,  under  tlielike  circumstances,  must  have 
believed  it.  Was  defendant  in  fault?  Was  he  on  land  to  whidi  he  had  the 
right  of  possession?  From  what  point  did  he  approach  Edward  Ptessley, 
Sr.?  For  what  purpose?  Was  it  to  order  Edward  Pressley,  8r.,  from  the 
land?    If  not,— and  there  is  no  evidence  tending  to  prove  it;  on  the  oontrary. 
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defendant  testifiee  that  he  was  on  his  way  home, — the  possession  of  the  land 
can  have  no  influence  in  determining  the  question  of  self-defense  in  the 
"case  of  the  killing  of  £dward  Pressley,  Sr.,  whatever  inflnenoe  it  may  have 
;had  in  determining  the  question  of  self-defense  as  to  the  killing  of  Charles 
Pressley  and  Edward  Pressley,  Jr.  Was  the  defendant  simply  going  home? 
Did  he  observe  Edward  Pressley,  Sr.,  before  he  came  within  dangerous  prox* 
imity  to  him?  From  any  circumstance  of  a  day  or  two,  or  of  only  a  few 
•minutes  previous,  did  defendant  have  a  right  to  expect  a  difficulty  in  his  ap- 
proach to  Edward  Pressley,  Sr.,  if  he  did  approach  and  did  see  him?  If  so, 
then  the  evidence  would  tend  to  show  that  he  was  not  avoiding,  but,  on  the 
xx)ntrary,  was  willing  to  engage  in,  the  difficulty;  and,  if  that  tfaeoi-y  be 
adopted  by  you,  the  law  of  self-defense  will  not  apply,  much  less  if  you  should 
find  any  previous  malice.  If,  on  the  other  hand,  you  believe  that  defendant 
was  simply  on  his  way  home,  and  didn't  observe  Edward  Pressley,  Sr.,  until 
lie  was,  as  he  supposed,  in  imminent  danger  of  life  or  serious  bodily  harm  by 
an  assault  from  Edward  Pressley,  Sr«,  then  the  law  of  self-defense  will  ap- 
ply, provided  you  believe,  further,  that  a  mau  of  ordinary  firmness,  under  the 
circumstances  proven,  would  have  believed  the  same  thing.  Not  whether 
Edward  Pressley,  Sr.,  had  a  pistol,  or  whether,  if  he  had,  he  ooukl  have  en- 
dangered the  life  of  defendant  if  he  bad  attempted  to  use  it,  but  whether  de- 
fendant had  knowledge  which  would  have  prevented  defendant  f i-om  believ- 
ing that  he  had  a  pistol,  or  that,  if  he  had,  his  eondiiion  was  such  as  to  pre- 
vent him  from  being  able  to  use  it  eif ecti vely.  In  other  words,  did  he  or  not, 
l)eing  in  fault,  believe,  and  have  a  right  to  belleye,  that  his  life,  ete«,  was  in 
imminent  danger?  If  you  so  conclude,  that  ends  your  investigation.  The 
distineiion  between  the  defense  in  this  case  and  the  law,  that  a  deadly  weapon 
can  not  be  used  to  prevent  a  trespass,. or  drive  out  a  trespasser,  as  I  understand 
It,  is  this :  there  it  was  merely  to  preyent  the  trespass  or  drive  out  the  trespasser; 
here,  assuming  that  there  was  a  trespass,  according  to  the  defense,  the  owner 
proceeded  to  request  the  trespassers  to  depart ;  that  thereupon  soeh  a  violen  t  as- 
fiault  was  made  upon  himself  that  his  life  and  limb  were  In  danger,  and  he  used 
the  gun,  which  he  accidentally  had  in  his  hand,  not  to  eject  the  trespassers,  but 
to  defend  himself  from  their  unlawful  and  unexpected  violent  assault.  If  the 
facts  are  so,  the  use  of  the  gun  would  not  compel  you  to  find  an  unlawful  kill- 
ing; but  if  you  decide  that  the  facts  do  not  warrant  the  conclusion  of  killing  in 
self-defense,  in  this  particular  case,  though  it  might  in  the  other  cases, — you 
are  not  trying  the  other  cases,  you  are  trying-thia  particular  case, — a  verdict 
of  not  guilty  would  not  be  warranted.  Then  you  will  inquire  whether  there 
was  any  malice,  or  whether  the  killing  of  Edward  Pressley,  Sr.,  was  in  sud- 
den heat  and  passion?  Was  the  original  onset  a  sudden  affray  between  the 
parties,  without  any  premeditation  on  the  part  of  either,  so  as  to  miike  the 
killing  of  Charles  and  Edward  Pressley,  Jr.,  without  malice,  and  was  Edward 
Pressl<^y  engaged  in  that  difficult?  i>]d  the  defendant  go  at  a  safe  distance 
from  Edward  Pressley,  Sr.,  and  voluntarily  returned  to  the  attack  upon  him? 
If  so,  did  the  defendant  have  time  to  cool  before  that  return?  Then  it  would 
be  manslaughter.  But,  gentlemen,  if,  on  a  review  of  the  facts,  you  come  to 
the  conclusion,  beyond  a  reasonable  doubt«  that  the  defendant  did,  on  or  about 
the  18th  day  of  November,  1885,  kill  Edward  Pressley,  Sr.,  with  malice  ex- 
pnse  or  implied,  then  you  will  find  him  guilty  of  murder.  Malice  Is  some- 
times inferred  from  the  weapon  used,  but,  when  the  circumstances  of  the 
kUiing  are  proven,  then  the  jury  will  judge  from  them  whether  there  was 
malice.  *  Express  malice  is  when  one  person  kills  another  with  a  sedate,  de* 
liberate  mind  and  formed  design,  such  formed  design  being  evidenced  by  ex- 
temtH  droumstances  discovering  the  inward  intention;  as  lying  in  wait,  an- 
tecedent menaces,  former  grudges,  and  concerted  schemes  to  do  the  party 
some  bodily  harm.  And  malice  is  implied  by  law  from  any  deliberate,  cruel 
act  committed  by  one  person  against  another  person,  however  sudden;  thus. 
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where  a  man  kills  another  suddenly,  without  anj  or  without  a  considerable 
provocation,  the  law  implies  malice,  for  no  person,  unless  of  an  abandoned 
heart,  would  be  guiltj  of  such  an  act  upon  a  slight  or  no  apparent  cause.' 
The  defendant's  counsel  have  asked  me  to  charge  you  certain  propositions  of 
law,  and  I  shall  be  under  the  necessity  of  refusing  some  of  them ;  but»  gentle- 
men, you  must  not  infer  from  tlie  refusal  that  there  is  no  good  law  in  the 
propositions  that  they  state;  that  is,  1  refuse  some  of  them,  perhi^,  upon  the 
ground  that  they  are  not  applicable  to  this  case;  others,  perhaps,  on  the  ground 
that  there  is  an  objectionable  word,  or  something  of  that  kind,  in  it  which 
don't  compel  me  to  charge  it;  but  I  think  I  have  included  pretty  well  in  my 
charge  the  substance  of  the^requests  to  charge,  and,  where  I  have  not,  I  will 
endeavor  to  give  you  the  law  upon  those  particular  subjects.    I  am  requested 
to  charge  you :   •  There  is  one  thing  I  would  mention.    Suppose*you  come  ta 
the  conclusion  that  the  prisoner  at  the  bar  was  in  rightful  possession  of  the 
land,  although  it  had  been  rented  by  the  state  authorities  to  the  deceased; 
suppose  you  come  to  the  conclusion  that,  as  between  the  decease  and  the 
prisoner,  he  had  the  right  tp  t>e  on  that  land,— the  law  is  very  clear  there; 
you  have  a  right  to  say  to  your  neighbor,  ''Don't  you  come  on  my  land;"  but 
if  he  persists  to  come  on  your  land,  you  have  the  right  first  to  order  him  to- 
leave.    If  he  refuses  to  leave,  then  you  may  put  your  hands  upon  him  lightly 
to  remove  him.    If  he  resists  you,  why  then  you  may  use  such  force  as  is 
necessary  to  remove  him,  even  though  it  costs  him  his  life.    That  is  the  law. 
You  must  use  every  effort  in  your  power  to  get  him  off  yonr  land  before  you 
resort  to  violence  or  a  deadly  wei^n.    But  if  the  party  rushes  upon  yon  with- 
drawn knife,  that  makes  a  difference.    But  that  is  one  of  the  questions  of 
facts  which  you  are  to  decide.'    I  have  declined  to  chaiige  you  that  as  law. 
•  (1)  That  a  party  righlf  uliy  in  possession  of  land  is  entitled  to  the  peaceable 
possession  of  it,  undisturbed  by  the  interference  even  of  the  real  owner,  until 
his  rightful  possession  has  legally  terminated;  and  even  the  rightful  owner 
may  not  enter  by  force  to  acquire  the  possession  of  the  land,  even  if  wrong- 
fully withheld  from  him.'    That  is  good  Uw,  gentlemen,  but  it  is  not  app2i>- 
cable  to  every  phase  of  this  case,  as  I  have  alieady  indicated  to  you  in  my 
main  charge;  but  it  may  be  applicable  in  some  of  the  viows  that  you  may  take 
of  the  case.    *  (2)  That  rent  is  not  essential  to  the  existence  of  a  tenancy,  and 
to  terminate  a  tenancy  from  year  to  year,  unless  there  is  an  agreement  to 
quit,  there  must  be  a  notice  given,  as  required  by  law,  to  quit,  and  in  a  ten- 
ancy from  year  to  year  the  tenant  holds  to  the  end  of  the  calendar  year.'    I 
have  charged  you  that  already.    •  (8)  That  a  tenant,  in  the  rightful  posses- 
sion of  lands,  may  legally  approach  any  person  wrongfully  upon  tiie  same,  and 
may  legally  order  the  person  trespassing  to  leave  or  quit  the  possession  of  the 
land.'    I  have  already  charged  that  in  substance.    I  charge  you  that  is  good 
law.    *  (4)  That  a  tenant  in  the  rightful  possession  of  lands  may  lawfully  ap- 
proach any  person  wrongfully  upon  the  same,  and  may  order  the  person  tre»- 
passing  to  leave  or  quit  the  land,  and  in  the  event  of  a  refusal  so  to  do,  may- 
use  such  foi-ce  as  may  be  necessary  to  eject  the  trespasser;  and  if  the  party  is- 
resisted  by  force  in  the  attempt  to  eject  the  trespasser,  he  may  legally  defend 
himself,  and  repel  force  by  force,  using  only  such  force  as  the  fierceness  of 
the  attack  may  render  necessary  to  defend  himself.'    I  charge  that.    '  (5y 
That  while  the  law  presumes  malice  from  the  mere  fact  of  intentional  killing,, 
yet,  when  all  the  facts  are  brought  out  in  the  evidence,  there  is  no  room  for 
presumptions,  and  the  state  affirming  malice  must  yroye  it.'    I  charge  that 
with  this  modification:  that  presumptions  may  be  a  part  of  the  evidence,  and 
the  state  must  have  Uie  preponderance  of  the  evidence  on  the  whole  case.   *  (6 ) 
That  the  law  justifies  a  man  in  repelling  force  by  force  in  the  defense  of  his 
person,  habitation,  or  property  against  one  or  many  who  manifestly  intend 
and  endeavor,  by  violence  or  surprise,  to  commit  a  known  felony  on  either.. 
He  is  not  obliged  to  retieat,  but  may  pursue  his  adversary  till  he  finds  him-- 
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self  out  of  danger;  and  if>  In  a  conflict  between  them,  he  happens  to  kUl  his 
adversary,  such  killing  is  justifiably.  The  right  of  self-defense  in  this  kind 
is  founded  on  the  law  of  nature.  There  is  some  good  law  in  that,  but  its 
merits  are  not  applicable  to  this  case,  and  I  refuse  to  charge  you.  '  (7)  That 
if  one  is  assaulted  by  another,  who  has  threatened  to  kill  him,  he  is  not  bound 
to  run  and  escape  in  tlie  particular  instance,  thus  increasing  his  danger  by 
encouraging  his  assailant  to  repeat  the  attempt,  when  he  will  perhaps  be  less 
prepared  to  resist.'  I  refuse  to  charge  you  that,  but  charge  you  this  instead: 
that  a  mere  threat  to  kill  is  not  sufficient  to  justify  one  in  killing  one  who  aa- 
saults  him,  unless  he  believes  that  the  assault  at  the  time  has  put  him  in  dan- 
ger of  serious  bodily  harm,  or  life  or  limb.  *  (8)  That  an  offer  to  strike  by 
one  person  rushing  upon  another  will  be  an  assault,  although  the  assailant  be 
not  near  enough  to  reach  his  adversary,  if  the  distance  be  such  as  to  induce  a 
man  of  ordinary  firmness,  under  the  accompanying  circumstances,  to  believe 
that  he  will  instantly  receive  a  blow.'  That  is  good  law.  '(9)  That  if  the 
jury  btilieve  from  the  evidence  that  the  defendant  killed  the  deceiised  under 
circumstances  calculated  to  excite  the  fears  of  a  reasonable  man  of  ordinary 
firmness  that  it  was  necessary  to  save  his  life  or  his  limb  or  his  person  from 
serious  bodily  harm,  and  that  he  acted  really  under  the  influence  of  those 
fears,  and  not  in  a  spirit  of  revenge,  he  is  not  guilty»  and  should  be  acquitted.' 
He  must  liave  come  into  those  circumstances,  gentlemen,  without  fault  on  his 
part.  For  instance,  if  you,  Mr.  Foreman,  should  challenge  me  to  fight,  and 
I  should  go  to  meet  you,  and  you  happen  to  make  the  first  assault,  I  would 
not  be  justified  in  killing  you.  It  would  not  be  self-defense.  I  would  not  be 
entitled  to  an  acquittal,  because  it  was  a  mutual  combat.  With  that  modifi- 
cation, that  is  good  law.  '(lO)  That  if  the  jury  believe  from  the  evidence 
tliat  the  defendant  felt,  at  the  time  deceased  was  killed,  and  had  reason  to 
feel  from  the  circumstances,  that  it  was  necessary,  to  save  his  life  or  his  limb 
or  his  person  from  serious  bodily  harm,  to  kill  the  deceased,  then  the  prisoner, 
if  he  acted  under  the  influence  of  such  fears,  and  not  in  a  spirit  of  revenge  or 
malice,  is  not  guilty,  and  should  be  acquitted.'  That  is  not  sufficient,  does 
not  come  up  to  the  standard  of  self-defense,  and  I  refuse  to  charge  it.  '  (11) 
That  to  entitle  the  prisoner  to  the  benefit  of  the  requests  9  and  10  above,  it  is 
not  necessary,  nor  does  the  law  require,  that  the  proof  should  satisfy  the  jury 
that  the  killing  was  necessary  to  prevent  a  felony;  but  an  attack  of  a  less  seri- 
ous nature  may  suffice.'  The  words  of  that  request  are  too  general.  I  can 
only  charge  it,  by  adding  that  he  must  have  believed  that  he  was  in  actual 
danger  of  serious  bodily  harm,  loss  of  life  or  limb,  and  that  a  reasonable  man 
under  the  same  circumstances  would  have  been  induced  to  believe  the  same 
thing.  *  (12)  That  if  the  jury  believe  from  the  evidence  that  the  facts  and 
circumstances,  as  they  appeared  to  the  prisoner,  were  sufficient  to  excite  the 
fears  of  a  reasonable  man  that  it  was  the  purpose  of  the  deceased  to  perpetrate 
a  felony  upon  him,  or  to  do  him  serious  bodily  harm,  and  that  the  prisoner 
acted  under  the  influence  of  these  fears,  and  not  in  a  spirit  of  rualice  or  re- 
venge, then,  under  the  law,  the  prisoner  is  excusable,  not  guilty,  and  should 
be  acquitted.'  That  seems  to  me  to  be  a  repetition  of  what  has  gone  before, 
and  I  charge  you,  as  I  have  charged  you  in  reference  to  the  other,  that  he  must 
not  voluntarily  have  put  himseli  within  the  danger  to  which  he  was  exposed. 
*(13)  That  when  one  is  attacked  by  one  or  many  in  such  manner  or  under 
such  circumstances  as  to  furnish  reasonable  grounds  for  apprehending  a  de- 
sign to  take  away  his  life,  or  to  do  him  some  serious  bodily  harm  less  than 
taking  his  life,  and  there  is  reasonable  ground  for  believing  the  danger  im- 
minent that  such  design  will  be  accomplished,  he  may  safely  act  upon  such 
appearances,  and  kill  the  assailant  if  that  be  necessary  to  avoid  the  appre- 
hended danger,  and  the  killing  will  be  justifiable  or  excusable,  although  it 
may  afterwards  turn  out  that  the  appearances  were  false,  and  there  was  in 
fact  neither  design  to  do  him  serious  injury  or  to  kill  him,  nor  darker  that  it 
v.78.E.no.9— 20  r  v^^^i^ 
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would  be  done.'  With  the  modification  I  have  Jnat  given, — he  must  not  have 
Bought  his  position  of  danger, — ^that  is  good  law.  *  (14)  That,  where  a  pris- 
oner is  sworn  as  a  witness  In  his  own  behalf,  the  credibility  of  the  witness 
and  the  statement  of  the  prisoner  Is  a  question  of  fact  for  the  jury,  and  they 
may  accept  his  statements  In  his  own  behalf  in  preference  to  the  sworn  testi- 
mony of  any  or  all  other  witnesses  sworn  in  the  case,  or  they  may  attach  only 
such  importance  to  it  as  their  conclusions,  honestly  formed,  may  warrant 
them  in  duing.  The  statements  of  the  prisoner,  under  oath,  in  the  case  may 
be  attacked  as  those  of  other  witnesses  In  the  manner  prescribed  by  law,  and 
a  failure  so  to  attack  It,  or  an  unsuccessful  attack  upon  it,  is  a  proper  matter 
for  the  consideration  of  the  jury  in  reaching  a  conclusion  as  to  the  truth  of 
his  statements  and  the  guilt  or  innocence  of  the  prisoner.*  As  to  the  failure 
to  attack  a  witness,  I  Instruct  you,  gentlemen,  that  is  good  law;  but  I  want 
to  explain  to  you  a  little  further  that  the  failure  to  attack  the  witness  is  no 
reason  why  his  testimony  should  be  believed.  You  judge  of  his  testimony, 
not  because  it  has  not  been  attacked,  but  because  you  judge  it  to  be  true  or 
untrue,  whether  It  is  the  prisoner  or  any  other  witness.  You  may  know  he  is 
not  telling  the  truth.  His  falsehood  may  have  begun  at  this  time.  It  is  your 
knowledge  of  the  witness,  upon  such  testimony  as  has  been  adduced  as  to  his 
character,  his  conduct  upon  the  stand,  and  attach  such  importance  to  it  as  you 
may  deem  proper;  no  more,  no  less.  <(15)  That  If,  from  the  evidence,  the 
jury  entertain  a  reasonable  doubt  as  to  the  guilt  of  the  accused,  or  as  to 
whether  the  prisoner  killed  the  deceased,  or  as  to  whether,  if  the  prisoner 
killed  the  deceased,  the  prisoner  acted  under  circumstances  calculated  to  ex- 
cite the  fears  of  a  reasonable  man,  or  whether.  If  he  killed  the  deceased,  he 
felt  at  the  time,  and  had  reason  to  feel,  under  the  circumstances,  that  it  was 
necessary  to  kill  the  deceased  to  save  his  own  life  or  limb  or  his  person  from 
tserious  bodily  harm,  or  whether  the  prisoner,  if  he  killed  the  deceased,  was 
influenced  by  such  fears  and  such  necessity,  and  not  by  malice  or  revenge, 
then  It  is  the  duty  of  the  jury  to  give  the  prisoner  the  benefit  of  all  reasonable 
doubts,  and  to  acquit  him.*  You  are  to  give  the  prisoner  the  benefit  of  all 
reasonable  doubts,  but  you  are  not  to  single  out  any  particular  question,  and 
say  upon -that  you  have  reasonable  doubts,  and  therefore  the  prisoner  must 
be  acquitted.  You  must  take  the  whole  testimony,  and  weigh  all  the  circum- 
atances,  and,  after  weighing  all  the  circumstances  and  facts,  if  you  are  still 
in  reasonable  doubt  as  to  the  fkcts  as  applicable  to  the  law  as  I  have  given  it 
to  you,  then  you  will  give  the  benefit  of  that  doubt  to  the  prisoner.  •  (16) 
That  it  Is  the  duty  of  the  jury.  If  they  entertain  any  reasonable  doubt  of  the 
law  or  of  the  facts  of  the  case,  or  of  the  application  of  the  facts  to  the  law  of 
this  case,  to  give  to  the  said  prisoner  the  benefit  of  such  doubts  as  by  law 
they,  and  each  of  them,  are  required  to  do.'  Gentlemen,  If  you  have  any 
doubt  about  the  facts,  you  will  give  the  prisoner  the  benefit  of  thran.  If  you 
have  any  doubt  about  the  law.  If  you  will  come  in  court  I  will  try  and  settle 
that  matter.  I  cannot  charge  that  you  will  take  your  law  as  you  have  been 
told  from  the  court.  I  do  not  know  that  I  can  make  the  law  to  you  In  this 
case  any  plainer.  If  you  find  that  Edward  Pressley,  Sr.,  was  killed  by  R.  T. 
Jones,  in  this  county,  in  the  time  named  in  the  indictment,  with  malice,  either 
express  or  implied,  then  your  verdict  would  be  simply  'Guilty,'  If  you  find 
that  he  killed  him  unlawfully,  without  malice,  in  sudden  heat  and  passion,  as 
I  have  before  explained  the  law  to  you,  your  verdict  would  be  « Guilty  of  man- 
slaughter.' If  you  come  to  the  conclusion  that  he  killed  him  In  self-defense, 
not  being  In  fault  himself,  under  such  circumstances  as  gave  to  him,  and 
would  give  to  a  reasonable  man,  serious  apprehension  that  he  would  meet 
with  great  bodily  harm,  or  the  loss  of  life  and  limb,  then  it  would  be  self-de* 
fense,  and  your  verdict  will  be  'Not  guUty.'  Give  the  record  to  the  jury." 
Saturday  night,  11:10  p.  m.,  the  jury  were  called  In,  and  addressed  as  fol- 
lows by  the  court: 
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Judge  Norton.  "Mr.  Foreman  and  gentlemen:  Three  days  of  the  court 
have  been  occupied  in  the  trial  of  this  cause.  To  go  over  the  case  again 
would  involve  a  very  great  expense,  and  a  very  great  inconvenience  to  a  great 
number  of  persons.  If  it  is  possible,  I  would  like  for  this  jury  to  agree  upon 
this  case,  and  I  shall  ask  you  to  retire  to  your  rooms  again,  and  further  con- 
sider the  matter;  but  before  I  do  so,  if  there  is  any  question  of  law  upon 
which  I  can  enlighten  you  any,  I  will  be  glad  to  do  so." 

The  Foreman,   "Not  a  question  of  law." 

TJie  Court.  "Question  of  fact.  If  you  agree  upon  your  verdict  any  time 
to-night,  to-morrow,  Monday,  any  time,  you  may  send  for  me  and  the  counsel 
engaged  in  the  case,  and  we  will  come  in  court,  receive  your  verdict,  and  dis- 
charge you  at  as  early  an  hour  as  possible. " 

Note  ty  the  Stenographer*  ''The  above  transpired  without  the  presence 
of  the  prisoner,  R.  T.  Jones." 

W.  T,  Gary,  Bmest  Gary,  and  G,  N.  Bfxme,  for  appellant.  Atty.  Gen. 
Barle  and  P.  H.  Nelson^  for  the  State. 

MclvER,  J.  The  appellant,  under  an  indictment  for  the  murder  of  Edward 
Preasley,  8r.,  was  convicted  of  manslaughter,  and,  being  sentenced  to  25 
years'  imprisonment  in  the  state  penitentiary,  appeals  to  this  court  upon  nu- 
merous exceptions,  24  in  number.  These  exceptions  make  four  general  as- 
signments of  error:  (1)  In  impaneling  the  jury.  (2)  In  ruling  as  to  the  ad- 
missibility of  evidence.  (3)  In  the  conduct  of  the  tilal.  (4)  In  the  charge 
to  the  jnry. 

The  particular  ground  upon  which  the  first  assignment  of  error  rests  is  that 
"his  honor  erred  in  refusing  to  permit  the  prisoner  to  have  L.  S.  Mellichamp 
sworn  and  examined  on  his  voir  dire^  when  presented  as  a  juror  to  the  pris- 
oner." It  appears,  however,  from  the  statement  in  the  "case,"  that  there  is 
no  foundation  in  fact  for  this  exception;  for  although,  when  the  demand  was 
first  made  that  this  juror  should  be  examined  on  his  voir  dire,  the  state  ob- 
jected and  the  court  sustained  the  objection,  yet  immediately  afterwards  the 
objection  was  waived,  and  the  juror  was  in  fact  examined  upon  his  voir  dire. 
The  fact  tliat  counsel  for  the  prisoner  had  announced,  before  the  objection 
was  withdrawn,  that  th^  chalienged  the  juror,  cannot  affect  the  question. 
The  prisoner  was  deprived  of  no  legal  right,  and  it  is  clear  that  this  exception 
oannot  be  sustained.  The  second  general  assignment  of  error  will  be  consid- 
ered under  the  several  specifications  in  which  it  is  presented  by  the  exceptions. 
for  a  proper  understanding  of  which  it  will  be  necessary  to  make  a  brief 
statement.  When  Charles  Brooks,  who  seems  to  have  been  the  only  eye-wit- 
ness of  the  killing,  was  on  the  stand,  he  was  asked  by  counsel  for  prisoner 
whether,  in  his  testimony  at  the  corner's  inquest,  he  had  not  made  certain 
statements  differing  from  those  made  by  him  while  on  the  stand  as  a  witness 
in  this  case,  which  he  denied,  and  in  the  defense  the  coroner  was  offered  as  a 
witness  to  prove  what  Brooks  had  testified  on  the  inquest.  Tor  this  purpose 
the  coroner  produced  the  proceedings  at  the  inquest,  containing  the  testimony 
of  Brooks,  as  taken  down  by  him  and  signed  by  Brooks;  and  wlien  asked  to 
read  what  Brooks  had  then  said,  the  court,  upon  objection,  ruled  that,  while 
the  witness  might  refer  to  the  testimony  in  writing,  for  the  purpose  of  re- 
freshing his  memory,  yet  he  must  testify  from  his  own  memory,  and  not  from 
the  writing.  The  witness  was  then  asked  if  Brooks,  at  the  Inquest,  made  a 
certain  statement,  different  from  that  made  by  him  on  the  stand,  to  which  he 
replied  in  these  words:  "To  the  best  of  my  knowledge  and  belief  he  said  that 
*0f  course,  I  can't  remember  exactly  the  words.'  "  The  question  was  then 
asked,  "  Yon  remember  that  was  what  was  substantially  testified  to?"  which 
question  was  objected  to,  and  ruled  out,  and  this  is  made  the  basis  of  the 
third  exception,  that  the  circuit  judge  erred  in  ruling  that  the  coroner  could 
not  testify  to  the  substance  of  what  Brooks  had  testified  to  at  the  inquest. 
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After  the  cross-examination  of  the  corner,  which  seems  to  have  been  designed 
to  show  tliat  the  coroner  was  testifying  from  the  paper,  and  not  from  his  mem- 
ory, as  refreshed  by  tlie  paper,  the  attorney  general  moved  **to  strike  out  the 
evidence  given  for  the  purpose  of  contradiction/'  upon  which  motion  the 
court  reserved  its  decision  until  the  close  of  tl)e  testimony,  when  the  decision 
was  announced  in  these  words:  ^'I  shall  decline  to  strike  out  the  testimony, 
leaving  the  jury  to  say  how  far  the  witness  was  able  to  testify  on  that  ques- 
tion as  a  matter  of  fact."  And  in  response  to  an  inquiry  from  counsel  for 
the  prisoner  whether  that  ruling  included  the  testimony  taken  at  the  inquest, 
answered  that  it  did  not;  whereupon  prisoner's  counsel  again  insisted  upon 
their  right  to  offer  the  testimony  taken  at  the  inquest,  which  was  again  de- 
nied. After  the  failure  of  counsel  for  prisoner  to  get  in  the  testimony  of 
Brooks  at  the  inquest,  he  then  offered  that  testimony  as  an  affidavit  ofBrooks ; 
and  this,  being  rejected,  constitutes  the  basis  of  the  fourth  exception.  As  we 
understand  the  matter,  the  precise  questions  raised  by  the  second,  third,  and 
fourth  exceptions  are  these:  (1)  Whether,  when  the  purpose  was  to  contra- 
dict the  witness  Brooks,  it  was  competent  for  the  coroner,  who  had  taken 
down  his  testimony  at  the  inquest  in  writing,  to  prove  what  he  then  said  by 
reading  what  he  had  then  taken  down,  or  rather  so  much  of  it  as  Brooks  de- 
died  saying,  or  whether  he  must  speak  from  his  memory  alone,  refreshed  by 
looking  at  the  paper.  (2)  Whether,  m  speaking  from  his  memory  alone,  he 
was  at  liberty  to  state  substantially  what  Brooks  had  said  at  the  inquest,  or 
whether  he  must  confine  himself  to  the  language  then  used  by  Brooks.  (3) 
Whether  the  testimony  of  Brooks,  taken  at  the  inquest,  and  signed  by  him, 
could  be  offered  in  evidence  as  an  affidavit  of  Brooks  for  the  purpose  of  show- 
ing what  he  had  previously  stated  in  regard  to  the  occurrence  as  to  which  he 
was  called  to  testify. 

It  is  a  little  singular  that  neither  our  own  researches,  nor  those  of  the  coun- 
sel engaged  in  this  case,  have  been  able  to  supply  us  with  any  direct  author- 
ity upon  the  precise  point  raised  by  the  first  question  presented  by  these  three 
exceptions;  but  it  seems  to  us  that  both  upon  pnncipleand  analogy  the  ruling 
below  can  be  shown  to  be  erroneous.  It  will  be  observed  that  the  question 
here  is  not,  as  it  was  in  State  v.  Campbell,  1  Kich.  Law,  124,  whether  the 
testimony  of  a  witness,  who  has  subsequently  died,  taken  at  a  coroner's  in- 
quest, is  competent  evidence  against  the  prisoner,  though  even  that  point  was 
decided  by  a  divided  court,  and  is  the  subject  of  some  confiiot  of  authority 
elsewhere;  but  the  question  here  is  as  to  what  a  witness  said  on  a  previous 
occasion.  It  seems  to  be  conceded  that  any  one  who  heard  Brooks'  testimony 
at  the  inquest  would  be  competent  to  prove,  from  his  own  memory,  what 
Brooks  then  said,  and,  upon  well-dettled  principles,  it  seems  to  us  that  one 
who  not  only  heard  the  testimony,  but  took  it  down  carefully  in  writing  at 
the  time  it  was  delivered,  would  be  equally  competent  to  prove,  from  such 
writing,  what  the  testimony  actually  was.  Indeed,  the  testimony  in  the  lat- 
ter case  would  be  more  satisfactory  than  in  the  former;  for  there  would  be  a 
greater  certainty  that  one  who  was  testifying  from  a  writing  made  by  him- 
self at  the  time  could  accurately  and  fully  reproduce  the  testimony  in  ques- 
tion, than  one  who  relied  upon  his  memory  only.  This  view  is  not  entirely 
without  the  support  of  authority.  Thus,  in  1  Phil.  £v.  297,  it  is  laid  down  that 
where  informations  are  judicially  and  regularly  taken,  and  the  informant  is 
afterwards  examined  as  a  witness  at  the  trial,  the  information  given  by  such 
witness  may  be  used,  on  the  part  of  the  prisoner,  to  contradict  his  testimony; 
and  as  an  example  of  this  Lord  Stafford's  Case,  3  State  Tr.  1381,  is  cited,  where 
the  depositions  of  a  witness,  taken  before  a  justice  of  the  peace,  were  read,  at 
the  instance  of  the  prisoner,  *Mn  order  to  take  off  the  credit  of  the  witnees  by 
showing  a  variance  between  the  depositions  and  the  evidence  given  in  court 
vtva  f)oce.**  In  State  v.  Ratals,  2  Nott  &  McC.  831,  it  was  held  that  a  wit- 
ness, who  had  made  a  memorandum  in  writing  of  certain  fftcts,  at  the  time 
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such  facts  occurred,  for  the  purpose  of  perpetuating  thememoiy  of  them,  and 
could  at  any  subsequent  period  swear  that  he  had  made  the  entry  at  the  time, 
for  that  purpose,  and  that  he  knew,  from  that  memorandum,  that  the  facts 
did  exist,  it  would  be  good  evidence,  although  he  might  not  retain  a  distinct 
recollection  of  the  facts  themseives.  This  case  has  been  recognized  in  sev- 
eral subsequent  cases.  Cle^^erly  v.  McCtUlough,  2  Hill,  (S.  0.)  446;  Bank  v. 
Zorn,  14  S.  C.  451 ;  State  v.  ColUm,  15  8.  C.  373.  It  is  true  that  neither  in 
the  Case  of  RawlSf  nor  in  any  of  the  other  cases  cited,  was  the  testimony  in 
question  offered  for  the  purpose  of  contradicting  a  witness,  but  for  the  pur- 
pose of  establishing  some  fact  material  to  the  issue.  But  we  do  not  see  how 
this  can  affect  the  question  under  consideration.  If  sucii  testimony  is  com- 
petent to  establish  a  fact  material  to  the  issue,  we  can  see  no  reason  why  it 
should  not  be  competent  for  the  purpose  of  contradicting  a  witness,  provided, 
always,  that  the  proper  foundation  for  such  contradiction  has  been  laid,  as  to 
which  there  is  no  question  in  this  case,  for  the  witness  Brooks  was  fully  ad- 
vised, and  his  attention  specially  called  to  what  he  had  said  at  the  inquest. 
The  principle  in  both  cases  is  the  same,  and  the  rule  should  be  the  same.  The 
nearest  approach  to  a  distinct  decision  of  the  precise  question  under  consid- 
eration, which  we  have  been  able  to  find,  is  in  the  case  of  The  CTiarles  Mor- 
gan, 115  U.  S.  69,  5  Sup.  Ct.  Bep.  1172,  where  the  depositions  of  a  witness 
made  in  another  case  were  received  in  evidence  for  the  purpose  of  contra- 
dicting such  witness;  for,  while  it  is  said  in  State  v.  Prater,  26  S.  C.  203,^ 
that  the  evidence  of  the  witnesses  as  taken  down  by  the  coroner  at  an  inquest 
"would  seem  to  constitute  the  l)est  and  highest  evidence  of  what  a  witness 
may  have  testified  to  before  the  coroner/'  that  seems  to  have  been  a  mere 
passing  remark,  and  can  scarcely  be  regarded, as  an  adjudication  of  the  ques- 
tion. We  are  now,  however,  after  full  consideration,  prepared  to  adopt  and 
atiirm  fully  the  proposition  there  stated.  It  is  in  full  harmony  with  and  rests 
upon  the  same  principle  as  the  doctrine  declared  in  the  case  of  State  v.  Bran- 
ham,  13  S.  C.  897,  where  it  was  held  that  when  a  party  charged  with  crime 
makes  a  statement,  at  the  preliminary  hearing  before  a  trial  justice,  wliich  is 
taken  down  in  writing,  and  such  statement  is  relied  upon  as  a  confession  by 
the  accused,  the  written  statement  is  the  best  evidence  upon  the  subject,  and 
parol  evidence  as  to  what  the  accused  said  is  incompetent  where  the  written 
statement  can  be  produced;  for,  as  is  well  said  by  Mr.  Justice  MoGowan  in 
that  case,  **from  the  infirmity  of  memory  there  is  always  more  or  less  uncer- 
tainty about  parol  testimony,  especially  in  reference  to  declarations, — mere 
spoken  w^ords. "  So  here,  we  think,  that  the  best  evidence  of  what  Brooks 
said  at  the  coroner's  inquest  was  his  testimony,  as  taken  down  by  the  coroner, 
a  public  officer  charged  with  that  special  duty,  at  the  time  the  words  fell  from 
tlie  lips  of  the  witness,  much  better  than  the  recollection  of  the  coroner,  even 
when  refreshed  by  reference  to  the  written  testimony;  and  we  think  it  was 
error  to  rule  otherwise. 

it  is  true  that,  in  the  case  of  State  v.  McElmurray^  3  Strob.  42,  there  is  a 
dictum  of  Judgtf  Fbost  in  these  words:  '*  The  memorandum  of  the  testimony 
of  the  witnesses  examined  before  the  coroner,  taken  by  a  person  who  was 
present,  would  not  be  competent  evidence,  if  it  were  proved,''  and  the  fair  in- 
ference is  that  this  language  was  used  in  reference  to  the  competency  of  such 
testimony  to  contradict  a  witness  examined  for  the  state;  for,  under  the  case 
of  State  V.  Campbell^  supra^  such  testimony  would  be  clearly  incompetent  as 
against  the  prisoner.  But,  even  assuming  that  the  language  was  used  solely 
with  reference  to  the  competency  of  such  testimony  for  the  purpose  of  con- 
tradicting a  witness,  it  cannot  be  regarded  as  a  decision  of  the  question;  for 
no  such  testimony  was  offered,  and  hence  no  ruling  upon  that  question  could 
have  been  made,  and  the  remark  must  be  regarded  as  a  mere  obiter  dictum 
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upon  a  point  not  arising  in  the  case,  and  manifestly  not  considered  by  tlie 
court.  Indeed,  it  seems  to  be  assumed  in  tliat  case  that  the  affidavits  made 
by  two  of  the  witnesses  for  the  state,  before  the  magistrate  who  issued  the 
warrant,  would  be  competent  for  the  purpose  of  contradicting  those  witnesses* 
though,  for  a  like  reason,  the  case  cannot  be  regarded  as  deciding  that  point. 
This  is  the  question  made  by  appellant's  fourth  exception,  for  when  the  court 
ruled  that  the  coroner  could  not  read  the  testimony  of  Brooks,  taken  by  him 
at  the  inquest,  for  the  purpose  of  showing  that  the  witness  had  then  made  a 
statement  different  from  that  made  by  him  on  the  stand,  counsel  for  the  pris- 
oner til  en  offered  to  read  that  testimony,  for  the  same  purpose,  as  an  affidavit, 
or  written  statement  signed  by  Brooks,  which  was  ruled  incompetent.  If 
Brooks  had,  on  the  day  of  the  homicide,  or  shortly  afterwards,  written  a  let- 
ter, or  procured  some  one  else  to  write  a  letter  for  him,  which  he  signed,  giv- 
ing an  account  of  what  he  saw  of  the  conflict  between  the  prisoner  and  the 
deceased,  it  is  difficult  to  conceive  of  any  good  reason  why  such  letter  should 
not  be  competent  to  show  that  the  account  then  given  by  him  was  different 
from  that  given  by  him  when  examined  as  a  witness  in  the  case.  Accordingly 
we  find  it  said  in  1  Starkie,  Ev.  pt.  2,  p.  145,  upon  the  authority  of  De  Sailly 
v.  Morgan,  2  Esp.  691,  that  the  credit  of  a  witness  may  be  impeached  '*by 
proof  that  he  has  said  or  written  that  which  is  inconsistent  with  his  present 
testimony.  For  this  purpose  a  letter  may  be  read  in  which  he  has  given 
a  different  account  of  the  matter."  See,  to  same  effect,  1  Greenl.  Ev.  § 
463.  The  case  of  Conrad  v.  Griffey,  16  How.  88,  clearly  implies  that  such  ? 
letter  would  be  competent  evidence,  provided  the  proper  foundation  is  laid  by 
calling  the  attention  of  the  witnesses  whom  it  is  proposed  to  contradict  to 
such  letter.  The  question  presented  by  the  third  exception  does  not  properly 
arise;  for,  although  the  circuit  judge  <Ud,  when  the  question  was  first  made, 
rule  that  a  witness  called  upon  to  prove  what  another  had  previously  said,  with 
a  view  to  the  contradiction  of  the  latter,  could  not  testify  merely  to^he  sub- 
stance of  what  such  other  witness  may  have  said,  but  must  confine  himself 
to  the  language  used,  yet  when  his  honor,  at  the  close  of  the  testimony,  made 
his  ruling  upon  the  motion  to  strike  out  certain  testimony,  he,  in  effect,  per- 
mitted the  testimony  of  the  impeaching  witness,  as  to  the  substance  of  what 
the  other  witness  had  said,  to  stand,  leaving  it  for  the  jury  to  say  how  far  such 
testimony  was  a  correct  statement  of  what  the  witness  proposed  to  be  im- 
peached had  really  said.  But,  as  we  may  be  mistaken  in  this,  inasmuch  as 
the  "case"  does  not  show  clearly  what  was  the  scope  and  effect  of  the  final 
ruling,  we  wUI  consider  whether  there  was  any  error  in  the  first  ruling.  Owing 
to  the  imperfection  of  the  human  memory,  and  the  impossibility  in  many,  if 
not  in  most,  cases,  of  reproducing,  by  parol  evidence,  the  exact  words  which 
a  witness  may  have  used  on  some  occasion  previous  to  that  when  he  is  testi- 
fying, it  seems  to  us  that  it  would  be  too  rigid  and  impracticable  to  lay  it  do  wn 
as  a  rule  that  when  a  person  is  called  upon  to  prove  what  another  has  said  on 
a  previous  occasion,  he  must  confine  himself  to  the  words  used  by  such  other 
person,  and  will  not  be  allowed  to  state  substantially  what  he  has  said.  It 
seems,  from  what  is  said  in  1  Greenl.  Ev.  §  165,  and  notes,  that,  while  the 
old  rule  was  rigid  in  requiring  that  a  witness,  called  upon  to  prove  what  a 
deceased  witness  testified  to  at  a  former  trial,  must  confine  himself  to  the 
precise  words  used,  and  was  not  at  liberty  to  give  the  substance  of  the  testi- 
mony of  such  deceased  witness,  yet  now  it  is  generally  considered  sufficient 
if  the  witness  is  able  to  state  the  substance  of  what  was  sworn  on  the  former 
trial.  To  the  same  effect  see  Hepler  v.  Bank,  97  Pa.  St.  420,  39  Amer.  Rep. 
813,  and  Marler  v.  State,  67  Ala.  55,  42  Amer.  Rep.  95,  in  which  Mr.  Justice 
SoMERViLLE  uses  this  language:  "The  well-settled  opinion  now  obtains  that 
the  precise  words  need  not  be  repeated  on  the  second  trial,  but  only  the  sdb- 
stance  of  the  testimony  given  in  the  former  trial. "  The  same  doctrine  is  laid 
down  by  the  supreme  court  of  the  United  States  in  Ruch  v.  Rock  Island,  97 
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U.  S.  693.    It  seems  to  us  that  the  same  rule  should  apply  in  a  case  like  the 
present. 

Our  next  inquiry  is  whether  there  was  any  errror  in  refusing  to  allow  testi- 
mony to  be  offered  for  the  purpose  of  sustaining  the  general  character  of  Pick- 
ens W,  Hughes,  a  witness  for  the  prisoner,  after  his  character  had  been  as- 
sailed by  the  state  in  reply.  It  seems  to  be  universally  conceded  that  where 
the  general  character  of  a  witness  is  impeached  by  evidence  tending  to  show 
that  his  character  is  so  bad  that  he  is  unworthy  of  belief,  the  party  offering 
the  person  so  assailed  has  the  right  to  introduce  evidence  in  defense  of  his 
character,  and,  as  Is  said  by  Earle,  J.,  in  Farr  v.  Thompaon,  Cheves,  37,  this 
rule  is  designed ifor  the  protection  of  the  witness  himself,  as  well  as  of  the 
party  offering  him.  Indeed,  it  is  laid  down  by  such  standard  authorities  as 
Phillips,  Starkie,  and  Greenleaf,  that  even  where  the  testimony  of  a  witness 
is  assailed  by  evidence  that  he  has  made  contrary  statements,  evidence  may  be 
offered  to  sustain  his  character,  though  in  this  state  that  doctrine  has  been 
repudiated,  and  the  privilege  of  offering  evidence  to  sustain  a  witness*  gen- 
eral character  is  confined  to  cases  in  which  such  character  has  been  directly  as- 
sailed by  evidence.  See  Chapman  v.  Cooley,  12  Bich.  Law,  654,  where  Wakd- 
LAW,  J.f  draws  a  distinction  between  character  and  credit,  holding  that  evi- 
dence tending  to  show  that  a  witness  has  made  contradictory  statements  in 
reference  to  the  matter  under  inquiry  is  more  properly  an  assault  upon  the 
credit,  rather  than  the  character,  of  the  witness,  and  therefore  does  not  open 
the  w^ay  for  evidence  to  sustain  the  general  character  of  the  witness,  and  that 
such  evidence  is  admissible  only  when  the  general  character  of  the  witness  is 
directly  assailed.  But,  as  the  general  character  of  the  witness  Hughes  was 
directly  assailed  by  the  state,  it  follows  that  even  under  the  rule  as  restricted 
in  this  state  it  was  competent  to  offer  evidence  to  sustain  his  character.  It  is 
contended,  however,  that,  under  the  well-settled  rules  regulating  the  time 
for  the  offering  of  evidence  by  the  respective  parties,  after  the  state  had  closed 
its  testimony  in  reply,  no  further  testimony  of  any  kind  could  be  offered  by 
the  defense.  Such  a  view  would  not  only  practically  defeat,  but  absolutely 
nullify,  the  well-settled  rule  that  where  the  general  character  of  the  witness 
is  directly  impeached  it  is  competent  to  offer  evidence  to  sustain  his  character, 
and  would  place  it  in  the  power  of  the  state  to  attack  the  character  of  any,  or 
even  all,  of  the  witnesses  for  the  defense,  without  the  fear  of  any  contraclictory 
evidence;  for  it  is  quite  clear  that  until  the  character  of  a  witness  is  attacked 
it  is  not  competent  to  offer  evidence  to  sustain  it,  as  neither  the  witness  nor 
the  party  offering  him  is  at  liberty  to  put  his  character  in  issue.  It  follows, 
therefore,  that  no  attack  upon  the  general  character  of  a  witness  for  the  de- 
fense, by  evidence  directly  assailing  it,  could  be  made  until  the  state  came  to 
its  reply;  and  if  it  should  be  held  that,  on  account  of  the  general  rule  in  re- 
gard to  the  time  for  offering  evidence,  the  defense  could  offer  no  testimony  of 
any  kind  after  the  state  has  closed  its  reply,  the  inevitable  result  would  be 
that  while  the  state  or  a  plaintiff  would  have  the  opportunity  of  offering  evi- 
dence to  sustain  the  general  character  of  any  of  their  witnesses  who  may  be 
attacked,  the  defense  would,  an  every  case,  be  deprived  of  such  privilege. 
Such  a  one-sided  and  manifestly  unjust  rule  cannot  receive  the  sanction  of  this 
court.  The  true  view  is  that  when  the  state  or  a  plaintiff  attacks  the  char- 
acter of  a  witness  for  the  defense,  a  new  issue  is  then  raised,  which  could  not 
have  been  before  presented,  and  upon  such  new  issue  the  defense  has  the  right 
to  offer  testimony,  as  it  could  not  before  have  been  offered.  It  will  not  do  to 
say,  as  has  been  said,  that  the  view  which  we  have  taken,  would  lead  to  an 
interminable  protraction  of  the  investigation,  and  the  controversy  might  go 
on  indefinitely,  for  it  must  be  remembered  that  the  extent  of  the  inquiry  into 
character  is  sufiSciently  under  the  discretion  of  the  court  to  prevent  the  evil 
result  apprehended.  The  sixth  and  eighth  exceptions  impute  error  to  the  cir- 
cuit judge  in  proceeding  with  the  trial  in  the  absence  of  the  prisoner.    It  ap- 
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pears  that,  after  a  recess  for  dinner,  the  senior  counsel  for  the  prisoner  re- 
sumed his  argument,  and,  after  he  had  been  speaking  for  about  five  minutes, 
his  junior  mentioned  to  the  stenographer  that  the  prisoner  had  Just  been 
brought  in,  after  the  argument  had  been  resumed,  and  requested  him  to  make 
a  note  of  it.  "The  stenographer  makes  tliis  note  at  the  request  of  counsel, 
but  the  fact,  as  reported  by  counsel,  did  not  come  within  the  personal  knowl- 
edge or  observation  of  the  stenographer."  We  do  not  think  this  would  fur- 
nish any  ground  for  a  new  trial;  for,  in  the  first  place,  there  is  no  legal  evi- 
dence that  the  prisoner  was  absent  at  any  stage  of  the  trial.  The  mere  state- 
ment of  counsel,  not  brought  to  the  attention  of  the  court,vthough  undoubtedly 
entitled  to  the  highest  credence  as  between  man  and  man,^oes  not  furnish 
such  legal  evidence  as  courts  act  upon.  The  proper  course  would  have  been 
to  call  the  attention  of  the  court  to  the  matter,  and  had  some  adjudication  or 
other  action  by  the  court  upon  it.  Again,  it  appears,  that  after  the  jury  had 
been  out  for  some  time  they  were  called  in  and  asked  if  they  desired  any  fur- 
ther instruction  as  to  the  law,  to  which  they  replied  in  the  negative;  where- 
upon they  were  told  to  retire  to  their  room,  and  when  they  agreed  upon  their 
verdict  they  could  send  for  the  judge  and  the  counsel  in  the  case,  and  have 
their  verdict  received,  and  be  discharged.  When  this  occurred  the  prisoner 
WHS  not  present.  We  do  not  think  this  was  any  violation  of  the  rule  under 
which  the  prisoner  is  entitled  to  be  present  at  every  stage  of  his  trial.  What 
occurred  was  no  part  of  the  trial.  There  was  no  additional  or  fresh  statement 
of  the  testimony,  and  no  instruction  as  to  any  matter  of  law, — nothing  that 
would  constitute  any  part  of  a  trial.  The  next  error  assigned  is  in  limiting 
the  time  of  argument  to  two  hours  for  each  counsel.  In  view  of  the  statute 
upon  this  subject,  (Gen.  St.  §  2166,)  which  expressly  limits  the  time  for  argu- 
ment to  two  hours  for  each  counsel,  *' unless  he  shall  first  obtain  the  special 
permission  of  the  court"  to  occupy  a  longer  time,  we  see  oo  possible  founda- 
tion for  this  assignment  of  error;  for  the  record  shows  that,  before  the  com- 
mencement of  the  argument,  counsel  were  distinctly  informed  that  they  would 
be  required  to  keep  within  the  limit  allowed.  The  ninth  exception  alleges 
error  in  saying  to  the  jury  that  the  attorneys  on  either  side  are  not  supposed 
to  be  impartial,  and  that  the  jury  are  to  take  their  statements,  both  on  the  law 
and  fa^ts,  guardedly.  There  certainly  was  no  error  of  law  in  this.  The  jury 
were  not  instructed  to  disregard  the  comments  of  counsel,  either  on  the  facts 
or  on  the  application  of  the  law  to  the  facts,  but  were  simply  cautioned  to  re- 
ceive such  comments  guardedly,  as  they  proceeded  from  persons  who  are  not 
supposed  to  be  impartial,  and  this  was,  and  is  in  every  case,  strictly  true. 

So,  too,  there  was  no  error  in  saying  to  the  jury  that  if  the  court  mistook  the 
law,  the  court  could  be  corrected,  for  this  likewise  is  strictly  true,  and  was 
no  invasion  whatever  of  the  province  of  the  jury;  nor  should  it  have  had  any 
tendency  to  make  the  jury  less  particular  in  scrutinizing  the  facts,  as  is  sug- 
gested in  appellant's  argument.  This  remark  has  been  often  made  to  juries, 
and  we  have  never  before  heard  its  propriety  questioned.  The  tenth  excep- 
tion is  in  these  words:  "Because  his  honor  erred  in  charging  the  jury  *  that 
a  juror  can  neither  considei  any  fact  which  comes  within  his  personal  knowl- 
edge, nor  can  he  communicate  it  to  the  other  jurors,  without  being  in  contempt 
of  the  court  and  violating  his  solemn  oath;'  thereby  excluding  from  the  con- 
sideration of  the  jurors  their  personal  knowledge  of  the  witnesses  in  reaching 
a  conclusion  as  to  their  credibility . "  As  we  have  often  had  occasion  to  say,  the 
correctness  of  any  legal  proposition  submitted  to  a  jury  is  not  to  be  tested  by 
considering  it  abstractly,  detached  from  the  context  in  which  it  is  found;  but 
it  must  be  considered  In  the  connection  in  which  it  is  found.  So,  consider- 
ing the  language  of  the  circuit  judge  above  quoted,  it  is  quite  clear  that  there 
was  no  error,  and  no  room  for  the  inference  that  the  jury  were  to  exclude 
from  their  consideration,  in  reaching  a  conclusion  as  to  the  credibility  of  any 
of  the  witnesses,  their  personal  knowledge  of  such  witnesses.    From  the  lan- 
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gunge  of  the  circuit  judge,  Immediatelj  preceding  that  aasigned  bb  error,  it 
would  seem  that  one  of  the  jurors  accepted  by  the  priaoner  knew  some  fact 
material  to  the  defense,  or  at  least  supposed  to  be  so,  and  it  was  manifestly  in 
reference  to  that  juror  alone  that  the  alleged  erroneous  charge  was  made,  and, 
so  applied,  it  was  strictly  correct.  The  same  general  remark  may  be  made  in 
reference  to  the  fifteenth  exception,  for  there  certainly  was  no  error  in  using 
the  language  there  complained  of  in  the  connection  in  which  it  was  used. 
The  jury  were  told  to  inquire:  "  Was  defendant  in  fault?  Was  he  on  land  to 
which  he  had  the  right  of  possession  ?  From  what  point  did  he  approach  Ed- 
ward Pressley,  Sr.?  For  what  purpose?  Was  it  to  order  Edward  Pres-sley, 
8r.,  from  the  land?  If  not,  (and  there  is  no  eyidence  tending  to  prove  it;  on 
the  contrary,  defendant  testifies  that  he  was  on  his  way  home,)  the  possession 
•of  the  land  can  have  no  influence  in  determining  the  question  of  self-defense 
in  the  case  of  the  killing  of  Edward  Pressley,  Sr.,  whatever  induence  it  may 
have  had  in  determining  the  question  of  self-defense  as  to  the  killing  of 
Oiarles  Pressley  and  Edward  Pressley,  Jr."  The  plain  meaning  of  the  alleged 
objectionable  language,  in  the  connection  in  which  it  was  used,  was  this:  '*If 
the  prisoner,  after  killing  Edward  Pressley,  Jr.,  was,  as  he  himself  testifies, 
on  his  way  to  his  house,  and  was  intercepted  by  Edward  Pressley,  8r.,  who 
approached  him,  with  a  stick  in  one  hand  and  a  pistol  in  the  other,  '*made  at 
me,"  then,  clearly,  the  possession  of  the  land  could  have  no  influence  in  de- 
termining the  question  of  self-defense  in  the  case  of  the  killing  of  Edward 
Pressley,  8r. ;  for  such  killing  could  in  no  sense  be  said  to  have  been  done  in 
an  effort  to  eject  Edward  Pressley,  Sr.,  from  the  land,  but  rather  to  protect 
himself  from  the  alleged  personal  assault  of  said  Edward,  Sr.  The  fourteenth 
exception  imputes  error  to  the  circuit  judge  in  expressing  his  opinion  to  the 
jury  as  to  the  character  ot  the  homicide,  in  violation  of  the  provisions  of  the 
<x>n8titution.  The  point  of  this  exception,  as  we  learn  from  the  argument 
of  appellant's  counsel,  is  that  the  circuit  judge,  in  speaking  of  the  field  where 
the  fatal  encounter  occurred,  characterized  it  as  "the  field  of  blood."  We 
must  confess  that  we  are  unable  to  perceive  why  such  an  expression  could  be 
regarded  as  any  indication  whatever  of  the  judge's  opinion  as  to  the  character 
of  the  homicide.  Considering  the  undisputed  fact  that  an  aged  father  and  his 
two  sons  had,  on  the  same  day,  and  within  a  very  short  period  of  time,  fidlen 
by  the  hand  of  violence  in  that  field,  such  an  expression  would  be  entirely  appro- 
priate, even  if  there  had  been  the  clearest  and  most  indisputable  evidence  that 
this  triple  homicide  was  entirely  justifiable.  Indeed,  after  a  careful  considera- 
tion of  the  entire  charge,  which,  for  a  full  and  proper  understanding  of  this 
decision,  should  be  set  out  at  large  in  the  report  of  the  case,  it  seems  to  us 
that  the  charge  was  eminently  fair.  The  twenty-third  exception  is  taken  un- 
der a  misapprehension  of  his  honor's  charge.  He  had  already*  in  his  general 
charge,  instructed  the  jury,  in  substance,  as  asked  in  the  first  portion  of  the 
fourteenth  request,  which  is  made  the  basis  of  this  exception,  and  after  saying 
that  the  latter  portion  of  the  request,  as  to  the  failure  to  attack  a  witness, 
was  good  law,  proceeded  to  explain  further  that  the  mere  failure  to  attack  a 
witness  was  not  a  reason  why  his  testimony  should  be  believed,  as  the  jury 
must  form  their  own  conclusions,  from  all  the  testimony  in  the  case,  as  well 
as  from  the  conduct  of  the  witness  upon  the  stand,  whether  his  testimony 
was  to  be  believed.  From  the  charge,  as  set  out  in  the  "case, "  the  judge  does 
not  appear  to  have  used  the  language  attributed  to  him  in  the  latter  part  of 
this  exception,  "  whether  he  [the  witness]  has  been  attacked  or  not,  is  not  a 
matter  which  should  influence  you,"  but,  on  the  contrary,  he  had  approved 
that  portion  of  the  request  which  declared  that  a  failure  to  attack  a  witness, 
or  an  unsuccessful  attack,  was  a  proper  matter  for  the  consideration  of  the 
jury«  The  seventeenth  and  nineteenth  exceptions  assign  error  to  the  circuit 
judge  in  charging  as  to  the  general  presumption  of  malice  arising  from  the 
mere  fact  of  killing.  '  He  was  requested  to  charge  *'tbat  while  the  law  pre- 
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sumes  malice  from  the  mere  fact  of  intentional  killing,  yet,  when  all  the  facts 
are  brought  out  in  the  evidence,  there  is  no  room  for  presumptions,  and  the 
state  affirming  malice  must  prove  it."  This  was  charged  with  the  following 
modification :  **That  the  presumptions  may  be  a  part  of  the  evidence,  and  the 
state  must  have  the  preponderance  of  the  evidence  on  the  whole  case."  It 
seems  to  us  that  there  was  error  in  thus  modifying  the  request,  especially  as 
to  the  preponderance  of  the  evidence.  It  has  been  held  in  two  cases  in  this 
state  {8tate  v.  Coleman,  6  S.  C.  185,  and  State  v.  Hopkins,  15  S.  C.  153)  that 
while  the  law  does  presume  malice  from  the  mere  fact  of  intentional  killing, 
yet,  when  the  facts  attending  the  liomicide  are  brought  out,  there  is  no  room 
for  the  presumption,  and  the  state  must  prove  the  malice  from  the  facts  and 
circumstances  attending  the  homicide  without  any  aid  from  the  artificial  pre- 
sumption. Of  course,  this,  like  all  other  facts,  must  be  proved  beyond  a  rear 
sonable  doubt,  and  not  merely  by  the  preponderance  of  the  evidence.  This 
view  has  the  support  of  that  distinguished  judge.  Chief  Justice  Shaw,  as  well 
as  of  the  courts  of  many  of  the  states.  See  Cofn,  v.  Hawkins,  3  Gray,  463; 
State  V.  Patterson,  45  Yt.  808,  and  the  other  cases  cited  in  a  note  to  section 
18,  1  Greenl.  Ev.  (14th  Ed.) 

All  the  other  exceptions,  except  the  twenty-fourth,  which  is  too  general  to 
require  further  notice,  impute  error  to  the  circuit  judge,  in  various  forms,  in 
laying  down  the  law  as  to  the  doctrine  of  self-defense.  Without  considering 
these  exceptions  in  detail,  we  think  that  the  charge,  considered  as  a  whole» 
except,  perhaps,  in  one  particular,  is  not  justly  amenable  to  exception,  and 
that  its  correctness  is  sufficiently  vindicated  by  the  circuit  judge,  in  his  gen* 
eral  charge,  as  well  as  in  his  remarks  upon  the  several  requests  to  charge,  all 
of  which,  as  we  have  hereinbefore  suggested,  should  be  fully  set  out  in  the 
report  of  the  case.  The  particular  exception  above  alluded  to  is  in  the  use  of 
the  word  '^possible, "  in  defining  the  law  of  self-defense,  as  follows:  *^Homicide» 
in  self-defense,  is  where  one  who  hath  no  other  possible  means  of  preserving 
him  from  death  or  great  bodily  harm  by  one  who  combats  with  him,  on  a  sud- 
den quarrel,  kills  the  person  who  reduces  him  to  such  inevitable  necessity. " 
The  word  "possible, "  followed  by  the  word  "^inevitable, "  is  perhaps  too  strong. 
The  law,  recognizing  the  imperfections  of  human  nature,  does  not  require 
that  one  charged  with  homicide  should  show  that  there  was  no  other  possible 
means  for  escape  when  he  struck  the  fatal  blow,  but  he  is  only  called  upon  to 
satisfy  the  jury  that,  under  all  the  circumstances  by  which  he  was  surrounded^ 
he  really  believed  there  was  a  necessity  for  taking  the  life  of  his  adversary  in 
order  to  preserve  his  own,  or  to  save  him  from  serious  bodily  harm,  and  that» 
in  the  opinion  of  the  jury,  those  circumstances  were  such  as  would  justify 
such  a  belief.  State  v.  McGreer,  13  S.  C.  464.  The  judgment  of  this  court 
is  that,  for  the  errors  of  law  above  indicated,  the  judgment  of  the  circuit  court 
be  reversed,  and  that  the  case  he  remanded  to  that  court  for  a  new  trial. 

Simpson,  C.  J.,  and  McGowan,  J.,  concur  in  the  result. 


MOGOWAN  f).  LUFBURBOW. 

{Supreme  Court  of  Qeorgla.    July  U,  1888.) 

Bhror,  Writ  of— When  Lies— Cattbb  Psvbino  m  CSourt  Bblow— B/ionnsKT. 

Under  Code  Ga.  fi  4250,  providing  that  ^'no  cause  shall  be  carried  to  the  supreme 
court  upon  any  bill  of  exoeptlons,  so  long  as  the  same  is  pending  in  the  court  below, 
♦  ♦  ♦  the  supreme  court  will  not  exercise  jurisdiction  of  a  writ  of  error  to  re- 
verse a  judgment  refusing  a  new  trial  in  an  action  of  ejectment  tried  on  apecial 
pleadings  as  a  cause  in  equity,  in  which  the  verdict  of  the  iury  conslBts  only  of  an> 
swers  to  certain  questions,  before  the  judge  shfdl  have  made  the  written  judgment 
and  decree  upon  such  verdict  required  by  Code  Ga.  %  4200. 

Error  from  superior  court,  ChHtham  county. 
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ChUholm  &  Brwin  and  9eo.  A.  Afereer,  for  plainUlT  in  error.  Lester  cfe 
Ravenel,  J.  S.  Wooten,  R.  R.  Richards,  and  W.  W.  MoLawa,  for  defendant 
in  error. 

BuBCELET,  G.  J.  The  Code,  g  4250,  declares  that  *'no  cause  shall  be  ear- 
ned to  the  supreme  court  upon  any  bill  of  exceptions  so  long  as  the  saaie  is 
pending  in  the  court  below,  unless  the  decision  or  judgment  complained  of, 
if  it  had  been  rendered  as  claimed  by  the  piaintifT  in  error,  would  have  been 
a  final  disposition  of  the  cause.*'  An  action  of  ejectment,  tried  on  special 
pleadings  as  a  cause  in  equit/,  and  in  which  the  verdict  of  the  jury  consists 
only  of  answers  to  certain  specific  questions  propounded  by  the  court,  in  terms 
of  section  4206  of  the  Code,  is  still  pending  in  the  superior  court  until  the 
judge  shall  have  made  a  written  judgment  and  decree  upon  the  verdict;  and 
the  supreme  court  will  not  exercise  jurisdiction  of  a  writ  of  error  brought 
before  the  rendering  of  such  judgment  and  decree  to  reverse  a  judgment  re- 
fusing a  new  trial  Leave,  however,  is  granted  to  enter  the  bill  of  exceptions, 
or  the  official  copy  of  it  retained  below,  of  record,  pendente  lite,  and  direction 
is  given  accordingly.    Writ  of  error  dismissed. 


Gamblb  v.  Central  B.  &  Banking  Co.  et  al 
iawpreme  Cawrt  of  Georgia^    July  11, 1888.) 

1.  JCTDGUBHT— ASSIONMBMT  BBFORB  RbOOVBBT— AOTIONS  TOR  ToRT. 

A  judgment  recovered  in  an  action  for  a  tort  Is  not  assignable  before  it  comes 
into  being,  that  is,  before  it  has  been  rendered  or  entered  up,  although  a  verdict  has 
been  returned  upon  which  judgment  can  be  and  is  afterwards  signed.  The  plain- 
tifl  acquires  title,  not  by  the  verdict,  but  by  the  judgment,  and  until  its  rendition 
he  has  no  title  to  assign;  until  then  nis  action  for  the  tort  is  not  terminated,  but  is 
still  pending  and  in  progress. 
S.  Gabnishmbnt— Pboebbtt  Subjbgt  to— Judgment— Action  for  Tort  — Reversal. 

The  defendant,  in  an  action  for  a  tort,  is  not  subject  to  garnishment  until  final 
Judgment  is  recovered.  A  garnishment  issued  and  served  after  a  first  verdict  for 
the  piaintifT  In  the  action,  which  verdict  is  subsequently  set  aside,  and  a  new  trial 
granted,  and  answered  before  a  second  trial  is  had,  the  answer  denying  any  in- 
debtedness, seizes  nothing,  and  takes  no  lien  on  the  final  recovery. 

8.  USURT— CONPLIOT  OF  LaWS— JUDGMENT— OPENING. 

A  note  executed  In  Georgia,  but  payable  in  Alabama,  waiving  homestead  and  ex- 
emption, and  specifying  a  conventional  rate  of  interest  after  maturity,  which  rate 
was  not  usurious  aocordlng  to  the  laws  of  Georgia,  is  not,  after  a  general  judgment 
has  been  rendered  thereon  in  this  state,  open  to  inquiry  at  the  debtor's  instance,  as 
to  whether  it  was  usurious  according  to  the  laws  of  Alabama  or  not.  No  exemption 
right  embraced  in  the  waiver  as  to  property  or  effects  of  the  debtor  found  in  G^r- 
gia  will  prevail  over  the  ludgment,  the  note  being  made  sinoe  the  present  constitu- 
tion was  adopted,  and  being  free  from  usury  so  far  as  appears  upon  its  face,  with- 
out going  into  evidence  as  to  the  law  of  Alabama. 

4.  ExEBipnoN— Procedure— Notice  to  Creditor— Misnomer. 

A  misnomer  in  the  name  of  a  partnership  creditor,  (such  as  J.  P.  Sarrazin  ft  Son 
for  J.  P.  Sarrazin's  Bon  &  Co.,  or  M.  C.  Kiser  ft  Co.  for  M.  C.  ft  J.  F.  Klser  ft  Co.,) 
in  the  list  of  creditors  furnished  to  the  ordinary,  and  in  addressing  notice  to  the 
partnership,  will  not  vitiate  the  exemption  proceedings,  or  render  them  ineffective 
against  such  partnership. 

5.  Same— Jurisdiction— Presumption. 

The  presumption  is  in  favor  of  the  local  jurisdiction  of  the  ordinary  granting  the 
exemption,  and  in  this  case  there  was  no  evidence  to  overcome  such  presumption, 
nor  any  whatever  in  confiict  with  it. 
(Syllatma  hy  the  Court) 

Error  from  superior  court,  Chatham  county;  Adams,  Judge. 
jB.  R.  Richards  and  /.  A.  Cronk,  for  plaintiffs  in  error.    Hillyer  eft  Jro., 
Denmark  &  Adams,  and  Lester  &  Ravenel,  for  defendant  in  error. 

BUBCKLEY,  C.  J.  1.  All  judgments  are  assignable.  Code,  §§  2776,  3797. 
But  are  they  assignable  before  they  are  judgments;  that  is,  wnen  they  are 
in  merely  potential,  not  actual,  existence?    Here  the  plaintiff,  in  an  action 
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of  tort  for  a  personal  injury,  having  obtained  a  verdict  for  S4,000  damages, 
attempted,  not  for  any  new  consideration,  but  in  payment  of  pre-existing 
debts,  to  assign  to  his  wife  an  interest  in  tlie  prospective  judgment  to  the  ex- 
tent of  $700,  and  to  his  brothers  lilce  interest  of  $300.  Upon  the  following 
day  judgment  on  the  verdict  was  entered  up  and  signed,  whereby  the  plain- 
tiff in  the  action  recovered  of  the  defendant  therein  the  whole  $4,000.  Tiiis 
judgment,  which  was  silent  as  to  any  interest  of  the  wife  or  brother,  was  con- 
clusive evidence  that  between  the  parties  thereto  the  relation  of  debtor  and 
creditor  there  existed  with  respect  to  the  whole  sum  of  $4,000.  Indeed,  it  was 
the  judgment  that  created  the  debt,  as  a  debt  strictly.  It  was  by  it  that  the 
plaintiff  acquired  his  title  to  the  judgment  itself,  and  has  specific  right  to  its 
specitic  produce.  Previously  he  had  no  such  title  absolutely  vested,  but  in 
lieu  thereof  the  right  to  prosecute  his  action  to  a  final  termination,  and  the 
g:onerai  right  to  take  its  fruits;  and  these  he  did  not  try  to  part  with  or  as- 
sign. For  some  purposes  the  judgment,  when  duly  entered  up,  related  back; 
but  relation  could  not  give  to  the  assignments  a  subject-matter,  and  thus  ob- 
viate their  invalidity  resulting  from  the  want  of  it.  It  may  safely  be  con- 
cluded that  neither  the  judgment,  nor  any  part  of  it,  was  effectually  assigned. 
No  title  thereto  having  yet  accrued,  none  could  be  communicated  or  trans- 
ferred unless  the  cause  of  action  was  assignable,  and  was  in  fact  assigned;  in 
which  case  the  judgment,  perhaps,  might  pass,  by  operation  of  law,  as  a  con- 
sequence of  the  previous  assignment  of  the  assignable  cause  of  action.  Dugas 
V.  Mat7i€W8,  9  Ga.  510.  There  can  be  no  doubt  that  until  the  judgment  was 
actually  rendered  the  action  for  the  tort  was  still  pending,  for  save  in  a  pend- 
ing action  no  judgment  can  be  rendered.  After  an  action  has  ceased  to  be 
pending,  after  it  has  terminated,  no  judgment  that  the  plaintiff  do  recover 
can  be  entered  up;  nor  until  after  final  judgment  can  either  party,  as  a  gen- 
eral rule,  have  a  writ  of  error,  the  reason  being  that  prior  to  that  stage  the 
action  has  not  terminated.  We  think  that,  in  Georgia,  while  an  action  is 
pending  for  a  tort,  there  can  be  no  legal  assignment  of  the  cause  of  action  or 
of  the  damages  to  be  recovered.  Authorities  differ  somewhat  as  to  whether 
rights  of  action  for  torts  are  choses  in  action,  but  the  Code,  §  2243,  settles 
the  question  affirmatively  for  us ;  and  in  the  next  section  it  treats  them  by 
implication  as  non-assignable,  for  it  provides  that  "all  choses  in  action  aris- 
ing upon  contract  may  be  assigned  so  as  to  vest  the  title  in  the  assignee. " 
On  the  principle  that  the  mention  of  one  thing  is  the  exclusion  of  another, 
(expressio  wiius,  exclusio  alterius,)  choses  in  action  arising  from  torts  are  not 
assignable  in  this  state,  whatever  the  fule  may  be  elsewhere.  If  it  be  said 
that  the  Code  speaks  of  legal  assignments,  and  means  by  "title*'  legal  title, 
this  is  probably  true;  but  we  see  not  why  the  same  policy  which  denies  as- 
signability at  law  to  redress  for  wrongs  should  not  do  it  in  equity,  especially 
wliere  no  new  equity  is  created  when  the  assignment  is  attempted,  and  only 
a  pre-existmg  debt  between  the  parties  is  involved  in  the  consideration.  We 
are  unable  to  see  why  equity  should  aid  a  creditor  who  has  no  judgment  to 
defeat  one  who  has,  and  thus  enable  the  debtor  to  make  a  preference  in  equity 
which  he  could  not  make,  with  the  same  resources,  at  law.  Without  some 
special  equity  to  found  it  upon,  the  equitable  right  to  make  preferences  is 
measured  by  the  legal  right,  and  so,  too,  of  the  means  to  be  employed  or  used 
for  the  purpose.  As  the  assignees  acquired  from  the  assignor  no  title  to  the 
fund,  they  have  at  most  a  mere  equitable  claim  upon  it  in  the  nature  of  a  lien. 
The  fund  is  to  be  administered  as  his  assets,  not  as  theirs  in  whole  or  in  part, 
and,  being  legal  assets,  legal  priorities  prevail.  Code,  g  3142;  Mobinsonv. 
Sank,  18  Ga.  65;  Dowell  v.  Dickie,  55  Ga.  177.  It  follows  that  the  judgment 
creditora  are  entitled  to  be  paid  in  preference  to  the  assignees,  and  that  the 
ultimate  result  arrived  at  below  was  correct  as  to  these  two  plaintiffs  in  error. 
Being  entitled  to  nothing,  they  got  nothing. 
2.  With  respect  to  the  garnishments,  little  need  be  said  beyooid  what  appeals 
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in  the  second  head-note,  inasmuch  as  the  view  we  have  taken  of  the  assign- 
ments deprives  the  garnishments  of  all  materiality  as  a  factor  in  the  litiga- 
tion. It  is  a  misconception  and  misapplication  of  Walker  v.  Zom,  56  Ga.  85, 
to  treat  it  as  authority  for  garnishing  a  tort-feasor  before  final  judgment  is 
rendered  against  him.  It  is  authority  for  garnishing  a  debtor  by  contract, 
though  the  action  in  aid  of  which  the  garnishment  issues  be  ex  delicto,  like 
the  count  for  mesne  profits  in  ejectment.  In  the  present  case,  if  the  garnishee 
had  delayed  answering  until  after  final  judgment,  though  the  garnishments 
were  served  before,  they  would  have  been  effective.  Ckxle,  §§  3586a,  85S66. 
The  latter  of  these  sections  makes  ''all  debts  owing  to  the  defendant"  subject 
to  garnishment,  but  prior  to  final  judgment  the  damages  for  a  tort  are  not  a 
**debt"  in  the  strict  sense  contemplated  by  the  garnishment  laws.  Nor  was 
it  the  purpose  of  Westmoreland  v.  Powell,  59  Ga.  256,  to  hold  that  torts  Would 
make  debts,  save  so  far  as  to  bring  the  injured  party  within  the  protection  of 
the  statutes  for  the  prevention  of  conveyances  and  transfers  of  tlieir  property 
by  debtors  in  fraud  of  their  creditors.  The  principle  of  eqnitiible  construc- 
tion would  justify  that  decision,  without  any  strain  whatever  of  the  words 
"debt."  "debtor,"  or  "creditor." 

8.  To  what  is  said  of  usury  and  waiver  of  exemption  in  the  third  head-note 
we  will  add  that  in  Cleghom  v.  Qrteson,  11  Ga.  848,  the  usury  appeared  on 
tlie  face  of  the  judgment  as  well  as  in  the  contract  declared  upon,  and  that 
the  law  which  it  violated  was  our  own,  and  not  that  of  another  state.  We 
are  not  to  be  imderstiKMl  as  ruling  by  implication  that  the  law  of  Alabama 
would  vitiate  a  waiver  of  exemption  made  here  in  favor  of  a  debt  pure  by  our 
law,  though  payable  in  that  state,  but  only  that  the  question  cannot  be  made 
after  judgment,  no  usury  appearing  upon  the  face  of  the  record,  and  none  be- 
ing alleged,  save  that  which  is  obnoxious  to  the  foreign  law  only. 

4.  The  misnomer  of  the  two  partnerships  in  the  exemption  proceedings  did 
not  render  those  proceedings  void  as  to  these  two  creditors,  or  either  of  them. 
There  is  a  reasonable  probability  that  the  notices,  addressed  as  they  were» 
reached  the  firms  for  which  they  were  intended,  and  if  they  did  not,  their 
failnre  is  susceptible  of  proof,  and  there  is  no  suggestion  of  the  sort  in  the 
evidence.  We  think  that,  prima  fade  at  least,  such  misnomers  would  be 
harmless,  in  view  of  tha  general  certainty  that  matter  carried  through  the 
mails  will,  in  spite  of  nfHch  imperfection  in  the  address,  reach  its  proper  des- 
tination. This  certainty  is  so  notorious  as  to  belong  to  public  history,  and 
can  therefore  be  noticed*  judicially.  The  cases  of  Smith  v.  Lord,  60  Ga.  462, 
and  BoroughH  v.  White,  69  Ga.  842,  are  neither  of  them  in  point,  as  will  be 
seen  by  reading  them. 

5.  There  was  no  evidence  whatever  to  negative  the  jurisdiction  of  the  or- 
dinary of  Musrogee  county  to  entertain  the  application  for  exemption  and 
conduct  the  exemption  proceedings,  and  the  vei*dict  on  that  branch  of  the  case 
was  unwarranted.  The  proceeding  being  regular,  the  presumption  is  in  favor 
of  the  jurisdiction  till  the  contrary  is  established.  The  result  is  that  the  judg- 
ment below  as  to  the  assignees  is  affirmed;  as  to  the  debtor  (whose  motion  for 
a  new  trial  was  denied)  it  is  reversed. 


Porter  et  aZ.  v.  Johnson. 
{Supreme  Court  of  Georgta.    July  11, 1888.) 

Execution— Pbopebty  Subject  to— Description  of  Debtors. 

Under  a>l.  /a.  against  two  named  persons,  described  as  copartners,  the  individ- 
ual property  of  eitlier  may  be  seized  and  sold. 
Same— Lett  and  LiEN-^EvrDBNCB— Sheriff's  Rbtubn. 

The  sheriff's  entry  upon  the  Ji.  /a.,  and  his  deed  executed  in  pursuance  thereof, 
after  the  lapse  of  more  than  20  years,  are  hotter  evidence  than  the  parol  testimony 
at  a  single  witness  as  to  what  property  was  sold;  and  the  entry  Is  not  traversible 
\iy  thfraperBons  upon  the  trial  of  an  aetion  againat  them  for  the  premiseB. 
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8»  Samb— SAiiX-— Chakob  of  Pubchasibs. 

After  the  land  is  bid  off,  and  before  any  deed  la  execated  or  money  paid,  the  bid- 
der may  consent  that  another  person  take  his  place  as  purchaser,  pay  the  money, 
and  receive  the  deed  in  his  own  name.  The  sheriff's  deed  to  one  thas  substituted 
for  the  bidder  is  valid. 

4.  Same— DowBR  Rights. 

Though  the  right  of  a  widow  to  her  dower  in  land  seized  as  the  property  of  her 
deceased  husband  be  not  reserved  in  the  levy,  it  may  be  reserved  in  the  sale  and  in 
the  sheriff's  deed,  and  the  conveyance  will  be  effective  as  to  the  reversion.  The 
sale  cannot  be  of  a  larger,  but  may  be  of  a  less,  estate  than  that  embraced  in  the 
levy. 

5.  Samb— Bbbb— -Dbsobiption  ot  Lanb. 

A  deed  is  not  void  for  uncertainty  because  it  describes  the  premises  only  l^  the 
number  of  acres  lying  on  the  north  and  east  sides  of  a  specified  lot  of  land  subject 
to  the  dower  of  a  named  widow  for  her  life,  and  at  her  death  to  be  the  sole  property 
of  the  vendee,  his  heirs  and  assigns,  forever,  in  fee-simple.  The  description  is 
equivalent  to  a  direct  reference  to  the  proceedings  by  which  dower  was  assigned 
to  the  widow,  and  the  plain  import  of  the  deed  is  to  convey  the  reversion  in  the 
identical  premises  embraced  in  the  assignment  of  dower. 

6.  Same— Tkial— Verdict. 

Verdict  consistent  with  law,  and  fully  supported  by  evidenoOi 
{SylloJlms  by  the  Court) 

Error  from  superior  court,  Appling  county. 

Roberts  i&  Smith,  for  plaintiffs  in  error.  G.  J.  ffolton  (&  Son,  by  brief,  for 
defendant  in  error. 

Bleoeley,  G.  J.  1.  The  Code,  g§  1899,  8351,  expressly  provides  that 
where  some  of  the  partners  sued  on  a  copartnership  contract  are  served  with 
process,  and  others  not,  and  these  facts  appear  by  proper  returns,  the  judg- 
ment shall  bind  the  copartnership  property,  and  also  the  individual  property, 
of  the  partners  who  have  been  served.  It  is  said  these  sections  do  not  apply 
where  all  are  served.  They  do  not  literally,  but  they  take  it  for  granted  that 
where  all  are  served  all  would  be  bound;  and  they  establish  a  like  rule  where 
the  service  is  but  partial,  instead  of  complete;  that  is,  they  carry  the  judg^ 
ment  as  it  respects  individual  property  as  far  as  the  service  has  gone,  but  no 
further.  Can  there  be  any  good  reason  why  individual  property  should  be 
affected  where  some  only  are  served,  and  not  affected  where  all  are  served? 
It  is  suggested  that  a  ^. /a.  against  A.  and  B«,  ''conartners,"  is  against  the 
partnership  only,  and  not  against  the  partners,  eitllfr  or  both,  individually; 
that  if  they  have  property  as  copartners  it  may  be  seized,  but  what  they  have 
severally,  as  mere  individuals,  cannot  be  seized  under  a  direction  to  seize  the 
property  of  A.  and  B.,  copartners.  Suppose  *' copartners"  on^itted,  would 
not  the  ft,  fa.  be  authority  for  seizing  not  only  the  joint  property  of  A.  and 
B. ,  but  the  separate  property  of  either?  There  can  be  no  doubt  that  it  would, 
for  it  is  the  universal  practice  to  connect  defendants  in  fl,  fa.  conjunctively, 
and  not  disjunctively.  To  reach  individual  property,  the  writ  does  not  have 
to  say,  nor  does  it  ever  say»  A.  "or"  B.,  but  it  always  says  A.  '*and"  B.; 
and  so  it  would  do,  putting  the  word  ''and"  before  the  last  defendant,  and 
nothing  before  any  of  the  others*  were  there  a  score  of  defendants.  Then  it 
is  not  "and"  which  makes  the  present  problem,  but  "copartners."  The  ef- 
fect of  this  word  is  either  to  render  partnership  as  well  as  individual  effects 
subject  to  seizure,  or  it  is  mere  description.  Construe  it  either  way,  and  it 
will  leave  untouched  the  validity  of  the  fi,  fa,  as  to  individual  property. 
There  may  be  some  doubt  as  to  whether  the  ft.  fa.  could  move  against  part- 
nership property;  but  there  is  none  whatever  that  it  is  authority  for  seizing 
the  individual  property  of  either  defendant. 

2.  One  witness  testified  that  the  land  actually  sold  by  the  sheriff  was  not 
that  embraced  in  the  sheriff^s  return  nnd  in  his  deed  of  conveyance;  that  the 
reversion  in  the  land  covered  by  the  widow's  dower  was  not  sold.  More  than 
20  years  had  elapsed,  and  surely  the  recollection  of  this  one  witness  was  not 
sufficient  to  match  and  master  official  documents  like  these.    The  defendants 
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in  the  action  wanted  to  traverse  the  return;  that  is,  make  up  a  collateral  is- 
sue denying  its  truth.  The  court  declined  to  allow  this,  and,  we  suppose, 
correctly,  for  we  neyer  heard  of  the  like.  They  who  proposed  the  traverse 
were  not  parties  to  the  cause  in  which  the  return  was  made. 

8.  That  the  bidder,  with  the  consent  of  the  sheriff,  did  not  pay  cash  down, 
but  held  himself  ready  to  pay  the  money  when  it  was  wanted,  and,  after  some 
delay,  suffered  another  person  to  pay  the  money  and  take  the  sheriff^s  deed, 
was  no  hurt  to  any  one,  and  was  not  unlawful.  If  the  sheriff  chose,  at  his 
own  risk,  to  let  tlie  bidder  retain  the  money,  and  the  bidder  chose  to  allow 
another  to  pay  the  money,  and  be  substituted  for  himself  as  purchaser,  neither 
law  nor  public  policy  was  violated,  so  far  as  we  can  see.  We  think  it  is  a 
common  practice,  and  a  harmless  one,  for  those  who  bid  off  property  at  pub- 
lic sales  to  direct  titles  to  be  made  to  other  persons,  and  if  the  officer  gets  the 
money  when  he  wants  it,  no  matter  whose  it  is  or  who  pays  it.  The  money 
is  no  worse  for  coming  from  a  third  person,  and  the  conveyance  no  worse  for 
being  made  to  such  person. 

4.  The  levy  was  upon  the  whole  fee  in  the  premises,  but  the  sale  excepted 
the  widow's  right  to  dower.  That  she  had  such  right  was  afterwards  estab- 
lished, for,  before  the  sheriff  made  his  deed,  the  dower  was  assigned  and  laid 
off.  We  see  nothing  to  invalidate  the  sale  in  the  fact  that  the  levy  was  upon 
a  larger  estate  than  was  sold.  The  sale  could  not  be  good  for  more  than  was 
embraced  in  the  levy.    For  less  it  could  be,  and,  we  think,  was,  good. 

5.  This  kind  of  description  of  the  premises  which  the  deed  contained  is  sub- 
stantially indicated  in  the  fifth  head-note.  We  think  it  was  sufficient  to  pre- 
vent the  deed  from  being  void  for  uncertainty.  Generally,  whether  the 
premises  can  be  identified  by  the  description  is  a  question  for  the  Jury.  The 
plain  import  of  this  deed  is  to  convey  the  reversion  in  the  identical  land  upon 
which  the  widow's  dower  had  been  located.  The  boundaries  of  the  dower 
were  the  boundaries  of  the  reversion. 

6.  We  perceive  no  conflict  of  the  verdict  with  law,  and  no  want  of  suffi- 
ciency in  the  evidence  to  support  the  finding.  The  result  is  that  the  court 
did  not  err  in  denying  the  motion  for  a  new  trial.    Judgment  affirmed. 


WiLKEBSON  et  ah  9.  Clark. 
(Supreme  Cawrt  of  Georgia,    Jtily  11, 1888.) 

WnxB — Ck>9r8TBUcnoN— Natubs  of  Estatb  Convbtbd— Shbixbt'b  Gasb. 

A  ddvlse  by  a  father  to  his  married  daughter,  made  and  probated  prior  to  the 
CSode,  to-wit,  in  the  year  1841,  by  which  he  gave  to  her  an  equal  share  with  the 
others  of  his  children  in  his  estate,  **to  her  benefit  during  her  life,  but  my  will  is 
that  [her  husband]  have  no  control  of  her  distributive  share,  hut  that  it  be  and  re- 
main the  property  of  the  heirs  of  her  body  after  her  death,  **  passed  an  absolute  fee 
to  the  daughter  in  the  lands  allotted  to  her  in  distributing  the  estate ;  and  her  chil- 
dren took  no  interest  by  way  of  remainder,  the  words  ^neirs  of  her  body"  being, 
when  used  without  qualifying  or  explanatory  terms,  before  the  Code  was  adopted, 
words  of  limitation,  and  not  words  of  purchase.^ 

{SyllaJms  by  the  Cov/rt.) 

Error  from  superior  court,  Polk  county;  Lumpkin,  Judge. 
/.  F.  Redding  and  Hall  dk  Hammond,  for  plaintiffs  in  error.    J,  A.  Hunt, 
for  defendant  in  error. 

BiiBOKLEY,  C.  J.  This  devise,  made  in  1841,  was  by  a  father  to  his  mar- 
ried daughter.  He  gave  to  her  an  equal  share  with  each  of  his  other  children 
in  the  general  residue  of  his  estate,  and  added,  '*to  her  benefit  during  her 
natural  life,  but  my  will  is  that  [her  husband]  have  no  control  of  her  distrib- 

>For  the  construction  of  a  will,  devising  property  to  a  daughter  ''and  her  children, 
free  from  the  disposition  of  any  future  husband,  **  see  Lofton  v.  Murchison,  (Oa.)  post. 
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Dtive  8hare»  but  that  it  be  and  remain  the  property  of  the  heirs  of  her  body 
after  her  death."  That,  by  this  provision  of  the  will,  an  estate  of  freehold 
wa8  oonveyed  to  the  daugher,  with  the  ultimate  estate  of  inheritance  to  the 
heirs  of  her  body,  there  is  no  dispute.  Thus  far  both  sides  are  agreed,  and, 
reduced  to  its  final  analysis,  the  sole  question  between  them  is  whether  the 
rule  in  Shelley's  Case  applies;  the  effect  of  its  application  being  to  raise  an 
estate  which  would  in  England  be  an  estate  tail,  but  which  in  Georgia,  by 
virtue  of  the  statute,  (Cobb,  Dig.  169,)  is  an  estate  in  fee-simple.  There 
could  hardly  be  a  more  apt  instance  for  the  application  of  the  rule.  The  very 
things  are  done  which  the  rule  contemplates,  namely,  an  estate  of  freehold  is 
given  to  a  person,  and  by  the  same  instrument  the  ultimate  estate  of  inherit- 
ance is  given  to  the  heirs  of  the  body  of  that  same  person.  The  appropriate 
technical  words  of  entail  are  employed,  and  what  tl>e  rule  in  SheUey^s  Case 
undertakes  to  do  is  to  determine  the  classification  and  effect  of  the  same.  Ac- 
cording to  the  rule,  they  are  to  be  treated  as  words  of  limitation,  and  not 
words  of  purchase.  The  contention  here  is  that  though,  eo  nomine^  the  ulti- 
mate estate  is  given  to  the  heirs  of  the  body,  it  is  not  given  to  them  as  heirs. 
— in  the  character  of  heirs, — but  as  children;  and  these  words,  following 
words  importing  an  estate  for  life  in  the  daughter,  are  consequently  words  of 
purchase,  not  words  of  limitation.  This  is  the  very  question  which  the  rule 
solves  and  settles,  unless  there  are  explanatory  words  or  clauses  in  the  in- 
strument which  show  affirmatively  that  the  testator,  though  he  expressed  him- 
self in  legal  language,  did  not  use  that  language  in  a  legal  sense.  Certainly, 
had  he  wanted  to  entail  his  property  to  the  extent  of  this  one  share,  he  went 
about  it  in  a  right  way,  and  did  what  would  have  accomplished  his  purpose, 
save  for  the  hinderance  of  our  prohibitory  law  as  to  such  estates.  He  made  a 
disposition  which,  prima  facie  at  least,  has  all  the  constituents  of  an  estate 
tail  that  he  could  supply,  and  which  would  be  an  estate  tail  if  the  law  would 
do  its  part  and  vitalize  it  as  such.  This  the  law  would  not  do,  and  for  this 
reasDU  alone  no  estate  tail  was  created.  It  takes  two  to  create  an  estate,  even 
by  the  ex  parte  instrumentality  of  a  last  will  and  te.5tament;  it  takes  the  tes- 
tator and  the  law.  Here  the  testator  completed  the  workmanship  of  an  estate 
tail  on  his  part,  but,  the  law  declining  to  co-operate,  that  particular  kind  of 
estate  was  not  generated.  It  is  said  that  though  he  adapted  his  work  so  ex- 
actly to  the  creation  of  an  estate  tail,  he  really  had  no  such  estate  in  contem- 
plation, but  meant  that  his  words  sliould  be  taken  as  words  of  purchase,  words 
importing  children  of  the  first  generation  alone,  and  not  also  their  children 
after  them  in  indefinite  succession  to  the  end  of  time,  or  failure  of  the  blood. 
If  he  meant  children  in  their  literal  and  restricted  sense,  he  could  have  said 
so  with  a  single  word,  and  one  which  was  appropriate  to  his  supposed  pur- 
pose, both  legally  and  colloquially.  Still,  it  is  not  impossible  that  he  may  havo 
used  a  phrase  of  four  words,  "heirs  of  her  body,"  as  the  precise  equivalent  of 
the  one  word,  *' children,"  for,  strange  as  it  would  seem,  it  is  often  done  both 
in  wills  and  deeds.  That  such  was  his  purpose  is  said  to  be  inferable,  firsts 
from  the  express  exclusion  of  his  daughter's  husband,  which,  it  is  suggested, 
would  have  been  needless  had  he  intended  an  estate  tail,  as  the  bare  entail- 
ment would  have  been  an  exclusion  of  the  husband  from  participating  in  the 
inheritance,  supposing  the  entailment  to  be  effective.  But  observe  that  what 
is  said  of  the  husband  is  that  he  "have  no  control  of  her  distributive  share," 
showing  a  design  to  create  in  the  wife  (testator's  daughter)  a  separate  estate, 
one  free  from  the  marital  rights  of  her  husband ;  and  this  object  accounts 
fully  for  the  presence  of  the  clause  respecting  him.  As  our  law  stood  at  the 
date  of  this  will,  his  marital  rights,  but  for  this  or  some  such  clause  of  ex- 
clusion, would  or  might  have  attached  upon  whatsoever  estate  his  wife  ac- 
quired. The  will  sought  to  exclude  him,  not  only  from  the  inheritance,  but 
from  control  pending  the  coverture;  both  of  which  objects  are  quite  as  com- 
patible with  an  estate  tail  as  with  any  other.    Indeed,  one  of  them,  the  f  ormer^ 
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Is  essential  to  an  estate  tail,  being  involved  in  the  very  nature'of  the  estite, 
and  therefore  needing  no  express  mention  in  the  instrument  seeking  to  create 
it.  But  the  latter  did  need  express  mention,  as,  without  it,  whether  the  es- 
tate in  the  wife  was  one  for  life,  in  fee,  or  in  tail,  the  marital  rights  would 
or  might  have  attached.  It  follows  that  these  words  respecting  the  husband 
are  not  rendered  superfluous  by  adhering  to  the  general  signification,  rather 
than  adopting  a  special  and  restricted  signification  for  the  terms  "heirs  of  her 
body/'  as  used  in  this  will. 

Another  circumstance  relied  on  is  that  other  daughters  of  the  testator  shared 
equally  with  this  one  in  the- testator's  estate  by  the  provisions  of  the  will,  and 
that  their  shares  were  given  absolutely,  without  remainder,  and  without  ex- 
clusion of,  or  restrictions  upon,  their  husbands.  The  argument  is  that,  as 
the  testator  did  not  provide  for  keeping  in  the  blood  the  shares  of  these  other 
daughters,  he  had  no  such  design  respecting  the  share  of  this  one.  He  cer- 
tainly  had  no  general  testamentary  scheme  embracing  the  entailment  of  his 
property,  nor  did  he  have  any  embracing  the  exclusion  of  husbands  or  of  heirs 
general;  yet  in  this  one  instance  he  certainly  excluded  the  husband  and  heirs 
general  of  this  daughter.  Having  deviated  so  far  from  the  disposition  made 
in  behalf  of  other  daughters,  and  having  done  so  by  using  words  appropriate 
to  the  generation  of  an  estate  tail,  why  should  it  be  concluded  that  he  did  not 
intend  such  an  estate  for  this  daughter  and  her  posterity  from  the  fact  that 
he  provided  otherwise  for  the  other  daughters?  We  think  there  is  too  much 
of  guess-work  in  this  reasoning  to  make  it  the  basis  of  a  legal  judgment. 
Too  doubtful  and  uncertain  is  the  theory  of  counsel,  however  stated,  that  the 
only  purpose  the  testator  had  in  discriminating  among  the  daughters  was  to 
hold  off  the  husband  of  this  particular  daughter,  and  prevent  the  property 
from  ever  vesting  in  him.  We  do  not  know  whether  that  was  his  only  pur- 
pose or  not,  since  there  is  nothing  in  the  will,  apart  from  what  he  has  said  in 
the  devise  we  are  construing,  to  inform  us.  But  grant  that  such  was  his 
only  purpose  as  an  end,  it  would  still  leave  the  question  whether  his  purpose, 
as  means  to  accomplish  it,  was  not  to  do  what  he  has  done;  that  is,  attempt 
to  create  an  estate  tail.  That  he  could  have  excluded  the  husband  without 
giving  the  devise  the  color  and  characteristics  of  an  estate  tail  is  certain. 
Then,  how  can  we  conclude,  except  by  mere  guess,  that  he  hit  upon  an  ap- 
parent entailment  by  mistake,  rather  than  by  design?  The  truth  is  that  any 
possible  doubt  about  the  matter  grows  out^of  the  failure  of  the  estate  tail  to 
take  effect  as  such.  If  the  law  would  let  the  devise  have  effect  as  it  is  writ- 
ten, the  title  under  it  to  a  fee-tail  would  be  impregnable.  It  would  be  up- 
held in  any  court  in  any  country  where  the  rule  in  SJulley^n  Case  is  recog- 
nized and  administered.  Lastly,  it  \a  urged  that  the  testator,  having  given  by 
the  will  two  small  pecuniary  legacies,  one  to  the  ** lawful  heirs'*  of  a  brother, 
the  other  to  a  sister,  "if  living,  or  her  lawful  heirs  if  she  be  not  alive,"  he 
certainly  used  "heirs"  as  synonymous  with  children  in  these  bequests;  whence 
it  follows  that  he  also  used  "heirs  of  the  body,"  in  a  like  sense.  If  he  meant 
children  by  the  terms  "lawful  heirs,"  as  he  possibly  did,  though  that  is  not 
more,  but  rather  less,  certain  than  our  main  question,  why  he  should  have 
changed  his  vocabulary  to  "heirs  of  the  body"  if  his  meaning  was  unchanged, 
is  not  easily  accounted  for.  If,  in  his  mind,  three  sets  of  immediate  children, 
and  they  only,  were  in  contemplation,  why  did  he  call  two  of  them  "lawful 
heirs,"  and  one  of  them  "heirs  of  the  body?"  True  enough,  he  might  have 
done  this;  but  did  he  do  it?  Do  or  can  we  know  it  well  enough  to  escape 
from  a  rule  of  law  so  well  settled  as  the  rule  in  Shelley^ 8  Case,  and  so  directly 
in  point? 

We  have  gone  over  all  the  provisions  of  the  will  which  were  relied  upon 
in  the  argument  to  supply  qualifying  or  explanatory  words  for  a  reduced  in- 
terpretation of  the  words  of  entail,  and  in  none  of  them  separately,  nor  in  all 
together,  can  we  discover  the  slightest  reason  for  adopting  the  construction 
v.78.E.no.9 — 21 

Digitized  by  VjOOQIC 


822  BOUTHEASTEBN  REPORTER.  [Ga« 

contended  for.  We  have  felt  bound,  in  good  faith,  to  try  this  will  by  the  law 
as  it  existed  prior  to  the  adoption  of  the  Code,  for  that  is  the  law  applicable 
to  it,  and  the  new  provisions  of  the  Code  should  have  no  influence  on  the  de- 
cision. The  Code,  by  sections  2248-2250,  abrogates  the  rule  in  STUUeffs  Case, 
wipes  it  out  utterly;  but  this  is  only  as  to  conveyances  executed  since  the 
Code  went  into  effect;  that  is,  since  the  year  1862.  Prior  to  1863,  the  terms 
•* heirs  of  the  body,"  when  used  in  conveyances,  unless  modified  or  controlled 
by  qualifying  or  explanatory  words,  were  words  of  limitation,  not  words  of 
purchase.  The  Code,  g  2250,  leaves  them  still  words  of  limitation,  where  no 
less  estate  than  the  fee  is  expressed,  and  where  they  are  used,  not  by  way  of 
limitation  over,  but  of  direct  and  immediate  limitation  of  the  estate  granted. 
When  they  talte  effect  as  words  of  limitation,  they  do  so  as  tliey  did  prior  to 
the  adoption  of  the  Code,  under  the  act  of  1821,  and  pass,  not  a  fee-tail,  but 
a  fee-simple.  The  limitation  power  of  the  terms  "heirs  of  the  body"  is  nei- 
ther more  nor  less  than  that  of  "heirs."  but  just  the  same.  Legally,  they 
mean  heirs  general,  both  under  the  Code  and  the  act  of  1821.  The  difference 
is  that  under  the  Code  they  are  taken  as  words  of  limitation  only  in  the  one 
instance;  that  is,  where  they  apply  directly  to  the  estate  granted.  It  may  be 
suggested,  I  think,  as  universally  true,  that,  whenever  these  words  can  be 
treated  under  the  Code  as  words  of  limitation,  they  are  superfluous;  and  the 
same  may  be  said  of  the  word  "heirs."  Any  word  or  words  which  import  a 
fee-simple  can  have  no  effect  upon  the  conveyance  as  to  the  quantity  of  the 
estate,  but  the  conveyance  will  pjiss  the  fee  without  as  effectually  as  with 
them;  for,  save  when  a  less  estate  is  expressed,  the  fee  always  passes,  and, 
if  a  less  is  expressed,  it  cannot  be  enlarged  by  constiniction.  Code,  §  2248. 
We  deem  it  unnecessary  to  fortify  our  conclusion  by  analyzing  the  authorities 
cited  by  counsel,  though  we  have  not  failed  to  examine  them  before  deciding 
the  question.  The  cases  are  as  follows:  Cited  for  plaintiffs  in  error:  Elite 
V.  Oshoi-n,  1  P.  Wms.  887;  Jones  v.  Jones,  7  Ga.  76;  BefiiUm  v.  Patterson^ 
8  Ga.  146;  Kemp  v.  Daniel,  Id.  387;  Tucker  v.  Adams,  14  Ga.  548;  Robert 
V.  West,  15  Ga.  123;  Dudley  v.  PorUr,  16  Ga.  617;  Gray  v.  Gray,  20  Ga.  826, 
832;  Carroll  v.  Carroll,  25  Ga.  260;  Sharman  v.  Jackson,  30  Ga.  226;  For- 
man  v.  Troup,  Id.  496;  Barton  v.  Black,  Id.  638;  LUlibridge  v.  Ross,  31  Ga. 
733;  Clarke  v.  Marker,  48  Ga.  596;  Wayne  v.  Lawrence,  58  Ga.  19;  Munroe 
V.  Basinger,  Id.  118;  Sa7\ford  v.  Sanford,  Id.  260;  Butler  v.  Ralston^  69 
Ga.  485;  Johnson  v.  Sirmans,  Id.  617;  Ford  v.  Cook,  73  Ga.  215;  Gaboury 
V.  McGovem.  74  Ga.  142.  Cited  for  defendant  in  error:  Choice  v.  Marshall^ 
1  Ga.  102;  Wiley  v.  Smith,  3  Ga.  556;  Jones  v.  Jones,  7  Ga.  76;  Holcombe  v. 
TuftSf  Id.  588;  Miller's  Lessee  v.  Hurt,  12  Ga.  357;  Tucker  v.  Adams,  14 
Ga.  548;  Dudley  v.  Porter,  16  Ga.  613;  Gray  v.  Gray,  20  Ga.  824;  Jones  v. 
Jones,  Id.  699;  Childers  v.  Childers,  21  Ga.  378;  Poumell  v.  HarrU,  29  Ga. 
736;  Sharman  v.  Jackson,  30  Ga.  224;  Burton  v.  Blanch,  Id.  638;  Clarke  v. 
Marker,  48  Ga.  596;  Wayne  v.  Lawrence,  58  Ga.  15;  Butler  v.  Ralston,  69 
Ga.  485;  Nussbaum  v.  Ecans,  71  Ga.  753;  Gaboury  v.  McGovem,  74  Ga.  133. 
Judgment  affirmed. 


Lofton  v.  Murchison. 
(Supreme  Cou/rt  of  Georgia.    July  11, 1888.) 

WlI«L8— GONSTBDOnON— WlLDB^B  CaSB. 

A  will,  made  and  probated  in  the  year  1S47,  by  which  the  testator  devised  to  his 
daughter  certain  land,  "to  her  and  her  children,  free  from  the  disposition  of  any 
future  husbandf  ^  (the  daughter  then  havlne  no  children,)  conveyed  to  her  an  abso- 
lute fee;  and  the  children  bom  to  her  after  the  testator's  death  toek  no  estate 
under  the  wiU,  by  way  of  remainder  or  otherwise. 
ilSyllahus  by  the  Court.) 

Error  from  superior  court,  Early  county;  John  T.  Olabke,  Judge. 
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Bacon  d:  HutTierford  and  W.  2).  Kiddo,  for  plaintiff  in  error.    R.  C,  Sh^- 
Jleld,  by  J.  H,  Lumpkin,  and  i2.  H,  Powell,  for  defendant  in  error. 

Blbgklet,  0.  J.  The  will  was  made  and  probated  in  1847,  long  before 
the  adoption  of  the  Code;  for  which  reason  section  2250,  if  not  a  mere  re- 
statement of  the  prior  law,  has  no  application  to  the  case.  The  rule  of  de- 
cision must  be  found  in  the  law  as  it  existed  when  the  will  took  effect.  The 
testator  devised  to  his  daughter  certain  land  **to  her  and  her  children,  free 
from  the  disposition  of  any  future  husband."  The  daughter  then  had  no 
children,  but  bore  children  after  the  testator's  death.  Under  one  of  the  res- 
olutions in  Wild' 8  Case,  6  Coke,  17,  as  heretofore  expounded  by  this  court, 
this  devise  creating  no  express  estate  for  life  in  the  daughter,  but  connecting 
unborn  children  directly  with  her  in  conveying  the  fee,  would  in  England 
have  created  an  estate  tail.  Wiley  v.  Smith,  3  Ga.  551;  Josaey  v.  White, 
28  Ga.  270,  271;  Sanford  v.  Sanford,  58  Ga.  260.  The  law  of  Georgia  in- 
hibits entails,  and  by  the  act  of  1821  (Cobb,  Dig.  169)  enforces  the  inhibition 
by  enlarging  them  into  estates  in  fee-simple.  There  is  nothing  in  this  will  to 
negative  an  estate  tail  but  the  exclusion  of  the  daughter's  future  husband, 
and  that  can  have  no  such  effect,  for  the  reason  that  his  exclusion  is  equally 
consistent  with  both  kinds  of  estate  here  in  question,  to-wit,  an  estate  in  the 
daughter  for  life  only,  (with  a  contingent  remainder  to  unborn  children.)  and 
an  estate  tail.  The  words  of  exclusion  bar  marital  rights,  and  would  have 
their  office,  and  some  effect,  no  matter  which  of  these  estates  the  testator  con- 
templated. When  a  third  thing  is  equally  compatible  with  either  of  two 
others,  it  affords  no  reason  for  inferring  one  of  the  two,  rather  than  the  other. 
WUkergon  v.  Clark,  ante,  819,  (this  term.)  The  words  of  exclusion  count 
for  nothing  in  the  present  case.  Butler  v.  Bahton,  69  Ga.  485.  Judgment 
afiOlrmed* 


Sutton  v.  Commonwbalth. 
(Swprtme  Cawrt  of  Appeal9  of  Vifrginicu    Jaly  10, 1888.) 

1.  CaiMnrAL  Law — Arraiohmxht  and  Plsa — Rbmoval  ivox  Couwrr  «o  Circuit 

COUBT. 

Under  Aots  Va.  1877-78,  c.  17,  $  1,  providing  that  a  person  indicted  in  the  county 
court  for  a  capital  offense  may,  **upon  his  arraignment,  ^  demand  to  be  tried  in  the 
cirouit  court,  in  which  case  the  record  shall  be  certified  thereto,  it  is  not  ground 
for  arrest  of  Judgment  that,  upon  arraignment,  the  prisoner  pleaded  not  guilty,  and 
then  made  his  election  to  be  tried  in  the  circuit  court. 

2.  Samb— Abbaxokmsnt  ajtsb  Rbmoval. 

Nor  is  it  ground  for  arrest  that  defendant  after  such  case  was  removed  Into  the 
circuit  court  was  not  again  arraifirned  and  did  not  again  plead,  although  said  sec- 
tion further  provides  that,  in  case  of  such  removal,  the  prisoner,  if  in  custody,  shaU, 
unless  good  cause  be  shown  for  continuance,  be  arraigned  and  tried  at  the  next 
term  oisaid  court;  defendant  having  made  no  objection  to  being  tried  without  fur- 
ther plea. 

3.  Same— Trial— Failttre  of  Accused  to  Testi? t— Comments. 

It  is  not  a  violation  of  Code  Va.  1887.  o.  190,  |  8807,  prohibiting  comment  before 
the  court  or  Jury  upon  the  prisoner's  failure  to  testify.  lor  the  proseoutiuff  attorney 
to  remark  that  the  prisoner  had  not  accounted  for  nis  whereabouts  at  the  time  of 
the  homicide  in  question,  nor  for  his  flight  from  the  state. 

4.  Same— Evidence— Decxarations  of  Accused. 

Evidence  of  a  conversation  by  accused  relevant  to  the  issue  is  admissible,  al- 
though the  witness  did  not  hear  the  whole  of  it. 

5.  Homicids— Oiroumstantial  Bvidbnoi— Instruotjonb. 

An  instruction  in  a  murder  case  that,  in  cases  of  circumstantial  evidence,  the 
time,  place,  manner,  opportunity,  motive,  and  conduct  must  concur  in  pointing  to 
the  pnsonor  as  the  guilty  agent,  is  properly  modlfled  to  charge  that  all  the  enumer- 
atea  circumstances,  or  such  or  them  as  may  be  proved,  with  other  facts,  if  any, 
most  so  concur. 

6.  Same— Mdrdrr— Bvidbnce— SurviciRNCT. 

Defendant  and  an  associate  were  recognized,  although  disguised,  lurking  in  the 
vicinity,  and  going  in  the  direction  of  the  home  of  deceased,  the  scene  of  the  homi- 
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dde,  avoiding  the  road  where  practicable,  and  inquiring  for  deceased;  defendant 
being  armed  with  a  rifle.  They  were  again  recognized  by  deceased's  wife  and 
mother  hiding  in  the  bashes  near  the  house,  and  were  further  identified  by  pecu- 
liar tracks  and  a  heel-plate  on  defendant's  boot.  A  few  moments  after  being  so 
seen  deceased  was  shot  by  two  Hfles  from  the  bushes.  Defendant  fled  to  Illinois, 
and  was  there  captured,  and  his  associate's  whereabouts  was  unknown  at  the  time 
of  the  trial.  There  was  evidence  tending  to  impeach  and  contradict  the  state's 
witnesses,  and  to  show  defendant's  good  character.  Helcl^  that  the  evidence  justi- 
fied a  conviction  for  murder  in  the  first  degree. 

Error  to  circuit  court,  Wythe  county. 

Indictment  for  murder  against  Wayman  Sutton  and  Morgan  Pendleton. 
Sutton  was  tried,  found  guilty  of  murder  in  the  first  degree,  and  sentenced  to 
death.  From  that  judgment  he  brings  error.  Code  Va.  1887,  c.  190.  §  3897, 
gives  the  defendant  in  a  criminal  case  the  right  to  testify  in  his  own  behalf; 
but  provides  that  his  failure  so  to  do  shall  create  no  presomption  against  him, 
and  shall  not  be  the  subject  of  comment  by  the  prosecuting  attorney  before 
the  court  or  jury. 

JBlair^  Fulton  de  JIfcTeer,  for  plaintiff  in  error.  JB.  A.  Ayers,  Atty.  Gen., 
and  /.  X.  Qleaves,  for  the  Commonwealth. 

Lacy,  J.  This  is  a  writ  of  error  to  a  j  udgment  of  the  circuit  court  of  Wythe 
county,  rendered  at  the  March  term,  1888.  The  case  is  as  follows:  The 
plaintiff  in  error,  Wayman  Sutton,  (together  with  one  Morgan  Pendleton,) 
was  indicted  in  the  county  court  of  Wythe  county  at  the  July  term,  1887,  for 
the  killing  of  one  Peter  Harvell  on  the  19th  of  May,  1887.  At  the  November 
term  following,  the  said  iSutton  having  been  arrested,  and  being  in  custody, 
upon  the  calling  of  his  case  moved  to  quash  the  indictment,  which  motion 
was  overruled;  and,  being  arraigned,  upon  his  arraignment  pleaded  not  guilty, 
and  elected  to  be  tried  in  the  circuit  court  of  said  county;  whereupon  he  was 
remanded  to  the  said  circuit  court  for  trial.  At  the  March  term,  1888,  be  was 
brought  before  the  said  circuit  court  upon  the  certified  transcript  of  the  rec- 
ord in  the  county  court,  where  he  was  tried  and  convicted  of  murder  in  the 
first  degree,  and  sentenced  to  be  hanged.  During  the  progress  of  the  trial 
namerouB  exceptions  were  taken  to  the  rulings  of  the  court  against  him,  and 
at  the  conclusion  of  the  trial  the  plaintiff  in  error  moved  in  arrest  of  judg- 
ment, because  he  had  not  been  tried  by  due  process  of  law,  and  because  of  the 
want  of  jurisdiction  in  the  trial  court;  and  moved  to  set  aside  the  verdict  be- 
cause of  the  comments  of  the  commonwealth's  attorney  on  the  pr»oner*s 
silence,  and  because  the  verdict  was  contrary  to  the  evidence, — ail  of  which 
motions  the  court  overruled,  and  rendered  judgment,  and  passed  sentence  in 
accordance  with  the  verdict.  Whereupon  the  said  plaintiff  in  error  applied 
for  and  obtained  a  writ  of  error  to  this  court. 

The  first  assignment  of  error  here  is  to  the  refusal  of  the  circuit  court  to 
arrest  the  judgment,  upon  the  ground  that  the  said  court  was  without  juris- 
diction  to  try  the  case,  because  the  case  could  only  be  brought  to  the  circuit 
court  when  the  accused,  upon  his  arraignment  in  the  county'<x>urt,  had  elected 
to  be  tried  in  the  circuit  court;  and  whereas,  the  said  accused  had  elected  to 
be  tried  in  the  said  circuit  court,  he  had  so  elected  at  the  wrong  time;  be- 
cause the  statute  provided  that  he  should  so  elect  upon  his  arraignment  in  the 
said  county  court,  whereas  he  had  elected  to  be  tried  in  the  circuit  court  after 
his  arraignment.  That,  when  arraigned  in  the  county  court,  he  had  pleaded 
not  guilty,  and  had  then  elected  to  be  tried  in  the  circuit  court.  And  also  it 
was  moved  jn  arrest  of  judgment  that  the  circuit  court  should  not  pronounce 
judgment  because  the  accused  had  not  been  arraigned,  and  iiad  not  pleaded 
in  that  court;  which  motion  the  circuit  court  likewise  overruled,  and  the  ac- 
cused excepted;  which  ruling  is  also  assigned  as  error.  Our  law  provides 
(Acts  1877-78,  c.  17,  §  1,  p.  339)  that  a  person,  to  be  tried  for  any  felony  for 
which  he  may  be  punished  with  death,  may,  upon  his  arraignment  in  the 
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countj  court,  demand  to  be  tried  in  the  circnit  oourt  having  jurisdiction  over 
the  county  for  which  said  county  court  ia  held;  and  that  in  a  circuit  court, 
wlien  the  indictment  and  other  papers  have  been  certified  and  transmiUed  to 
the  cleric  thereof  as  stated,  the  accused,  if  in  custody,  shall,  unless  good  cause 
be  shown  for  a  continuance,  be  arraigned  and  tried  at  the  same  term.  The 
obvions  intention  of  the  legislature,  by  the  provision  drawn  in  question  here, 
was  to  provide  the  accused  an  election  as  between  the  two  oourts.  If  he 
made  none,  then  the  law  provides  for  his  trial  in  the  county  oourt.  If  he  ex- 
ercised his  election,  then  he  could  remove  his  case  to  the  higher  oourt  as  a 
matter  of  right.  The  time  designated  for  the  exercise  of  this  election  is  upon 
his  arraignment;  that  is,  when  he  is  caUed  to  the  bar  of  the  court  to  answer 
the  accusation  contained  in  the  indictment.  The  first  step  in  the  proceeding- 
consists  in  calling  him  to  the  bar  by  his  name,  and  commanding  him  to  stand 
up.  The  second  step  is  the  reading  the  iiidictment  to  him.  The  third  step 
is  to  ask  himi  '*How  say  you;  are  you  guilty,  or  not  guilty?*'  Technically, 
the  arraignment  is  now  completed,  and  he  mast  answer.  He  may  plead  as  he 
is  advised ;  he  may  demur  or  move  to  quash;  he  may  plead  to  the  jurisdiction 
or  otherwise;  or  he  may  plead  not  guilty.  If  he  pleads  not  guilty,  the  issue 
is  made  up,  and  the  trial  proceeds.  But  in  this  case  he  then  elected  to  be 
tried  in  the  circuit  oourt^  mid  the  issue  thus  made  up  was  certified  to  the  cir* 
cuit  court,  and  was  there  tried  without  objection  from  him  in'  any  form  until 
After  verdict.  The  language  of  the  law  is,  *'  upon  his  arraignment. "  '*  Upon  " 
means,  "at  the  time  of;*'  but  it  is  interchangeable^  according  to  Webster, 
with  ^'on,"  and  one  of  the  meanings  of  the  latter  is  **at  or  near," — as,  *'the 
tleet  is  on  the  coast  of  America;*'  *'the  island  is  on  the  coast  of  England.** 
Neither  the  fleet  nor  the  island  can  be  actually  on  the  coast,  for  the  island 
would  then  cease  to  be  an  island,  and  the  fleet  would  cease  to  be  a  fleet.  And 
Again:  '*In  consequence  of  or  following,  as,  on  the  ratification  of  the  treaty 
iho  armies  were  disbanded;**  and  another  meaning  is  at  or  in  the  time  of,  as 
**on  the  Sabbath  we  abstain  from  labor.**  It  would  be  sticking  to  the  letter 
and  discarding  the  sense  to  so  construe  the  law  as  it  is  written,  as  to  hold 
that  "upon"  means  **&t  the  time  of*  and  not  after;  for  altiiough  the  election 
had  l>een  made,  and  no  plea  filed  in  the  county  court,  the  election  must  have 
been  after  the  arraignment  was  oonoloded, — qui  haeret  in  liUra,  haeret  in 
eortiee.  While  the  proceeding  in  this  case  may  be  conceded  not  to  be  a  literal 
compliance  with  the  terms  of  the  law,  it  was  nevertheless  a  substantial  com- 
pUance  therewith. 

Under  the  law,  "upon  his  arraignment  he  may  demand  to  be  tried  in  the 
43ircait  court. "  He  did  make  his  election,  and  demanded  to  be  tried  in  the 
circuit  court  before  any  part  of  .the  trial  had  been  had  in  the  county  court, 
and  the.  trial  was  had  in  all  its  parts  in  the  circuit  court,  upon  his  motion. 
No  question  whatever  was  determined  in  the  county  oourt.  His  whole  elec- 
tion under  the  law  is  to  be  tried  in  the  circuit  court,  and  upon  his  demand 
this  was  done.  The  law  is  that,  upon  his  arraignment  in  the  county  court, — 
that  is,  when  his  case  is  called  in  the  county  court,  and  he  called  to  its  bar  to 
answer, — he  may  demand  to  be  tried  in  the  circuit  court.  He  is  not  in  terms 
forbidden  to  plead  in  the  county  court,  and  then  to  remove  the  case.  It  is 
probable  and  legitimate,  from  the  language  used,  to  argue  that  the  legislature 
•contemplated  no  other  step  in  the  county  oourt  than  the  calling  of  the  case 
for  trial  in  that  court,  and  the  exercise  of  the  election ;  but  his  filing  his  plea 
there  of  not  guilty  was  his  own  act,  which  he  never  sought  to  change  nor  to 
correct.  He  did  not  ask  to  be  allowed  to  withdraw  the  plea  either  in  the 
county  court  or  in  the  circuit  court,  and  to  file  others,  or  to  make  other  de- 
fense; and  it  does  not  appear  that  any  right  of  his  has  been  denied  or  abridged. 
He  demanded  to  be  tried  in  the  circuit  court,  and  he  was  there  tried,  and  he 
has  suffered  no  injury.  The  county  court  might,  perhaps,  have  refused  to 
recognize  his  demand  to  be  tried  elsewhere  until  the  plea  in  that  court  had 


Digitized  by  VjOOQIC 


326  flO€THEA81XBN  BBPOBTEB.  [Va. 

been  withdrawn.  But  no  snch  ruling  was  made,  and  his  case  was  removed 
upon  his  own  motion;  and  he  cannot  be  heard  to  complain  of  this  after  ver- 
dict, which,  in  any  event,  cannot  be  regarded  as  matter  of  substance.  We 
are  of  opinion  that  no  injury  lias  resulted  to  the  accused  on  this  account,  and 
this  assignment  is  overruled. 

As  to  the  assignment  of  error  that  he  was  not  arraigned,  and  not  required 
to  plead  in  the  circuit  court,  we  will  say:  The  law  provides,  as  we  have  seen, 
that  when  a  case  thus  comes  before  the  circuit  court,  that  the  accused,  if  in 
custody,  or  if  he  appear  according  to  his  recognizance,  shall,  unless  good 
cause  be  shown  for  a  continuance,  be  arraigned  and  tried  at  the  same  term. 
But  this  language  is  used  to  apply  to  cases  when  the  indictment  is  found  or 
other  accusation  filed  against  a  person  for  felony  in  a  court  wherein  he  may 
be  tried  as  well  as  to  a  case  like  this,  when  the  certified  copies  come  up  to  be 
used  as  originals  in  the  circuit  court.  And  in  such  cases  as  the  former,  when 
the  indictment  is  found  in  that  court,  he  must  be  arraigned  in  that  court,  else 
he  cannot  be  arraigned  at  all.  But  in  a  case  where  the  accused  has  ali^eady 
been  arraigned  in  a  court  competent  to  do  so,  and  the  issue  made  up  in  the 
lower  court,  there  can  be  no  reason  to  again  arraign  him,  or  for  him  to  again 
plead  the  same  plea.  If  he  had  asked  to  withdraw  his  plea  of  not  guilty, 
and  file  other  pleas  or  to  make  other  defenses,  he  would  doubtless  have  been 
granted  the  pnvilege.  But  already  there  was  in  the  circuit  court  copies  of 
the  arraignment  and  his  plea,  which  the  law  said  should  be  used  by  the  cir- 
cuit court  with  the  same  effect  as  originals.  There  was  no  objection  as  to 
these  from  any  quarter;  and  if  used  with  the  same  effect  as  originals,  as  the 
law  directs,  then  he  was  arraigned  in  the  circuit  court,  and  in  effect  pleaded 
in  that  court.  And  both  of  these  having  been  already  done,  it  was  not  nec- 
essary to  do  so  again.  When  these  copies  were  received  in  the  circuit  court, 
and  treated  as  originals,  then  he  was  arraigned  in  that  court;  and  this  is  not 
a  case  where  there  has  been  no  arraignment,  but  where  there  has  been  a  re- 
moval of  the  case  after  arraignment,  and  there  was  no  need  for  another  ar- 
raignment. 

The  second  assignment  of  error  is  as  to  the  actioif  of  the  court  in  refus- 
ing to  set  aside  the  verdict  because  the  commonwealth's  attorney  had  com- 
mented on  the  failure  of  the  accused  to  testity  in  his  own  behalf.  The  law 
prohibits  the  commonwealth's  attorney  from  commenting  on  the  failure  of 
the  accused  to  testify  in  his  own  behalf.  The  accused  is  entitled  to  stand 
upon  his  plea,  and  testify  or  not  as  he  may  prefer;  and  comment  on  his 
failure  to  go  upon  the  witness  stand  is  forbidden.  But  there  appears  to  be  a 
failure  of  fact  about  this;  the  common  wealth's  attorney  not  having  mentioned 
the  failure  of  the  accused  to  go  upon  the  witness  stand  at  all,  and  the  remarks 
objected  to  referred  to  the  failure  of  the  accused  to  account  for  his  wherea- 
bouts at  the  hour  of  the  killing,  or  for  his  flight  to  the  state  of  Illinois.  The 
court  did  not  understand  these  remarks  as  having  reference  to  the  failure  of 
the  accused  to  testify,  and  no  objection  was  made  to  them  at  the  time,  and 
they  constitute  no  ground  for  disturbing  the  verdict  and  Judgment  of  the 
circuit  court. 

The  third  assignment  is  as  to  the  refusal  of  the  court  to  exclude  the  evi- 
dence of  the  sheriff  as  to  statements  he  heard  the  accused  make  to  a  friend, 
the  sheriff  not  hearing  the  whole  conversation.  The  statements  bore  upon 
the  charge  against  the  prisoner,  and  were  admissible  as  his  own  confessions; 
but  they  were  such  as  amounted  to  nothing,  and  this  motion  was  properly 
overruled. 

The  next  assignment  of  error  is  as  to  the  action  of  the  court  in  instructing 
the  jury.  But  the  only  exception  which  appears  in  the  record  is  as  to  the 
modification  of  the  fourth  instruction  asked  for  by  the  plaintiff  in  error;  it 
being  asked  that  the  court  should  instruct  the  jury  that,  *Mn  all  cases  when 
the  proof  is  circumstantial  evidence,  the  time,  place,  means,  opportunity,  mo- 


Digitized  by  VjOOQIC 


Va.]  BOTTON  V.  OOMICOMWBALTH.  827 


tive,  and  oondact  mast  all  concur  in  pointing  out  the  accnsed  beyond 
sonable  doubt  as  the  guilty  agent."  The  court  interlined,  after  "conduct," 
"or  such  of  these  facts  as  may  be  proved  with  other  facts,  if  any."  This  ap* 
pears  to  haye  been  a  proper  amendment.  It  is  not  necessary,  for  illustration, 
to  prove  a  motive.  The  crime  may  be  clearly  established,  and  no  motive 
even  discovered.  We  may  add,  however,  that  the  instructions,  as  given  by 
the  court,  do  not  appear  to  be  erroneous,  but  correctly  expound  the  law,  al- 
though they  were  not  excepted  to. 

The  next  assignment  of  error  is  as  to  the  refusal  of  the  court  to  set  aside 
the  verdict  of  the  Jury  as  unsupported  by  the  evidence  and  as  against  the 
weight  of  evidence.  We  will  here  remark  that  the  manner  in  which  this  mo- 
tion shaU  be  considered,  the  evidence  having  been  certified,  is  fixed  by  law. 
"When  a  case  at  law,  civil  or  criminal,  is  tried  by  a  jury,  and  a  party  excepts 
to  the  judgment  or  action  of  the  court  in  granting  or  refusing  to  grant  a  new 
trial  on  a  motion  to  set  aside  the  verdict  of  a  jury  on  the  ground  that  it  is 
contrary  to  the  evidence,  or  when  a  case  at  law  is  decided  by  a  court  or  judge 
without  the  intervention  of  a  jury,  and  a  party  excepts  to  the  dedsion  on  the 
ground  that  it  is  contrary  to  the  evidence,  and  the  evidence  (not  the  facts)  is 
certified,  the  rule  of  decision  in  the  appellate  court,  in  considering  the  evi- 
dence in  the  case,  shall  be  as  on  a  demurrer  to  the  evidence  by  the  party  ex- 
cepting. "  Code  Ya.  §  3484.  On  a  demurrer  to  evidence,  the  rule  in  Virginia 
is  to  put  all  the  evidence  on  both  sides  into  the  demurrer,  and  then  to  con- 
sider the  demurree  as  if  the  demurrant  had  admitted  all  that  could  reasona- 
bly be  inferred  by  a  jury  from  the  evidence  given  by  the  other  party,  and 
waived  all  the  evidence  on  his  part  which  contradicts  that  offered  by  the  other 
party,  or  the  credit  of  which  is  impeached,  and  all  inferences  from  his  own 
evidence  which  do  not  necessarily  flow  from  it."  Railroad  Co.  v.  Moore's 
AdmWf  78  Ya.  95,  and  cases  cited. 

The  evidence  in  this  case,  considered  under  the  foregoing  rule  of  decision, 
is  that  the  deceased,  Peter  Harvell,  on  the  19th  of  May,  188/,  was  at  his  home 
in  Wythe  county,  to  which  he  had  retreated  the  day  before,  wounded  and  dis- 
abled from  an  armed  assault  made  upon  him  in  the  adjoining  county  of  Smyth 
by  others,  at  his  then  home.  The  accused  on  that  day  came  into  the  imme- 
diate vicinity  of  Peter  Harvell's  house,  disguised  with  painted  face,  in  com- 
pany with  his  father-in-law,  one  Morgan  Pendleton,  also  disguised  with  his 
'  face  painted.  That  they  inquired  for  Peter  Harveirs  house,  into  which  he 
had  just  moved.  The  accused  said  the  witness  need  not  be  afraid  to  talk; 
they  were  friends  of  Peter  Harvell;  whereupon  witness  assured  them  that  he 
knew  them,  and  called  them  by  their  true  names,  respectively.  Pendleton 
said  his  name  was  Winn.  They  proceeded  towards  the  house  of  Peter  Har- 
vell. avoiding  the  public  highway  as  they  came  nearer,  passing  through  the 
bushes  or  fields  as  opportunity  offered,  each  armed  with  a  rifle.  They  were 
often  seen  and  recognized,  and,  when  recognized,  they  shunned  intercourse 
with  others,  and  moved  towards  the  cover  of  the  brush.  When  close  to  the 
bouse,  they  were  seen  by  Peter  Harvell*s  old  mother,  who  said,  "those  men 
are  after  no  good,"  and  hurried  ahead,  of  them  to  warn  her  son  that  he  was 
to  be  again  attacked.  Harvell's  wife,  going  to  the  spring  for  water,  saw  them 
dose  to  the  house  in  the  bushes  squatting  down.  The  old  mother  then  went 
up  in  the  bushes  to  confront  them,  but  they  ran  around  through  the  bushes 
to  avoid  an  interview,  but  not  until  she  had  drawn  close  to  them,  and  recog- 
nised thero ;  and,  when  they  jumped  over  a  fence  close  by,  she  noticed  the 
iron  heel-plates  which  Sutton  wore,  and  which  are  identified  as  his  own  make 
by  others,  and  which  marked  all  his  tracks  around  the  house.  The  mother 
then  went  to  her  son,  and  lielped  his  wife  wash  and  dress  him,  in  order  to 
remove  him  to  a  neighlK>r's  house  for  safety.  Their  arrangements  being  com- 
pleted, they  started  to  go,  and  as  the  three,  the  aged  mother  on  one  side  sup- 
porting, and  the  wife  on  the  other  side  supporting,  the  wounded  and  disabled 
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son  and  husband  between  them,  with  the  four  little  children  behind  them, 
came  into  the  doorway,  two  rides  fired  from  rests,  in  ambush  dose  bjpin  the 
bushes,  and  the  wounded  man,  pierced  with  bullets,  fell  amid  these  surround- 
ings, dying  in  the  arms  of  his  wife  and  mother,  while  the  perpetrators  of  this 
deed  fled  through  the  bushes;  the  plaintiff  in  error,  Sutton,  to  be  captured  in 
the  distant  state  of  Illinois,  while  the  companion  of  his  crime  is  still  a  fugi- 
ti ve.  The  trial  was  had  in  the  county  where  the  crime  was  committed.  Stren- 
uous efforts  were  made  to  save  the  accused  from  the  consequences  of  his  crime, 
and  witnesses  brought  to  impeach  and  contradict«tt}e  witnesses  for  the  com- 
monwealth, and  to  prove  a  previous  good  character  for  the  accused.  But  all 
these  failed.  The  jury,  the  proper  triers  of  the  fact,  have  weighed  the  evi- 
dence, and,  passing  between  the  commonwealth  and  the  accused,  have  ren- 
dered their  verdict  of  guilty  of  murder  in  the  first  degree.  And  the  trial 
Judge,  in  a  court  of  his  own  selection,  who  heard  the  witnesses  testify,  and 
conducted  the  trial,  has  approved  the  verdict,  and  rendered  judgment  accord- 
ingly, and  sentenced  the  accused  to  be  hanged.  And  there  is  no  sound  prin'> 
ciple  upon  which  this  court  could  disturb  that  judgment,  which  appears  to  be 
so  eminently  proper,  and  so  f  uUy  justified  by  the  evidence;  and  the  same  will 
be  afiirmed. 


Tate  v.  Perkinb  et  ah 

(Supreme  Court  of  Appeals  of  Virginia.   July  19, 1888.) 

1.  EnsBAKD  AND  Wipe— WiTB'8  Separatb  Estate— What  Constitutes. 

Under  the  Virginia  married  woman's  aet,  (Code  1887,  %  2284,)  providing  that  all 
real  and.  personal  estate  of  a  married  woman  acquired  by  gift,  ffrant,  or  purchase 
shall  be  her  separate  estate,  a  promissoxy  note  assigned  to  Her  alter  marriage  con- 
stitutes such  estate. 

2.  Same— Actions— By  Wife— Husband  as  Nohinal  Party. 

Though  the  act  requires  the  husband  to  be  joined  In  any  action  by  or  against  the 
wife,  the  allegation  or  recital  in  the  decUuration  that  the  plaintilt  husband  has  no 
interest  in  the  action,  but  is  joined  for  conformity  only,  will  not  viUate  the  dec- 
laration. 

Error  to  circuit  court,  Smyth  county. 

Debt  by  Sarah  B.  Perkins  (assignee  of  G  Burton  Sanders)  and  John  E. 
Perkins,  her  husband,  against  M.  B.  Tate.  Judgpnent  for  plaintiffs,  and  de- 
fendant appealed.  The  statute  quoted  in  the  opinion  as  the  **  Married  Woman's 
Act"  is  incorporated  in  the  Code  of  Virginia  of  1887  as  section  2284. 

Dan' I  Trigg f  for  plaintiff  in  error.    N.  C.  8t.  John^  for  defendant  in  error. 

Lewis,  P.  This  was  an  action  of  debt  in  the  circuit  court  of  Smyth  county. 
The  declaration  is  in  the  name  of  *' Sarah  B.  Perkins,  assignee  of  G.  Burton 
Sanders,  and  John  E.  Perkins,  her  husband,  (which  said  husband  has  no  in- 
terest in  the  subject-matter  of  this  suit,  but  is  joined  witli  his  wife  by  way  of 
conformity,)*'  and  is  founded  upon  two  single  bills,  executed  by  the  defend- 
ants, M.  B.  Tate  and  John  W.  Uobinson,  on  the  7th  of  March,  1881,  to  the 
said  Sanders,  and  afterwards  assigned  by  Sanders  for  valuable  consideration, 
as  the  declaration  nlleges,  to  the  plaintiff  Mrs.  Perkins.  There  was  a  de- 
murrer to  the  declaration,  which  the  circuit  court  overruled,  and,  judgment 
having  been  rendered  for  the  plaintiff,  the  case,  on  a  writ  of  error,  was  brought 
to  this  court. 

It  is  clear,  under  the  provisions  of  the  statute  commonly  known  as  the 
''Married  Woman's  Act, "as  that  statute  was  construed  in  WiUiams  v.  Lord, 
lb  Ya.  390,  that  the  subject-matter  of  the  present  action  is  the  wife's  separate 
estate.  In  that  case  it  was  held  that  the  wife  not  only  has  a  separate  estate 
in  the  property  owned  by  her  at  the  time  of  her  marriage,  and  the  rents,  is- 
sues, and  profits  thereof,  and  in  the  property  acquired  by  her  during  cover- 
ture as  a  sole  and  separate  trader,  but  in  all  property  acquired  by  her  after 
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and  during  marriage  in  either  of  tlie  modes  designated  in  the  second  section 
of  the  act;  that  is  to  say.  by  gift,  grant,  purchase,  inheritance,  devise,  or  be- 
quest. And  here  the  declaration  alleges  that  the  bonds  in  suit  were  acquired 
by  the  wife  by  virtue  of  an  assignment  for  valuable  consideration,  or,  in  other 
words,  by  purchase. 

It  is  contended,  however,  by  the  plaintiff  in  error,  that  the  circuit  court 
erred  in  overruling  the  demurrer  to  the  declaration,  because,  he  says,  the  ac- 
tion is  virtually  in  the  name  of  the  wife  alone,  and  the  statute  requires  that 
the  husband  shall  be  i^ined  with  the  wife  in  any  action  by  or  against  her. 
Acts  187t>-77,  p.  383.  Stated  differently,  the  contention  is  that  what  the  stat- 
ute expressly  requires  to  be  done  cannot  be  done  by  way  of  conformity  merely; 
that,  in  an  action  by  the  wife,  the  husband  must  be  joined  as  a  substantial 
party,  and  therefore  that  the  demurrer  ought  to  have  been  sustained.  This 
objection  is  substantially  met  by  the  decision  of  this  court  in  Hayes  v.  Asso^ 
ciation,  76  Ya.  225.  That  was  an  action  by  the  husband  and  wife  on  a  pol- 
icy of  insurance  for  the  sole  benefit  of  the  wife,  and  one  of  the  questions  was 
whether  the  wife  was  a  competent  witness  in  the  case  in  her  own  behalf. 
Her  competency  was  denied  by  the  defendant  company,  on  the  ground  that 
her  husband  was  a  party  to  the  action,  and  interested  in  the  result.  But  the 
objection  was  not  sustained.  The  court  said:  "The  husband  is  no  party  to 
the  policy,  and  has  no  right,  title,  or  interest  under  it.  The  money,  if  recov- 
ered, is  exclusively  the  wife's,  and  must  be  paid  to  her  or  her  personal  repre- 
sentative, and  it  is  her  action  to  recover  it.  Her  husband  is  joined  with  her, 
not  because  of  any  interest  he  has  in  the  subject,  or  from  choice,  but  because 
the  statute  requires  it,  to  give  her  a  remedy  for  her  rights.  The  suit  is  for  her 
exclusive  benefit,  and  her  husband  is  a  mere  nominal  party,  only  for  conform- 
ity to  the  statute,  without  any  interest  in  the  subject-matter  of  the  suit." 
See,  also,  Farley  v.  Tillar,  81  Va.  275;  Jones  v.  Degge,  5  S.  E.  Hep.  799; 
Nicholas  V.  Austin,  1  8.  E.  Rep.  132.  The  declaration  in  the  present  case  Is 
in  conformity  with  the  principle  decided  in  those  cases,  and  is  unobjection- 
able. If  the  husband,  when  joined  as  a  plaintiff  with  the  wife,  in  an  action 
under  the  statute,  is  a  nominal  party  only, — ^joined  for  conformity  merely, — 
no  reason  is  perceived  why  an  allegation  to  that  effect  in  the  declaration  could 
prejudice  her  right  to  maintain  the  action.  The  judgment  must  therefore  be 
affirmed. 


Keagy  et  al.  t>.  Trottt  6t  al. 
{Supreme  Court  of  Appeals  of  Virginia.    September  Term,  1888.) 

1,  Fbaudulbnt  Con vbtances— Trust  Dbbds— Agreement  tor  Extension. 

A  provision  in  a  trust  deed,  that  the  grantor  shall  have  tU^  privilege  of  extend- 
ing the  time  for  payment  of  the  sums  secured  by  the  deed  from  year  to  year,  for  a 
period  not  exoeeding  five  years,  he  in  the  mean  time  to  remain  in  possession  of  the 
land,  provided  the  annual  Interest  is  punctually  paid,  does  not,  of  itself,  afCect  the 
validity  of  the  deed. 
^.  Samb—Action  to  Set  Aside— Pleading — Answer  on  Oatb. 

Where  a  bill  to  set  aside  a  trust  deed  alleged  to  be  fraudulent  as  to  creditors  calls 
upon  the  grantor  to  answer  on  oath,  his  denial  of  the  charges  of  fraud  is  conclusive 
where  there  is  no  evidence  to  overcome  it,  and  nothing  on  the  face  of  the  deed  to 
warrant  the  inference  of  fraud. 
8.  Same— Usurious  Transactions— Right  to  Issue. 

Ck>de  Va.  1878,  c.  187,  $  ll,j)rovides  that  any  judgment  creditor  apprehending  loss 


from  his  debtor's  usurious  dealings  may  by  bill  in  equity  compel  tne  debtor  to  an- 
swer on  oath  relative  to  such  dealings,  and  have  the  excess  above  legal  interest  ap- 
plied to  his  demands.  Section  12  provides  that,  upon  a  bill  requiring  no  discovery, 
but  praying  an  injunction  restraining  the  sale  of  property  conveyed  to  secure  a  loan 
alleged  to  be  usurious,  the  court  shall  direct  an  issue  as  to  the  usury  to  be  made  up 
ai\d  submitted  to  a  jury.  Held,  that  chapter  175,  §  2.  which  allows  a  general  cred- 
itor to  maintain  any  suit  to  avoid  a  charge  on  -his  debtor's  property  that  he  might 
maintain  after  judgment,  does  not  entitle  such  creditor,  on  bill  to  set  aside  a  trust 
deed  of  his  debtor,  to  have  an  issue  as  to  usur^'-  in  the  deed  submitted  to  a  jury 
where  the  bill  seeks  also  a  discovery,  though  it  is  not  a  pure  bill  of  discovery. 
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4.  Samb— UsuBT— What  CoxexiTUTBB. 

Defendant,  being  heavily  indebted,  procured  a  loan  of  $15,000  for  five  years  at  5 
per  cent.  Interest  through  a  loan  and  trust  company,  which  guarantied  payment  of 

Srincipal  and  interest,  and  was  to  disburse  the  amount  in  paiyment  of  deiendant'a 
ebts.  The  memorandum  directing  the  company  how  the  money  should  be  dis- 
bursed described  the  company's  charge  of  $1,500  for  its  services  in  the  transaction, 
as  "brokerage, "  but  the  evidence  showed  that  the  term  was  inadvertently  used. 
Held^  that  l^e  evidence  did  not  show  that  the  charge  was  a  shift  to  cover  an  usu- 
rious transaction,  and  that  the  fact  that  the  lender  waa  a  stookholder  and  director 
of  the  company  did  not  affect  the  case.* 

5.  Samb— Evidbncb^-Oiuntor's  Denials. 

A  grantor's  denials  that  certain  items  secured  by  his  trust  deed  were  proper 
charges  against  him,  are  not  competent  as  against  the  beneficiaries  under  the  deed. 

6.  Same— Descbiption  of  Debt. 

The  validity  of  a  deed  of  trust  exeoated  bona  fide  is  not  affected  by  the  fact  that 
the  amount  of  the  debt  secured  is  not  described  with  accuracy. 

7.  BAJfB— Husband  and  Wifb—Marriaob  Settlbmbnt. 

A  deed  of  settlement  upon  a  wife  recited  that  it  was  made  in  consideration  of  her 
release  of  her  contingent  right  of  dower,  and  was  executed  16  days  after  the  deed 
of  relinquishment.  The  husband  was  heavily  indebted  at  the  time  he  effected  the 
loan  for  which  the  relinquishment  was  made,  and  testified  that  he  made  the  settle- 
ment to  reimburse  her.  Heldj  that  the  evidence  sufficiently  established  that  the 
settlement  was  not  voluntary.* 

8.  Husband  and  Wife— Property  Rights— Wife's  Choses  in  Action. 

Where  a  husband  did  not  reduce  into  possession  his  wife's  distributive  share  in 
her  father's  estate  until  after  the  passafre  of  the  **  married  woman's  act, "  his  right 
to  do  so  is  gone,  and  the  fund  becomes  hers  absolutely. 

9.  Bamb— Reduction  to  Fossbssion. 

A  husband,  to  be  entitled  to  his  wife's  distributive  share  in  her  father's  estate, 
must  have  reduced  it  into  possession  as  husband,  and  he  is  not  entitled  to  it  by  rea- 
son of  having  collected  it  in  his  capacity  as  executor  of  the  estate. 

Appeal  from  circuit  court,  Roanoke  cpunty. 

Penn  i&  Cooke,  for  appellants.  Hausbrough  dk  ffattshrough,  G^fiffln  <fr 
WattSt  and  Miller  dk  Smith,  for  appellees. 

Lewis,  P.  This  was  a  suit  in  equity  in  the  circuit  court  of  Roanoke  county, 
to  set  aside  five  deeds  of  trust,  which  were  executed  at  various  times  by  the 
defendant  David  £.  Trout  and  admitted  to  record  in  July«  1886.  Deed  No.  1, 
which  bears  date  May  25,  1886,  and  which  was  delivered  and  recorded  on  the 
7th  day  of  July,  1886,  conveys  two  tracts  of  land  situate  in  Roanoke  oountj* 
in  trust,  to  secure  the  payment  of  a  debt  of  $6,000,  from  the  grantor  to  the 
Roanoke  Trust,  Loan  &  Safe-Deposit  Company.  Deed  No.  2,  which  was  exe- 
cuted and  recorded  on  the  7th  day  of  July,  1886,  conveys  the  grantor's  inter- 
est in  the  same  land,  in  trust,  to  secure  the  payment  of  a  debt  of  $15,000» 
from  the  grantor  to  Henry  S.  Trout.  Both  of  these  debts  were  evidenced 
by  bond,  and  in  etch  of  the  trust  deeds  the  wife  of  the  grantor,  Sarah  G. 
Trout,  united.  Deed  No.  3  conveys  the  horses,  cattle,  farming  implements* 
etc.,  of  the  grantor,  to  secure  the  payment  of  certain  debts,  among  which 
were  three  debts  due  by  the  grantor  to  his  sons,  namely,  a  debt  of  $680,  for 
labor,  due  to  Charles  B.  Trout;  a  debt  of  $220,  for  labor,  due  to  Henry  D. 
Trout;  and  a  debt  of  6100,  for  labor,  due  to  Adolphus  L.  Trout.  Deed  No.  4 
conveys  1,700  bushels  of  wheat  and  500  bushels  of  com,  to  secure,  among 
other  debts,  the  payment  of  a  debt  to  Silas  Shelburne  of  $500;  a  debt  of  $500, 
due  to  Charles  B.  Trout;  and  a  debt  of  $500,  due  to  Adolphus  L.  Trout, — ^the 

1  Where  an  agent  negotiating  a  loan  reserves  a  commission  for  his  services,  besides 
charging  the  legal  rate  of  interestjthe  transaction  is  not  thereby  rendered  usurious, 
Mackey  v.  Winkler,  (Minn.)  29  N.  W.  Rep.  337,  and  note;  unless  such  commission  ia 
shared  in  by  the  lender,  Sherwood  v.  Roundtree,  33  Fed.  Rep.  113.  Bee,  also,  Callaway 
V.  Butler,  (6a.)  ante,  23^,  and  note;  Merck  v.  Mortgage  Co.,  (Ga.)  ante,  265,  and  note. 

*As  to  what  is  sufficient  consideration  to  support  a  conveyance  from  a  husband  to  hia 
wife  as  against  the  husband's  creditors,  seo  Manufacturinig  Co.  v.  Mastin,  (Iowa,)  Sd 
K.  W.  Hep.  219,  and  note;  Whaun  v.  Atkinson.  (Ala.)  4  South.  Rep.  681,  and  note;  Brig- 
ham  V.  Hubbard,  (Ind.)  17  N.  £.  Rep.  920,  and  note. 
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two  last-mentioned  creditors  being  the  same  who  are  secured  by  the  third 
deed  above  mentioned.  Deed  No.  5,  the  last  of  the  series,  bears  date  July  23, 
1886,  and  was  delivered  and  admitted  to  record  the  same  day.  It  conveys  the 
icrantor's  equity  of  redemption  in  the  two  tracts  of  land  conveyed  by  deeds 
Kos.  1  and  2,  and  a  certain  house  and  lot  at  Union  Kali,  in  Franklin  county^ 
and  certain  personal  property,  in  trust,  to  secure  the  payment  of  sundry  debts, 
which  are  mentioned  in  the  deed,  among  which  are  two  debts  due  by  the 
grantor  to  his  wife,  the  said  Sarah  C.  Trout;  that  is  to  say,  a  debt  of  $2,000» 
which  the  deed  recites  came  to  her  as  her  distributive  share  of  the  estate  of 
her  father,  William  Fersinger,  deceased,  since  the  4th  day  of  April,  1877,  in 
her  own  right,  and  as  her  separate  estate,  and  which  went  into  the  hands  of 
tbe  grantor  as  the  executor  of  the  said  William  Persinger,  deceased;  and 
another  debt  of  $3,000,  which  the  deed  recites  is  due  by  tbe  grantor  to  the  said 
Sarah  C.  Trout  in  consideration  of  her  relinquishment  of  her  contingent  right 
of  dower  in  the  two  tracts  of  land  above  mentioned;  the  deed  further  reciting 
that  tbe  said  Sarah  C.  Trout  united  in  the  deeds  Nos.  1  and  2  in  consideration 
of  an  agreement  between  herself  and  husband  tliat  he  would  remunerate  and 
indemnify  her  to  the  full  extent  of  her  dower  interest  in  the  two  tracts  of 
land  conv^ed  by  those  deeds,  which  were  estimated  to  be  worth  the  sum  of 
•3,000.  The  deed  also  secures  other  creditors  of  the  grantor,  among  whom 
are  the  complainants  in  the  court  below,  the  female  appellants  here,  whose 
debts  are  placed  in  a  deferred  class. 

The  bill  charges  that  the  several  deeds  above  mentioned  were  executed  with 
intent  to  hinder,  delay,  and  defraud  the  complainants,  who  are  creditors  at 
large  of  the  grantor,  and  that  the  grantees  and  beneficiaries  in  the  deeds  had 
notice  of  such  fraudulent  intent.  It  also  charges  that  certain  of  the  debts 
secured  are  not  hofiaflde  and  valid,  and  that  many  of  them  are  usurious;  and 
it  calls  upon  the  defendants  to  answer  its  allegations  on  oath,  and  also  to  an- 
swer on  oath  certain  interrogatories  relative  to  the  debts  in  question,  which 
are  propounded  in  the  bill.  Subsequently  a  petition  was  filed  in  tbe  cause  by 
one  James  S.  Kent,  also  a  creditor  at  large  of  the  grantor,  Bavid  £.  Trout, 
who  united  in  the  all^ations  and  prayer  of  the  bill.  Thedefendants  answered, 
denying  the  charge  of  fraud,  and  detailing,  in  answer  to  the  interrogatories 
of  the  bill,  the  circumstances  attending  the  transactions  in  question.  Testi> 
mony  was  taken,  and,  when  the  cause  came  on  to  be  heard,  the  bill  and  pe- 
tition were  dismissed  by  the  decree  complained  of. 

We  are  of  opinion  that  the  decree  was  right.  The  answers,  which  are  re- 
sponsive to  the  bill,  deny  the  charges  of  fraud,  and  their  denials  are  conclu- 
sive of  the  point,  there  being  no  evidence  in  tne  case  to  overcome  them;  and 
the  bill  calls  upon  the  defendants  to  answer  on  oath.  There  is  nothing  on  the 
face  of  the  deeds  to  warrant  the  inference  of  fraud,  and,  as  this  court  has  re- 
peatedly declared,  fraud  cannot  be  presumed  unless  the  terms  of  the  instru- 
ment attacked  preclude  any  other  inference.  The  provision  in  deed  Ko.  U 
and  also  in  deed  No.  2,  that  the  grantor  shall  have  the  privilege  of  extending 
the  time  for  the  payment  of  the  principal  sums  secured,  from  year  to  year,  for 
a  period  not  exceeding  five  years,  he  in  the  mean  time  to  remain  in  possession 
of  the  lands,  provided  the  annual  interest  is  punctually  paid,  does  not,  of 
itself,  affect  the  validity  of  the  deeds,  as  is  shown  by  numerous  decisions  of 
this  court  in  analogous  cases.  Lewis  v.  Caper  ton' 8  Sx'r,  8  Grat.  148;  Coch- 
ran V.  PariSf  11  Grat.  348;  Dance  v.  Seaman^  Id.  778;  &ipe  v.  Barman,  26 
Grat.  563;  Brockenbrough's  Boc^r  v.  Brookenhrough's  Adm*r,  31  Grat.  580; 
2  Minor,  Inst.  604.  '*The  fact  that  creditors  may  be  delayed  or  hindered,'* 
said  the  court  in  Dance  v. Seaman,  "is  not,  of  itself,  sufficient  to  vacate  such 
a  deed,  if  there  is  absence  of  fraudulent  intent.  Every  conveyance  to  trustees 
interposes  obstacles  in  the  way  of  the  legal  remedies  of  tbe  creditors,  and  may, 
to  that  extent,  be  said  to  binder  and  delay  them."  Postponing  a  sale  to  an 
unreasonable  time,  it  was  added,  may  be  a  circumstance,  in  connection  with 
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other  circuTnetances.  tending  to  prove  a  fraudulent  intent;  and,  it  made  with 
such  intent,  the  time  to  which  the  sale  is  postponed  will  not  affect  it.  In 
L€U}i»  V.  Caperton^s  ExW,  a  deed  executed  bona  fide  to  secure  a  debt  was 
held  valid,  which  was  not  to  be  enforced  fOr  10  years.  And  the  same  doc- 
trine is  held  in  the  recent  case  of  Young  v.  Willis,  82  Va.  291. 

The  contention  of  the  appellants  that  11  le  circuit  court  ought  to  have 
directed  an  issue  to  try  the  question  of  fraudulent  intent  in  the  execution  of 
the  deeds  is  clearly  untenable.  Where  the  evidence  is  conflicting,  and  the 
credibility  of  witnesses  is  involved,  and  the  chancellor  feels  the  necessity  of  a 
trial  by  jury  to  satisfy  his  conscience  upon  the  question  of  fact  before  him  for 
determination,  it  is  proper  to  direct  an  issue.  But  he  is  not  bound  to  direct 
an  issue  merely  because  the  evidence  is  contradictory.  He  must  exercise  in 
the  matter  a  sound  discretion,  and,  if  liis  conscience  is  satisfied,  the  expense 
and  delay  which  a  jury  trial  involves  ought  not  to  be  incurred,  except  in  par- 
ticular cases,  in  which,  by  statute  or  practice,  it  is  made  a  matter  of  right. 
In  Beverley  v.  Walden,  20  Grat.  147,  it  was  held  by  the  court,  speaking  by 
Christian,  J.,  that  when  the  allegations  of  the  bill  are  positively  denied  by 
the  answer,  and  the  plalntiif  has  failed  to  furnish  two  witnesses,  or  one  wit- 
ness and  strong  corroborating  circumstances,  in  support  of  the  bill,  it  is  error 
in  the  chancellor  to  order  an  issue;  that  no  issue  should  be  ordered  until  the 
plaintiff  has  thrown  the  burden  of  proof  on  the  defendant;  and  tiiat,  until  the 
onus  is  shifted,  and  the  case  rendered  doubtful  by  the  conflicting  evidence  of 
the  opposing  parties,  the  defendant  cannot  be  deprived,  by  an  order  for  an  is- 
sue, of  his  right  to  a  decision  by  the  court  on  the  case  as  made  by  the  plead- 
ings and  proofs.  And  in  Harding  v.  Handy,  11  Wheat.  103,  Chief  Justice 
Marshall,  speaking  for  the  court,  said  that  there  seems  to  be,  ordinarily,  no 
reason  for  the  intervention  of  a  juryto  try  an  issue  of  fact  in  a  chancery  suit, 
unless  the  case  be  one  in  which  the  court  would  be  satisfied  with  the  verdict, 
however  it  might  be  found.  See,  also,  Bart.  Ch.  Pr.  846;  McOnlly  v.  Mt^ 
Cully ^  78  Va.  159;  Fishhume  v.  Furguson.  4  S.  E.  Rep.  575,  and  cases  cited. 
In  the  present  case  the  evidence  upon  the  question  of  fraud  is  not  even  con* 
fiicting.  It  is  all  one  way,  and  that  on  the  side  of  the  defendants,  the  appel- 
lees here.  It  is  true  the  defendant  David  £.  Trout,  the  grantor  in  the  sev- 
eral deeds,  was  sworn  as  a  witness,  and  testified  that  for  several  of  the  items 
charged  against  him,  and  secured  in  the  deeds,  he  received  no  consideration; 
but  his  competency  as  a  witness  in  the  case  was  denied,  and  the  objection  is 
undoubtedly  well  founded,  as  his  wife  is  a  party  to  the  suit,  and  interested  in 
the  result.    Perry  v.  Huby,  81f  Va.  317 ;  Witz  v.  Osbum,  2  S.  E.  Hep.  33. 

Nor  did  the  circuit  court  err  in  not  submitting  the  question  of  usuiy  to  a 
jury.  As  a  geneml  rule,  the  defense  of  usury  is  personal  to  the  debtor.  Our 
statute,  however,  provides  that  "any  judgment  creditor  who  apprehends  that 
he  is  in  danger  of  loss  by  reason  of  usurious  dealings  on  the  part  of  his  debtor, 
may  exhibit  his  bill  in  equity,  verified  by  aflidavit,  against  the  party  with 
whom  the  dealings  were  had,  and  compel  him  to  discover,  on  oath,  all  bar- 
gains, contracts,  or  shifts  relative  to  such  dealings;  and,  if  it  appear  that 
more  than  legal  interest  has  been  received,  the  excess  above  that  rate,  or  so 
much  thereof  as  may  be  necessary,  shall  be  applied  to  the  satisfaction  of  the 
plaintiff's  demand, "  etc.  Code  1873,  c.  137,  §  11.  And  by  the  following  sec- 
tion it  is  provided  that,  "upon  a  bill  requiring  no  discovery  of  the  defendant* 
but  praying  an  injunction  to  prevent  the  sale  of  property  conveyed  to  secure 
the  repayment  of  a  sum  of  money  or  other  thing  borrowed  at  usurious  inter- 
est, the  court  shall  cause  an  issue  to  be  made  and  tried  at  its  bar  by  a  jury, 
whether  or  no  the  transaction  be  usurious.  On  the  trial  of  such  issue  neither 
the  bill  nor  the  answer  shall  be  given  in  evidence.  If  the  jury  find  the  trans- 
action usurious,  the  same  relief  shall  be  given  as  if  the  party  claiming  under 
the  conveyance  had  resorted  to  the  court  to  make  his  claim  available.  Bat 
the  court  may  grant  new  trials  as  in  other  cases."    The  appellants  contend 
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that,  although  they  are  creditors  at  large,  yet  they  are  entitled  to  the  benefit 
of  the  provisions  of  these  two  sections  of  the  statute,  by  virtue  of  the  second 
section  of  chapter  175  of  the  same  Code,  which  provides  that  a  creditor,  before 
obtaining  a  judgment  or  decree  for  liis  claim,  may  institute  any  suit  to  avoid 
a  gift,  conveyance,  assignment,  or  transfer  of  or  charge  upon  the  estate  of 
bis  debtor,  which  he  might  Institute  after  obtaining  such  judgment  or  de- 
cree; and  he  may,  in  such  suit,  have  all  the  relief  in  respect  to  said  estate 
which  he  would  be  entitled  to  after  obtaining  a  judgment  or  decree  for  the 
claim  which  he  may  be  entitled  to  recover.  Wallace's  Adm'r  v.  Treakle,  27 
Grat.  479.  On  the  other  hand,  the  appellees  contend  that  there  is  no  direct 
connection  between  the  eleventh  and  twelfth  sections  above  quoted,  and  that 
neither  applies  to  a  general  creditor.  Be  that  as  it  may,  a  sufficient  answer 
to  the  suggestion  that  the  circuit  court  ought  to  have  caused  the  question  of 
usury  to  be  tried  by  a  jury  is  that  the  last-mentioned  action  does  not  apply  to 
the  present  case.  That  section  does  not  apply,  under  any  circumstances, 
where  a  discovery  is  sought;  and  here  a  discovery  is  sought,  although  the  bill 
is  not  technically  a  bill  of  discovery,  or  what  is  called  a  ''pure  bill  of  discov- 
ery." Nor  is  the  charge  of  usury  sustained  by  the  evidence.  The  item  of 
Sl,500,  wliich  was  paid  to  the  Boanoke  Trust,  Loan  &  Safe-Deposit  Company* 
and  to  which  the  charge  of  usury  chiefly  relates,  was  not  paid  for  the  loan  or 
forbearance  of  money,  but  for  the  service  of  the  company  in  negotiating  and 
guarantying  a  loan  of  $15,000,  which  was  effected  by  the  company  for  the  de- 
fendant David  E.  Trout,  and  which  is  secured  in  the  second  deed  of  trust  for 
the  benefit  of  the  defendant  Henry  S.  Trout,  by  whom  the  loan  was  made. 
The  evidence  shows  that  the  conipany  contracted  to  loan  and  did  loan  of  its 
own  funds  to  the  said  David  E.  Trout  the  sum  of  $6,000,  which  is  secured  in 
the  first  deed  of  trust,  and  to  negotiate  and  guaranty,  as  by  its  charter  it  is 
authorized  to  do,  a  further  loan  of  $15,000;  that  Henry  S.  Trout  refused  to 
make  the  loan  unless  the  company  would  guaranty  the  payment  of  both  the 
principal  and  interest,  which  it  did,  when  the  money  was  paid;  and  that,  when 
the  first  year's  interest  became  due,  the  company  was  called  on  to  pay  it,  and 
did  pay  it.  The  evidence  also  shows  that  David  S.  Trout  desired  to  borrow 
the  money  for  &\e  years,  and  that  the  compensation  of  the  company  was 
agreed  upon  in  advance,  and  that  2  per  centum  per  annum  on  the  amount  of 
the  loan  was  the  sum  agreed  upon.  The  amount  of  the  loan  was  $15,000,  to 
run  for  five  years,  and  hence  the  sum  cliarged  and  received  by  the  company 
was  $1,500. 

David  E.  Trout  was  heavily  indebted,  and  it  was  agreed  that  the  two  loans, 
above  mentioned,  aggregating  $21,000,  should  be  deposited  with  the  trust 
company,  to  be  by  it  disbursed  in  the  payment  of  his  debts,  which  was  done. 
At  the  time  the  money  was  deposited,  a  written  memorandum  was  filed  with 
the  company, containing  directions  as  to  how  the  money  should  be  disbursed; 
and  in  that  paper,  a  copy  of  which  is  filed  with  the  record,  it  was  directed 
that,  after  the  payment  of  certain  specified  debts,  and  the  expenses  of  search- 
ing title,  making  abstract  of  title,  drawing  deeds  of  trust,  "and  expenses  of 
this  transaction,  including  brokerage  on  the  $15,000  loan,"  the  balance  should 
be  paid  as  the  said  David  £.  Trout  might  direct.  It  is  contended  by  the  ap« 
pellants  that  this  shows  tiiat  the  $1,500  was  paid  to  the  company  as  broker- 
age on  the  loan  of  $15,000,  which  is  an  amount  so  far  in  excess  of  what 
would  be  a  reasonable  charge,  it  is  insisted,  as  to  be  evidence  of  fraud.  What 
are  the  customary  charges  for  brokerage  in  such  cases  we  are  not  informed; 
nor  is  it  material.  The  evidence  shows  that  the  term  "brokerage"  was  in- 
advertently used  when  the  memorandum  was  written,  and  that  the  charge 
made  was  not  for  brokerage,  but,  as  we  have  said,  for  negotiating  and  guar- 
antying the  loan  of  $15,000;  and  there  is  no  evidence  to  show,  nor  is  it  pre- 
tended, that  for  this  service  the  charge  was  excessive,  much  less  that  it  is  ev- 
idence of  fraud.    The  claim  of  the  appellants  that  the  charge  was  a  mere 
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shift  or  contrivance  to  cover  a  usuriotis  transaction,  is  without  the  support  of 
a  scintilla  of  evidence.  Both  loans  bear  interest  at  the  stipulated  rate  of  6 
per  centum  per  annum,  and  no  more.  And  the  fact  that  Henry  8.  Trout,  by 
whom  the  ^15,000  loan  was  made,  is  a  stockholder  and  director  in  the  trust 
company, — a  fact  upon  which  the  appellants  lay  great  stress, — does  not  at  all 
effect  the  case.  The  company  is  an  artificial  person,  created  by  law,  with 
rights  and  duties  altogether  separate  and  distinct  from  those  of  the  individ- 
uals who,  from  time,  may  compose  it.  They  have  a  separate  existence,  sep- 
arate interests,  and  separate  liabilities,  and,  so  far  as  the  right  of  an  individ- 
ual member  of  the  company  to  its  earnings  is  concerned,  he  is  entitled  only 
to  his  proportionate  share  of  the  surplus  profits;  so  that,  when  in  the  present 
case  the  $1,500  was  paid  to  the  company,  no  part  of  it  was  the  money  of 
Henry  S.  Trout.  His  transaction  in  loaning  the  $15,000,  and  that  of  the 
company  in  negotiating  and  guarantying  the  loan,  were  wholly  separate  and 
distinct  transactions.  Both  were  bona  flde,  without  evasion,  or  the  taint  of 
fraud  or  suspicion;  and  there  is  no  principle  upon  which  the  charge  of  usury 
can  be  sustained. 

The  appellants  also  object  to  two  items  In  the  settled  account  between  the 
company  and  David  £.  Trout,  one  of  $56,  the  other  of  $125,  as  to  which  it  is 
only  necessary  to  say  that  they  represent  attorney's  fees  and  other  expenses 
in  making  abstracts  of  title  to  the  lands  conveyed,  drawing  deeds  of  trust, 
etc.,  which  the  defendant  David  E.  Trout  contracted  to  pay,  and  as  to  which 
no  objection  was  made  when  the  account  was  settled.  In  his  answer  he  de- 
nies that  these  were  proper  charges  against  him,  but  his  answer  cannot  be 
read  against  his  co-defendants;  and,  besides,  the  evidence  shows  that  the 
charges  were  proper.  As  to  the  debts  in  favor  of  the  sons  of  the  grantor, 
which  were  secured  in  two  of  the  deeds  above  mentioned,  and  to  which  the 
appellants  object,  the  answers,  which  are  responsive  to  the  interrogations  of 
the  bill,  are  entirely  satisfactory,  and  show  them  to  be  valid  and  subsisting 
debts.  It  need  only  be  added  that  the  validity  of  a  deed  of  trust  executed 
bona  fide  is  not  affected  by  the  fact  that  the  amount  of  the  debt  secured  is  not 
described  with  accuracy,  though  where  the  amount  is  not  ascertained  a  court 
of  equity  will  enjoin  a  sale  until  the  true  amount  can  be  determined.  1  Jones, 
Mortg.  §  343;  Lane  v.  Tidball,  Gilmer,  130;  Muller  v.  Stone,  6  S.  E.  Rep. 
223;  Griffin  v.  MaCaulay,  7  Grat.  476. 

This  brings  us  to  the  consideration  of  the  two  debts  which  are  secured  in 
the  fifth  and  last  deed  of  trust  in  favor  of  Mrs.  Trout,  the  wife  of  the  gprantor. 
As  to  the  first  of  these  debts,  it  appears  that  William  Persinger,  the  father 
of  Mrs.  Trout,  died  about  the  year  1876,  and  that  she  was  one  of  his  distrib- 
utees. .  Her  husband  was  the  executor  of  the  estate.  The  first  settlement  of 
the  executor  was  made  August  30,  1877 ;  and  from  that  settlement  it  appears 
that  there  was  due  Mrs.  Trout  the  sum  of  $395.01,  as  of  April  30, 1877,  which 
was  after  the  passage  of  the  statute  commonly  called  the  "married  woman's 
act."  The  last  settlement,  which  was  made  December  1,  1886,  shows  a  bal- 
ance due  Mrs.  Trout  of  $1,673.73  as  of  March  1,  1882,  which  was  credited  to 
the  executor  as  of  that  date,  there  being  an  entry  to  the  effect  that  it  had 
been  retained  by  him.  The  appellants  contend  that,  upon  the  death  of  the 
wife^s  father,  her  husband  had  the  right  to  reduce  her  distributive  share  in 
the  estate  into  possession  as  any  other  of  her  choses  in  action,  and  that  this 
right  was  not  affected,  and  could  not  be  affected,  by  the  subsequent  passage 
of  the  act  above  mentioned.  In  the  latter  branch  of  this  proposition  we  do 
not  concur.  Indeed,  in  the  recent  case  of  Alexander  v.  Alexander ,  post,  335, 
(decided  at  the  last  term  at  Wytheville,)  the  contrary  was  expressly  held  in  a 
unanimous  and  well-considered  opinion  delivered  by  Judge  Hinton.  And, 
upon  the  facts  just  adverted  to,  we  are  of  opinion  that  the  debt  secured  in 
favor  of  the  wife  is  a  valid  one.  The  right  of  her  husband  to  reduce  her  dis- 
tributive share  into  possession  had  not  been  exercised  before  it  was  taken 
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away  by  the  statute,  which  made  her  interest  in  the  estate  her  separate  prop- 
erty, and  hence  the  money,  when  collected,  was  hers  absolutely.  Besides,  it 
was  not  collected  by  the  husband,  as  such,  but  in  his  capacity  as  executor; 
and  at  common  law  the  husband,  to  be  absolutely  entitled  to  the  wife's  choses 
in  action,  must  have  reduced  tliem  into  possession  as  husband,  and  not  in  any 
other  capacity,  as  executor,  administrator,  or  trustee.  Tyler,  Inf.  §  375,  and 
cases  cited.  We  are  also  of  opinion  that  the  settlement  upon  the  wife  in  con- 
sideration of  her  relinquishment  of  her  contingent  right  of  dower  is  valid.  It 
is  true,  the  only  evidence  in  support  of  it  are  the  recitals  of  the  deed  of  settle- 
ment, and  the  answers  of  defendants  David  E.  Trout  and  wife;  and  these  the 
appellants  contend  are  not  sufficient,  relying  upon  Blow  v.  Maynard^  2  Leigh, 
30,  and  other  cases  of  that  class.  The  doctrine  of  those  cases  undoubtedly  is 
that  a  post-nuptial  settlement  is  presumed  to  be  voluntary,  and,  when  assailed 
by  creditors,  the  burden  is  upon  those  claiming  under  it  to  show  by  proof,  inde- 
pendent of  their  own  answers,  that  it  is  founded  upon  valuable  consideration. 
Finh  V.  Denny,  75  Va.  663;  HatcTier  v.  Crews,  78  Va.  460;  Perry  v.  Ruby, 
SI  Va.  317;  Rixey'a  Adm'r  v.  Detrick,  6  8.  E.  Bep.  615.  But  there  is  an- 
other principle,  or  rather  a  qualification  of  the  rule,  which  was  recognized  in 
Blow  v.  Maynard,  and  that  is  this:  that  where  the  wife  relinquishes  an  in- 
terest in  her  husband's  estate  in  consideration  of  a  settlement  upon  her,  and 
the  deed  of  relinquishment  and  the  deed  of  settlement  are  made  about  the 
^ame  time,  so  that  it  may  be  reasonably  presumed  that  the  two  deeds  are 
parts  of  the  same  transaction,  the  court  will  so  presume,  and  will  look  upon 
the  relinquishment  as  the  consideration  which  produced  the  settlement.  The 
present  case  comes  within  this  principle.  Here  the  two  deeds  of  relinquish- 
ment,  and  the  deed  of  settlement,  if  not  delivered  at  the  same  time,  were  de- 
livered about  the  same  time,  the  interval  between  them  being  only  16  days ; 
and  the  oiroumstances  under  which  they  were  respectively  executed  not  only 
render  the  presumption  reasonable,  but  lead  irresistibly  to  the  conclusion  that 
they  were  virtually  parts  of  the  same  transaction,  and  that  the  last-mentioned 
deed  recites  the  true  consideration  upon  which  it  is  founded.  The  evidence 
ahowB  that  when  the  deeds  were  executed  the  grantor  was  indebted  in  a  sum 
oxeeeding  the  value  of  his  whole  estate,  and  that  for  some  time  prior  to  that 
time  he  was  endeavoring  to  borrow  money  with  which  to  pay  his  debts.  An 
offort  was  made  by  the  trust  company  to  effect  a  loan  for  him  in  Philadel- 
phia, but  the  effort  failed,  because  the  title  to  his  land  was  not  deemed  satis- 
factory; and  the  fair  inference  from  the  record  is  thsit  a  condition  of  the  two 
loans,  which  were  ultimately  effected,  was  that  the  wife  should  unite  in  con- 
veying the  Boanoke  land  to  secure  them.  It  was  as  much  his  duty  to  provide 
for  his  wife  as  for  his  creditors;  and  the  presumption  is  that,  upon  the  faith 
of  his  promise  to  do  so,  she  united  in  the  trust  deeds  Nos.  1  and  2»  In  Blow 
V.  Maynard  the  settlement  was  not  made  until  after  the  lapse  of  six  years. 
In  Perry  v.  Ruhy  it  was  nine  years.  In  Hatcher  v.  Crews  it  affirmatively 
^ppeai*ed  that  there  was  no  consideration  for  the  settlement  at  all ;  and  so  it 
may  be  said  of  every  case  in  which  this  court  has  refused  to  sustain  the  set- 
tlement that  the  circumstances  widely  differ  from  those  of  the  case  in  hand. 
It  Is  not  pretended  that  the  settlement  upon  Mrs.  Trout,  if  valid  at  all,  is  ex- 
^^essive;  and  the  decree  upholding  it  and  dismissing  the  bill  must  be  affirmed. 


AuBXANDBR  et  tm.  o.  ALEXANDER  et  ol,,  (two  cases.) 

{Supreme  Court  of  Appeals  of  Virginia,    August  98, 1888.) 

1.  Paktnbrshif— PowBB  OF  Pabtneb  to  Bind  Fibm— Conpession  of  Judgment— Seal. 

Although  <me  partner  cannot  usually  bind  his  copartner  by  an  instrument  under 

seal,  a  sealed  power  of  attorney  to  confess  judgment,  executed  in  behalf  of  a  firm 
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by  one  member,  will  be  held  valid  as  to  the  other  members  on  collateral  attack  of 
the  jud^ent,  when  there  is  no  proof  that  they  were  not  consenting  to  its  execu- 
tion, as  it  is  not  necessary  that  such  a  power  be  under  seaL^ 

2.  Same — ^Actions  against  Partners— Equity— Parties— Mttltiparioubness. 

A  bill  to  subject  real  estate  of  the  members  of  a  firm  consisting  of  M.,  J.,  and  b. 
to  the  payment  of  two  judgments,  one  against  the  firm  and  one  against  J.  and  B..» 
is  not  multifarious  as  to  M.,  as  he  is  interested  in  having  the  real  estate  of  his  part- 
ners subjected  to  the  payment  of  the  firm  debts  rather  than  their  own. 

8.  Appeal— Extent  of  Appeal— Consolidated  Actions. 

A  wife  and  her  husband  filed  a  bill  to  subject  real  estate  of  judgment  debtors  of 
the  wife  to  the  judgment.  One  of  the  debtors  filed  a  bill  to  nave  the  wife's  prop- 
erty declared  liable  for  her  husband's  debts,  and  to  have  a  judgment  against  the 
husband  set  off  against  the  wife's  judgment.  The  causes  were  heard  together,  and 
decree  rendered  m  both  suits,  adjudging,  among  other  things,  that  the  proi>ertv 
was  the  wife's  separate  estate.  Held,  that  an  appeal  by  the  wife  brought  up  both 
causes  for  review. 

4.  Husband  and  Wipe— Witb*8  Stattttobt  Sbparatb  Estate. 

Under  the  Virginia  "Married  Woman's  Act, "  (Acts  1876-77,  c  329,  p.  838,)  a  iidfe 
is  entitled  to  a  legacy  due  her  from  her  father's  estate,  which  did  not  come  into  her 
possession  until  after  the  passage  of  the  act ;  to  damages  awarded  for  the  taking  of 
her  separate  real  estate  by  a  railroad  company;  to  the  profits  of  her  businees  as  a 
.  separate  trader  carried  on  with  her  husband's  consent,  and  to  the  rents,  iasues,  and 
profits  of  her  separate  estate. 

5.  Same — Property  Rights  of  Husband — Constitutional  Law— Vested  Rights. 

A  husband's  inchoate  right  to  curtesy,  and  to  redeem  his  wife's  choses  in  action, 
are  not  vested  rights,  and  may  be  interrupted  by  legislative  enactment. 

6.  Same— Actions— Against  Husband's  Firm. 

Under  such  act  a  wife  may  sue  a  firm  of  which  her  husband  is  a  member,  and 
when  the  action  is  founded  upon  her  separate  statutonr  estate  it  is  not  an  objection 
to  the  judgment  that  it  was  rendered  in  favor  of  both  husband  and  wife,  he  having 
joined  with  her  simply  in  obedience  to  the  act.* 

Appeal  from  circuit  court,  Pulaski  connty. 

Action  by  James  C.  Alexander  and  Sue  J.  Alexander,  his  wife,  against  J. 
B.  Alexander  So  Go.  and  others,  to  subject  real  estate  of  the  defendants  to  the 
payment  of  a  judgment  owing  by  them  to  Sue  J.  Alexander.  The  defendants 
filed  a  bill  praying  that  a  judgment  held  by  them  against  James  C.  Alexander 
be  set  off  against  ber  judgment,  and  that  her  real  estate  be  subjected  to  the 
payment  of  any  balance  remaining  unpaid.  From  a  judgment  for  defendants 
Sue  J.  Alexander  appeals. 

Walker  A  Poage^  for  appellants.    Mr,  Wysor,  for  appellees* 

HiKTON,  J.  As  this  case  involves  to  some  extent  the  construction  of  the 
act  of  assembly  passed  April  4,  1877,  entitled  '*An  act  securing  to  married 
women,  on  conditions,  all  property  acquired  by  them  before  or  after  mar- 
riage," (see  Acts  1876-77,  c.  829,  p.  388,)  it  is  deemed  advisable  to  set  out  in 
detail  the  sources  from  which  the  property  claimed  as  tbe  separate  estate  of 
the  female  appellant  was  derived.  On  the  6th  day  of  May,  1874,  as  fully  ap- 
pears by  the  record,  Sue  J.  Boyd,  a  feme  sole,  received  as  a  legatee  of  one 
Ann  Davidson  the  sum  of  $1,000,  which,  very  soon  after,  to-wit,  in  May, 
1875,  she  loaned  to  H.  Alexander,  taking  his  bonds  therefor,  with  J.  B. 
Alexander  as  his  security.  And  for  this  debt,  with  accrued  interest,  she  sub- 
sequently, to-wit,  in  April,  1881,  took  a  new  bond  from  these  same  parties; 

'Concerning  the  power  of  a  partner  to  bind  the  Arm,  see  Fertilizer  Co.  v.  Reynolds, 
(Ala.)  4  South.  Rep.  689,  and  note;  Brewster  v.  Reel,  (Iowa,)  88  N.  W.  Rep.  8S1;  Hem- 
bree  v.  Blackburn,  (Or.)  19  Pac.  Rep.  78. 

*  As  to  the  validity  and  enforceability  of  contracts  between  husband  and  wife,  under 
the  various  **  Married  Women's  Acts,  ^  and  the  power  of  a  wife  to  sue  her  husband,  t 


Alward  v.  Alward,  2  N.  Y.  Supp.  42;  Valensin  v.  Valensin,  28  Fed.  Rep.  699,  and  note: 
Pillow  V.  SenteUe,  (Ark.)  5  S.  W.  Rep.  783,  and  note;  Reamey  v,  Bayley,  (Pa.)  II  AtL 
Rep.  488;  Brown  v.  Brown,  (Neb.)  80  N.  W.  Rep.  276,  and  note;  Briokley  v.  WaUffir, 
,wi_v«x^T  «r  T> «  -_i_-...   . ,  _,  ^  ..     7 .Rep.7T0;Si 
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xyoy,  too%  j^xuwu  v.  joatjwu,  ix^ou./  ou  x\,  ft,  cwsp.  ««o,  nua  UfiiASy  j>ruMUoy  v.  waiser, 

(Wis.)  82  N.  W.  Rep.  773,  and  note;  Appeal  of  Spitz,  (Conn.)  14  AU.  Rep.  770;  Savage 
V.  Savage,  (Me.)  16  AtL  Rep.  43.  ^  f        •         -• 
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and  this  latter  bond  it  is  which  is  the  foundation  of  the  larger  of  the  two 
judgments  hereinafter  mentioned.  In  the  month  of  March,  1874,  Andrew 
Boyd,  the  father  of  the  said  Sue  J.,  died,  having  bequeathed  to  her  a  legacy 
of  $800,  subject,  however,  to  a  deduction  of  $177,  the  value  of  a  horse,  bridle, 
and  saddle,  which  she  had  received  as  an  advancement;  which  horse,  with  his 
equipments,  seems  to  have  been  soon  disposed  of,  exactly  in  wiiat  way  does 
not  appear.  At  the  death  of  the  testator,  her  father,  his  family  consisted  of 
his  wife,  this  daughter,  Sue  J.,  and  two  unmarried  sons,  John  and  Andrew; 
his  six  other  children  having  homes  away.  After  the  death  of  the  testator, 
the  widow  and  her  said  three  unmarried  children  continued  to  reside  on  the 
farm;  the  said  children  leasing  the  farm  and  personal  property  from  the 
widow  for  a  merely  nominal  sum,  and  farming  in  partnership.  On  the  30th 
of  December,  1875,  this  Sue  J.  Boyd  intermaMed  with  James  G.  Alexander, 
a  brother  of  the  Alexanders  hecfiln  mentioned.  In  November,  1878,  she  re- 
ceived the  sum  of  $256,  a  part  of  the  legacy  derived  from  her  father,  and  the 
same  was  loaned  by  her  to  the  firm  of  J.  B.  Alexander  A  Co.,  composed  of  J. 
B.  Alexander,  M.  J.  Alexander,  and  her  husband,  J  C.  Alexander,  with  H. 
Alexander  as  security;  and  this  debt  is  represented  by  the  second  and  smaller 
judgment  mentioned  in  this  suit.  In  April,  1881,  she  received  the  residue  of 
said  legacy,  amounting  to  $867;  but  what  disposition  was  made  of  it  the  rec- 
ord does  not  disclose.  Upon  the  death  of  her  mother,  in  February,  1880,  Mrs. 
Alexander  became  seized  and  possessed  in  fee  of  a  one  undivided  ninth  part 
of  a  tract  of  land  situated  in  Pulaski  county,  containing  450  acres,  and  worth 
about  nine  or  ten  thousand  dollars;  and  shortly  thereafter  tlie  said  Sue  J.  and 
her  brothers,  John  and  Andrew,  bought  out  the  shares  of  the  other  children, 
and  received  conveyances  therefor, — the  interest  of  Mrs.  Alexander  being 
conveyed  to  her  sole  and  separate  use,  free  from  the  contool  and  debts  of  her 
husband.  By  these  conveyances,  and  the  devise  of  her  father,  Mrs.  Alexan- 
der and  her  two  brothers  became  the  owners  of  all  the  real  estate  of  which 
her  father  died  seized,->each  owning  one  undivided  third.  And  in  making 
her  purchase  of  two-ninths  of  this  property  it  is  admitted  that  she  never  re* 
ceived  from  her  husband,  directly  or  indirectly,  one  dollar  in  money,  labor,  or 
assistance  of  any  kind  or  character.  Indeed,  so  far  from  receiving  assistance 
from  her  husband,  the  record  shows  that  she  gav^  him  several  hundred  dol« 
lars  to  aid  him  in  his  business  schemes,  and  herself  provided  for  her  family. 
About  this  time,  in  1881  or  1882,  and  probably  before  she  iiad  entirely  fin- 
ished paying  for  her  two-ninths  of  this  land,  she  also  received  $232,  as  her 
distributive  share  of  the  personal  property  which  her  father  had  bequeathed 
to  her  mother  as  her  absolute  property,  and  $700,  her  one-third  of  the  land 
damages  assessed  for  the  right  of  way  for  a  railroad  which  it  was  proposed  to 
run  through  this  farm.  On  the  23d  of  October,  1888,  the  said  H.  Alexander 
and  J.  B.  Alexander,  acting  through  their  authorized  attorney  in  fact,  con- 
fessed a  judgment  for  the  amount  of  the  Davidson  legacy,  which  they  had 
borrowed,  and  interest;  and  on  the  same  day  the  said  J  B.  Alexander,  M.  J. 
Alexander,  and  J.  O.  Alexander,  composing  the  firm,  through  the  same  attor- 
ney, acting  under  the  same  power  of  attorney,  confessed  a  judgment  on  the 
said  bond  for  $256,  which,  as  we  have  seen,  Mrs.  Alexander  had  loaned  that 
firm.  Each  of  these  confessions  of  judgment  was  in  favor  of  J.  C.  Alexan- 
der and  Sue  J  Alexander,  the  husband  being  joined  for  conformity.  On  the 
22d  of  October,  1883,  the  said  H.  Alexander  recovered  a  judgment  against 
the  said  J.  0.  Alexander  for  $882.86  and  costs. 

Such  being  the  posture  of  affairs,  at  February  rules,  1885,  James  0.  Alex- 
ander and  Sue  J.  Alexander  filed  their  bill  against  J.  B.  Alexander,  H.  Alex- 
ander, M.  J.  Alexander,  and  J.  G.  Alexander,  the  judgment  debtors  of  the 
said  Sue  J.  Alexander,  to  subject  their  real  estate  to  the  satisfaction  of  her 
said  judgment.  At  the  same  rules  the  said  H.  Alexander  filed*his  bill  agiunst. 
the  said  J.  0.  Alexander,  Sue  J.  Alexander,  and  A.  Boyd,  in  his  own  right 
y.78.E.no.9— 22  r  v^^^i^ 
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and  as  executor  of  bis  fotber»  A.  Boyd,  Sr.  The  object  of  this  last-named 
salt  was  to  have  all  the  property  of  Mrs.  Sue  J.  Alexander,  real  and  personal, 
declared  liable  for  her  husband's  debts,  and  to  have  the  judgment  of  H.  Alex- 
ander against  J.  G.  Alexander  set  off  against  the  judgment  of  Sue  J.  Alex- 
ander  v.  H.  Alexander  et  al.  J.  B.  and  H.  Alexander  answered  the  bill  of 
J.  0.  Alexander  and  Sue  J.  Alexander,  and,  while  admitting  the  justice  of  the 
debts  against  them,  they  claim  that  James  0.  Alexander  is  wholly  insolvent, 
and  insist  on  their  right  to  set  off  their  judgment  against  J.  0.  Alexander 
against  the  judgments  of  Mrs.  Alexander  against  them.  Th^  bill  of  H.  Alex- 
ander was  answered  by  Mrs.  Alexander.  Her  answer,  after  setting  forth  the 
facts,  denies  that  her  property,  real  or  personal,  or  any  part  of  it,  is  liable  for 
her  husband's  debts,  or  that  the  judgments  against  her  husband  can  be  set  off 
against  her  judgment  against  H.  Alexander  et  al.  The  causes  were  heard 
together,  and  the  circuit  court,  at  the  Octobe^term,  1885,  thereof,  rendered 
a  decree  setting  apart  to  Mrs.  Alexander  the  two  judgments  in  favor  of  J.  0. 
Alexander  and  wife,  and  the  bond  for  $425,  executed  by  J.  B.  Gaddell,  to 
whom  she  had  loaned  that  much  of  the  money  received  by  her  as  damages 
from  the  railroad  company,  as  the  wife's  equity,  free  from  liability  for  the 
debts  of  her  husband;  but  providing  that  J.  B.  Alexander  and  M.  J.  Alexan- 
der, principals,  and  H.  Alexander,  security,  should  be  relieved  from  the  pay- 
ment of  one-third  part  of  the  principal  and  interest  of  the  judgment  for  $256, 
with  interest  from  the  1st  day  of  January,  1878;  and  this  decree  then  pro- 
ceeded to  otherwise  adjudge  the  rights  of  J.  0.  Alexander  in  the  property  of 
his  wife.    And  from  this  decree  Mrs.  Sue  J.  Alexander  has  appealed. 

Upon  an  inspection  of  this  record  and  decree,  two  preliminary  questions 
arise,  and  must  be  disposed  of  before  we  proceed  to  discuss  the  more  general 
question,  how  much  of  all  this  property  which  has  been  mentioned  is  to  be 
regarded,  under  the  act  of  April  4, 1877,  known  as  the  "Married  Woman^s 
Law,"  as  the  separate  estate  of  tliis  wife,  Mrs.  Sue  J.  Alexander. 

The  first  of  tbese  questions  is,  did  tliis  appeal  bring  up  both  of  these  causes 
for  review?  Upon  this  point  there  can  be  no  sort  of  difficulty.  These  causes 
were  heard  together,  and  the  decree  was  rendered  in  both  suits.  That  de- 
cree not  only  passes  upon  the  rights  of  the  plaintiffs  in  one  bill,  but  it  passes 
upon  the  rights  of  the  plaintiffs  in  the  other  suit  also.  To  the  extent  that  it 
holds  the  property  in  controversy  to  be  the  separate  estate  of  the  wife,  and 
not  the  property  of  the  husband,  it  withdraws  that  property  from  the  Ilea  of 
the  appellee's  judgment  against  her  husband.  It  is  impossible,  therefore, 
for  this  court  to  pass  upon  the  rights  of  this  appellant  without  passing  u(M>n 
the  rights  of  the  appellees  also.  The  appellant^  in  bringing  his  rights  here 
for  adjudication t  has,  therefore,  of  necessity,  brought  up  the  rights  of  the  ap- 
pellees also;  and  the  suit  instituted  by  the  appellees  must  be  regarded  as  be- 
fore us  as  much  as  if  it  had  been  brought  here  by  direct  appeal.  Andefvon 
V.  De  8oer.  6  Grat.  871;  Rorer  v.  Bank,  4  8.  £.  Bep.  820.  This  is  not  the 
ordinary  case  of  parties  standing  upon  distinct  and  disconnected  ground.  See 
Burhholder  v.  LudZam,  80  Grat.  255;  aimmane  v.  Lylee,  27  Grat.  931.  Bat 
it  is  a  case  where  the  parties  are  equally  affected  by  the  decree,  and  therefore 
the  appeal  in  this  case  brings  up  for  review  the  rights  asserted  by  the  ap- 
pellees in  the  other  suit. 

The  next  question  is,  did  the  court  err  in  overruling  the  demurrer  of  M.  J. 
Alexander  to  the  bill  filed  by  J.  0.  Alexander  and  wife?  We  think  not.  As 
Lord  OoTTENHAM  sald,  in  Campbell  v.  Maekay^  1  Mylne  A  0.  608,  it  is  utterly 
impossible,  upon  the  authorities,  to  say  what  constitutes  multifkriousness«  as 
an  abstract  proposition ;  for  **  the  cases  upon  the  subject  areextremely  various, 
and  the  court,  in  deciding  them,  seems  to  have  considered  what  was  oonvenient 
in  the  particular  circumstances,  rather  than  to  have  attempted  to  lay  down 
any  absolute  rule. "  Yet  it  will  seldom,  if  ever,  be  found  diffi^cult  to  deter- 
mine whether  multifariousness  exists  in  the  particular  case,  if  we  will  only 
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bear  in  mind  these  cardinal  rules  npon  the  subject,  namely,  that  a  bill  will 
always  be  deemed  multifarious  where  several  matters  Joined  in  the  bill  against 
one  defendant  are  so  entirely  distinct  and  independent  of  each  other  tliat  the 
defendant  will  be  compelled  to  unite  in  his  answer  and  defense  difPerent 
matters  wholly  unconnected  with  eacli  other,  and  as  a  consequence  the  proofs 
applicable  to  each  would  be  apt  to  be  confounded  with  each  other,  and  great 
delays  might  be  occasioned  respecting  matters  ripe  for  hearing  by  waiting  for 
proofs  as  to  some  other  matter  not  ready  for  hearing;  or,  again,  where  there 
is  a  demand  of  several  matters  of  a  distinct  and  independent  nature,  in  the 
same  bill,  rendering  the  proceeding  oppressiye  because  it  would  tend  to  load 
each  defendant  with  an  unnecessary  burden  of  costs  by  swelling  the  pleadings 
with  the  statement  of  the  several  claims  of  the  other  defendants,  with  whicli 
he  has  no  connection.  Story,  Eq.  Pi.  §  271;  Segar  v.  Patrish^  20  Grat.  679. 
And  that  a  bill  will  not  usually  li^  regarded  as  multifarious  where  the  matters 
joined  in  the  bill,  though  distinct,  are  not  absolutely  independent  of  each 
other,  and  it  will  be  more  convenient  to  dispose  of  them  in  one  suit,  (see 
Nulton  V.  Isaacs,  30  Grat.  788;  Hill  v.  mU,  79  Va.  692;)  or  where  the  sev- 
eral defendants  have  one  common  interest  centering  in  the  point  in  issue, 
{Almo7id  V.  Wilson,  75  Va.  613;  Batchelder  v.  White,  80  Va.  103.)  The  spe- 
cial objection  urged  in  the  present  case  is  that  the  biU  is  demnrrable  as  to 
M.  J.  Alexander,  because,  while  he  is  a  party  to  the  smaller  judgment,  he  is 
not  a  party  to  the  larger  judgment,  and  that  as  to  him,  therefore,  the  bill  sets 
up  two  distinct  and  independent  matters,  with  one  of  which  he  has  no  con- 
nection whatever.  He  has  an  interest,  however,  in  having  the  liens  of  these 
judgments  asserted  in  the  same  suit,  which  manifestly  has  been  overlooked. 
But,  if  that  were  not  so,  H.  Alexander  and  J.  B.  Alexander  have  a  riglit  to 
have  these  causes  of  action  united  in  one  bill,  which  should  outweigh  any  sup- 
posed inconvenience  which  M.  J.  Alexander  can  possibly  snffer.  The  larger 
judgment  is  against  H.  Alexander  as  principal,  and  J.  B.  Alexander  as  se- 
curity, and  the  smaller  judgment  is  against  M.  J.  Alexander,  J.  G.  Alexan- 
der, and  the  same  J.  B.  Alexander,  as  members  of  the  firm  of  J.  B.  Alexan- 
der &  Co.,  and  the  said  H.  Alexander  as  security  for  the  firm.  In  this  state 
of  things  it  must  be  manifest  that  H.  Alexander,  as  surety  on  the  firm  debt» 
and  J.  B.  Alexander,  as  surety  on  the  individual  debt  of  H.  Alexander,  have 
each  an  interest  in  seeing  that  the  liens  of  these  judgments  are  enforced  in 
the  same  suit,  in  order  that  costs  may  be  saved,  and  that  each  may  see  that 
these  judgments  are  discharged  by  the  persons  primarily  bound;  while  M.  J. 
Alexander,  though  he  may  have  no  real  estate  of  his  own,  is  interested  in  see- 
ing that  the  real  estate  of  his  partner,  J.  p,  Alexander,  is  subjected  to  the 
payment  of  the  debt  of  the  firm  rather  than  to  the  payment  of  the  debt  against 
H.  Alexander.  It  is  obvious,  therefore,  tliat  both  the  interest  and  con- 
venience of  all  parties  were  conserved  by  the  course  pursued  in  this  case;  that 
the  bill  is  not  multifarious;  and  that  the  demnrrer  on  that  ground  was  prop- 
erly overruled. 

Another  objection  urged  by  the  appellees,  which  at  first  gave  me  some  con- 
cern, was  the  circumstance  that  one  of  the  two  judgments,  the  liens  of  which 
are  sought  to  be  enforced  against  the  real  estate  of  the  defendants  in  this  suit, 
was  confessed  by  an  attorney  in  fact,  acting  under  a  joint  power  of  attorney, 
executed  by  H.  Alexander  and  the  firm  of  J  B.  Alexander  A  Co.,  (a  firm  in 
which  the  husband  is  a  member,)  which  power  of  attorney  had  three  seals  at- 
tached, to  the  two  first  of  which  were  annexed  the  names  of  H.  Alexander 
and  J.  B.  Alexander,  and  to  the  last  of  which  seals  was  annexed  the  firm 
name  of  J.  B.  Alexander  &  Co.,  and  that  a  judgment  thus  obtained  was  a  mere 
nullity,  not  capable  of  enforcement.  But,  upon  reflection,  whatever  doubts 
I  had  upon  tlie  subject  have  been  dispelled.  The  pith  of  the  objection,  it  will 
be  perceived,  is  that,  as  a  partner  cannot  usuallv  bind  his  copartners  under 
seal,  (see  Cody  v.  Shepherd,  11  Pick.  400,  22  Amer.  Dec.  379;  QcUVs  Bx'r 
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T.  OallancPi  Bafr,  7  Leigh,  594,)  and  espeeially  as  one  partner  cannot  bind  a 
copartner  by  a  confession  of  judgment,  though  under  seal,  (see  Bitzer  y. 
8hunk,'l  Watts  &  S.  340, 37  Araer.  Dec  469;  Morgan  v.  Riohardstm,  16  Mo. 
409,  57  Amer.  Dec.  235,)  this  Judgment  against  the  firm  must  be  regarded  as 
a  nullity,  except  as  to  the  partner  whose  name  is  subscribed  to  it.  But  these 
principles  cannot  be  regarded  as  tiaving  application  to  the  case  at  bar;  for,  it 
having  been  expressly  decided  in  this  sthte  that  a  power  of  attorney  to  con- 
fess a  judgment  need  not  be  under  seal,  (see  Coker  y.  WyntVa  BxWs^  2  Ya. 
Law  J.  377,)  and  there  l>eing  no  proof  that  all  the  members  of  the  firm  were 
not  consenting  to  the  execution  of  the  power  of  attorney,  it  must  be  held  yaiid 
when  it  is  assailed  in  this  collateral  way,  (Lancaster  v.  Wilson,  27.Grat.  624; 
Broekenbrough^s  ExW  y.  Brockenbrough'a  Adm'r,  31  Grat.  581;  Shadrack's 
Adrn^r  v.  Wooifdk,  32  Grat.  709-711;  NeaU  v.  Ufa,  75  Va.  484,  and  cases 
cited.)  It  follows,  therefore,  unless  there  is  some  inherent  defect  in  the 
law  which  prevented  this  feme  eooert  from  suing  at  law  or  taking  a  confes- 
sion of  judgment,  that  the  judgment  confessed  by  this  firm,  by  its  attorney  in 
fact,  must  be  regarded  as  just  as  valid  and  binding  upon  the  real  estate  of  all 
these  defendants  as  if  it  had  been  made  to  a  single  individual;  and  that,  un- 
der the  married  woman's  act,  (Acts  1876-77,  p.  333,)  there  is  no  difficulty  in 
this  respect,  we  are  all  agreed. 

At  common  law,  indeed,  neither  husband  nor  wife  could  sue  the  other. 
But  this  incapacity  to  sue  each  other  arises  out  of  the  legal  unity  of  husband 
and  wife.  By  marriage,  the  husband  and  wife  are  one  person  in  law.  Her 
existence  is  merged  or  suspended  in  his.  For  this  reason  she  cannot  contract 
with  him,  and,  as  a  matter  of  course,  cannot  sue  him.  1  Bl.  Comm.  442;  1 
Chit.  Cont.  251,  note,  (p.)  But  when  once  this  idea  of  legal  unity  has  been 
so  far  severed  that  she  may  contract  and  be  contracted  with,  as  under  this 
married  woman's  act  she  clearly  may,  we  can  perceive  no  valid  reason  why 
she  may  not  as  well  sue  her  husband  as  another,  at  law,  upon  any  contract 
made  with  him  after  the  passage  of  the  act;  and  so  it  has  been  held  in  at  least 
three  states.  Wilson  v.  Wilson,  36  Cal.  447;  May  v.  May,  9  Neb.  16,  2  N. 
W.  Bep.  221;  Hall  y.  Hall,  52  Tex.  294.  And  in  New  York  it  would  seem 
that  the  right  of  the  wife  to  sue  a  firm  to  which  her  husband  belongs  has 
been  expressly  adjudged,  although  in  the  absence  of  the  report  I  cannot 
discover  whether  this  whs  at  law  or  in  equity.  Adams  v  Curtis,  4  Lans. 
164.  The  confession  of  judgment  was  to  the  husband  as  well  as  the  wife,  it 
is  true;  but  this,  while  it  is  an  anomaly,  cannot  militate  against  the  validity 
of  the  judgment.  The  judgment  is  the  judgment  of  the  wife,  and  the  hus- 
band has  t)een  joined  simply  in  obedience  to  the  act.  Hayes  v.  Association^ 
76  Va.  225;  Farley  v.  Tillar,  81  Va.  275;  Jones  y.  Degge,  6  S.  E.  Rep.  799; 
Tate  y.  Ferkifis,  ante^  328.  And  in  this  case,  the  action  being  founded  upon 
what  was  clearly  a  part  of  the  separate  statutory  estate  of  the  wife,  there  can 
be  no  possible  objection  to  the  judgment.  Even  less  can  be  urged  against  the 
propriety  of  the  action  of  the  court  in  overruling  the  demurrer  to  the  original 
bill.  Tiiat  bill,  though  brought  by  husband  and  wife,  was  the  bill  of  the 
wife,  who  certainly  had  the  right  to  sue  all  of  the  defendants  in  equity;  and 
the  mere  face  that  th3  husband  lias  been  joined  with  the  wife  as  a  co-plaintiff, 
while,  as  a  member  of  the  firm,  he  is  also  a  defendant,  although  it  presents  the 
seeming  anomaly  of  a  husband  suing  himself,  must  be  regarded  as  immate- 
rial, liegularly,  indeed,  before  the  passage  of  the  married  woman's  act,  a 
suit  of  this  character,  by  a  feme  oovert  to  recover  a  part  of  her  separate  es- 
tate, should  have  been  brought  by  the  married  woman,  as  sole  plaintiff,  by 
her  next  friend;  and  the  husUmd,  even  if  not  a  member  of  the  firm,  should 
have  been  made  a  party  defendant,  so  that  he  might,  if  he  desired  it,  contest 
that  it  was  her  separate  estate;  although  in  such  case,  says  Story,  the  husband 
is  sometimes,  in  practice,  made  a  co-plaintiff.  Story,  Eq.  PI.  §  63.*  But,  after 
all,  the  objection  is  merely  formal,  for  the  suit  is  the  suit  of  the  wife,  the 
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husbaTid  being  joined  for  conformity,  and  there  can  be  no  objection  to  her 
suing  him  as  a  member  of  this  firm  in  equity.    Id.  §§  61,  62. 

We  come  now  to  the  question  of  first  importance  in  this  case,  which  Is,  how 
mnch  and  what  part  of  the  real  and  personal  property,  heretofore  mentioned 
as  having  come  to  the  possession  of  this  married  woman,  is  to  be  deemed  her 
separate  estate,  within  the  purview  of  this  married  woman's  act?  Kow,  this 
act  being  obviously  an  enabling  act,  it  should  not  be  construed  strictly,  as  in 
derogation  of  the  common  law,  nor  technically,  but  fairly,  so  as  to  carry  out 
the  intention  of  the  legislature,  which  is  to  secure  to  the  feme  covert,  as  sep- 
arate estate,  free  from  the  debts,  liabilities,  and  disposal  of  the  husband,  all 
of  the  property  acquired  at  the  times  and  in  the  ways  pointed  out  in  said  act, 
and  not  in  anywise  to  affect  or  change  the  personal  relations  of  husband  and 
wife  which  enter  into  the  status  of  marriage.  2  Bish.  Mar.  Wom.  §8  18- 
28;  Wells,  Mar.  Wom.  §  8;  Schouler,  Husb.  &  Wife,  §  211.  For,  says  Judge 
CoOLRT,  in  a  late  case,  **none  of  them,"  meaning  tuese  statutes,  "purport 
to  operate  npon  the  family  relations;  none  of  them  takes  from  the  husband 
his  marital  rights,  except  as  they  pertain  to  property;  and  none  of  them  re- 
lieves him  from  responsibilities,  except  as  they  relate  to  the  wife's  contracts 
and  debts.  He  is  still  under  the  common-law  obligation  to  support  the  wife; 
and  the  services  of  the  wife,  which  at  common  law  were  regarded  as  the  con- 
sideration for  this  support,  are  still  supposed  to  be  performed  in  his  behalf, 
and  in  his  interest,  except  where  they  are  given  to  her  individual  estate  or 
separate  business.  The  wife  has  a  right  to  receive  her  support  at  her  hus- 
band's domicile,  unless  she  has  lost  it  by  misbehavior;  and  husband  and  wife 
together  have  a  joint  interest  in  and  control  of  the  children,  which  they  can- 
not of  right  sever,  and  wiiich  are  not,  even  in  contemplation  of  law,  regarded 
as  distinct,  though  the  courts  are  sometimes  compelled  to  treat  them  as  if 
they  were  so,  when  ditiiculties  arise  which  make  legal  intervention  essential 
to  the  protection  and  welfare  of  the  children."  Snyder  v.  People,  26  Mich. 
108;  2  Bish.  Mar.  Wom.  {$  24.  ''The  first  section  of  this  act,"  said  Burks,  J., 
upeaking  for  the  court,  in  Williams  v.  Lord,  "secures  a  separate  estate  to  the 
woman  in  the  property  owned  by  her  at  the  time  of  her  marriage,  and  the 
rents,  issues,  and  profits  thereof,  and  also  in  the  property  acquired  by  her 
during  marriage  as  a  separate  and  sole  trader;  while  the  second  section  se- 
cures to  her  such  separate  estate  in  all  property  acquired  by  her  after  and 
during  marriage  in  either  of  the  modes  designated  in  that  section."  75  Va. 
398.  In  this  act  the  word  "acquired"  refers  to  the  actual  possession  and  con- 
trol of  the  property,  rather  than  to  the  acquisition  of  mere  title.  Such  seems 
to  have  been  the  construction  given  to  a  somewhat  similar  act  by  the  supreme 
•oonrt  of  Vermont.  In  that  case,  the  court  held  that  under'a  statute  enacting 
tint  ''all  personal  property  and  rights  of  personal  action  acquired  by  any  mar- 
ried woman,  during  coverture,  by  inheritance  or  distribution,  shall  be  held  by 
her  to  her  sole  and  separate  use,  applies  to  a  distributive  share  to  which  she 
is  previously  entitled,  but  which  suk>sequently  comes  into  her  actual  posses- 
sion, on  the  ground  that  while  the  right  to  a  distributive  share  in  her  father's 
estate  became  vested  in  the  daughter  immediately  upon  the  father's  decease, 
and  she  became  possessed  of  an  undivided  portion  of  the  property  of  the  es- 
tate, subject  to  the  right  of  the  administrator  to  use  a  part  of  the  same  for 
the  payment  of  debts  and  expenses  of  administration,  yet  the  particular  prop- 
erty did  not  become  absolutely  vested  in  her  until  the  decree  of  the  probate 
eourt  making  distribution  of  the  estate  became  absolute."  White  v.  White, 
47  Vt.  507.  This  act,  as  was  said  by  Judge  Bttbks  in  Williams  v.  Lordf 
supra,  makes  radical  changes  in  the  legal  capacity  and  property  rights  of 
married  women  in  this  state.  By  it  she  becomes  the  absolute  owner  of  all 
the  real  and  personal  property  "which  she  shall  own  at  the  time  of  her  mar- 
riage, and  the  rents,  issues,  and  profits  thereof;"  and  also  of  all  the  real  and 
personal  property  or  estate  thereafter  acquired  in  any  of  the  following  modes, 
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that  is,  "by  gift,  grant,  pnichaae,  inberitanoe,  devise,  or  bequest,"  or  as  a 
separate  and  sole  trader;  subject  only  to  curtesy  oonsummate  in  her  husband, 
in  the  event  that  all  the  prerequisites  shall  exist,  and  he  shall  survive  the 
wife.  Nor  do  we  perceive  that  there  is  anything  in  the  act  which  necessarily 
impairs  any  vested  right;  for,  while  the  inevitable  effect  of  any  fair  oonstrac- 
tlon  of  the  act  is  to  destroy  curtesy  initiate,  and  to  deprive  the  husband  of 
the  right  to  reduce  the  choses  in  action  of  the  wife»  including  herein  a  legacy 
or  distributive  share,  into  possession,  yet  it  is  believed  that  neither  of  these 
inchoate  rights  is  a  vested  right  which  may  not  be  intercepted  by  act  of  the 
legislature  and  taken  from  the  husband.  In  Breeding  v.  Davis,  77  Ya.  639, 
this  was  distinctly  held  to  be  the  case  as  to  curtesy  initiate,  where  the  land 
descended  upon  the  wife  after  the  passage  of  the  married  woman's  act.  The 
language  of  Judge  Lact,  speaking  for  the  court,  is:  *'It  is  clear  that  the  hus- 
band has  no  interest  whatever  in  the  lands  of  the  wife  during  coverture. 
*  *  *  Hardin  L.  Crum  had  no  interest  in  his  wife's  lands  which  the  cir- 
cuit court  could  sell,  and  that  the  court  erred  in  its  decree  whereby  it  dis- 
solved the  injunction,  which  restrained  the  sheriff  from  selling  the  lands  of 
the  wife  to  satisfy  the  debts  of  the  husband,  who  had  no  interest  in  the  land 
*.  *  *  subject  to  levy  and  sale  for  his  debts;"  and  he  then  says  that  the 
right  to  the  rents,  issues,  and  profits  of  the  land  had  never  vested  in  the  hus- 
band. And  this  may  be  said  to  be  generally  true  of  this  right  of  tenancy  by 
the  curtesy  Initiate,  when  intercepted  by  an  act  of  this  kind.  Says  Bishop  on 
this  subject:  ''After,  not  the  marriage  only,  but  the  birth  of  a  child  also, 
capable  of  becoming  heir  to  the  wife's  land,  the  husband  lias  added  to  his  es- 
tate for  the  joint  lives  of  himself  and  wife  the  possibility  of  holding  the  land 
for  his  own  life  subsequently  to  her  death,  conditioned  on  his  surviving  her, 
— that  is,  this  is  one  way  of  stating  the  doctrine;  and*  if  this  is  the  correct 
way,  it  would  seem  to  follow  that  curtesy  initiate  stands  on  the  same  ground 
as  dower,  and  legislation  may  cut  it  off  at  any  time  before  it  becomes  con- 
summate." 2  Bish.  Mar.  Worn.  §  43.  And  Wells,  in  his  book  on  the  Sep- 
arate Property  of  Married  Women,  says:  "The  very  direct  consequence  of 
giving  the  wife,  as  all  the  statutes  now  do  in  a  greater  or  less  degree,  the 
control  of  her  property,  free  from  the  interference  of  her  husband,  is  to  post- 
pone his  rights  of  curtesy  until  her  death,  and  hence  to  render  it  contingent 
on  his  surviving  her.''  Wells,  Mar.  Worn.  §  38.  The  same  view  is  gener- 
ally held  as  to  the  right  of  the  husband  to  reduce  into  possession  the  choses 
in  action  of  the  wife.  It  is  not  generally  regarded  as  a  vested  right  which 
may  not  be  lawfully  taken  awav  or  impaired  by  the  legislature.  2  Bish.  Max, 
Worn.  §S  45,  46;  Schouler,  Uusb.  &  Wife,  §  156;  Henry  v.  DUley.  25  N.  J. 
Law,  '6UZ;  Goodyear  v.  Rumbaugh,  13  Pa.  St.  480;  MelUnger  v.  Bauaman^ 
45  Pa.  St.  522;  WhiU  v.  WhiU,  47  Vt.  502;  Clarke  v.  McCreary,  12  Smedes. 
&  M.  347. 

Now,  applying  these  principles  to  this  case,  it  is  perfectly  manifest  that  the 
decree  appealed  from  is  erroneous  in  almost  ^wwy  particular.  By  that  decree 
it  was  adjudged  that  H.  Alexander  was  not  entitled  to  set-off  his  judgment 
against  the  two  judgments  of  Sue  J.  Alexander;  that  these  two  said  judg- 
ments and  the  bond  of  Caddell  should  be  set  aside  as  the  wife's  equity;  and 
that  all  the  obligors  in  the  smaller  judgment,  except  J.  C.  Alexander,  shall 
be  relieved  from  the  payment  of  oue-third  thereof,  it  is  further  decreed  tliat 
J.  C.  Alexander  was  tenant  by  the  curtesy  of  one-ninth  of  the  real  estate  of 
which  Andrew  Boyd  died  seized,  and  a  sale  thereof  is  decreed  to  satisfy  the 
judgment  of  H.  Alexander  against  J.  G.  Alexander.  It  is  also  decreed* that 
J.  ^  Alexander  was  entitled  to  a  fee-simple  estate  in  one-eighteenth  of  the 
real  estate  of  which  the  said  Andrew  Boyd  dieii  seized,  and  it  is  also  decreed 
that  this  shall  be  sold  to  satisfy  the  judgment  of  the  said  H.  Alexander.  And, 
finally,  it  is  decreed  that  J.  0.  Alexander  was  the  owner  of  one-sixth  of  the 
persona]  property  and  growing  crops  upon  the  laud;  and  a  sale  thereof  is  also 
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decreed  for  the  payment  of  the  aforesaid  Judgment  of  the  said  H.  Alexander. 
Ifow,  as  to  the  flrst  of  these  provisions,  it  is  clear,  and  indeed  it  is  conceded, 
that  the  larger  Judgment  held  by  Mrs.  Alexander  against  H.  and  J.  B.  Alex- 
ander was  properly  set  aside  as  the  wife's  equity.  But  it  was  plainly  er- 
roneous for  the  court  to  relieve  all  of  the  obligora,  except  J.  0.  Alexander, 
from  the  payment  of  the  smaller  judgment,  and  then  set  it  and  the  bond  due 
by  Caddell  aside  as  a  part  of  tlie  wife's  equity  also,  for  the  simple  reason  that 
both  of  these  demands  are  clearly  part  of  the  statutory  separate  estate  of  this 
married  woman;  the  money  due  by  judgment  being  a  part  of  the  legacy  from 
her  father  which  never  came  into  her  possession  until  after  the  passa^  of  the 
married  woman's  act,  and  the  money  for  which  the  Caddell  bond  was  taken 
being  a  part  of  the  damages  allowed  her  by  the  commissioners,  in  1882,  for 
the  right  of  way  of  the  Crii)p]e  Creek  Kailroad  over  her  land.  Nor  had  the 
court  any  right  to  release  any  of  the  obligors  from  the  payment  of  one-third 
of  this  judgment  for  $256.  It  was  a  debt  of  the  firm,  for  which  not  only  the 
firm  and  each  member  thereof,  but  the  security  as  well,  was  liable.  It  was 
her  separate  estate  under  the  statute,  and  she  could  have  recovered  it  from 
her  husband  if  he  had  been  the  sole  obligor  In  the  bond;  and  it  is  not  perceived 
upon  what  principle  it  is  that  the  other  obligors  aire  held  liable  to  a  less  extent 
than  the  husband,  because  of  his  being  Joined  with  them  in  the  bond. 

Again,  the  couit  erred  in  deciding  that  J.  C.  Alexander  was  tenant  by  the 
curtesy  of  one-ninth,  and  entitled  in  fee-simple  to  one-eighteenth,  of  the  Boyd 
land;  for,  as  we  have  seen,  tenancy  by  the  curtesy  initiate  has  been  done 
away  with  by  the  married  woman's  act,  and  there  is  not  a  particle  of  evi- 
dence that  we  can  find  justifying  the  idea  that  any  part  of  this  land  owned  by 
the  wife  was  bought  with  money  belonging  to  her  husband,  or  to  which  he 
could  possibly  be  entitled.  As  the  record  clearly  shows,  this  husband  was  an 
amiable,  but  poor  and  thriftless,  being,  constantly  drawing  on  his  wife  for 
monoy,  and  oftentimes  dependent  upon  her  for  the  necessaries  of  life;  while 
the  wife  was  an  economical,  energetic,  business  woman,  who,  with  the  tacit 
consent  at  least  of  her  husband,  was  engaged  as  a  sole  and  separate  trader  in 
the  business  of  keeping  a  l>oarding-house;  and  that,  with  the  proceeds  derived 
from  this  source,  and  not  from  tlie  earnings  of  her  manual  labor,  and  her 
share  of  the  rents,  issues,  and  profits  of  the  farm  since  the  year  1877,  which, 
under  the  careful  and  prudent  management  of  her  brother,  has  yielded  well, 
and  perhaps  other  separate  estate,  which,  without  her  testimony,  we  cannot 
know,  she  has  purchased  and  nearly  paid  for  two-ninths  of  this  farm  of  450 
acres.  2  Bish.  Mar.  Wom.  §  529.  Under  these  circumstances  we  can  perceive 
no  plausible  pretext  for  the  claim  that  any  part  of  this  woman's  real  estate 
should  be  subjected  to  the  payment  of  this  judgment  against  her  husband;  for 
if  we  could  assume,  what  certainly  is  not  proved,  and  seems  utterly  improb- 
able, that  Mrs.  Alexander  has  received  some  small  sum  to  which  the  husband 
was  entitled  under  the  technical  rules  of  law,  she  would  certainly  be  entitled, 
in  a  court  of  equity,  to  reimburse  her  separate  estate  for  any  outlay  she  may 
have  made  in  the  support  of  herself  and  children,  before  she  could  be  called 
upon  to  satisfy  the  demands  of  his  creditors.  2  Bish.  Mar.  Wom .  §§  892, 894, 
895;  McCormick  v.  McCarmick,  7  Leigh,  66;  Methodist  Church  v.  Jaques,  1 
Johns.  Ch.  458. 

Finally,  the  court  erred  In  decreeing  that  the  husband  was  entitled  to  on^ 
sixth  of  the  personal  property  and  growing  crops,  and  in  decreeing  a  sale 
thereof  for  his  debts.  There  is  no  proof  that  any  part  of  it  was  paid  for  out 
of  any  fund  to  which  the  husband  was  entitled,  and  it  is  admitted  that  he 
never  contributed  one  dollar  towards  paying  for  said  property,  and  all  of  it 
bas  been  acquired  since  the  4th  April,  1877 ,  presumably,  out  of  her  separate 
property. 

We  need  only  add  that  the  decree  of  the  circuit  court  of  Pulaski  county  is 
erroneous  in  the  respects  indicated,  and  that  for  these  reasons  it  must  be  re- 
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versed  and  annulled,  and  the  causes  must  be  remanded,  with  directions  to 
enter  a  decree  in  conformity  with  the  views  herein  expressed,  and  to  be 
further  proceeded  in  to  a  final  decree. 


I^RESTON  V.  ASTON'S  Adm'B. 

(Supreme  Court  of  Appeals  of  Virginia.    July  se,  1888.) 

L  Ckeditob'8  Bill— Against  a  Livino  Dbbtob— When  Maintainablb. 

Five  judgment  creditors  had  each  brought  a  suit  for  the  enforoement  of  his  lien, 
and  decrees  for  renting  had  been  made  in  each  suit.  Plaintiff,  who  was  a  judg- 
ment creditor  in  one  of  these  suits,  and  held  another  judgment  which  was  pnor  to 
all  the  rest,  brought  another  suit,  setting  out  these  facts,  and  the  necessity  for  a 
sale  of  the  real  estate,  and  asking  that  an  account  be  taken,  and  that  all  the  suits 
be  heard  together.  Heldy  that  the  suit  was  properly  brougnt,  and  that  It  was  no 
objection  to  the  bill  that  the  debtor  was  living. 

S.  SaMK-^PaRTIBS— ASSIGJffOB  OV  JUDGMBHT— AUBinn  OF  LaITD. 

In  such  a  suit,  the  assignor  of  one  of  the  judgments  held  by  plaintiiL  and  the 
alienee  of  certain  real  estate  which  belonged  to  we  debtor  at  the  oate  of  the  judg- 
ments, are  proper  parties. 
8.  Samb— Plbabiko — ^Plba— Ibbblbvahot. 

A  plea  averring  that  the  judgments  sought  to  be  enforced  were  assigned  to  plain- 
tiff on  the  division  of  the  assets  of  a  firm  composed  of  him  and  the  assignor,  that 
they  are  collectible  from  the  debtor,  and  that  the  assignor  is  not.  nor  has  ever  been, 
liable  on  them,  was  properly  rejected,  as  but  another  mode  of  ODJectiiig  to  the  par- 
ties, and  as  not  being  relevant  to  anything  in  the  bllL 
i.  Bamb— Dbobbb— Annullimg  Dbcbbbs  tob  Bbntal— OBDBBnre  Baul 

It  appearing  that  none  of  the  decrees  for  renting  had  been  executed,  and  that  the 
real  estate  would  not  in  five  years  rent  for  enough  to  discharge  the  liens,  a  decree 
annulling  them,  and  directing  the  sale  of  so  much  of  the  property  as  may  be  neoes- 
eary,  is  proper. 

Appeal  from  circuit  court,  Washington  county. 

Suit  by  William  B.  Aston,  administrator  of  A.  W.  Aston,  deceased,  against 
T[.  S.  Preston,  the  Bank  of  Abingdon,  and  S.  K.  Honaker,  to  enforce  judg- 
ment liens  in  favor  of  plaintiff  and  against  Preston,  Preston  and  the  bank 
appeal. 

D.  F.  Bailey f  for  appellants.  FtUkerson  (ft  Page  and  White  dk  Buchanan^ 
ior  appellee. 

B1CHABD6OK,  J.  In  the  year  1884,  William  B.  Aston,  administrator  of  A. 
W.  Aston,  deceased,  who  sued  for  himself,  and  such  other  lien  creditors  of 
H.  S.  Preston  as  might  come  in  and  contribute  to  the  costs  of  suit,  filed  his 
bill  in  the  circuit  court  of  Washington  county  against  said  H,  &•  Preston,  the 
bank  of  Abingdon,  and  8.  N.  Honaker,  to  enforce  the  lien  of  certain  judg- 
ments in  favor  of  the  plaintiff  against  said  Preston  on  certain  real  estate  then 
held  by  him,  and  also  on  certain  other  real  estate  owned  at  the  time  of  the 
rendition  of  said  Judgments,  and  aliened  subsequent  thereto.  The  bill  alleges 
that  on  the  25th  of  June,  1877,  judgment  was  confessed  in  the  clerk's  office 
of  the  circuit  court  of  Washington  county  by  H.  S.  Preston,  in  favor  of  the 
plaintiff,  for  the  sum  of  $878.55,  with  interest  thereon  from  the  23d  of  June, 
1877,  till  paid,  and  the  costs,  $6.45;  that  upon  said  judgment  said  Preston 
paid  the  plaintiff  the  sum  of  $200  on  the  2d  of  August,  1881,  and  S358.45  on 
the  7th  of  January,  1882;  that  said  judgment  was  docketed  on  the  26th  of 
June,  1877,  in  the  clerk's  office  of  the  county  court  of  said  county,  and  that 
the  same  is  unpaid,  except  as  to  the  credits  aforesaid.  And  the  bill  further 
alleges  that  on  the  20th  day  of  March,  1879,  anotJier  judgment  was  confessed 
in  the  clerk's  office  of  said  circuit  court  by  said  Preston,  in  favor  of  S.  N. 
Honaker,  for  the  benefit  of  the  plaintiff,  for  the  sum  of  $608.74,  with  inter- 
est on  $895.98,  part  thereof,  from  the  13th  of  April,  1878,  till  paid,  and  on 
$212.81,  the  residue,  from  the  8th  of  February,  1879,  till  paid,  and  the  costs, 
$6.25;  that  upon  said  last-named  judgment  said  Preston  paid  $95>  on  the  16th 
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of  April,  1878*  which  said  judgtoent  was  dtily  dockets  on  the  20th  of  Much, 
1879,  and  remaiiiB  unpaid,  except  as  lo  the  credit  last  above  named.  And  the 
bill  exhibits  copies  of  said  judgments,  with  credits  indorsed  thereon  as  afore- 
said. The  bill  charges  that  said  judgments  are  subsisting  liens  on  all  the  real 
estate  owned  at  and  after  the  rendition  thereof;  that  said  Preston  has  no  per- 
sonal .estate  out  of  which  said  judgments  can  be  made,  but  that  he  is  the 
owner  of  a  house  and  lot  on  Main  street,  in  the  town  of  Abingdon,  whereon 
he  resides;  of  a  tract  or  parcel  of  land,  ne^ir  Abingdon*  containing  eight  and 
a  half  acres;  and  that  he  was,  at  the  time  of  the  rendition  of  said  judgments, 
the  owner  of  a  lot,  with  bride  buildings  thereon,  situated  on  the  corner  of 
Union  and  Church  streets,  in  said  town,  which  the  said  Preston  and  wife,  on 
the  7th  of  July,  1881,  sold  and  conveyed  to  the  Bank  of  Abingdon.  And  the 
bill  charges  that  said  judgments  are  valid  liens  on  all  said  lands.  The  bill 
farther  charges  that  there  are  other  suits  pending  in  said  court  against  said 
Preston  to  subject  his  real  estate,  either  by  renting  or  sale,  to  the  satisfaction 
of  certain  judgments  named  therein,  respectively,  all  of  which  are  subsequent 
to  the  plaintiff's  said  first-mentioned  judgment,  but  some  of  which  are  prior 
and  some  subseqnent  to  the  plaintiff's  said  second-named  judgment;  and  that 
an  account  slionld  be  taken,  and  said  previously  pending  causes  be  heard, 
together  with  this  cause,  in  order  to  ascertain  the  rights  of  all  parties.  And 
the  prayer  of  the  bill  is  that  H.  S.  Preston,  the  Bank  of  Abingdon,  and  S.  N. 
Honaker  be  made  parties  defendant,  and  required  to  answer  the  bill  on  oath; 
that  if  the  real  estate  of  said  Preston  be  not  correctly  set  out  in  the  bill,  that 
he  properly  describe  the  same,  and  state  where  it  is  situated;  that  an  account 
•of  all  liens  upon  the  real  estate  of  said  Preston  be  taken,  showing  the  rights 
of  all  parties;  that  such  real  estate,  or  so  much  thereof  as  may  be  necessary, 
be  sold  to  satisfy  said  liens,  including  that  sold  and  conveyed  by  said  Preston 
and  wife  as  aforesaid;  and  for  geneial  relief.  The  previously  pending  suits 
spoken  of  in  the  bill  in  this  case  are  these:  (1)  DanUl  Musser  v.  H.  H  Prea- 
ton^  etc.;  (2)  Daniel  Trigg,  tfUBteef  v.  Bame;  (8)  W  B.  AbUh^,  Adrn'r,  v. 
Same;  (4)  C  T  Priee  v.  Same;  (5)  P.  A.  Kriie  v.  Same. 

At  the  October  term,  1884,  H.  8.  Preston  filed  a  suggestion  that  two  sepa- 
Tate  suits  were  pending  in  said  court  to  enforce  the  judgments  sought  to  be 
•enforced  in  this  suit,  and  requiring  the  plaintiff  to  elect  which  of  said  suits 
be  would  prosecute^  And  at  the  same  term  the  defendants  H.  S.  Preston  and 
the  Bank  of  Abingdon  filed  their  demurrer  to  the  plaintiff's  bill;  and  also,  at 
isame  term,  H.  S.  Preston  filed  a  special  plea  in  writing,  and  also  his  answer 
to  the  plaintiff's  bill.  And  at  a  later  day  of  the  same  term  said  prior  suits 
were  brought  on  to  be  heard,  together  with  this  cause,  when  a  decree  was  en- 
tered in  this  language:  "In  the  last-named  cause  [the  present  suit]  a  sugges- 
tion was  filed  at  this  term  of  the  court  requiring  the  complainant  to  elect 
which  of  two  suits  mentioned  therein  he  would  prosecute,  and,  upon  an  ex* 
ainination  of  the  papers,  it  appearing  to  the  court  that  the  object  of  the  two 
suits  mentioned  is  to  enforce  different  judgment  liens«  the  motion  requiring 
the  plaintiff  to  elect  is  overruled,  and  thereupon  defendants  H.  S.  Preston  and 
Bank  of  Abingdon  filed  their  demurrer  to  the  bill  of  complaint;  and  the  court, 
upon  consideration  thereof,  is  of  opinion  that  said  demurrer  is  not  well  taken, 
and  doth  overrule  the  same;  and  thereupon  the  defendant  H.  S.  Preston  filed 
his  plea,  to  which  plea  counsel  for  plaintiff  objected,  and  the  court,  upon  con- 
aideration  thereof,  sustained  the  objection ;  and  thereupon  defendant  H.  S. 
Preston  filed  his  answer,  to  which  the  plaintiff  replied  generally.  And  the 
last-named  cause  came  on  to  be  heard  upon  the  bill  and  exhibits  thereto,  the 
answer  of  defendant  H.  8.  Preston,  and  general  replication  thereto,  and  was 
argued  by  counsel.  And,  it  appearing  to  the  court  that  process  has  been 
served  upon  the  defendants,  and  the  cause  regularly  matured  and  set  for  hear- 
ing, and  the  defendant  the  Bank  of  Abingdon,  failing  to  answer,  and  defend- 
ant $.  N.  Honaker  failing  to  appear  and  answer,  the  bill  is  taken  for  con- 
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fessed  as  to  them.  And  it  farther  appeariog  to  the  court  that  the  object  of 
these  suits  severally  is  to  enforce  liens  against  the  real  estate  of  defendant  H. 
S.  Preston,  it  is  therefore  ordered  that  they  be  heard  together,  that  conflicting^ 
decrees  therein  may  be  avoided.  And  these  causes  coming  on  to  be  heard  to- 
gether, upon  the  papers  formerly  read,  were  argued  by  counsel.  On  consid- 
eration whereof  the  further  execution  of  the  orders  of  renting  entered  in  these- 
causes  is  suspended  until  further  order,  so  that  the  amounts  and  priorities  of 
the  several  liens  can  be  ascertained,  and  conflicting  leases  avoided.  And  it 
is  further  ordered  that  L.  T.  Cosby,  one  of  the  commissioners  of  this  court, 
do  proceed  to  take  an  account  of  the  several  judgments  asserted  in  these  sev- 
eral causes,  showing  therein  which  of  said  judgments,  if  any,  have  been  taken 
up  by  and  become  the  property  of  the  defendant  H.  S.  Preston ;  what  payments, 
if  any,  have  been  made  upon  the  several  decrees  for  renting,  heretofore  entered 
in  said  causes;  and  the  said  commissioner  will  show  the  several  judgments  in 
said  causes  asserted,  still  due  and  unpaid,  their  amounts  and  priorities,  show- 
ing what  is  principal  and  what  is  interest.  The  said  commissioner  will  fur- 
ther ascertain  the  real  estate  of  defendant  H.  S.  Preston,  subject  to  the  liens 
reported  and  the  rental  wilue  thereof,  and  whether  any  part  thereof  is  now  leased 
and  held  by  a  tenant  under  any  of  the  decrees  for  renting  heretofore  entered  in 
these  causes;  and,  if  so,  what  part  is  so  leased,  and  for  wliat  amount  of  time. 
The  commissioner  shall  give  notice  of  the  time  and  place  at  which  he  will  per- 
form his  duties,  under  this  decree,  to  the  parties  interested,  and  report  his 
proceedings  as  herein  required,  together  with  any  other  matter  specially  stated, 
deemed  pertinent  by  himself  or  required  by  any  party  And  the  several  com- 
missioners heretofore  ordered  to  rent,  under  the  several  decrees  in  these  causes, 
will  each  report  whether  or  not  he  has  executed  the  decree  appointing  him, 
and,  if  so,  in  what  manner.  And  all  other  questions  are  reserved,  including 
the  question  raised  by  defendant  H.  S.  Preston's  answer,  as  to  the  costs  in- 
curred by  the  bringing  of  a  gr.'a!  !t  number  of  suits  than  was  necessary  for 
enforcing  these  liens,  and  the  causes  are  continued." 

The  account  ordered  was  taken  and  returned,  and  was  tiled  in  these  causes, 
December  12,  1884.  The  total  amount  of  liens  reported  by  the  commissioner 
amounted,  as  of  January  7, 1885,  to  $8,461.21f .  The  real  estate  of  H.  S. 
Preston,  reported  as  subject  to  the  judgment  liens  reported,  is  the  same  as 
that  mentioned  in  the  bill,  with  the  addition  of  a  tract  of  400  acres,  more  or 
less,  on  Walden's  creek,  in  Lee  county,  Va.,  upon  which  there  is  a  trust 
lien  in  favor  of  the  Bank  of  Abingdon  for  i$5,000,  of  date  January  5,  1876. 
He  reports  the  rental  value  of  this  tract  at  $250  per  year;  and  the  renta}> 
value  of  the  house  on  Main  street,  the  residence  of  H.S.  Preston,  the  commis- 
sioner est)  mates  at  $175  per  year ;  and  that  of  the  eight  and  one-half  acre  parcel 
of  land  near  Abingdon  at  $75  per  year.  He  also  reports  that  none  of  said' 
property  is  leased  or  held  by  a  tenant  under  any  of  the  decrees  entered  in 
these  causes.  The  defendant  H.  S.  Preston  took  the  following  exceptions  to- 
the  said  commissioner's  report:  "(1)  Commissioner  fails  to  report  what  is 
interest  and  principal,  as  directed  by  the  decree.  (2)  Error  in  calculation 
in  first,  third,  and  fifth  judgments.  (8)  The  Krise  judgment  should  be  cred- 
ited with  $7b  paid  Hon.  D.  Trigg,  attorney  for  Krise." 

The  causes  came  on  to  be  again  heard  on  the  21st  day  of  January,  1885, 
when  the  following  decree  was  entered:  '* These  causes  cjime  on  this  day  to 
be  heard  upon  the  papers  formerly  read,  the  report  of  L.  T.  Cosby,  commis- 
sioner, filed  December  12,  1884.  the  exceptions  thereto,  and  were  argued  by 
counsel.  On  consideration  whereof  the  court  is  of  opinion  that  said  excep- 
tions are  not  well  taken,  and  doth  overrule  the  same,  and  hereby  confirms 
said  report;  and  doth  further  order  that  the  several  decrees  for  renting  passed 
in  these  several  causes  be  set  aside.  And  it  further  appearing  to  the  court 
that  the  real  estate  of  defendant  H.  S.  Preston  will  not  rent  for  a  sufficient 
sum  in  five  years  to  discharge  his  indebtedness,  as  ascertained  by  said  report 
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of  December  12, 1884,  it  is  therefore  adjudged,  ordered,  and  decreed  that  un- 
less said  H.  S.  Preston,  or  some  one  for  him,  come  forward  within  60  days 
from  date  of  this  decree,  and  pay  olT  said  indebtedness,  and  the  unpaid  costs 
of  these  suits,  then  Milton  White,  Jr.,  and  M.  H.  Honaker,  who  are  hereby 
appointed  commissioners  for  the  purpose,  after  advertising  for  four  weeks,  by 
a  notice  posted  at  the  front  door  of  the  court  bouse,  the  time,  terms,  and 
place  of  sale,  shall  proceed  to  sell  at  public  outcry  on  some  court  day,  in  front 
of  the  court-house,  to  the  highest  bidder,  the  eight  and  one-half  acre  tract 
of  land  adjoining  the  lands  of  K.  Ella  Findley,  and  the  house  and  lot  ou  Main 
street,  in  Abingdon,  if  necessary  to  pay  the  judgments,  interest,  and  costs, 
as  mentioned  in  Sidd  report  of  December  12,  1884,  and  the  unpaid  costs  of 
these  suits  and  sale,  with  the  privilege  to  said  Preston  to  designate  to  said 
commissioners  the  order  in  which  said  property  shall  be  sold;  and  if  there  are 
any  other  parcels  of  property  which  were  not  brought  to  the  attention  of 
Commissioner  Cosby,  and  which  are  not  reported  as  has  been  suggested  by  de- 
fendant's counsel,  with  the  additional  privilege  to  said  H.  S.  Preston  to 
bring  them  to  the  notice  of  the  commissioners  to  sell,  but  said  last-mentioned 
privilege  must  be  exercised  beforo  notice  for  sale.  Said  commissioners  shall 
make  said  sales  u{K)n  the  following  terms:  Gash  in  liand  sufficient  to  pay 
the  unpaid  costs  of  these  suits  and  sale,  and  the  balance  upon  a  credit  of  6. 
12,  and  18  months;  the  purchaser  being  required  to  execute  bonds  for  de- 
ferred payments,  bearing  interest  from  day  of  sale,  with  good  personal  se- 
curity. Said  commissioners  shall  report  their  action  to  court.  Said  commis- 
sioners, before  making  sale  under  this  decree,  shall  execate  a  bond  in  the 
penalty  of  ;j^7,000,  conditioned  as  the  law  diiects;  and  these  causes  are  con- 
tinueil.*'  From  this  decree  the  defendants  H.  S.  Preston  and  the  Bank  of 
Abingdon  obtained  an  appeal  and  writ  of  supersedeat. 

1.  The  first  assignment  of  error  is  as  to  the  action  of  the  court  below  in 
overruling  the  demurrer  of  the  defendants  H.  S.  Preston  and  the  Bank  of  Ab- 
ingdon to  the  plaintiff's  bill.  The  objection  taken  by  demurrer  was  not  well 
founded.  It  is  that  S.  N.  Honaker  and  the  Bank  of  Abingdon  were  improp- 
erly joined  as  parties  defendant  in  said  bill.  As  to  S.  N.  Honaker,  it  need 
only  be  said  that  he  was  the  assignor  of  the  obligation  upon  which  one  of  tlie 
judgments  sought  to  be  enforced  by  the  plaintiff's  bill  is  founded.  He  was 
therefore  an  interested  party;  for  if,  after  due  diligence  on  the  part  of  the 
iissignee,  the  plaintiff,  the  debt  be  not  made  out  of  the  judgment  debtor,  H, 
S.  Preston,  then  the  assignee  aforesaid  has  recourse  upon  tlie  assignor,  Hon- 
aker; who  is  therefore  not  only  a  proper,  but  a  necessary,  patty.  See  1  Bart. 
Ch.  Pr.  163,  and  authorities  cited.  As  to  the  Bank  of  Abingdon,  it  was  the 
alienee  of  certain  real  estate,  of  which  the  defendant  H.  S.  Preston  was  seized 
and  possessed  at  the  date  of  the  judgments  sought  to  be  enforced  by  the 
plaintiff's  bill,  and  subsequently  sold  and  conveyed  to  it  by  said  H.  S.  Pres- 
ton and  wife;  so  it  was  obviously  a  proper  and  necessary  party.     Id. 

2.  In  the  second  place,  the  court  is  of  opinion  that  the  circuit  court  did  not 
err  in  rejecting  the  plea  of  the  defendant  H.  S.  Preston,  which  ''avers  that 
there  was  a  division  of  the  debts  due  the  firms  of  which  S.  N.  Honaker  and 

A.  W  Aston  were  the  members;  that  the  debts  set  out  in  the  bill  were  as- 
signed in  said  division  to  William  B.  Aston,  administrator;  that  this  divis- 
ion and  assignment  was  completed  after  the  judgments  were  obtained;  and 
that  said  judgments  were  and  are  secure  and  collectible  from  defendant,  [H. 
S.  Preston;]  and  that  S.  N.  Honaker  is  not  nor  has  been  liable  to  said  William 

B.  Aston,  administrator,  for  said  debts,  or  any  part  thereof,  etc.  The  plea  itself 
is  not  fairly  intelligible.  It  would  seem  to  be,  if  anything,  but  another  mode 
of  asserting  the  objection  raised  by  the  demurrer,  that  S.  N.  Honaker  was 
improperly  joined  as  a  defendant  in  plaintiff's  bilL  It  states  nothing,  either 
directly  or  remotely,  responsive  to  anything  alleged  in  the  bill,  and  asserts 
nothii^^  pertinent  or  material,  and  was  therefore  properly  rejected. 
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3.  It  only  remainB  to  consider  the  qneetlon,  did  the  court  below  err  in  its 
decree  of  January  21, 1885?  We  are  clearly  of  opinion  that  it  did  not.  At 
the  time  of  the  institution  of  the  present  suit  there  existed  an  anomalous 
stite  of  things,  as  respected  the  attitude  of  certain  lien  creditors  towards 
their  debtor  H.  S.  Preston.  These  creditors,  five  in  number,  had  brought, 
and  there  were  pending,  as  many  suits  in  equity  for  the  enforcement  of  their 
liens,  respectively,  against  the  real  estate  of  said  Preston.  No  account  had 
been  ordered  and  ti&en ;  but,  upon  proof  that  the  real  estate  of  the  debtor 
would  in  five  years  rent  for  enough  to  discharge  said  liens,  separate  decrees 
had  been  rendered  in  each  for  the  renting  of  said  real  estate  for  the  satisfac- 
tion thereof.  It  is  difficult  to  conceive  how  these  several  decrees  could  be  ex- 
ecuted without  conflict,  confusion,  delay,  and  unnecess^iry  expense.  None  of 
them  had  been  executed,  and  it  would  seem  that  it  was  not  probable  that 
they,  or  either  of  them,  were  likely  to  be,  in  any  reasonable  time.  In  this 
state  of  things  the  present  suit  was  instituted  for  the  enforcement  of  two  Judg- 
ment liens,  as  before  stated,  both  of  which  were  prior  to  all  the  liens  assertoi 
in  the  prior  suits,  except  one  or  two.  The  plaintiff  in  this  suit  was  plaintiff 
in  one  of  said  prior  suits;  but  the  judgments  asserted  as  liens  in  the  two  suits 
were  separate  and  distinct,  and  were  recovered  in  different  rights.  In  his 
bill  in  this  suit  the  complainant  set  forth  substantially  the  facts  as  above 
stated;  alleged  tl^at  there  was  a  necessity  for  a  sale  of  the  debtor's  real  estate, 
or  so  much  thereof  as  miglit  be  necessary  to  discharge  the  liens  thereon;  asked 
that  all  the  lien  creditors  of  said  Preston  be  convened;  that  an  account  be 
taken,  as  before  stated;  that  said  prior  suits  be  heard  with  this  suit;  and  for 
general  relief.  The  defendant  Preston  answered,  admitting  the  state  of  things 
set  out  in  complainant's  bill,  but  insisting  that  he  had  already  been  put  to 
heavy  costs  by  reason  of  the  large  number  of  suits  brought  against  him;  that 
there  was  no  necessity  for  further  convening  his  lien  creditors;  and  that  com- 
plainant had  no  right  to  convene  all  his  lien  creditors,  as  those  junior  to  com- 
plainant evinced  no  desire  to  enforce  their  liens.  In  other  words,  the  objec- 
tion is  that  this  is  a  creditors'  suit  against  a  living  man,  and  cannot  be  main- 
tained. The  objection  is  not  well  taken.  In  1  Bart.  Oh.  Pr.  176.  we  find  it 
said:  ''It  is  declared  to  be  a  well-settled  principle,  according  to  the  practice 
of  the  United  States  courts,  that  where  it  appears  on  the  face  of  the  bill  that 
there  will  be  a  deflci<'ncy  in  the  fund,  and  that  there  are  other  creditors  or 
legatees  who  are  entitled  to  a  ratable  distribution  with  the  complainants,  and 
who  have  a  common  interest  with  them,  such  creditors  or  legatees  should  be 
made  parties  to  the  bill,  or  the  suit  should  be  brought  by  the  complainants  in 
behalf  of  themselves  and  all  others  standing  in  a  similar  situation ;  and  it 
should  be  so  stated  In  the  bill."  Citing  Railroad  Co.  t.  Orr,  18  Wall.  474; 
Egberts  v.  Wood,  8  Paige,  517;  Mitehell  v.  Lenox,  2  Paige,  280;  and  Baldwin 
V.  Lawrence,  2  Sim.  &  S.  18;  TiUon  v.  Davie'  AdmW,  82  Grat.  92.  •*The  gen- 
eral rule,"  says  the  author,  ''does  not,  however,  confine  this  proceeding  to 
cases  in  which  there  will  be  a  deficiency  in  the  fund;  but,  in  every  case  of 
legatees,  or  of  creditors  of  a  deceased  debtor,  or  of  lien  creditors  of  a  living 
man,  one  or  more  creditors  may  maintain  a  suit  in  behalf  of  themselves  and 
all  the  other  creditors,  and  a  decree  will  be  made  for  the  benefit  of  them  all. 
The  other  creditors  may  come  in  under  the  decree,  and  prove  their  debts  be- 
fore a  master  commissioner,  to  whom  the  cause  is  referred,  and  may  obtain 
satisfaction  of  their  demands  equally  with  the  plaintiffs  in  the  suit.  Under 
such  circumstances  they  are  treated  as  parties.  Citing  Sitninons  v.  Lyles^  27 
Grat.  928,  and  Dioktr^son  v.  Railroad  Co,,  7  W.  Va.  890.  The  authorities 
cited  seem  to  fully  sustain  the  proposition  that  a  creditors'  bill  may  be  main- 
tained by  one  or  more  lien  creditors  in  behalf  of  themselves  and  others  simi- 
larly situated  against  a  living  man.  Indeed,  we  see  no  valid  reason  to  the 
conlrary,  while  for  obvious  reasons  it  is  often  best  for  both  debtor  and  cred- 
itor that  such  should  be  the  mode  of  procedure;  especially  as  it  necessitates  an 
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account  of  the  IleoB  in  foroe»  enables  the  creditors  of  every  class,  as  well  as 
bidders  ^-eneiatly,  to  act  or  bid  advisedly  at  the  sale,  and  greatly  tends  to  se- 
enre  the  best  possible  price  for  the  debtor's  property. 

In  the  present  case  it  was  absolutely  necessary  to  have  a  sale  of  at  least  a 
portion  of  the  debtor's  real  estate  to  satisfy  the  judgment  liens  asserted  in 
complainant's  bill,  which  were  prior  and  superior  to  all  the  liens  asserted  in 
the  prior  suits,  with  one  exception;  and,  to  effect  this,  the  decrees  which  had 
been  severally  rendered  in  said  prior  suits  for  renting  had  to  be  controlled  or 
gotten  rid  of.  Hence,  upon  the  case  made  by  the  bill  and  answer,  the  circuit 
court,  by  its  decree  of  October  23, 1884,  suspended  the  execution  of  the  decrees 
in  said  prior  suits  until  the  further  order  of  the  court,  directed  an  account, 
not  of  aJl  the  liens  upon  the  debtor's  real  estate,  but  only  of  the  liens  asserted 
in  said  prior  suits  and  in  this  suit;  and  directed  its  commissioner  to  report, 
among  otiier  things,  whether  any  of  the  decrees  in  said  prior  suits  had  been 
executfd,  and,  if  so,  to  what  extent,  and  also  to  report  the  rental  value  of 
said  land.  When  the  report  came  in,  it  appeared  that  neither  of  said  decrees 
had  been  executed;  and,  further,  that  the  debtor's  real  estate  would  not  in 
five  years  rent  for  enough  to  discharge  the  liens  aforesaid,  of  which  an  ac- 
count was  ordered.  When  the  several  causes  came  on  to  be  heard  together, 
on  the  2lBt  of  January,  1885,  the  circuit  court  not  only  treating  the  bill  in 
this  suit  as  an  ordinary  bill  for  relief,  but  doubtless  treating  it  also  as  a  peti- 
tion to  rehear  the  several  decrees  for  renting  which  had  been  rendered  in  said 
prior  suits  respectively,  which  were  interlocutory  decreco,  then,  under  the 
exigencies  which  bad  arisen,  entered  a  decree  annulling  and  setting  aside 
said  decrees  for  renting,  and  directing  a  sale  of  so  much  of  the  debtor's  real 
estate  as  was  deemed  necessary  to  satisfy  the  liens  asserted  in  these  several 
suits.  We  are  clearly  of  opinion  that  justice,  alike  to  creditors  and  debtor, 
called  for  and  authorized  the  action  taken  by  the  circuit  court,  and  that  in  so 
decreeing  it  committed  no  error.  For  these  reasons  the  decree  appealed  from 
was  eminently  proper,  and  must  be  affirmed,  with  costs,  to  the  appellee; 
which  is  ordered  to  be  certified  to  said  circuit  court  of  Washington  county. 
Decree  affirmed. 


Harmam  0t  al. «.  McMtriiLiK  €t  dl. 
(Supreme  Court  of  Appeals  of  Virginia.    August  2, 1888.) 
Crkditobs*  BIU/—DECKBB— In  Favor  of  Rbcbivkb. 

A  decree  rendered  on  a  creditors*  bill  against  a  decedent's  estate  Is  not  erroneous 
because  rendered  In  favor  of  a  receiver,  rather  than  the  complainants,  as  such  de- 
oree  veets  no  UUe  in  the  receiver,  but  virtually  keeps  the  property  in  eustodia  legi8. 

SiAJa— BBCBIVEBr-APPOnrTMBVT-^IiZSGUTOBS  AND  ADMINISXaATOBS— EbmOVAL. 

The  appointment  of  a  receiver  for  a  decedent's  estate  is  the  proper  remedy, 
where  it  appears  that  the  administrator  has  been  removed,  and  the  snenff  appointed 
administrator  de  J>oni8  non,  that  the  administered  assets  wiU  not  pay  the  debts  of 
the  estate:  and  that  the  remaining  assets  wiU  have  to  be  drawn  upon,  which,  be- 
ing once  administered,  the  administrator  de  IxynAe  non  could  not  receive  and  hold. 

BZBCUTOBS  AlTD  AdMINISTRATOBS— LIABILITIES— RbCBIFT  OT  LiVB-StOOK  AS  PaTMEXT. 

It  is  no  objection  to  a  decree  charging  an  administrator  and  his  sureties  with  cer- 
tain debts,  that  the  debts  were  paid  with  something  else  than  money,  where  it  ap- 
pears thai  the  debts  were  mostly,  if  not  entirely,  paid  in  live-stoclc,  which  was 
either  butchered  at  home,  or  shipped  and  converted  into  money;  for,  even  if  not 
converted  into  money,  the  surrendering  and  extinguishing  the  notes  amounts  to 
waste  or  conversion  on  the  part  of  the  administrator. 
Bame— Debts  Babbbd  bt  Limitatiok. 

On  appeal  from  a  decree  charging  an  administrator  and  his  snretieB  with  a  debt, 
an  objection  that  the  debt  was  barred  by  the  statute  of  limitations  at  the  time  of 
the  qualification  of  the  administrator  wul  not  be  considered  where  the  record  fails 
to  show  that  it  was  thus  barred,  but  the  evidence  tends  strongly  to  show  that  the 
debt  was  either  coUected  or  assumed  by  the  administrator. 

BaUB— 8BtTLBMBNV— BUULS  Of  REVIBW. 

The  faot  that  a  discovery  ha»  been  made  of  property,  belonging  to  one  who  is  a 
debtor  to  a  deceased  intestate's  estatSi  is  no  ground  for  grantix^  a  review  of  a 
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decree  wbich  appointed  a  receiver  of  sacli  estate,  and  directed  a  stilt  against  the 
former  administrator  and  Ms  sureties  to  be  heard  at  the  same  time  with  a  credit- 
ors' suit  against  the  estate. 

Appeal  from  circuit  court. 

Mr,  Williams,  for  appellants.  BJieiffey  A  Richardson  and  Mr.  Gilmore,  for 
appellees. 

HiNTON,  J.  This  suit  was  instituted  at  March  rules,  1884,  by  Mary  J.  Mc- 
MuUin,  the  widow,  and  Fayetta,  the  sole  and  infant  daughter  of  Fay<^tte  Mc- 
Miillin,  deceased,  against  F.  Alexander,  administrator  of  said  McMulIin,  and 
the  sureties  upon  his  official  bond,  to  enforce  the  payment  of  a  large  amount 
of  money  shown  to  be  due  the  estate  upon  an  ex  parte  settlement  of  the  ac- 
counts of  said  administrator.  Proper  proceedings  were  had,  and  proper  ac- 
counts were  talien:  and  at  a  special  term  of  the  court,  held  on  the  19th  day  of 
July,  1886,  a  decree  was  rendered  confirming  the  last  report  of  the  oomniis- 
sioner ;  directing  this  suit  to  be  heard  with  the  creditors'  suit  of  M.  H.  Semones 
et  al,  V.  F.  McMullin's  Administrator  et  aL;  and  appointing  J.  P.  Sheffey, 
receiver,  etc.  From  this  decree,  and  a  subsequent  decree,  rendered  at  a  reg- 
ular term  of  the  court,  in  September,  1886,  refusing  to  allow  a  bill  of  review 
to  be  filed,  the  sureties  have  appealed. 

Against  these  decrees  four  errors  were  assigned  at  the  bar,  which  will  be 
noticed  in  the  order  in  which  they  were  presented.  Of  these,  the  first  assign- 
ment is  that  the  court  erred  in  rendering  a  decree  in  favor  of  J.  P.  Sheffey, 
receiver,  instead  of  in  favor  of  the  complainants.  Now,  whether  this  objec- 
tion be  construed  as  charging  that  the  circuit  court  has,  by  its  decree,  clothed 
the  receiver  with  the  title  to  money  sought  to  be  recovered,  or  as  merely  denying 
the  right  of  the  court  to  make  any  appointment  of  a  receiver  at  the  time  and 
under  the  circumstances  disclosed  in  this  case,  it  will,  in  either  event,  upon 
.the  most  cursory  examination,  be  seen  to  be  unsound.  The  fundamental  pur- 
pose of  a  receivership  being,  as  we  are  told  in  all  the  books  which  treat  of  the 
subject,  merely  to  preserve  the  fund  or  res  which  may  be  the  subject  of  con- 
troversy pendente  lite,  for  the  benefit  of  the  party  ultimately  entitled  to  it.  it 
is  perfectly  clear  that  the  investiture  of  the  receiver  with  the  title  to  the  prop- 
erty is  a  thing  absolutely  foreign  to  the  purpose  of  the  appointment.  Ajs  is 
said  by  a  learned  writer:  " Tlie  appointment  of  a  receiver  determines  no  right 
.as  between  the  parties,  nor  does  it  affect  the  title  to  the  property  in  any  way." 
Beach,  Bee.  g  1.  The  fund  or  property  is  regarded  as  in  custodia  legis,  and 
the  receiver's  possession  is  the  {XMsession  of  the  court  appointing  him.  Bety- 
erley  v.  Brooke,  4  Grat.  211.  While,  therefore,  the  phraseology  of  the  decree 
may,  perhaps,  be  open  to  criticism,  it  is  perfectly  plain  that  it  cannot  be  con- 
strued, at  least  in  a  court  of  chancery,  as  was  argued,  as  investing  the  re- 
ceiver with  the  title  to  the  fund  in  controversy,  without  our  overturning  the 
very  ground  upon  which  the  right  of  the  court  to  make  such  an  appointment 
rests,  ignoring  the  proper  function  of  a  receiver,  and  imputing  to  the  court  a 
purpose  to  do  something  not  called  for  by  the  pleadings,  and  which  manifestly 
it  had  neither  the  right  nor  a  reason  for  doing.  Nor  can  It  be  contended, 
with  any  show  of  success,  that  the  court  did  not  exercise  a  sound  discretion  in 
appointing  a  receiver  in  this  case.  One  of  the  most  important  classes  of  cases 
in  which  a  receiver  is  appointed,  says  Mr.  Beach,  is  that  in  which  the  appoint- 
ment is  made  in  behalf  of  judgment  creditors.  Beach,  Bee.  §  609.  In  this 
case  Alexander  had  already  been  removed  from  his  place  as  administrator, 
upon  the  motion  of  the  appellants  themselves,  and  the  estate  had  been  com« 
mitted  to  the  sheriff  of  Smyth  county  as  administrator  de  bonis  non;  it  ap- 
pearing that  the  unadministered  assets  (and  as  to  what  are  regarded  as  an- 
.administered  assets,  see  Wemick  v.  McMurdo,  5  Band.  [Va.]  51;  Potts  v. 
Smith,  a  Bawle,  861,  24  Amer.  Deo.  359)  would  not  pay  the  indebtedness 
.against  the  estate,  and  that  this  fund  would  have  to  be  drawn  on-— to  what 
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extent  was  not  known— to  discbarge  these  debts.  It  being  manifestly  im* 
proper  to  pay  it  to  the  distributees  until  the  debts  had  been  paid,  and  the  ad- 
ministrator de  bonis  nan  not  being  entitled  to  receive  and  hold  the  assets,  as 
they  had  once  been  administered,  (see  Wemick  v.  McMurdo  and  Potts  y. 
Stnitht  suprap)  how  else  could  the  court  as  effectually  protect  the  rights  of 
the  sureties*  creditors,  aud  distributees  as  by  the  appointment  of  a  receiver, 
who  should  hold  the  fund  until  a  proper  disposition  of  it  could  be  made? 
Crickarcrs  Ex'r  v.  Crickard'9  Legatees,  25  Grat.  425;  High,  Rec.  §  1. 

The  next  objection  urged  against  these  decrees  is  that  the  court  erred  in 
charging  the  administrator  and  bis  sureties  with  certain  debts,  because  tlie 
testimony  shows  that  the  debtors  in  these  cases  undertook  to  discharge  their 
obligations  to  the  estate  with  something  else  than  money.  But  this  objec- 
tion is  entitled  to  no  weight,  because,  as  the  record  shows,  in  most,  if  not  all, 
of  these  cases  the  debts  were  paid  in  live-stock,  which  was  either  butchered 
«t  home,  or  shipped  and  converted  into  money;  and  because,  even  if  the  stock 
had  not  been  converted  into  money,  the  misconduct  of  the  administrator 
in  surrendering  and  extinguishing  the  notes  and  other  evidences  of  debts 
^uDOunted  to  a  waste  or  conversion  of  the  assets  to  that  extent,  for  which 
the  administrator  and  his  sureties  are  liable.  MeCall  v.  Peachy's  AdmWp  3 
Munf.  288;  Schouler,  Ex'rs,  §§  359,  360;  2  Lomax,  Ex'rs,  288  et  seq. 

Another  objection  is  that  tiie  appellants  were  charged  with  the  amount  of 
the  debt  due  by  Bonham  A  Co.,  which  it  is  alleged  was  barred  by  the  statute 
of  limitations  at  the  time  of  the  qualiflcation  of  the  administrator.  But  the 
answer  to  this  is  that,  after  a  careful  examination  of  the  record,  we  can  And 
no  evidence  that  such  was  the  condition  of  this  debt  when  the  administrator 
qualified.  On  the  contrary,  the  evidence  tends  strongly  to  show  that  this  debt 
was  either  collected  or  assumed  by  the  administrator,  and  he  aud  his  sureties 
were  therefore  properly  held  liable  therefor.  , 

The  fourth  and  last  assignment  of  error  made  by  the  appellants  is  the  re- 
fusal of  the  court  to  permit  the  appellants  to  file  their  bill  of  review.  The 
application  is  rested  generally  upon  the  discovery  of  new  and  material  evi* 
dence,  which  it  is  unnecessary  for  us  to  set  out,  and  which  could  not  have 
been  ascertained  by  the  use  of  proper  diligence  before  the  decree  was  rendered. 
The  specific  newly-discovered  matter  pointed  out  at  bar  as  the  ground  upon 
which  they  should  have  been  allowed  by  the  lower  court  to  file  their  bill  of  re- 
view is  that,  since  the  rendition  of  the  decree  of  July  19,  1886,  the  adminis- 
trator, F.  Alexander,  had  disclosed  to  them  that  John  Alexander  was  the 
owner  of  valuable  real  estate  in  Smyth  county,  out  of  which  certain  debts 
due  by  the  Prm  of  Alexander  So  Son  to  the  estate  of  the  intestate  could  have 
been  paid.  Now,  upon  an  examination  of  all  of  this  alleged  after-discovered 
evidence,  particularly  of  that  which  has  Just  been  referred  to,  it  is  perfectly 
manifest  that  it  could  not  constitute  any  proper  ground  for  a  bill  of  review, 
for  the  simple  but  conclusive  reason  that,  if  admitted,  it  could  not  possibly 
have  produced  a  different  result,  or  have  occasioned  the  alteration  of  the  de- 
cree. Carter  v.  Allen,  21  Grat.  245;  Whitten  v.  Saunders,  75  Ya.  573;  Rub- 
ber  Co.  V.  Goodyear,  9  Wall.  806;  Sands,  Eq.  695  et  seq.  But  if  this  were 
not  so,  the  bill  of  review  is  neither  sworn  to,  nor  are  its  averments  supported 
by  the  necessary  affidavits  of  witnesses.  Whitten  v.  Saunders,  supra;  Hatch' 
er  V.  Hatcher's  Heirs,  77  Va.  600. 

Ab  to  the  cross-assignment  of  error  made  by  the  appellees,  we  deem  it  suffi- 
cient to  say  that  it  does  not  in  our  judgment  sufficiently  appear  what  part,  if 
any,  of  the  amount  decreed  against  the  appellants  was  money  received  by  the 
administrator  as  Interest  on  the  debts  collected,  and  that  interest  was  properly 
allowed  by  the  court  on  only  a  part  of  the  sum  decreed.  On  the  whole,  there- 
fore,  we  perceive  no  errors  in  the  decrees  complained  of,  and  they  must  be 
affirmed. 
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Tatb  0t  ail.  9.  Tatb  0t  at. 
{Supreme  Cowrt  of  Appeals  of  VirgMla,    AngOBt  9, 1888.) 

1.  Boin>— TiTL»— PR«fluin»TioH. 

The  bond  Id  suit  was  originally  given  1^  defendant's  decedent  to  one  A.,  and 
showed  no  indorsement  from  him  to  plaintiff.  Many  years  had  elapsed  slnoe  it  was 
given,  most  of  the  parties  familiar  with  the  transaction,  indnding  A.,  were  dead, 
and  plaintiff,  although  he  had  brought  other  suits  asainst  decedent's  estate,  baa 
neglected  until  long  thereafter  to  sue  on  the  bond.  On  the  other  hand,  it  appeared 
that  the  bond  had  come  into  plaintiff^s  possession  long  before  A.'8  death,  and  that, 
although  A.  liyed  in  the  neignborhood,  and  was  in  straitened  oircumstances,  he  had 
made  no  claim  to  it  JEfeZd,  that  plaintiff's  possession  was  presumptively  regnlar, 
and  that  a  judgment  in  his  favor  would  not  be  disturbed. 
S.  New  Trial^-Kswlt-Discovbbbd  Bvidbnob— Gumulativb. 

Kewly-discovered  evidence  which  is  merely  cumulative,  and  is  contradicted  by 
evidence  already  in  the  case,  is  not  ground  for  new  triaL^ 
HiNTON,  J.,  dissenting. 

Appeal  from  circuit  court,  Smyth  county. 

BucTutnan  A  Buchanan  and  PHrce^  Gilmore  <fi  WUliams,  for  appellants. 
2>.  Trigg  and  J,  P.  SJuffeg,  for  appellees. 

Fauntlebot,  J  The  petition  of  Thomas  Q.  Tate,  Franklin  Qrayson,  and 
Nancy,  his  wife.  Charles  J  Shannon,  executor  of  Thomas  M.  Tate,  deceased, 
B.  S.  Bonham,  late  sheriff  of  Smyth  county,  and,  as  such,  administrator  de 
bonis  non  of  John  B.  Tate,  deceased,  R.  S.  Bonham,  late  sheriff  of  Smyth 
county,  and,  as  such,  administrator  of  Susan  B.  Adcock,  dect^ased,  John  Lit- 
trell,  and  Mary,  his  wife,  and  David  P  Graham,  surviving  partner  in  the  firm 
of  D.  Graham  &  Son,  and  in  his  own  right,  and  Nancy,  his  wife,  complains 
of  two  decrees  of  the  circuit  court  of  Smyth  county,  rendered,  respectively,  at 
the  July  sf^ecial  term,  1886,  and  the  April  term,  1887,  of  the  said  court,  in 
the  following  named  causes  in  said  court  depending,  in  which  they,  the  said 
petitioners,  are  parties  defendant,  viz.:  Mary  C.  Tate  and  others  v,  Thomas 
M.  Tate's  Executors;  Y.  S.  Morgan  t>.  John  B.  Tate's  Administrator  and 
others;  A.  H.  Tate  and  others  v,  Thomas  M.  Tate's  Executors  and  others; 
M.  B.  Tate  v,  A.  H.  Tate,  Administrator  of  L.  H.  Tate,  deceased,  and  others. 
Among  other  thin^,  the  object  of  these  suits  was  to  ascertain  the  indebted- 
ness of  the  estate  of  L.  H.  Tate,  deceased,  which  indebtedness  had  been  as- 
sumed by  Thomas  M.  Tate  and  John  B.  Tate  in  their  life-time.  The  appellee, 
M.  B.  Tate,  asserted  a  number  of  claims  against  the  said  L.  H.  Tate's  estate; 
among  others,  a  bond  for  $3,000,  dated  March  24,  1860,  and  due  on  24th  of 
November,  I860,  with  a  credit  indorsed  thereon  as  of  June  29,  1863,  i^or 
'*01, 678.30  Confederate  money, "  payable  to  B.  F.  Aker,  and  signed  and  sealed 
by  L.  H.  Tate.  This  claim  was  inquired  of  by  the  master  commissioner,  who 
allowed  it,  and  reported  it  favorably  to  the  court;  and  the  court,  overruling 
the  exception  to  the  master's  report,  ordered  it  to  be  paid,  by  its  decree  of 
July  19, 1886,  special  term.  The  petitioners  filed  a  petition  for  a  rehearing 
of  the  said  causes,  so  far  as  the  said  bond  was  concerned,  on  the  ground — 
First,  that  the  said  decree  of  July  19, 1886,  special  term,  is  erroneous  on  the 
merits  of  the  case,  and  that  the  circuit  court  should  correct  it,  without  the 
expense  of  an  appeal;  and,  secondly,  because  of  after-discovered  evidence; 
but  the  court,  at  its  April  term,  1887,  refused  to  rehear  the  said  causes.  The 
errors  assigned  in  the  petition  for  appeal  are  the  decree  of  July  19,  1886, 

>  As  to  when  a  new  trial  wiU  be  granted  on  the  gvonnd  of  nawly-discoverea  evidence, 
and  that  it  wiU  not  be  granted  when  such  evidence  is  mere\y  impeaching  and  oomula- 
tive  in  oharacter,  see  reople  v.  Ctoldenson,  (Cal.)  19  Pac.  Rep.  161;  Gilmore  v.  Brost, 
(Minn.)  89  N.  W.  Rep.  189,  and  note;  State  v.  Lichliter,  (Mo.)  8  8.  W.  Rep.  720,  and 
note;  Hunt  v.  State,  (Ga.)  cmte,  142,  and  note;  Gregory  v.  State,  (Ga.)  anU,  att,  and 
note. 
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special  term,  and  the  court's  refusal,  at  its  April  term,  1887,  to  rehear  the 
said  causes. 

The  only  question  inyolved  in  this  appeal  is  the  right  of  M.  B.  Tate  to  col- 
lect from  the  estates  of  John  B.  Tate,  deceased,  and  of  Thomas  M.  Tate,  de- 
ceased, this  aforesaid  bond  for  tSfOOO,  with  the  credit  on  it  of  •1,678.30  as  of 
June  29,  1863,  under  and  by  virtue  of  a  written  contract  made  October  24, 
1865,  between  L.  H.  Tate  and  wife  (L.  H.  Tate  being  then  on  his  death-bed) 
and  his  brothers,  John  B.  Tate  and  Thomas  M.  Tate,  by  which  they  under- 
took and  covenanted  to  pay  all  the  debts  of  the  said  L.  H.  Tate.  The  decree 
of  this  court,  in  a  former  appeal  of  Tate  v.  Tate^9  Bafr,  75  Ya.  522,  has  de- 
cided that  the  estates  of  Thomas  M.  Tate  and  John  B.  Tate,  deceased,  are 
bound  by  the  said  agreement  of  October  24,  1865,  to  pay  ail  the  debts  of 
L.  H.  Tate,  deceased;  and  the  personal  representatives  of  the  said  L.  H.  Tate, 
deceased,  in  their  answer  to  the  bill  of  M.  B.  Tate,  filed  in  the  causes,  pray 
"that  those  who  are  bound  to  pay  the  debts  of  L.  H.  Tate's  estate  shall  be  re- 
quired to  pay  whatever  may  be  found  to  be  due  from  the  estate  of  L.  H.  Tate, 
deceased,  if  anything,  to  M.  B.  Tate."  It  appears  from  the  record  that  the 
three  brothers,  Leonidas  H.  Tate,  John  B.  Tate,  and  Thomas  M.  Tate,  prior 
to  the  24th  day  of  October,  1865,  owned  in  common,  as  equal  partners,  cer- 
tain lands  lyingin  Smyth  county,  Ya.,  viz.,  one  tract  containing  about  300  acres, 
on  which  Leonidas  H.  Tate  resided;  and  another,  containing  about  100  acres, 
near  thereto;  another,  known  as  the  "Poston  Place,"  containing  about  470 
acres;  another  tract  containing  some  1,400  or  1,500  acres,  on  which  Thomas 
M.  Tate  resided;  and  two  other  tracts,  known  as  the  "Patrick"  and  *'Lce" 
places,  on  one  of  which  Lee  resided,  and  claimed  the  right  to  redeem.  They, 
the  said  brothers  Tate,  also  owned  in  common  all  the  personal  property  held 
by  them,  and  the  debts  due  to  them;  and  they  were  jointly  bound  for  the 
debts  they  or  either  of  them  owed.  A  short  time  before  the  death  of  Leonidas 
H.  Tate,  in  the  expectation  of  dying,  he  was  greatly  exercised  and  concerned 
about  the  state  of  his  affairs,  and  he  was  especially  anxious  to  secure  to  his 
family,  for  a  home  and  shelter,  the  place  on  which  he  resided,  "free  from  debt 
and  litigation. "  Accordingly,  on  the  24th  day  of  October,  1865,  Leonidas  H. 
Tate  retired  from  the  tenancy  in  common,  or  partnership,  which  subsisted 
between  him  and  his  said  two  brothers,  John  B.  Tate  and  Thomas  M.  Tate; 
and  a  deed  was  executed  by  the  said  Leonidas  H.  Tate  and  Mary  C,  his  wife, 
of  the  first  part,  and  John  B.  Tate  and  Thomas  M.  Tate  and  Elenor  F.,  his 
wife,  of  the  second  part,  reciting  the  tenancy  in  common  and  community  of 
interest,  both  in  all  the  lands  and  personalty  and  debts  held  by  the  three  said 
brothers,  or  owed  by  them,  and  saying:  "Now,  therefore,  for  a  full,  complete, 
and  final  settlement  of  all  their  matters,  as  well  those  relating  to  the  lands  as 
those  relating  to  the  personal  property,  and  debts  to  or  from  them,  the  said 
Leonidas  H.  Tate  and  Mary  Caroline,  his  wife,  do  hereby  release,  relinquish, 
and  forever  quitclaim  to  the  said  John  B.  Tate  and  said  Thomas  M.  Tate  all 
their  right,  title,  and  interest  of,  in,  and  to  the  said  tract  of  470  acres,  more 
or  less,  known  as  the  *  Poston  Place;  *  the  tract  of  1,400  or  1,500  acres,  more 
or  less,  lying  on  the  north  fork  of  Holston,  where  Thomas  M.  Tate  now  lives; 
also  the  Patrick  place,  and  the  Lee  place,  or  the  money  arising  from  the  re- 
demption of  said  Lee  place;  and  also  do  release  all  claim  to  all  the  debts  due 
to  the  said  parties,  except  a  debt  on  B.  H.  Bichardson,  now  in  litigation  in 
the  circuit  court  of  Smyth,  which  is  to  be  equally  divided  between  the  three 
parties,  L.  H.  Tate,  J.  B.  Tate,  and  Thomas  M.  Tate,  if  collected;  also  to  all 
the  personal  property,  stock,  etc.,  on  said  lands,  or  in  the  actual  use  and  pos- 
session of  said  John  B.  Tate  or  Thomas  M.  Tate;  and  the  said  John  B.  Tate 
and  Thomas  M.  Tate  and  Elenor  F.,  his  wife,  on  their  part  do  release,  relin- 
quiahf  and  forever  quitclaim  to  the  said  Leonidas  H.  Tate,  all  right,  title,  in- 
terest, or  daim  to  the  said  tract  of  300  acres,  more  or  less,  on  which  said 
Leonidas  H.  Tate  lives;  also  to  the  said  tract  of  about  100  acres  adjacent 
v.7s.E.no.9— 28  r  >,^^|^ 
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thereto;  also  to  all  the  stock  and  personal  property  on  both  places;  and  do 
further  bind  themselves  to  pay  all  the  debts  due  from  the  said  Leonidas  H, 
Tate,  John  B.  Tate,  and  Thomas  M.  Tate,  together  with  anj  sum  that  may 
be  in  arrear  towards  the  purchase  money  of  the  Poston  place,  or  may  be  re- 
covered against  them  by  the  widow  and  heirs  of  H.  D.  Poston,  so  as  to  leave 
the  said  Leonidas  H.  Tate  free  from  debt  and  litigation."  This  deed  of  Oc- 
tober 24,  1865,  is  duly  recorded  in  the  Sms^th  county  court  clerk's  office.  The 
tenancy  in  common  or  community  of  property  continued  to  exist  between 
John  B.  Tate  and  Thomas  M.  Tate  down  to  the  death  of  John  B.  Tate,  in  1871. 
The  bill  charges,  and  the  record  shows,  that  the  bulk  of  the  indebtedness 
which  weighed  so  heavily  upon  the  dying  solicitude  of  Leonidas  H.  Tate,  and 
from  which  he  desired  and  stipulated  to  be  freed,  were  debts  due  to  the  ap* 
pellee  M.  B.  Tate,  and  that  he  owed,  comparatively,  bat  little  besides  and  out- 
side of  them;  and  without  them  it  does  not  appear  that  there  was  any  ade- 
quate  consideration  moving  Leonidas  H.  Tate  to  receive  a  share  of  the  part- 
nership estates  utterly  diaproportioned  and  inequitable,  even  taking  them 
into  account  He  was  entitled  to  one-third  of  the  property  of  the  partnership; 
and  the  share  assigned  to  him  is  very  far  less  in  value  than  one-third,  but 
which  he  accepted  in  view  of  death,  and  with  the  assurance  of  leaving  his 
family  in  a  home  "free  from  debt  and  litigation."  The  Poston  place  and  the 
Biver  place,  upon  which  Thomas  M.  Tate  resided,  of  1,400  or  1,500  acres,  are 
worth  more  than  638,000;  to  say  nothing  of  the  "Patrick"  place  and  the 
''Lee"  place,  and  the  debts  due  to  the  partners,  and  the  large  personal  prop- 
erty, stock,  and  i^pointments  which  they  received  with  these  said  farms. 
And  it  is  incredible  that  L.  H.  Tate  would  have  made  the  unfair  and  grossly 
unequal  division,  by  the  deed  of  October  24, 1865,  with  John  B.  Tate  and 
Thomas  M.  Tate,  if  he  did  not  owe  tbe  $3,000  bond,  with  the  credit  indorsed 
thereon  as  of  June  29, 1863.  That  the  bond  in  question  is  the  bond  of  L. 
H.  Tate  is  not  controverted;  the  signature  is  proved  and  admitted.  The 
question  is  one  of  ownership.  Whose  property  is  it?  What  right  has  M« 
B.  Tate  to  it?  It  is  payable  to  B.  F.  Aker,  and  it  has  no  assignment  on 
it;  and  it  is  contended  (not  by  B.  F.  Aker,  or  his  heirs  or  personal  represent- 
atives,— they  make  no  claim  or  controversy, — but  only  by  those  who  assumed 
to  pay  it.  and  who  are  bound  to  pay  it  to  whomsoever  it  may  rightfully  be- 
long) that  because  M.  B.  Tate  sued  on  other  claims  which  he  held  against 
the  estate  of  L.  H.  Tate,  deceased,  in  1875,  and  did  not  sue  upon  this  bond 
at  that  time,  nor  until  B.  F.  Aker  was  dead,  therefore  it  raises  a  presump> 
tion  that  he  is  not  in  rightful  possession  of  the  bond,  and  cannot  assert  his 
legal  ownership  thereto.  M.  B.  Tate  is  called  on  to  prove  how,  and  when, 
and  for  what  consideration  he  became  possessed  of  this  bond  for  $3,000,  pay. 
able  to  B.  F.  Aker;  and  yet,  because  of  the  death  of  B.  F  Aker,  of  L.  H. 
Tate,  and  of  John  B.  Tate,  and  Thomas  M.  Tate,  who,  if  living,  might  prove 
all  about  it,  M.  B.  Tate's  mouth  is  sealed.  It  is  not  charged  that  it  is  not  the 
bond  of  L.  H.  Tate,  or  that  there  is  anything  upon  the  face  of  the  bond  itself 
to  throw  suspicion  on  it;  and  counsel  at  the  bar  of  this  court  are  emphatic  to 
deny  the  charge  or  implication  that  M.  B.  Tate  possessed  himself  of  the  aaid 
bond  surreptitiously.  Their  contention  is  that,  because  tbe  bond  had  no 
written  assignment  on  it  by  the  obligee,  B.  F.  Aker,  and  because  M.  B.  Tate 
did  not  sue  on  it  at  law,  in  1874,  when  he  did  sue  upon  other  claims  against 
the  estate  of  L.  H.  Tate,  deceased,  it  is  not  his  property.  Among  the  claims 
asserted  against  the  estate  of  L.  H.  Tate  by  M.  B.  Tate,  and  which  were  al- 
lowed him  without  question  or  controversy  as  to  his  rightful  ownership,  were 
the  two  0.  C.  Tate  bonds,  viz.,  the  bond  of  L.  H.  Tate  to  C.  0.  Tate  for 
61,204.48,  and  another  bond  of  the  same  to  the  same  for  $113;  and  yet  these 
lionds  were  held  and  asserted  against  the  estate  of  L.  H.  Tate,  deceased,  by 
M.  B.  Tate,  without  any  assignment  or  proof  of  his  ownership  other  than  his 
possession.    As  remarked  by  the  learned  judge  of  the  circuit  court  in  his  opin- 
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ion  filed  in  this  cause:.  "It  ia  a  practice  so  oommoB»  and  so  frequently  occurs 
in  practice  and  in  suits  brought  by  holders  of  bonds*  that  no  assignments  of 
bonds  bona  fide  sold,  (transferred)  are  made*  that  it  may  be  judicially  recog- 
nized. The  two  C.  C.  Tate  bonds  in  this  very  controversy,  though  M.  B. 
Tate's  light  to  them  is  not  questioned,  are  held  without  assignment." 

M.  B.  Tate  and  L.  H.  Tate  had  many  and  large  dealings  with  each  other; 
and  on  2dth  day  of  June,  1868,  they  had  a  settlement  of  these  mutual  ac- 
counts, which  resulted  in  the  following  receipt:  ''Beceived  of  L.  H.  Tate, 
sixteen  hundred  and  seventy-eight  dollars  and  thirty  cents,  balance  due  on 
settlement,  which  amount  is  to  be  credited  on  his  notes  due  me.  June  29, 
1868.  [Signed]  M.  B.  Tats.''  The  said  63,000  bond  is  credited  as  follows: 
"Credit  by  (9l,o78.80)  sixteen  hundred  and  seventy-eight  dollars  and  thirty 
cents,  in  Confederate  money,  June  29,  1863.  Receipt."  But  it  is  insisted 
that  the  receipt  shows  that  the  61,678.30  was  to  be  credited  on  the  notes  due 
from  L.  H.  Tate  to  M.  B.  Tate,  and  not  on  this  bond.  The  term  "note"  is 
common  parlance  for  '*bond;"  and  even  if  it  were  proved  that  M.  B.  Tate 
had  acquired  and  then  owned  the  C.  Q.  Tate  bonds  (which  is  not  proved)  at 
tlie  date  of  that  settlement  and  receipt,  June  29, 1863,  that  receipt  exceeds 
the  aggregate  of  all  the  other  notes  then  held  by  M.  B.  Tate  against  L.  H. 
Tate. 

The  testimony  of  J.  J.  Mahone,  unlmpeached,  is  distinct  and  positive  that 
M.  B.  Tate  had  in  his  possession  this  63,000  bond  in  1866,  with  this  credit 
then  on  it,  claiming  it  as  his  property,  and  filing  it  with  a  list  of  his  other 
choses  in  action  with  Robinson,. Tata  &  Co.,  of  Lynchburg,  Ya.,  of  which  firm 
both  he  and  said  J.  J.  Mahone  were  members  at  that  time.  It  was  asserted 
as  his  own  property  before  Commissioner  Sexton  in  the  Mary  C.  Tate  and  oth- 
ers and  the  A.  H.  Tate  and  others  cases;  and  it  is  referred  to  in  the  report  of 
the  said  master  commissioner  in  response  to. decrees  of  the  circuit  court  of 
Smyth  county,  entered  April  1, 1873,  and  23d  of  September,  1879,  in  the  said 
causes,  directing,  inter  alia,  an  inquiry  and  account  showing  *'  what  debts  are 
still  due  and  outstanding  against  the  estate  of  L.  H.  Tate, "  as  follows :  *'  Then 
applying  and  deducting  from  the  amount  so  left  the  credit  indorsed  on  the  B. 
F.  Aker  note,  29th  of  June,  1863,  61,678.30,  and  interest  on  the  amount  so 
credited, "  etc.  In  the  life-time  of  B.  F.  Aker,  ( who  died  in  1876, )  M.  B.  Tate 
notified  the  administrator  of  L.  H.  Tate  that  he  held  and  claimed  this  bond,  in 
1869;  and  again,  in  1874,  he  exhibited  it  to  A.  H.  Tate,  administrator  of  L. 
H.  Tate,  and  showed  him  how  he  had  indorsed  the  61.678.30  credit.  B.  F. 
Aker  was  then  alive,  lived  dose  by  A.  H.  Tate  and  Mary  C.  Tate,  and  was 
closely  related  to  them  by  blood,  and  by  being  surety  on  their  administration 
bond  for  L.  H.  Tate's  estate.  He  never  did,  in  his  life-time,  assert  any  claim 
to,  or  interest  in,  the  said  63,000  bond;  although  the  evidence  shows  that  he 
was  in  very  straitened  circumstances,  if  not  wholly  insolvent,  from  1863  to 
1876,  when  he  died.  B.  F.  Aker's  family,  or  his  personal  representative,  never 
disputed  M.  B.  Tate's  ri^t  of  property  in  the  bond,  or  set  up  any  claim  in  or 
to  it.  It  was  in  the  record,  as  his  property,  of  the  appeal  to  this  court  by  Mary 
C.  Tate,  administratrix,  and  A.  H.  Tate,  administrator,  of  L.  H.  Tate,  deceased, 
against  Thomas  M.  Tate's  executors  and  others,  which  was  allowed  March  1, 
1881 ,  and  in  the  compromise  made  in  1874  of  the  suit  to  enforce  the  judg- 
ments obtained  by  AL  B.  Tate  against  the  estate  of  L,  H.  Tate.  Mary  C.  Tate 
and  A.  H.  Tate,  his  personal  representatives,  had  full  notice  of  the  63,000 
bond,  and  of  M.  B.  Tate's  possession  and  assertion  of  it  as  his  own  property. 
Up  to  this  time,  no  other  person  than  M.  B.  Tate,  the  holder  and  possessor  of 
this  63,U00  bond,  has  asserted  any  right,  title,  or  interest  in  it.  B.  F.  Aker 
cannot  be  presumed  to  have  lost  it,  for  such  a  fact  he  would  have  mentioned. 
He  survived  L.  H.  Tate  for  11  years;  and  it  has  been  shown  that,  as  surety 
upon  the  administration  bond  of  L.  H.  Tate's  personal  representatives,  he  was 
fully  aware  of  all  the  litigation  against  his  estate,  and  of  M.  B.  Tate's  posses- 
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sioD  and  assertion  of  ownership  of  the  tStOOO  bond  claim  against  the  estate. 
It  cannot  be  supposed  that  M.  B.  Tate  stole  the  bond.  The  presumption  of 
innocence  rebuts  it.  That  he  received  it  as  agent  is  rebutted  by  B.  F.  Aker's 
long,  unbroken,  and  absolute  silence,  and  by  his  needy  and  broken  circum- 
stances. The  reasonable  and  fair  presumption  is  that  M.  B.  Tate  is  in  right- 
ful possession  of  the  bond.  He  was  not  bound  to  sue  upon  it  at  law ;  and  the 
attempt  to  deduce  any  prejudicial  Inference  from  his  failure  to  do  so  is  futile. 
He  did  sue  upon  it  in  the  chancery  causes  long  within  the  statutory  period, 
when  any  presumptions  against  his  right  could  arise.  Lawson,  Pres.  £y. 
rule  89,  says:  "And  the  possession  of  personal  property  raises  a  presumption 
of  title  in,  and  ownership  of,  the  property  by  the  possessor."  Note  1:  "No 
principle  is  more  fully  settled  by  the  uniform  weight  of  authority  than  that 
possession  is  prima  fade  evidence  of  title,  and  that,  upon  proof  of  that  fact, 
the  party  proving  it  is  entitled  to  vindicate  any  violation  of  his  rights  thus  es- 
tablished. Possession,  indeed,  may  be  considered  the  primitive  proof  of  title, 
and  the  natural  foundation  of  right."  ''A  person's  signature  to  a  deed  is 
proved,  i.  «.,  that  it  is  his  handwriting.  The  sealing  and  delivery  of  the  deed 
is  presumed."  Rule  18,  illustration  9.  Illustration  17:  ''There  is  no  proof 
when  a  deed  was  delivered.  The  presumption  is  that  it  was  delivered  on  the 
day  it  bears  date;"  citing  Deininger  v.  McConnel,  41  III.  227;  Smiley  v.  Fries, 
104  111.  416;  People  v.  Snyder,  41  N.  Y  397;  Hardin  v.  Crate,  78  HI.  533. 
See  Barman  v.  Oberdorfer,  33  Grat.  497.  Illustration  19:  ''A  deed  is  duly 
attested.  The  presumption  is  that  it  was  only  delivered;"  citing  Potoere  v. 
Russell,  18  Pick.  69.  Under  rule  89,  p.  420,  illustration  4.  "In  a's  hands 
are  a  number  of  bonds.  The  presumption  is  that  he  owns  them."  Illustra- 
tion 5:  "A.  has  possession  of  a  note.  This  presumes  ownership  in  A.  of  that 
note;"  citing  Donnell  v.  Thompson,  13  Ala. 440;  Biish  v.  Seaton,  4  Ind.  522; 
Kimball  v.  Whitney,  15  Ind.  280 ;  Sqaier  v.  Stockton,  5  La.  Ann.  120.  SebMoon . 
V.  Hawks,  16  Amer.  Dec.  725.  "So,  also,  as  men  generally  own  the  personal 
property  they  possess,  proof  of  possession  is  presumptive  proof  of  ownership." 
1  Greenl.  Ev.  §  84,  note.  "In  all  cases,  especially  where  it  is  long  continued, 
possession  is  regarded  as  strong  evidence  of  right."  2  Starkie,  £v.  896,  899, 
900.  "  The  law  presumes  that  a  bond  or  other  specialty  was  made  upon  a  good 
consideration. "  Id.  666, 667, 929, 930.  The  law  presumes  against  fraud.  Id. 
934.  The  signature  of  L.  H.  Tate  to  the  $3,000  bond  being  proved;  the  obligeet 
B.  F.  Aker,  (nor  his  heirs,  nor  his  representatives,)  setting  up  no  claim;  and 
the  possession  for  all  the  long  period  of  time  being  with  M,  B.  Tate,  with  all 
presumptions  in  his  favor, — the  burden  of  proof  of  payment,  or  of  failure  of 
consideration,  or  of  fraud  in  the  procurement  of  the  bond,  was  upon  those  as- 
sailing it«  Prand  cannot  be  established  by  suspicion  or  innuendo;  it  must  be 
proved. 

The  decree  of  July  19,  1886,  special  term,  is  correct  upon  the  merits,  and 
there  is  no  error  of  law  apparent  on  the  decree;  and  the  court  did  not  err  in 
rejecting  the  petition  for  a  rehearing,  or  refusing  to  treat  it  as  a  bill  of  review. 
The  causes  had  been  pending  for  many  years.  All  the  parties  were  before  the 
court;  and  the  matters  set  forth  in  the  petition  had  been  discussed  and  con- 
troverted in  the  causes  for  a  long  period ;  and  the  petition  was  but  a  rehash 
of  the  old  charges  made  so  freely  in  the  progress  of  the  causes,  unsupported 
by  proof,  and  disproved  by  incontrovertible  facts  in  the  record,  and  finally  dis- 
posed of  by  the  court,  after  full  opportunity  to  sustain  the  charges.  The  so- 
called  new  evidence  of  the  witness  8.  D.  Sanders,  if  admitted,  could  not  change 
the  result.  He  lives  in  the  county  of  Wythe;  was  well  known  to  all  the  par- 
ties ;  was  a  kinsman  of  Mrs.  B.  P.  Aker;  and  was  co-surety  on  the  administra- 
tion bond  of  Mary  0.  Tate  and  A.  H.  Tate  on  the  estate  of  L.  H.  Tate,  de- 
ceased, as  far  back  as  1866.  He  was  watching  their  administration,  and  they 
were  Informed  and  familiar  with  his  views  and  whereabouts.  His  testimony 
could  always  have  been  obtained.    But  it  was  hearsay  entirely,  and  inadmb> 
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sible;  and,  at  best,  was  only  cumulatiTe  to  that  of  the  witness  B.  S.  JBonham, 
detailing  his  conversations  with  Mary  C.  Tate,  and  of  the  so-called  answer  of 
said  Mary  C.  Tate.  There  was  nothing  new  or  material  in  the  affidavit  of  S. 
D.  Sanders;  and  it  was  contradicted  by  the  record  in  the  Cunningham  suit, 
filed  by  the  petitioners  themselves,  and  by  the  receipt  of  John  A.  Campbell, 
commissioner  in  that  suit,  who  knew  all  the  facts  about  the  sale  and  purchase 
of  the  Jamison  land,  as  shown  by  the  record,  which  is  the  best  evidence,  and 
cannot  be  disputed.  Judge  Campbell  was  the  counsel  for  the  petitioners  in 
these  Tate  causes  down  to  his  death;  and  he  and  his  brother,  Joseph  T.  Camp- 
bell, were  the  commissioners  who  sold  the  Jamison  land  to  B.  F.  Aker,  col- 
lected and  disbursed  the  purchase  money,  and  conveyed  the  land  to  M.  B.  Tate. 
See  Campbell  v.  Campbell.  22  Grat.  674;  Carter  v.  AUant  21  Grat.  244,  245; 
Bamett  y.  Smith,  5  Call,  102;  and  Barman  y.MeMullin,  ante.  349.  The 
conclusion  from  all  the  facts  and  principles  of  this  case  is  that  both  the  decrees 
complained  of  are  free  from  any  error  injiurious  to  the  appellants  as  to  the 
claims  of  M.  B.  Tate,  and  they  are  affirmed. 

HiNTON,  J.,  dissenting. 


Brown  o.  Bank  of  Abingdon. 
(Su/preme  Covrt  of  Appeale  of  Virginia.    July  S6, 1888.) 

NseoTiABLB  IirsTBuicsKTS— Pbotbbt  akd  Notxob— PaBsoiTAL  Sbbviob. 

A  surety  on  a  note,  whose  residence  and  plaoe  of  business  is  just  outside  of  the 
corporate  limits  of  the  city  where  the  note  is  protested,  but  only  208  yards  distant 
from  the  post-office  of  the  city,  and  whose  residence  and  office  are  both  open  on 
the  day  of  protest,  and  both  near  by.  thongh  he  himself  is  absent  hi  a  distant  dty, 
is  entitled  to  personal  service  of  notice  of  protest;  and  a  drop-letter,  sent  through 
the  mail,  there  being  no  mail  carriers,  is  Insufficient 

Error  to  circuit  court,  Washington  county. 

Daniel  Trigg,  for  plaintiH  in  error.  FtUkersan  <ft  Page,  for  defendant  in 
error. 

Fauntleboy,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  Washington  county,  entered  on  the  26th  day  of  July,  1886,  in  an  action  of 
debt  brought  by  the  Bank  of  Abingdon,  as  plaintiff,  against  the  plaintiff  in 
error,  and  certain  other  parties,  as  defendants.  The  suit  was  upon  a  protested 
negotiable  note  for  0968.15,  including  the  charges  of  protest.  Upon  the  said 
note  the  plaintiff  in  error,  William  J.  Brown,  is  the  fourth  and  last  indorser. 
Judgment  by  default  was  entered  against  the  maker  and  the  three  prior  in- 
dorsers,  at  the  May  term,  1886.  The  defendant,  William  J.  Brown,  pleaded 
nil  debit;  upon  which  issue  was  joined  by  the  plaintiff,  and  he  offered  five 
special  pleas,  which  were  each  and  every  one  objected  to  by  the  plaintiff;  and 
thereupon  the  court  sustained  the  objection  to  each  of  the  said  pleas,  and  re- 
fused to  allow  the  same,  or  either  of  them,  to  be  filed;  holding  that  the  fifth 
plea  aforesaid  was  sufficient,  except  that  it  should  conclude,  not  to  the  country, 
but  with  a  verification.  Upon  the  trial  of  the  cause,  upon  the  issue  joined, 
the  jury  found  a  special  verdict;  and  the  "court,  having  maturely  considered 
the  said  special  verdict  and  the  matters  of  law  arising  thereon,  finds  that  the 
law  is  for  the  plaintiff,"  and  entered  a  judgment  against  the  defendant  for  the 
sum  of  8968.15,  with  interest  thereon  from  the  16th  day  of  January,  1884,  tUl 
paid,  and  the  costs,  $13.32.  In  the  petition  for  the  writ  of  error  there  are 
two  assignments  of  error:  First,  the  rejection  by  the  court  of  the  special 
pleas  Kos.  1, 2, 3,  and  4;  and,  secondly,  the  entering  of  judgment  bj  the  court 
in  favor  of  the  plaintiff  upon  the  special  verdict. 

We  will  consider  only  the  second  assignment  of  error,  which  raises  the  quea- 
tion  of  the  legality  and  sufficiency  of  notice  to  the  defendant,  William  J. 
Brown,  who  is  the  fourth  and  last  indorser  upon  the  note  sued  on;  as  this 
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question,  in  the  view  which  we  take  of  the  case  made  bj  the  facts  found  by 
the  special  verdict,  disposes  fully  and  finally  of  the  case,  so  fbr  as  the  plain- 
tiff in  error  is  concerned. 

At  the  maturity  of  the  note  sned  on,  to-wit,  on  the  16th  day  of  January, 
1884,  the  said  note  was  duly  presented  for  payment  at  the  Bank  of  Abingdon, 
the  place  where  it  was  made  payable,  and  payment  of  the  same  was  regularly 
and  properly  demanded,  which  was  refused;  and  thereupon  the  said  note  was 
protested  for  non-payment.  T.  K.  Trigg,  the  maker  of  the  said  note,  and 
Francis  8.  Trigg,  Anna  D.  Trigg,  and  8allie  M.  Trigg,  the  first,  second,  and 
third  indorsers,  were  regularly  and  duly  notified  of  said  protest  by  personal 
service  of  said  notice;  but  the  notary  public,  who  protested  the  said  note, 
placed  a  copy  of  the  said  notice  in  the  post-office  in  Abingdon,  addressed,  in  a 
sealed  envelope,  to  the  defendant,  William  J.  Brown,  Abingdon,  Ya,  who  was 
the  fourth  indorser  on  the  said  note,  and  whose  post-ofiice  is  Abingdon,  Va.  No 
personal  service  of  notice  was  made  on  said  Brown,  nor  was  any  inquiry  made 
or  notice  left  at  either  his  residence  or  his  place  of  business;  though  both  were 
close  by;  his  residence  only  208  yards  from  the  post-office,  on  the  same  street, 
extended,  though  just  outside  the  then  actual  corporate  limits  of  the  town  of 
Abingdon, — 163  yards  from  the  said  corporate  line.  At  the  date  of  the  protest 
of  the  said  note,  the  defendant,  Brown,  was  temporarily  absent  from  his  res- 
idence, where  his  family  remained,  he  being  in  the  city  of  Louisville,  Ky.,  on 
the  16th  day  of  January,  1884,  whence  he  returned  to  his  home  in  about  10 
days.  The  fact  is  explicitly  stated  in  the  special  verdict  that  the  said  Brown, 
'defendant,  did  not  receive  any  notice  through  the  mail  or  otherwise  of  said 
protest;  and  that  he  never  heard  that  the  said  note  had  been  protested  until 
the  23d  day  of  May,  1885,  (over  16  months  from  the  day  of  the  said  protest,) 
at  which  time  his  attention  was  called  to  the  note  by  J.  S.  0*Neale,  cashier 
of  the  Bank  of  Abingdon. **  Said  Brown,  at  the  time  he  indorsed  the  said 
note,  had  no  knowledge  of  any  usage  of  the  plaintiff  of  sending  notices  of 
protest  through  the  post-office  to  persons  living  outside  of  the  town,  but  in  the 
vicinity.  By  an  act  of  the  legislature,  approved  March  4, 1884,  the  corporate 
limits  of  the  town  of  Abingdon  were  extended;  and  the  residence  of  the  said 
Brown,  though  on  the  16th  day  of  January,  1884,  just  outside  the  actual  legal 
limits  of  the  town,  is  now  and  was  on  the  4th  day  of  March,  1884,  within  the 
limits  of  the  said  town, — both  his  residence  and  his  place  of  business  being 
on  the  main  street,  on  which  the  post-office  is,  and  only  208  yards  distant 
from  it.  His  family  were  at  his  residence,  and  his  place  of  business  was  open, 
and  his  book-keeper  in  attendance  there,  during  business  hours.  We  are  of 
opinion  that  the  circuit  court  erred  in  entering  judgment  for  the  plaintiff, 
upon  the  facts  found  by  the  special  verdict.  The  defendant.  Brown,  as  in- 
dorser upon  the  note  sued  on,  never  had  any  legal  notice  of  the  protest;  and 
he  did  not  in  fact  ever  receive  or  hear  of ,  for  more  than  16  months  thereafter, 
the  drop-letter  notice  deposited  in  the  post-office  at  Abingdon;  and,  if  he  had, 
even  this  would  have  been  insufficient, — living,  as  he  did,  in  close  proximity  to 
the  bank  which  was  the  holder  of  the  note,  and  in  the  same  place,  in  fact, 
though  not  within  the  actual  corporate  limits  of  the  then  old,  original,  legal 
line  of  the  town.  He  was  entitled  to  personal  service  of  notice;  and  notice 
by  drop-letter  in  the  post-office  of  the  town,  without  any  special  carriers  for 
delivery  of  mail  matter,  was  not  good  as  a  substituted  service  of  notice.  '^If 
the  parties  reside  in  the  same  city  or  town,  the  indorser  must  be  personally 
notified  of  the  dishonor  of  the  bill  or  note,  either  verbally  or  in  writing,  or  a 
written  notice  must  be  left  at  his  dwelling-house  or  place  of  business. "  Will- 
iams  T.  Barik^  2  Pet.  101.  Mr.  Justice  Story  states  the  rule  in  these  words: 
*' Where  the  party  entitled  to  notice  and  the  holder  reside  in  the  same  town 
or  city,  the  general  rule  is  that  the  notice  should  be  given  to  the  party  entitled 
to  it,  either  personally,  or  at  his  domicile  or  place  of  business.**  Story,  Bills, 
§862. 
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In  the  case  of  Botoling  ▼.  Harrison,  6  How.  257,  Mr.  Justice  GRncR,  de- 
livering the  opinion  of  the  court»  said:  '*The  best  eridence  of  notice  is  proof 
of  personal  service  on  the  party  to  be  affected  by  it,  or  by  leaving  a  copy  at 
his  dwelling.  Depositing  a  notice  in  the  post-office  affords  but  presumptive 
evidence  of  its  reception,  and  is  permitted  to  be  substituted  for  the  former 
only  where  the  latter  would  be  too  inconvenient  or.expensive.  Hence,  when 
the  convenieuce  of  the  public  post  is  not  needed  for  the  purpose  of  transmis- 
sion (HT  conveyance,  there  is  no  reason  for  its  use,  or  for  waiving  the  more 
stringent  and  certain  evidence  of  notice;  and,  therefore,  in  the  practical  ap- 
plication of  the  rule,  the  relative  position  of  the  person  giving  the  notice,  and 
the  party  receiving  it,  forms  the  only  criterion  of  the  necessity  for  relaxing 
it.  A  very  large  portion  of  the  commercial  paper  used  In  this  country  is  sim- 
ilar to  that  which  is  the  subject  of  the  present  suit.  They  are  notes  made  pay- 
able at  a  certain  hank.  The  last  indorsee  or  owner  transmits  it  to  that  bank 
for  ooUection.  If  funds  are  not  deposited  there  to  meet  it  when  due,  it  is 
banded  to  a  notary  or  agent  of  the  bank,  who  makes  demand  and  protest,  and 
gives  notice  of  its  dishonor  to  the  indorsers*  If  they  live  in  the  same  town 
or  city  where  the  bank  is  situated  and  the  demand  made,  and  *  where  the  note 
was  payable,'  he  serves  it  personally,  or  at  their  residence  or  place  of  busi- 
ness. If  they  live  at  a  distance,  so  that  such  a  service  would  be  inconvenient 
and  expensive,  he  sends  the  notice  by  mail  to  the  nearest  post-offloe,  or  such 
other  place  as  may  have  been  designated  by  the  party  on  whom  it  is  to  be 
served.  This  is,  and  has  been,  the  daily  practice  and  construction  of  the  rule 
in  question  over  the  whole  country,  and  the  only  one  consonant  with  reason." 
*'It  is  of  the  utmost  importance  to  commercial  transactions  that  the  rules  of 
law  on  the  subject  of  notice  which  is  to  charge  an  indorser  be  stable  and  cer* 
tain;  and  not  suffered  to  fluctuate  and  vary  with  the  notions  or  caprice  of 
banking  corporations  or  village  notaries.  A  usage,  to  be  binding,  should  be 
definite,  uniform,  and  well  known,  <*<*<*  so  that  it  may  be  justly  pre- 
sumed that  the  parties  had  reference  to  it  in  making  their  contract.  Every 
day's  experience  shows  that  notaries  in  many  places  fall  into  loose  ways  of 
performing  their  duties,  either  through  negligence  or  ignorance;  and  courts 
should  be  cautious  how  they  encourage  juries  to  presume  usages  and  customs 
contrary  to  the  settled  rules  of  law,  in  order  to  sanction  the  mistakes  or  mis- 
eoncepUons  of  careless  or  incompetent  officers."  **It  is  dangerous,  in  all 
cases,  to  disregard  the  well-settled  law  upon  this  subject,  and  rely  upon  cus- 
tom and  usage;  because  no  usage  or  custom  can  change  the  rule  here  laid 
down,  unless  the  party  to  be  affected  be  cognizant  of  the  usage,  and  has  in  other 
cases  conformed  to  it."  Wilcox  v.  McNutt,  82  Amer.  Dec.  304.  Citing  Janeg 
V.  Poles,  4  Mass.  252.  258,  OhurchUl  v.  Suter,  Id.  157. 

In  the  case  of  Forbes  v.  Bank,  10  Neb.  338,  6  N.  W.  Bep.  398,  85  Amen 
Rep.  480,  the  court  says :  "  The  question  may  be  f ai  rly  stated  thus :  Whether, 
where  the  drawer  or  indorser  of  a  draft,  note,  or  bill  of  exchange,  resides 
outside  of  the  corporate  limits  of  a  city  or  village,  which  is  the  place  of  dis- 
honor of  such  draft,  note,  or  bill  of  exchange,  but  nearer  to  the  post-office 
in  such  city  or  village  than  to  any  other  post-office,  notice  of  the  dishonor  of 
such  draft,  note,  or  bill  of  exchange  can  be  legally  given  to  such  drawer  or 
indorser  by  depositing  the  same  in  such  postK>fflce,  directed  to  such  drawer 
or  indorser?*^  After  citing  and  quoting  from  and  commenting  on  the  cases 
of  Ireland  v.  Kip,  which  was  twice  before  the  supreme  court  of  New  York, 
(I0John8.489,in  1813;  11  Johns.  231,  in  1814;)  Sheldon  v.  Benham,  4  HUl, 
129;  Ransom  v.  Mack,  2  HiU,  587;  Bank  v.  Toumsley,  102  Mass.  177;  Batik 
v.  12ofi>0;,6  Mart.  (N.  S.)267, — ^the  court  says:  '*A11  of  these  cases,  and  many 
others  cited  in  the  brief  of  counsel,  seem  to  hold  that  where  the  person  whose 
duty  it  is  to  give  the  notice,  and  the  one  to  be  charged  by  the  notice,  both  re- 
side within  the  same  post-office  delivery, — a  term  well  understood  in  this 
eountry» — that  then  the  notice  must  be  served  personally,  or  left  at  the  resi- 
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denoe  or  place  of  business  of  the  person  to  be  charged;  and  that  the  post- 
office  can  only  be  resorted  to  in  oases  where  the  person  to  be  notified  resides 
nigher  to  or  is  in  the  habit  of  receiving  his  mail  matter  at  another  post-office, 
to  which  the  notice  may  be  sent  by  mail.  And  this  I  believe  to  be  the  cor- 
rect rule.  Having  carefully  examined  all  the  cases  cited  by  counsel,  I  bave 
failed  to  find  any  sufficient  reason,  or,  indeed,  any  reason,  for  a  distinction, 
in  this  respect,  between  persons  residing  within  the  city  or  village  limits,  and 
those  who,  though  living  outside  of  such  limits,  are  within  the  post^ffice  de- 
livery." In  the  case  of  Clay  v.  Oakley*  5  Mart.  (N.  8.)  139,  the  notice  was 
left  in  the  post-office  at  Alexandria,  directed  to  the  indorser  at  that  place;  and 
the  supreme  court  of  Louisiana  held  it  to  be  insufficient,  saying  it  made  no 
difference  whether  he  resided  in  or  out  of  the  town.  See  Bank  v.  RotoeU  6 
Mart.  (N.  8. )  ^8;  Reid  v.  Payne,  16  Johns.  218.  In  Sheldon  v.  Benham, 
4  Hill,  129,  Bronson,  J.,  says:  "The  post-office  is  not  a  place  of  deposit  for 
notices  to  indorsers,  except  where  the  notice  is  to  be  transmitted  by  mail  to 
another  office."  In  Ransom  v.  Maak^  2  Hill,  587,  the  same  judge,  delivering 
the  opinion  of  the  court,  says:  "  The  corporation  limits  of  our  cities  and  towns 
have,  I  think,  less  to  do  with  this  question  than  the  mail  arrangements  of  the 
general  government,  and  (he  business  relations  of  our  cities."  In  the  case 
of  Bank  v.  Toumaley,  102  Mass.  177,  Ambs,  J.,  delivering  the  opinion  of  the 
court,  says:  "We  do  not  find  that  any  case  has  gone  so  far  as  to  decide  that 
notice  through  the  post-office  may  be  given  in  the  same  manner,  and  with  the 
same  allowance  of  time,  where  both  parties  reside  in  one  town  or  resort  to  the 
same  post-office,  as  where  they  reside  in  different  towns  communicating  with 
each  other  by  regular  mails.  There  may  be  but  little  practical  difference,  in 
this  respect,  between  letters  left  for  deposit  and  those  left  for  transmission; 
but  we  do  not  feel  at  liberty,  for  such  considerations,  to  disregard  disUno- 
tions,  even  though  they  appear  somewhat  arbitrary,  or  attempt  to  improve 
rules  that  have  become  settled  by  judicial  decisions  and  the  usage  of  busi- 
ness. "  In  the  case  of  Patrick  v.  Beagley,  6  How  (Miss.)  609,  the  court  say: 
"The  courts  have  manifested  a  constant  jealousy  of  admitting  relaxations  of 
the  rule  which  requires  personal  service  of  notice;  and  have  never  permitted 
it,  except  in  cases  of  strong  necessity,  for  the  convenience  and  benefit  of  com- 
merce. But  this  necessity,  under  which  transmissions  by  mail  are  allowed, 
can  never  be  said  to  exist  when  the  parties  reside  in  the  same  town  or  place; 
and,  therefore,  when  that  is  the  case,  the  courts  will  not  dispense  with  per- 
sonal notice.  But  it  is  urged  that  this  principle  does  not  apply  where  the 
indorser  resides  beyond  the  limits  of  the  town.  *  *  *  It  is  often,  very 
difficult  to  determine  the  precise  limits  of  towns,  when  they  have  not  been 
incorporated ;  and,  in  that  case,  different  opinions  may  exist  as  to  where  they 
cease,  and  the  country  begins.  In  cases  of  cities  or  incorporated  towns  a 
surer  criterion  is  fixed  by  the  boundary  line;  and  yet  a  mementos  reflection 
must  satisfy  all  that  the  rule  would  not  be  the  less  exposed  to  embarrass- 
ment, if  not  to  ridicule;  for  it  may  so  happen,  and  in  large  commercial  towns 
such  will  no  doubt  often  be  the  case,  that  a  party  living  within  the  admitted 
environs  of  the  place  may  yet  be  beyond  the  actual  boundary  line  of  the  cor- 
poration, and  so  lose  a  privilege  to  which  he  would  be,  otherwise,  clearly  en- 
titled; and  one  who  resides  two  miles  from  the  holder  may  claim  personal 
notice,  while  another,  living  perhaps  within  fifty  yards  of  him,  must  take  the 
chances  of  the  post-office.  Such  a  discrimination  appears  to  us  to  be  without 
reason  or  foundation.  The  obvious  meaning  of  the  courts,  when  they  require 
personal  notice  if  the  indorser  lives  in  the  same  town  or  place,  is  the  same 
immediate  neighborhood,  whether  it  be  in  town  or  the  country."  Against 
alt  this  weight  of  precedent  and  authority,  both  federal  and  state,  the  case  of 
Bank  v.  Latorence,  1  Pet.  584,  is  cited  and  relied  on.  But  that  case,  so  far 
as  it  confiicts  with  the  rule  or  principle  settled  by  the  cases  cited,  has  been 
overruled;  more  especially  by  the  later  decision  of  the  same  court,  in  the  later 
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ease  of  Bowling  \r.  Harrison^  6  How.  256.  The  ease  was  one  of  pecaliar  di^ 
cumstances.  Lawrence  had  lived  in  Washington  city  and  carried  on  his  trade 
there;  and,  while  so  doing,  he  had  indorsed  a  note  made  payable  at  a  bank  in 
Georgetown.  Before  the  note  matured  and  was  protested  for  non-payment, 
he  had  sold  out  his  business  In  Washington  city,  and  removed  to  a  t&rm  in 
Alexandria  county,  Ya.,  across  the  Potomac  river,  three  miles  from  Oeorge- 
town,  where  he  resided,  resorting  to  Qeorgetown,  as  his  nearest  poet-oflUce,  for 
his  mail.  The  notice  of  protest  was  sent  to  him  by  mail,  addressed  to  him 
at  <}e<Mrgetown ;  and  the  court  decided  that,  under  these  circumstances,  the 
notice  sent  to  his  Icnown  and  nearest  post-office,  (Georgetown,  was  a  sufficient 
service  of  notice.  There  was  no  question  whatever  as  to  his  residence  being 
within  or  without  the  limits  of  Georgetown;  and  it  was  not  pretended  that 
he  did  not  duly  receive  the  notice.    , 

The  judgment  of  the  circuit  oourt  complained  of  is  erroneous,  and  must  be 
reversed  and  annulled;  and  this  court,  proceeding  to  render  such  Judgment 
as  the  said  circuit  court  ought  to  have  rendered  upon  the  special  verdict,  will 
order  judgment  for  the  defendant,  the  plaintiff  in  error  here*  with  costs. 


PisHBURNB  et  use.  9.  Fttbguson  et  al. 
iSwprmM  Oourt  of  AppeaU  of  Virginia,    Aagust  98, 1888.) 

1.  JUDOMBITT— Res  AI>JUDICATA— SPBOITIO  PSKFOBMAirOE. 

A  decree  upon  a  bill  filed  to  set  aside  a  deed  of  plalntUTs  ancestor  on  the  ground 
of  mental  inoapaoity.  annulling  the  deed,  is  no  bar  to  a  bill  filed  bv  the  grantee 
against  the  heirs  of  the  grantor  to  enforce  the  specifio  performanoe  ox  a  contract  to 
convey  the  land  in  question,  made  when  the  grantor  was  of  sound  mind,  that  con- 
tract not  having  been  interposed  as  a  defense  to  the  former  suit  by  way  of  cross-bill 
or  otherwise. 

2.  SFBOnnO  FbRFOBKAKOB— €k>KTIEAGT8  Emtobcbablb. 

Defendants'  ancestor,  a  feeble,  ohildless  widower,  66  years  old,  but  wealthy,  re- 
quested complainants,  Ids  niece  and  her  husband,  whom  he  knew  well,  the  former 
having  been  reared  in  his  family,  to  give  up  their  home,  and  occupy  his,  and  care 
for  him  until  his  death ;  promisinff  orally  to  convey  to  them  the  premises  in  return 
for  their  care.  They  did  so,  and  ne  conveyed  acoording  to  promise,  but  the  deed 
was  vacated  after  his  death,  at  the  suit  of  his  heirs,  for  mental  incapacity.  The 
property  was  but  a  small  portion  of  his  estate,  and  he  was  mentally  sound  when 
the  agreement  was  made.  Complainants  made  valuable  improvements  on  the  land. 
Held,  that  defendants  should  be  required  to  speoiflcally  execute  the  contract  of 
*  heir  ancestor  by  conveying  the  premiMS. 

Appeal  from  circuit  court  of  city  of  Boanoke. 

Bill  by  T.  T.  Fishburne  and  Callie  T  ,  his  wife,  against  Isham  M.  Eurgu- 
son's  heirs,  to  enforce  specifically  a  contract  made  with  said  Furguson  in  his 
life-time,  by  which  he  agreed  to  convey  certain  real  estate  and  personal  prop- 
erty to  complainants.  From  a  decree  dismissing  the  bill  complainants  ap- 
pealed. 

Fenn  &  Cocke  and  ffausbrough  <§  Hauabrofigh,  for  appellants.  P.  IHllard 
and  M  Gfr^ffln,  for  appellees. 

Laot,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Boanoke 
city,  rendered  at  the  April  term,  1888.  On  the  first  Monday  in  February, 
1886,  the  appellants  filed  their  bill  in  the  hustings  court  for  the  dty  of  Boa- 
noke, against  the  appellees*  to  have  specific  performance  of  a  parol  agreement 
made  about  the  1st  day  of  April,  1880,  by  which  Isham  M.  Furguson  had  con- 
tracted with  them,  to  give  and  grant  unto  them  his  house  and  lot  of  six  acres 
of  land,  and  the  furniture  therein,  upon  the  condition  of  their  giving  up  their 
own  home,  and  living  in  his,  the  said  Furguson's,  house,  to  protect,  provide 
for,  and  take  care  of  the  said  Furguson,  an  old  man,  then  diseased,  childless, 
and  a  widower,  much  distressed  and  upset  by  the  recent  death  of  his  wife; 
which  agreement  was  consummated  by  the  delivery  of  possession  to  the  said 
plaintiffs,  and  their  diange  of  circumstances,  by  abandoning  their  own  home. 
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and  by  the  sale  of  it;  and  the  expenditure  by  them  of  large  euma  of  money  in 
erecting  and  constructing  valuable  improveroents  on  the  said  honae  and  lot, 
'With  the  approbation  of  the  said  Furguson;  such  as  refeneing  the  said  lot» 
erecting  a  small  house  thereon*  and  roofing  the  dwelling-house  with  sLate,  and 
repainting  the  same,  which  cost  them  •1,000.  And  that  they  cared  for  the 
said  Furguson  in  sickness  and  in  health  until  his  decease.  That  he,  the  said 
Isham  M.  Furguson,  was  in  sound  mind,  and  competent  to  contract  wfaes 
this  contract  was  made;  and  afterwards,  on  the  15th  of  September,  1880, 
when  his  mind  was  perfectly  sound,  he  voluntarily  executed  a  deed  of  con- 
veyance, conveying  to  them  the  si^  house  and  lot  and  furniture  in  effectua- 
tion of  the  said  parol  contract.  That  the  said  Isham  M.  Forgoaon  having 
had  an  attack  of  mental  aberration  about  the  1st  of  May,  1880,  and  another, 
lasting  a  few  hours,  about  the  10th  of  August,  1880,  after  his  death,  bis 
brothers  and  his  sister,  the  two  Furgusoas,  and  Mrs.  Tench,  brought  suit  in 
the  county  of  Franldin  to  set  aside  tbe  said  deed  of  conve3ranoe  to  the  appel- 
lants, Fishburne  and  wife,  up<m  the  ground  that  the  grantor  therein,  their 
brother,  Isham  M.  Furguson,  was  insane  and  incompetent  to  execute  it,  in 
wliich  they  succeeded,  and  the  same  was  set  aside,  and  the  decision  aJfirmed 
on  appeal  by  this  court.  4  S.  £.  Bep.  575.  But  tiiat  there  was  no  evidence 
adduced,  and  none  can  be  adduced,  t^iding  to  stiow  any  unsoundness  of  mind 
on  the  part  of  Isham  M.  Furguson  at  tlie  time  tbe  parol  agreement  was  made; 
and,  the  deed  having  been  set  aside  for  a  cause  which  did  not  vitiate  nor  In 
anywise  affect  the  parol  agreement  to  convey,  that  they  were  entitled,  upon 
well-settled  principles,  to  have  the  said  agreement,  which  was  upon  a  valua- 
ble consideration  and  fully  executed  on  their  part,  specifically  performed. 
The  defendants  demurred  to  the  bill,  aud  depositions  were  taken  in  the  cause; 
whereupon,  for  reasons  personal  to  the  judge  of  Boanoke  city,  which  rendered 
it  improper  in  his  opinion  for  him  to  preside  at  the  trial,  and  decide  the  cause, 
it  was  removed  to  the  circuit  court  of  Boanoke;  when  the  said  circuit  court, 
at  the  December  term,  1886,  overruled  the  demurrer  so  far  as  it  rested  upon 
the  ground  that  this  suit  had  been  concluded  by  the  suit  to  set  aside  the  deed; 
but  so  far  as  it  rested  upon  an  alleged  variance  between  the  contract  set  up 
in  the  bill,  and  the  one  set  forth  in  tbe  deed  alleged  to  be  in  furtherance  of  the 
said  agreement,  sustained  the  said  demurrer,  and  granted  leave  to  amend. 
An  amended  bill  having  been  filed,  and  the  defendants  having  filed  their  an- 
swer, by  decree  in  the  cause  rendered  at  the  April  term,  18^,  the  demurrer 
was  oveiTuled,  and  the  bill  of  tbe  plaintifls  dismissed  for  reasons  which  tbe 
decree  recites  are  in  writing,  and  made  a  part  of  the  record,  but  which  do 
not  appear  therein.  Whereupon,  the  appellants*  Fishburne  and  Galiie  L.,  his 
wife,  applied  for  and  obtained  an  ai^)eal  to  this  court. 

It  is  sought  to  maintain  the  decree  of  the  circuit  court — First,  upon  the 
ground  that  the  decision  in  the  Franklin  county  case  is  conclusive  of  this  case, 
and  the  question  here  is  res  acyudioata;  and,  secondly,  because  the  contract 
sought  to  be  enforced  is  not  such  as  a  court  of  equity  should  enforce,  because 
it  is  not  fair  and  equal ;  that  full  possession  did  not  accompany  it,  and  because 
the  conduct  of  the  parties  procuring  it  was  not  such  as  would  entitle  them 
to  the  aid  of  a  court  of  equity;  and,  if  fair,  oertain,  and  just  in  all  its  parts, 
still  it  is  not  sufficiently  proved. 

It  is  necessary,  first,  to  consider  whether  this  suit  is  concluded  by  the  suit 
referred  to  in  Franklin  county;  for,  if  tbe  question  is  res  a4iiuUeata^  tbe 
whole  matter  ends  there;  for,  when  a  matter  is  adjudicated  and  finally  deter- 
mined by  a  competent  tribunal,  it  is  considered  as  forever  at  rest.  This  is  a 
principle  upon  which  the  repose  of  society  materially  depends,  and  it  there- 
fore prevails  with  very  few  exceptions  throughout  the  dvilized  world.  This 
principle  not  only  embraces  what  actually  was  determined,  but  also  extends 
to  every  other  matter  which  the  parties  might  have  litigated  in  the  case;  and 
when  the  facts  which  constitute  the  cause  of  aotiou  or  defease  have  been  be- 
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tween  the  same  partiee  enbmltted  to  the  oonsJderation  of  the  court,  and  tMUMed 
upon  by  the  oourt,  they  cannot  again  be  the  proper  subjects  for  an  action  or 
defense,  unless  the  finding  and  Judgment  of  the  court  are  opened  up  or  set 
aside  by  competent  authority.  This  principle  of  law  extends  still  further  in 
quieting  litigation.  A  party  cannot  relitigate  matters  which  he  might  have 
interposed,  but  failed  to  do  in  a  prior  action  between  the  same  partiest  or 
their  privies,  in  reference  to  the  same  subject-matter.  Bates  v.  Spooner^  45 
Ind.  493,  7  Bob.  Pr.  172;  Hopkins  y.  Lee,  6  Wheat.  109.  Courts  of  Justice 
do  not,  in  stating  the  rule,  always  employ  the  same  language;  but  when  every 
objection  urged  in  tbe  second  suit  was  open  to  the  party,  within  the  legiti- 
mate scope  of  the  pleadings  in  the  first  suit,  and  might  have  been  presented 
at  that  trial,  the  matter  must  be  considered  as  having  passed  in  rem  judiea- 
tern,  and  the  former  judgment  in  such  a  ease  is  conclusive  between  the  par- 
ties. Aurora  City  v.  West,  7  Wall.  82,  108;  X60  v.  Kingsbury,  18  Tex.  68; 
Blaekwell  v.  Bragg,  78  Ya.  529.  Mr.  Wells,  in  his  work  on  this  subject, 
says,  (section  252:)  "The  first  step  in  determining  whether  the  matter  might 
have  been  decided  in  tbe  prior  action  is  to  ascertain  whether  it  was  relevant 
or  not;  that  is,  whether  it  was  within  the  scope  of  the  pleadings.  80  that, 
when  one  sets  up,  in  a  subsequent  suit,  a  former  judgment,  he  must  show 
that  the  matter  alleged  by  the  other  party  either  was  actually  litigated,  or  tliat 
it  might  have  been  under  the  issues;  it  being  only  matters  involved  in  the 
issues  that  are  regarded  as  r^  adjudioata."  And  the  general  language  of 
a  decree  will  be  restrained  to  the  issue  made,  and  the  subjeet*matter  under 
consideration  when  it  was  rendered. 

The  original  record  in  the  Franklin  suit,  by  Furguson's  AdmW  and  Olivers 
T.  Jacob  A.  Furguson  and  others,  was  by  consent  brought  here  with  this 
cause,  so.that  the  depositions  therein  may  be  read  in  this  cause.  Upon  look- 
ing into  that  suit,  the  bill  is  filed  to  set  aside  and  annul  the  conveyance  of 
September,  1880.  An  issue  was  directed  out  of  chancery  to  try  the  following 
issues:  (1)  Whether  the  deed  in  the  proceedings  mentioned,  from  Isham  M. 
Furguson  to  T.  T.  Fishbume  and  0.  L.  Fishburne,  was  obtained  by  fraud  or 
undue  infinence.  (2)  Whether  or  not,  at  the  time  of  the  execution  of  the 
said  deed,  the  grantor,  Isham  M.  Furguson,  was  incapable,  by  reason  of  dis- 
ease, old  age,  or  other  causes,  of  dearly  understanding  the  purport  and  object 
of  the  deed.  The  jury  found  the  following  verdict,  which  was  recorded  and  ap- 
proved by  the  court:  "  We,  the  jury,  find  for  the  defendants  on  the  first  issue; 
but  find  that  Isham  M.  Furguson,  on  the  18th  September,  1880,  was  incapa- 
ble of  understanding  the  purport  and  object  of  the  deed  executed  by  him  on 
that  day  to  Tipton  T.  Fishburne,  and  Callie,  his  wife,  and  we  therefore  find 
for  the  plaintiffs  on  the  second  issue."  On  appeal,  the  decree  of  the  court 
below  rendered  on  this  verdict  was  affirmed. 

It  appears  from  the  foregoing  statement  of  the  issues  and  judgment  there- 
under in  the  first  suit  that  the  sole  question  in  issue  there  was  as  to  the  vtdJd- 
ity  of  the  said  deed,  and  the  sole  finding  therein  was  that  the  said  deed  was 
not  valid  and  binding  on  the  grantor  and  those  claiming  as  his  heirs  at  law, 
because  of  his  mental  incapacity  at  the  time  of  its  execution.  The  question 
as  to  the  validity  of  this  deed  was  the  sole  question  in  the  case  to  be  deter- 
mined, and  the  question  in  this  suit  as  to  the  parol  partly  executed  contract, 
for  the  conveyance  of  the  said  house  and  lot,  etc.,  was  not  in  any  wise  per- 
tinent to  the  issue.  If  evidence  of  it  had  been  offered,  it  must  have  been  ex- 
eluded,  under  the  scope  of  the  pleadings  in  that  case;  and  whenever  any  at- 
tempt was  made  to  refer  to  this,  in  the  course  of  taking  the  testimony,  it  was 
promptly  objected  to  as  irrelevant.  It  was  excepted  to,  and  properly  ruled 
out,  as  it  could  not  have  been  introduced  under  the  pleadings  in  that  cause. 
But  it  is  suggested  that  it  might  have  been  brought  in  by  way  of  defense  to 
the  action  by  a  cross-bill,  by  the  defendants  setting  it  up  against  the  plaintiffs. 
Bat  this  would  have  beeUt  in  effect,  tbe  institution  of  a  new  suit,  making  new 
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pleadings,  which  would  have  been  independent  of  the  pending  suit;  and  the 
original  bill  might  have  been  dismisaed,  and  the  cross-bill  remain  unaffected, 
and  the  court  might  have  proceeded  to  decree  upon  the  issues  in  the  cross- 
bill. A  cross-bill  is  proper  whenever  the  defendants,  or  either  of  them,  have 
equities  arising  out  of  the  subject-matter  of  the  original  sait,  which  entitle 
them  to  affirmative  relief  which  they  cannot  obtain  in  that  suit.  Ragland  v. 
Broadnaw,  29  Grat.  420.  In  a  subsequent  case,  decided  in  the  court  of  ap- 
peals of  West  Virginia,  (Land  Co.  v.  Vinah  and  Vinal  v.  Land  Co.,  14  W. 
Ya.  637,)  the  subject  is  elaborately  treated  by  Gbben,  J.,  and  upon  this  sub- 
ject the  foregoing  case  is  followed.  Such  a  bill  is  an  auxiliary  suit  brought 
by  the  defendants  for  their  purposes,  and  such  they  might  have  brought  if  they 
were  so  advised ;  and  the  controversy  would  have  been  a  distinct  controversy, 
arising  under  the  issues  therein,  upon  which  the  court  might  have  decreed 
after  the  original  bill  had  been  dismissed  or  otherwise  dispos^  of.  They  were 
not  obliged  to  bring  their  suit  in  this  way,  however.  The  question  thus  to 
be  raised  was  distinct  from  the  issue  made  by  the  suit  against  them,  and  the 
decision  of  that  suit,  therefore,  in  nowise  affected  their  rights  in  this  regard, 
which  stood  on  wholly  distinct  and  unconnected  ground.  And  they  have  a 
right  now  to  maintain  this  suit,  upon  the  same  or  kindred  principles  which 
entitled  them,  if  they  had  been  so  advised,  to  have  6Ied  their  cross-bill  in  the 
other  suit.  They  had  a  right  to  take  either  course,  but,  it  would  seem,  not 
both.  If  they  had  pursued  the  one  and  brought  the  matter  into  that  suit,  and 
it  had  been  decided,  it  would  have  been  res  adjudicata,  and  they  would  have 
had  no  right  to  pursue  the  other.  The  case  of  Steams  v.  Beckham^  81  Grat. 
881,  is  referred  to  by  counsel,  and  is  a  case  in  point.  On  the  29th  of  Novem- 
ber, 1862,  the  vendor  agreed  to  sell,  for  •100,000,  a  tract  of  land,  and  re- 
ceived ^45,000  in  cash,  with  the  understanding  that  the  residuoi,  955,000, 
should  be  paid  in  10  days.  On  the  8d  of  Deceml^er  following  the  vendor 
was  stricken  with  paralysis;  but  the  matter  was  carried  on,  and  the  $55,000 
was  paid,  and  the  deed  made  and  possession  given  of  the  land.  Thus  the 
matter  stood  for  some  years,  when  the  grantor,  growing  worse,  a  committee 
was  appointed  for  him,  and  in  September,  1866,  the  said  committee  instituted 
his  suit  to  set  aside  the  deed,  on  the  ground  of  mental  incapacity  of  the  gran- 
tor at  the  time  of  its  execution,  and  also  to  have  the  contract  rescinded,  be- 
cause of  improper  influences  exercised  over  him,  and  the  inadequacy  of  con- 
sideration. The  court  set  aside  the  deed,  and  directed  that  the  vendees  should 
surrender  the  land,  unless  within  90  days  they  should  file  a  bill  for  the  spe- 
cific execution  of  the  contract,  which  bill  for  specific  execution  was  filed;  and 
in  that  case,  while  the  contract  was  not  specifically  executed,  the  vendees  were 
required  to  make  restitution  of  the  money  they  had  received,  which  was  de- 
clared to  be  a  lien  on  the  land.  Notwithstanding  the  cancellation  of  the  deed 
because  of  imbecility  of  the  grantor  at  the  date  of  its  execution,  such  action 
was  held  not  to  have  concluded  or  to  have  adjudged  the  rights  of  the  parties 
to  claim  the  specific  execution  of  the  agreement  made  under  different  circum- 
stances; that  is,  before  the  stroke  of  paralysis  which  wrought  the  Imbecility. 
So,  in  this  case,  the  cancellation  of  the  deed,  because  of  incompetency  existing 
at  the  date  of  its  execution,  does  not  affect  in  anywise  a  contract  made  and 
performed  before  any  incapacity  or  insanity  had  set  in;  and  we  think  the 
plaintiffs  have  a  right  to  maintain  this  suit. 

Upon  the  question  as  to  whether  this  contract  Is  such  as  should  be  spe- 
cifically performed  in  the  light  of  the  decided  cases,  we  have  no  doubt.  An 
agreement,  to  be  entitled  to  be  carried  into  specific  performance,  ought  to  be 
certain,  fair,  and  just  in  all  its  parts.  It  is  not  considered  as  a  matter  of 
right  in  either  party;  but  it  is  matter  of  discretion  in  the  court;  a  matter  of 
sound  and  reasonable  discretion,  which  grants  relief  according  to  the  cir- 
cumstances of  each  particular  case.  €k>urt8  of  equity  will  not  decree  a  specific 
performance  in  cases  of  fraud  or  mistake,  or  of  hard  or  unconscionable  bar^ 
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gains;  or  when  the  decree  would  produce  injustice;  or  when  it  would  compel 
the  party  to  an  illegal  or  ioimoral  act;  or  when  it  would  be  against  public 
policy;  or  when  it  would  involve  a  breach  of  trust;  or  when  a  performance  has 
become  impossible;  and  generally  not  in  any  cases  when  such  a  decree  would 
be  inequitable,  under  all  the  circumstances.  2  Story,  Eq.  Jur.  §  769;  Sugd. 
Vend.  c.  3,  §  4,  p.  123.  In  this  case  an  old  man  66  years  of  age,  a  widower, 
and  childless,  finds  himself,  upon  the  death  of  his  wife,  lonely  and  unhappy 
in  their  former  home.  He  has  relatives  who  appear  to  have  been  anxious  to 
get  a  share  of  his  property  at  his  death,  but  they  do  not  fill  the  measure  of  his 
need.  His  wife's  niece,  the  appellant  Mrs.  Fishburne,  had  been  reared  in  his 
house  from  early  childhood,  bad  been  married  a  short  time  before  his  wife's 
death  to  T.  T.  Fishburne,  who  was  a  proUgi  of  his,  and  they  togeth^  had 
gone  to  live  in  their  own  home.  IN'eeding  womanly  ministrations  about  his 
home,  he  said  this  foster  child  was  most  suited  to  his  wants.  She  knew  his 
ways;  he  knew  her;  there  was  nothing  strange  between  tbem;  and  he  asked 
her  to  give  up  her  home,  and  come  to  his  bouse,  and  with  her  husband  make 
it  a  home  for  him,  provide  for  him,  feed  him  in  health,  nurse  him  in  sickness. 
He  might  live  for  years;  he  might  survive  a  short  time  only.  For  this  care 
and  nurture  he  could  not  offer  hire  or  wages.  He  wanted  a  daughter,  not  a 
servant;  and  he  agreed  to  give  this  property  to  the  two;  to  be  a  home  for  him 
and  for  them  as  long  as  he  lived,  and  for  them  when  he  died.  He  was  other- 
wise wealthy,  and  this  was  but  a  small  part  of  his  estate.  They  fully  per- 
formed on  their  part, — ^left  their  home,  changed  their  circumstances,  and,  with 
unchallenged  kindness  and  affection,  cared  for  him  tenderly  as  long  as  he 
lived.  He  made  them  a  deed  to  the  property;  but,  before  this  was  done,  old 
age  and  disease  had  made  more  n^id  strides  than  lie  thought,  and  he  has  been 
adjudged  to  be  incompetent,  by  reason  pf  mental  and  bodily  infirmity,  to  make 
a  deed  in  September,  1880.  3ut  there  is  not  a  hint  in  all  the  evidence  in  the 
cause  that  he  was  in  any  wise  affected  mentally  or  bodily  when  he  made  this 
contract.  All  his  maladies  came  long  afterwards.  He  received,  at  the  hands 
of  Fishburne  and  wife  all  he  bargained  for;  and  much  or  little,  speaking  gen- 
erally, it  was  a  great  deal  to  bun  in  his  old  age,  his  loneliness,  and  infirmity. 
It  was  what  in  his  right  mind,  in  unimpaired  mental  and  bodily  vigor,  he 
agreed  to  give  this  house  and  lot  for,  and  to  which  he  did  give  a  deed.  Why 
should  this  contract  not  be  enforced?  These  parties  have  expended  their 
money  on  it,  and  greatly  improved  it.  They  have  fully  performed  on  their 
part,  and  the  contract  should  be  specifically  executed.  The  principles  upon 
which  this  should  be  decreed  are  fully  set  forth  in  the  late  case  of  Haliey  v. 
Peters^  79  Ya.  66,  and  authorities  cited.  Bwkhdlder  v.  Ludlam.  80  Grat. 
225.  The  first-named  case  was  similar  to  this  in  its  details,  yxd  the  contract 
was  there  specifically  executed  by  decree  of  this  court. 

The  decree  of  the  circuit  court  of  Boanoke  city  having  dismissed  the  bill  of 
the  plaintiffs,  the  same  will  be  reversed  and  annulled,  and  a  decree  rendered 
here  in  accordance  with  the  foregoing  opinion. 


South- Wbst  Va.  Imp.  Co.  v.  Smith's  Adm'b. 

iSapreme  Court  of  Appeals  of  Virginia.    August  28, 1888.) 

Mastbb  Ain>  Sbbtani>— NseLiosNCB  ow  Mastbb— Pubabiko. 

A  deolaration  by  the  administrator  of  a  servant  against  the  master  for  oanslng 
intestate^s  death  bj  negUgenoe,  alleging  in  one  count  that  it  was  defendant's  duty, 
<*to  the  extent  of  its  ability,  by  due  and  proper  skill,  care,  foresight,  prudence, 
and  caution  to  provide  for  intestate's  safety,  and  to  select  competent  agents  to  man- 
Me  its  machinery,  *'  and,  in  the  second  count,  that  it  was  defendant's  duty  to  ''see 
that  its  machinery  was  in  as  safe  condition,  and  under  as  safe  management,  as  oouSd 
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be  Teuonably  proirided  by  d«e  ftnd  proper  skill,  care,  foresight,  and  prndenoe,* 
which  it  had  failed  to  do,  and  hence  the  accident,  correctly  states  in  both  counts  the 
master^B  duty  to  a  servant,  and  charges  want  of  nothing  more  than  ordinaxy  oare.* 

a.  Sams— EyiDBNOB— SuiwioiitNOT. 

Intestate  was  a  **  door-boy  **  in  the  defendants  mines,  his  dut^  being  to  open  and 
close  doors,  one  of  whloh  was  the  *^ intake**  or  door  out  of  whloh  the  cars  were  ran. 
As  cars  came  on  the  main  track  loaded  the  brakes  were  applied,  and  wheels  blocked 
by  a  *^spragger, "  until  the  train  was  made  up,  when  the  brakes  were  loosened,  and 
of  its  own  momentum  it  went  down  the  track,  and  at  a  signal  the  door-b^  woold 
open  the  **  intake  **  door,  to  do  which  it  was  neoessary  to  cross  the  track,  llie  only 
lights  were  the  miner's  lamps,  one  of  which  the  train  runner  carried  on  the  front 
car.  The  accident  occurred  by  the  weight  of  one  car  starting  the  others,  the  brakes 
of  some  being  defective,  and  but  one  ^'spragger*'  was  on  duty  at  the  time,  instead 
of  two,  as  usual.  Intestate's  position  was  in  a  spaoe  of  about  five  feet  wide  between 
the  mine  wall  and  the  track,  at  the  **  intake"  door.  The  train,  with  no  ronner  on, 
collided  with  the  door,  killing  intestate  instantly.  Held,  evidenoa  of  dafendanVs 
negligence  sufficient  to  sustain  a  verdict  for  plaintiff. 

8.  Same— CoNTRiBUTOET  Negliobnce. 

There  was  conflicting  evidence  as  to  whether  or  not  deoeased  was  usually  atten- 
tive to  his  duties,  and  it  was  shown  that,  shortly  before  the  train  started,  deoeased 
was  away  from  his  place,  but  for  what  reason  aid  not  appear,  and  was  seen  going 
at  a  run  towards  tl^  door  in  time  to  be  there  before  the  train.  There  was  blood  on 
the  ground  near  the  door,  but  none  on  the  door,  nor  anything  to  show  that  deceased 
was  struck  before  the  train  reached  the  door  and  dragged  to  it  by  the  train.  Held 
not  sulficient  evidence  6f  contributory  negligence  to  require  a  verdict  for  defend- 
ant. 

4.  Samb. 

Nor  would  contributory  negligence  be  necessarily  inferred  from  the  ftet  that  de- 
ceased, without  signal  or  orders,  attempted  rashly  to  open  the  door  in  order  to  ^event 
the  possible  consequences  to  himself  of  a  collision  between  the  door  and  the  train. 

Error  to  circoit  court,  Tazewell  county. 

Action  by  the  administrator  of  William  H.  Smitti,  deoeasedy  against  theSoutii- 
West  Virginia  Improvement  Company,  a  mining  corixyratioQ,  for  negligently 
causing  intestate's  death.    Verdict  for  plaintiff,  and  defendant  brings  error. 

FiUtan,  May  i&  May^  for  plaintiff  in  error.  Rmwy  <ft  Ghraham^  for  defend- 
ant in  error. 

IjBWis,  p.  The  first  question  is  whether  the  declaration  is  defective.  It 
alleges  in  the  first  count  that,  at  the  time  the  accident  in  question  occurred* 
the  defendant  company  W£3  the  owner  of  certain  coal  mines,  in  Tazewell 
county,  which  it  was  engaged  in  operating,  and  that  William  H.  Smith,  the 
plaintiff ^s  intestate,  an  infant  of  13  years  and  11  months  of  age,  was  an  em- 
ploye of  the  company;  that  it  was  the  duly  of  the  company  to  *'use  dae  and 
proper  care  for  the  safety  of  the  said  William  H.  Smith,  while  he  was  bo  em- 
ployed and  working  in  said  coal  mines;  and  to  the  extent  of  its  ability,  by  due 
and  proper  skil^and  care,  to  so  provide  in  operating  said  coal  mines  as  that 
the  said  William  H:  Smith  could  safely  work  therein  while  in  the  service  of 
the  defendant,  and  also,  to  the  extent  of  its  ability,  by  due  and  proper  care, 
foresight,  prudence,  and  caution  to  select  competent  agents  to  manage*  coo- 
trol,  and  operate  said  coal  mines,  and  to  manage  and  contioi  the  Quu^ineiy 
and  cars  which  were  used  in  and  about  said  coid  mines,  etc.  The  second  and 
last  count  alleges  that  it  was  the  duty  of  the  defendant  ''to  keep  the  said  ooal 
mines,  and  the  machinery  therein,  and  its  cars  used  for  conveying  coal  in  and 
about  said  coal  mines,  in  as  good  order,  safe  condition,  and  under  as  good  con- 
trol, as  human  care,  foresight,  and  prudence  could  reasonably  provide;  and 

1  Concerning  the  requisites  and  sufBciency  of  the  pleadings  in  actions  for  negligent 
injuries,  see  Canter  v.  Mining  Co., 85  Fed.  Rep. 41 ;  Railroad  Co.  v.  Jones,  (A1&)  BSouth. 
Rep.  902,  and  note;  RaUway  Co.  v.  Richardson,  (Ga.)  afii\».  119,  and  note;  HJarper  v. 
RaUzoad  Co.,  86  Fed.  Rep.  — , 

As  to  the  duty  of  a  master  to  provide  safe  and  proper  arrangements  and  machinery, 
with  which  his  employes  are  to  work,  and  the  degree  of  care  required  of  him  in  that  re- 
spect, see  Canter  v.  Mining  Co.,  supra,  and  note ;  Buckley  v.  Iron  Ore  Co.,  2  N.  T.  Snpp. 
183;  Berger  v.  RaUway  Co.,  (Minn.)  88  N.  W.  Rep.  SU,  and  note;  Shennan  t.  f 
^o.,  (Wis.)  89  N.  W.  Rep.  866,  and  note. 
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also  to  use  doe  and  proper  care  and  eantioD  in  selecting  cateful  and  o(»npetent 
agents  to  operate  said  coal  mines,  and  to  run,  manage,  and  control  said  ma^ 
chineiy,  and  the  said  cars*  and  to  see  that  the  ears  were  under  good  and  safe 
control,  sofar  as  could  be ressonaldy provided."  Bat  that  the  defendant  "did 
not  use  such  oaie  and  caution  as  aforesaid,  and  as  was  required  of  it^  but,  on  the 
contrary  thereof,  was  altogether  careless  and  negligent,  in  this,  to-wit,  that 
by  and  through  its  servants  and  agents  it  negligently  permitted  its  oars,  used 
in  and  about  its  coal  mines  as  aforesaid,  to  strike  and  run  over  the  said  Will- 
iam H.  Smith,  whereby  he  was  instantly  killed,  while  in  the  service  of  the 
defendant,  and  at  his  post  of  duty."  There  was  a  demurrer  to  the  declaration, 
and  to  each  count  thereof,  but  the  demurrer  was  overruled;  and  this  ruling 
of  the  circuit  eourt  is  assigned  as  error.  It  is  contended  that  tlie  demurrer 
ought  to  have  been  sustained,  because  the  declaration  alleges  that  the  defend- 
ant was  bound  to  use  a  degree  of  care  higher  than  the  law  requires. 

It  is  not  disputed  that  the  defendant  was  bound  to  use  ordinary  care;  that 
is  to  say,  such  care  as  reasonable  and  prudent  men  use,,  under  like  drcum- 
atanoes,  in  selecting  competent  servants,  and  in  supplying  and  maintaining 
suitable  and  safe  appliances  for  the  work  to  be  performed,  and  in  providing 
generally  for  the  safety  of  the  servant  in  the  course  of  the  employment, — ^re- 
gard b^ng  had  to  the  character  of  the  work,  and  to  the  difficulties  and  dangers 
attending  it,  for  what  would  be  ordinarv  care  in  one  case  may  be  gross  negli- 
gence in  another.  Beach,  Contrib.  Neg.  22;  2  Thomp.  Neg.  982;  DarraeuttsY, 
RaUroad  Co,^  2  S.  E.  Kep.  511,  and  cases  cited.  It  is  contended  that  the  dec« 
laration  in  the  present  case  goes  beyond  this,  and  alleges  that  the  defendant, 
to  the  extent  of  its  ability,  and  as  far  as  human  care,  foresight,  and  prudence 
could  provide,  was  bound  to  care  for  the  safety  of  its  employes,  and  that  it  is 
liable  in  this  action  for  failing  to  exercise  such  care.  We  do  not  think  that, 
upon  a  fair  construction  of  the  language  used,  the  declaration  is  justly  open 
to  this  objection.  The  language  in  the  declaration  upon  which  the  objection  is 
based  must  be  read  in  the  light  of  the  qualifying  words  which  immediately  ac- 
company it;  and,  thus  construed,  the  declaration  is  unobjectionable,  though 
it  is  quite  true  it  might  have  been  better  expressed.  Thus,  in  the  first  count, 
wherein  it  is  alleged  that  the  defendant  was  bound,  to  the  extent  of  its  abil- 
ity, to  provide  for  the  safety  of  the  plaintiff's  intestate,  the  allegation  is  qual- 
ified by  the  words,  ''due  and  proper  care,"  etc.,  so  as  to  read,  in  substance, 
that  it  was  the  duty  of  the  defendant,  to  the  extent  of  its  ability,  by  the  use 
of  due  and  proper  care,  to  provide  for  the  safety  of  its  servants  in  the  course 
of  the  employment ;  Uius,  in  effect,  charging  no  higher  degree  of  care  than  the 
law  requires.  And  so,  in  the  second  count,  the  allegation  is  not  that  the  de- 
fendant is  bound  absolutely  to  keep  its  cars  in  as  safe  condition  and  under  as 
good  eontrol  as  human  care  and  foresight  can  possibly  provide,  but  under  as 
good  control  as  human  care  and  foresight  ean  reasonably  provide,— just  as  in 
the  concluding  part  of  the  count  it  is  alleged  that  it  was  the  duty  of  the  de- 
fendant **to  see  that  the  cars  were  under  good  and  safe  control,  so  far  as  could 
be  reasonably  provided. "  This  being  so,  it  would  be  an  illiberal  and  too  strict 
a  eonstruotion  to  hold  that  the  decUration  charges  that  the  defendant  was 
bound  to  use  more  than  reasonable  care;  and  reasonable  care,  which  is  noth- 
ing more  or  less  than  ordinary  care,  is  required  of  the  employer.  Ck>oley, 
Torts,  657;  Clark^a  Adm'ry  Railroad  Co.,  78  Va.  709;  Railway  Co.  v.  If(y 
DaniOs,  107  U.  9.  454, 460, 2  Sup.  Ct.  Bep.  932.  In  2  Thomp.  Neg.  986, 987, 
a  case  is  cited  from  the  supreme  court  of  Illinois,  in  which  it  was  held  that, 
while  railroad  companies  are  not  insurers  of  the  safety  of  their  employes,  or 
that  their  road  appurtenances,  and  instrumentalities  are  safe  and  in  good  con- 
dition, yet  they  are  bound  to  do  all  that  human  care,  vigilance,  and  foresight 
ean  reasonably  do,  consistent  with  the  modes  of  conveyance  and  the  practical 
operation  of  the  road,  to  put  them  in  that  condition  and  to  keep  them  so.  And 
the  principle  equally  applies  to  the  present  case. 
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No  qaeetion  is  raised  in  this  connection  as  to  tlie  infancy  of  the  platntifiTs 
intestate,  and  very  properly,  because  a  minor,  no  less  than  an  adult,  takes 
upon  himself  the  ordinary  hazards  incident  to  the  service  in  which  he  engages  ; 
and  whether  an  infant  employe  who  is  injured  in  the  service  has  sufficient 
understanding  to  fully  appreciate  the  nature  and  extent  of  those  hazards,  or 
whether  the  master  has  neglected  to  talce  due  precaution  to  inform  him  of 
them,  are  questions  of  fact  for  the  Jury,  and  as  to  which  there  need  be  no 
averment  in  the  declaration.    2  Thomp.  Neg.  977;  Ck)oley,  Torts,  553. 

The  circuit  court,  therefore,  did  not  err  in  overruling  the  demurrer  to  tlie 
declaration;  and  the  next  and  only  other  question  is  whether  there  was  error 
in  overruling  the  defendant's  motion  to  set  aside  the  verdict,  on  the  ground, 
that  the  verdict  is  not  supported  by  the  evidence.  It  is  contended  that  tbe 
motion  ouglit  to  have  been  granted — Firsts  because  the  evidence  fails  to  es- 
tablish negligence  on  the  part  of  the  company;  and,  secondly,  because  it  dis- 
closes such  contributory  negligence  on  the  part  of  the  plaintiff's  intestate  as 
to  defeat  a  recovery.  The  bill  of  exceptions  embodies  a  certificate,  which  Is 
partly  a  certificate  of  facts  and  partly  a  certificate  of  evidence.  It  appears 
from  the  certificate  of  facts  that,  at  the  time  he  was  killed,  the  plaintiff's  in- 
testate was  employed  by  the  defendant  company  as  a  '^door-boy,"  whose  duty- 
it  was  to  attend,  and  to  open  and  close  when  required,  certain  doors  in  ttie 
coal  mines,  which  were  being  operated  by  the  defendant.  There  is  what  is 
called  an  entrance  to  the  mines,  which  extends  northward  some  distance  into 
the  mines,  along  which  a  track  with  rails  is  laid,  ovei*  which  the  coal  is  can* 
veyed  from  the  mines  in  cars  of  about  two  tons'  capacity  each.  A  number  or 
chambers  open  upon  this  entrance,  from  which  the  loaded  cars  are  drawn  by 
mules  to  the  main  track  on  the  entrance.  As  each  car  is  brought  out,  it  is 
put  upon  the  main  track,  and  there  stopped.  The  mules  are  then  unhitched* 
and  the  car  turned  over  to  an  employe,  called  a  "spragger,"  whose  duty  it  is 
to  apply  the  brakes*  and  to  ''sprag"  it;  that  is,  as  an  additional  precaution  to 
keep  the  car  stationary,  to  put  a  block  of  wood  in  front  of  the  wheels,  or,  as 
it  is  also  called,  to  "chock"  it.  The  chambers  above  mentioned  are  numbered 
successively  from  1  to  II,  and,  to  bring  the  coal  from  these  chambers,  twto 
mule-drivers  are  employed,  and  the  custom  has  been  to  employ  as  many  spra^* 
gers.  From  chamber  No.  II  to  the  door  near  the  mouth  of  the  mine,  called 
the  "intake  door, "  the  track  is  on  a  down  grade.  It  is  the  custom,  commenc- 
ing with  chamber  No.  1,  to  bring  the  coal  from  the  chambers  in  the  order  oC 
succession;  and,  when  a  sufficient  number  of  cars  (usually  25)  have  been 
brought  out  and  stationed  on  the  track,  it  is  the  duty  of  "the  train  runner*' 
to  couple  them,  and  then  to  take  the  train  down  the  track,  and  out  of  tbe 
mines, — the  train,  when  the  brakes  are  taken  off,  moving  of  its  own  momen- 
tum. The  duty  of  the  plaintiff's  intestate  was  to  keep  closed,  until  he  was 
ordered  to  open,  four  doors  in  the  entrance,  namely,  a  door  at  the  mouth  of 
each  of  the  chambers  designated,  respectively,  as  Nos.  1,  2,  and  8,  and  also 
the  door  across  the  entrance,  or  the  "intake  door."  These  doors  are  essential 
to  the  proper  ventilation  and  safety  of  the  mines,  and  are  designed,  as  occa- 
sion requires,  to  admit  or  exclude  the  air,  which  is  driven  into  the  mines 
through  the  entrances  and  chami:>ers  by  means  of  a  large  fan  run  by  an  en* 
gine.  They  are  hung  upon  hinges,  and,  at  the  time  of  the  accident  in/]ue8- 
tion,  were  in  good  working  order.  Between  the  track  along  the  entrance 
and  the  west  wall  of  the  entrance  there  Is  only  a  space  of  five  feet,  and  in 
this  narrow  space,  at  the  "intake  door"  and  inside  of  and  behind  thedoor» 
the  plaintiff's  intestate,  a  boy  of  13  years  and  II  months  old,  was  stationed. 
From  this  point  he  went  to  any  of  the  other  three  doors,  a][>ove  mentioned, 
when  his  duty  called  him  there,  and  returned  after  his  duty  was  performed. 
It  was  necessary  for  him,  in  order  to  open  the  doors,  to  cross  the  track;  so 
that  his  position  was  one,  not  only  of  responsibility,  but  of  danger.  Inside 
the  mines,  lights,  of  course,  are  required  to  enable  persons  to  see  at  all,  and 
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hence  each  worker  In  the  mines  carries  a  light  fastened  into  his  cap.  When 
a  train  has  been  made  up,  and  is  ready  to  move  out  of  the  mines*  it  is  the  duty 
of  ''the  train-runner"  to  mount  the  forward  car,  with  a  light  on  his  cap» 
slacken  the  brakes,  and  notify  the  switchman  of  his  readiness  to  mere,  who 
in  turn  signals  the  door-keeper  to  open  the  door  across  the  entrance,  so  as  to 
allow  the  train  to  pass  through,  and  out  of  the  mines.  At  the  time  the  acci- 
dent occurred  only  one  "spragger**  was  on  duty.  The  other  was  absent,  and 
the  superintendent  in  charge  had  been  notified  of  his  absence;  but  his  place 
was  not  supplied  until  in  the  afternoon  of  that  day,  and  some  time  after  tlie 
accident  had  happened.  On  the  morning  of  the  same  day  there  were  brought 
from  chambers  5,  6,  7,  and  8,  seven  loaded  cars  of  coal,  which,  in  their  order, 
were  put  upon  the  main  track,  **spragged,"  and  left  standing  there.  Soon 
afterward  the  eighth  car  whs  brought  out,  and  put  upon  the  track,  which 
moved  down  upon  the  stationary  cars  in  front  of  it  with  such  force  as  to  set 
them  in  motion;  the  result  of  which  was  that  the  whole  train  was  suddenly 
sent  down  the  grade,  breaking  through  the  ''intake  door,''  and  passing  over 
and  instantly  killing  the  plaintifT^s  intestate,  whose  mangled  body  was  found 
under  the  second  car  at  or  near  the  door,  where  the  tiain  stopped. 

These  are  the  principal  "facts  proved"  in  the  case.  In  addition  to  this, 
however,  there  is  a  certificate  of  evidence,  some  of  which  was  introduced  by 
the  plaintiff,  and  some  by  the  defendant,  and  as  to  which  we  will  consider  the 
case  as  on  a  demurrer  to  the  evidence  by  the  defendant,  the  plaintiff  in  error 
here;  that  is  to  say,  the  latter  must  be  considered  as  admitting  all  that  the 
jury  could  reasonably  infer  from  the  plaintiff's  evidence,  and  as  waiving  all 
its  own  evidence  which  contradicts  the  plaintiff's  evidence,  or  the  credit  of 
which  is  impeached,  and  all  inferences  from  its  own  evidence  which  do  not 
necessarily  fiow  from  it.  Trout  v.  Railroad  Co.,  23  Grat.619;  Railroad  Co. 
V.  Ifoore*8  Adtn'r^  78  Ya.  98.  This  is  the  rule  of  decision  in  the  appellate 
court  prescribed  by  section  8484  of  the  new  Oode,  and  which  is  applicable  to 
the  present  case,  although  the  judgment  of  the  lower  court  was  rendered  be- 
fore the  Code  took  effect;  for  the  statute,  when  so  applied,  takes  away  no 
vested  right,  but  simply  prescribes  a  rule  of  decision  or  of  practice,  in  the  ap- 
pellate conrt,  which  it  was  competent  for  the  court,  independently  of  the  stat- 
ute, to  have  adopted,  to  operate  retrospectively  as  well  as  prospectively,  and 
thereby  to  have  changed  the  rule  which  it,  not  the  legislature,  had  previously 
adopted  in  such  cases,  which  required  all  the  parol  evidence  of  the  exceptor  to 
be  rejected  when  the  evidence'  was  certified.  No  point,  however,  as  to  the 
propriety  of  applying  the  statutory  rule  to  the  present  case  is  made  by  the  de- 
fendant in  error,  and  we  will  not  stop,  therefore,  to  further  discuss  it.  Sedg. 
St.  &  Const.  I^w,  163,  note.  Indeed,  upon  the  evidence  in  the  record,  the  ap- 
plication of  the  new  rule  is  not  less  favorable  to  the  defendant  in  error  than 
that  which  has  heretofore  prevailed,  since,  upon  a  most  important  point  in 
the  case,  the  evidence  of  the  exceptor  is  extremely  favorable  for  the  former* 
Thus,  Peter  Curry,  the  "spragger,"  who  was  examined  as  a  witness  for  the 
defendant  company,  and  whose  duty  it  was  to  "sprag"  the  cars  as  they  wei*e 
brought  from  tlie  chambers,  testifies  that  while  the  biukes  on  the  eighth  car, 
at)ove  mentioned,  which  collided  with  the  train  and  started  it,  were  good, 
"some  of  those  on  the  other  cars  were  not  good," — thus  establishing  negli- 
gence on  the  part  of  the  company,  whose  duty  it  was  to  supply  and  maintain 
suitable  and  safe  machinery  for  its  work,  and  showing,  moreover,  a  state  of 
things  from  which  the  jury  might  have  very  reasonably  inferred  that  the  neg- 
ligence of  the  company  was  the  proximate  cause  of  the  injury  complained  of; 
that  is  to  say,  that  the  starting  of  the  train  was  caused  by  the  defective  brakes 
on  the  stationary  cars  which  were  set  in  motion  by  the  concussion  produced 
by  the  eighth  car,  and  not  alone  by  the  negligence  of  a  fellow-servant,  for 
which  the  company  would  not  be  liable.  Hough  v.  Railway  Co,,  100  U.  S. 
218;  Moon^  v.  Railroad  Co.,  78  Va.  745;  Railroad  Co.  v.  Novfnent,  4  S.  E. 
v.7s.E.no.9 — 24 
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Bep.  211;  Whart.  Neg.  g  211.  The  Jury  might  also  have  reasonably  inferred, 
from  the  factn  and  evidence  in  the  r<dcord,  that  the  casualty  was  caused  by  the 
absence  of  a  "spragger;**  it  being  proved  that  it  was  customary,  and  there- 
fore presumably  necessary,  to  employ  not  less  than  two  ''spraggers,"  and  one 
was  absent  when  the  deceased  was  killed.  In  Jones  v.  Cotton  Mills,  82  Ya. 
140,  Judge  BiOHARDSON,  in  delivering  the  opinion  of  the  court,  remarked 
that  the  general  rule,  which  exempts  the  master  from  liability  to  his  servants 
for  injuries  received  by  them  in  the  course  of  the  employment,  does  not  apply 
where  he  undertakes  to  run  dangerous  machinery  with  insufficient  help,  in 
consequence  of  which  the  servant  is  injured.  Such  conduct  on  the  part  of 
the  master,  he  said,  is  negligence,  and  constitutes  a  recognized  exception  to 
the  general  rule.  Citing  Pierce,  B.  K.  372,  note;  Flike  v.  Railroad  Co,,  53 
N.  Y.  549;  Booth  v.  Railroad  Co.,  73  N.  Y.  38;  Snow  v.  Railroad  Co.,  8 
Allen,  441. 

The  jury  were  also  warranted  in  finding  that  the  defense,  resting  upon  the 
alleged  contributory  negligence  of  the  deceased,  was  not  sustained.  There 
was  evidence  for  the  plaintiff  tending  to  show  that  the  deceased  was  attentive 
to  his  duties,  "never  had  to  be  told  a  thing  the  second  time,''  and  was  "al- 
ways at  his  post, "  though  one  of  the  plaintiff's  witnesses  testified  that  he  had 
frequently  seen  him  away  from  liis  door.  For  the  company  there  was  evi- 
dence tending  to  show  that,  two  days  before  the  casualty  occurred,  he  was 
found  absent  from  his  poet,  and  disciiarged  by  the  manager  of  the  mines,  but 
was  taken  back  into  the  service  upon  his  promising  to  be  more  attentive;  that 
he  absented  himself  from  his  post  several  times  before  he  was  discharged,  and 
that,  just  before  the  casualty  occurred,  he  was  absent  from  his  door,  and  was 
seen  near  the  mouth  of  the  chamber  No.  9.  One  pf  the  company's  witnesses 
testified  that  when  the  eighth  car,  above  mentioned,  was  brought  out  of  the 
chamber,  the  mulerdriver  called  to  him  (the  deceased)  to  go  back  to  his  door, 
whereupon  "he  started  down  the  entrance  in  a  run."  It  is  proven  that  the 
distance  from  the  mouth  of  the  chamber  No.  9  to  the  "intake  door"  is  276 
feet,  and  the  force  of  the  witness'  testimony  is  consequently  weakened  by  his 
further  statement,  that  it  was  not  until  four  or  five  minutes  afterwards  that 
the  "crash  at  the  door  was  heard,"  when  the  deceased  was  killed.  It  cer- 
tainly could  not  have  taken  four  or  five  minutes  for  the  deceased  to  run  less 
than  100  yards,  and  the  jury  were,  therefore,  warranted  in  inferring  that  be 
had  time  to  return  to  his  post  at  the  door  before  the  train  started  down  the  , 
grade,  and  that  he  was  not  run  over  before  he  got  there.  The  defendant, 
however,  in  opposition  to  this  view,  also  relies  upon  the  fact  that  no  blood 
was  found  upon  the  door,  which  was  carried  away  by  the  front  car.  This 
necessarily  shows,  it  is  contended,  that  he  was  not  struck  at  the  door,  but  at 
a  point  above  the  door,  and  that  his  body  was  dragged  by  the  train  to  and 
through  the  door.  We  do  not  think  so.  Ko  blood  was  found  upon  the  track 
above  the  door,  though  some  was  found  upon  the  ground  just  below  the  door; 
and  the  record  shows  that,  for  the  deceased  to  open  the  door,  it  was  necessary 
for  him  to  cross  the  track,  take  hold  of  a  handle  on  the  door,  and  return  to 
his  place,  holding  the  handle.  And  hence  the  jury  may  have  inferred  that, 
when  the  deceased  was  struck,  the  door  was  partially  open,  and  that  his  po- 
sition on  the  track  with  reference  to  the  door  was  such  that  he  might  have 
been  struck  by  the  train,  and  his  body  not  driven  against  the  door.  At  all 
events,  the  jury,  whose  province  it  was  to  weigh  the  facts  of  the  case,  found 
against  the  theory  of  the  defendant,  and  we  cannot  properly  say  they  were  not 
warranted  in  so  finding. 

But  it  is  contended  tiiat,  if  the  deceased  was  not  killed  before  he  reached 
the  door,  then,  in  view  of  the  fact  that  no  signal  or  order  to  open  the  door 
was  given  him,  his  attempt  to  open  it,  in  front  of  an  advancing  train,  was 
contributory  negligence,  which  defeats  the  action.  This  position,  also,  is  un- 
tenable.   It  by  no  meaAS  follows  that  the  action  cannot  be  maintained,  be- 
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caofle  tlie  dedsased,  in  attempting  to  open  the  door,  acted  without  ordera,  or 
even  contrary  to  orders.  As  we  have  seen,  the  space  was  only  five  feet  be- 
tween the  car  track  and  the  western  wall  of  the  entrance,  at  the  door,  where 
the  deceased's  post  of  duty  was;  and  the  jury  may  have  believed  that  the  de- 
ceased, seeing  or  hearing  the  approaching  train,  and  fearing  the  constsquences 
to  himself  of  a  collision  between  the  train  and  the  door,  which  was  made  of 
thick,  heavy  timber,  and  securely  fastened,  rashly  attempted  to  open  the  door, 
and  thereby  lost  his  life.  This  tlie  jury  may  have  believed  from  the  evidence, 
and  yet  the  right  to  maintain  the  action  is  not  thereby  affected,  if  they  also 
believed  from  the  evidence,  as  they  evidently  and  reasonably  did  believe,  ttiat 
the  company  was  negligent,  and  that  the  deceased  was  consequently  put  in 
perU,  and  that  his  act,  under  the  circumstances,  was  such  an  act  as  an  ordi- 
narily prudent  person  miglit  have  been  expected  to  do,  under  like  circum- 
Btancee,  although  they  may  have  further  believed  that  the  injury  would  not 
have  happened  if  the  act  had  not  been  done.  In  Beach  on  Contributory  Neg- 
ligence, p.  42,  the  principle  is  thus  stated:  ''When  a  plaintiff,  through  the 
negligence  of  the  defendant,  is  placed  in  a  situation  where  he  must  adopt  a 
perilous  alternative,  or  where,  in  the  terror  of  an  emergency  for  which  he  is 
not  responsible,  and  for  which  the  defendant  is  responsible,  he  acts  wildly  or 
negligently,  and  suffers  in  consequence,  such  negligent  conduct,  under  these 
circumstances,  is  not  contributory  negligence,  for  the  reason  that  persons  in 
great  peril  are  not  to  be  required  to  exercise  all  that  presence  of  mind  and 
carefulness  which  are  justly  required  of  a  careful  and  prudent  man  under  or- 
dinary circumstances.  In  such  a  case  the  negligent  act  of  the  defendant  is 
tlie  proximate  cause  of  the  injury,  and  the  pUintiff  may  have  his  action.'* 
This  principle,  which,  in  view  of  the  tender  years  of  the  plaintiff's  intestate, 
is  peculiarly  applicable  to  the  present  case,  was  recognized  by  the  supreme 
court  of  the  United  States  in  Stokes  v.  SalUmsUdU  18  Pet.  181,  and  by  this 
court  in  Railroad  Co.  v.  Morris^  31  Grat.  200,  and  in  Railroad  Co.  v.  Mo- 
Keiizie^  81  Va.  71.  and  there  is  no  better  settled  principle  of  the  common  law. 
It  is  needless  to  say  more.  We  will  only  add,  in  the  language  of  the  court 
in  Read's  Case,  22  Grat.  924,  and  as  ihlA  court  has  repeatedly  said,  that, 
**  where  the  Jury  and  the  judge  who  tried  the  cause  concur  in  the  weight  and 
influence  to  be  given  to  the  evidence,  it  is  an  abuse  of  the  appellate  powera  of 
this  court,  remote  as  it  is  from  the  scene  of  the  transaction,  having  the  evi- 
dence only  on  paper,  divested  of  many  elements  which  enter  into  every  jury 
trial,  and  which  from  their  nature  cannot  be  presented  on  paper,  to  set  aside 
the  verdict  and  judgment,  because  the  judges  of  this  court,  from  the  evidence 
as  it  is  written  down,  would  not  have  concurred  in  the  verdict. "  The  present 
case,  viewed  in  the  light  of  tiie  rule  applicable  to  a  demurrer  to  evidence,  and 
of  the  principles  indicated  in  this  opinion,  is  with  the  defendant  in  error,  and 
the  judgment  must  be  alhrmed* 


BOBEBTSON  et  al.  «.  GiLLENWATERS  et  (H. 
(Supreme  Court  of  Appeals  of  Virginia,    July  26, 1888.) 

SXECUTOBfl  AND  ADMn«9TRATOR8--SETTL«MBNT— IW  ElQUmr— PARTIBS. 

Where  one  of  the  distributeee  of  a  deoedeat*B  estate  survives  her  husband,  but 
dies  leaving  an  heir,  both  her  personal  representative  and  her  heir  are  proper  par- 
ties to  a  suit  in  equity  for  a  settlement  of  such  estate. 
Saju^Decbeb— Payment  to  Heirs  of  Deceased  Distributees. 

Where  both  the  heirs  and  personal  representatives  of  deceased  dtstribntees  are 
made  parties  to  a  suit  for  a  settlement  of  the  estate,  and  the  representatives  make 
Bo  objection  to  payments  to  the  heirs,  aikd  there  is  no  suggestion  of  any  outstand- 
ing claims  against  the  deceased  distributees  to  be  adjusted,  a  decree  may  properly 
be  made  directly  in  favor  of  the  heirs,  rather  than  to  the  personal  representatives. 
Same— Bond— Liability  of  Surety— Limitation. 

Code  Va.  1878,  c.  146.  S$  8,  0,  provides  that  the  statute  of  limitations  shall  not  be- 
gin to  ran  in  favor  of  the  sureties  of  ap  administrator  until  the  rettini-d«y  of  an 
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exeetrtloii  agsinftt  tbd  Adminlstnilov,  or  from  tli*  time  of  the  ilgbt  to  t^tpdrept^y^ 
ment  under  an  order  of  court  acting  on  the  aoooonts  of  such  adminUtrmtor.  Meld, 
that  the  plea  of  the  statute  i»  untenable  where  there  was  no  order  hy  the  court 
for  the  payment  of  money  unUl  the  entry  of  the  decree  against  which  the  statute  2» 
pleaded. 
4.  Same— LiABiiiTT  of  ADMnnsTSAVOB—CosTS. 

Whero  an  adminUtrator  labors  faithfully  through  protracted  litigation  extend- 
ing over  a  period  of  SO  vears,  himself  furnishing  the  means  to  carry  it  on,  and 
finally  recovers  a  heavy  judgment  for  the  trust-estate,  charging  for  his  services 
only  1200,  the  costs  recoverea  in  such  litigation  should  be  credited  to  and  not  be 
charged  against  the  administrators  and  sureties  in  a  subsequent  auit  in  equity  Ity 
the  distributees  for  a  third  aooounting  of  the  administrators. 

Appeal  from  cirouit  court,  Washington  ooimty. 

White  c&  Buchanan,  for  appellants.    FtUkerson  dt  Page,  Mr.  Baily,  and  JTr. 
3urr,  for  appellees. 

HiNTOK,  J.  This  is  a  suit  in  equity  brought  by  certain  distributees  of  one 
Toncray,  deceased,  to  have  a  settlement  of  the  administration  account  of  the 
diecedent's  estate,  and  to  recover  of  the  sureties  of  his  personal  r^resen* 
tatives  the  distributable  balance  to  which  they  might  be  found  to  be  enti- 
tled. The  administrators  are  shown  to  have  made  two  ex  parte  setUemente 
of  their  accounts  prior  to  the  institution  of  this  suit;  the  last  of  these  in  Feb* 
ruary,  1859,  when  the  balance  ascertained  to  be  due  from  the  administnitor 
was  $50.95.  Shortly  afterwards,  however,  there  came  into  the  hands  of  these 
administrators  the  sum  of  ^,796.99,  the  amount  of  the  Judgment,  indud.n^ 
Interest  and  costs,  recovered  in  the  suit  of  Toncray*8  Administratoi's  «. 
White's  Representatives,  and  it  is  these  two  sums  whieh  it  is  now  sought  to 
have  administered  in  this  suit.  Great  difficulty  seems  to  have  been  expe- 
rienced in  getting  at  the  proper  parties  to  the  suit,  several  of  the  distributees 
of  said  Tonoray  having  been  non-residents,  whose  whereabouts  were  un- 
known, and  whose  existence,  in  some  cases,  was  in  dispute.  The  absent  {>ar- 
ties,  however,  appear  from  time  to  time  to  have  been  found  out,  and  to  have 
been  made,  by  suitable  amendments,  parties  to  the  suit,  so  that  it  now  ap. 
pears  that  all  proper  and  necessary  parties  are  before  the  court.  There  were 
demurrers  to  the  original  and  amended  bill,  and  a  plea  of  the  statute  of  lim- 
itations, which  were  overruled.  Accounts  were  taken,  and  on  the  25th  day  of 
February,  1884,  the  court  rendered  a  decree  distributing  the  fund  in  six  dif- 
ferent shares  or  stocks.  From  this  decree,  Windham  Robertson,  one  of  the 
sureties,  and  the  personal  representatives  of  Adam  Hickman  and  John  D. 
Mitchell,  two  of  the  other  sureties,  have  appealed;  and  in  their  petition  the/ 
make  several  assignments  of  error,  the  most  important  of  which  will  now  be 
considered. 

Of  these,  the  first  to  be  noticed  is  that  raised  by  the  demurrer  to  the  third 
amended  bill,  which  is  that  F.  £.  G.  Lindsey,  although  he  is  the  sole  distrib- 
utee of  ^is  mother,  Maria  Lindsey,  who  was  herself  a  daughter  and  distribu- 
tee of  the  said  Toncray,  is  not  a  proper  party  to  the  suit.  This  objection  is 
based  upon  the  idea  tliat  Maria  Lindsey,  having  survived  lier  husband,  her 
administrator,  and  not  her  son  and  distributee,  alone  had  tiie  right  to  sue, — a 
position  wholly  untenable;  for  while,  in  cases  of  this  kindr  the.  adminis- 
trator is  a  necessary  party,  because  he  represents,  in  the  legal  acoeptation 
of  the  word,  his  decedent,  and  it  may  not  oftentimes  otherwise  be  known 
whether  or  no  there  may  not  be  creditors  to  be  paid  and  outstanding  claims 
to  be  adjusted,  or  whether  the  property  may  not  have  been  devised  in  other 
directions  and  not  left  to  the  distribution  of  the  law,  yet  it  is  equally  well 
settled  that  in  such  cases  the  next  of  kin  and  distributees  may  maintain  the 
bill,  though  they  cannot  have  a  decree  for  distribution  among  them,  without 
making  the  personal  representatives  of  the  decedents  parties.  Hartford  ▼. 
Elliott.  9  Leigh,  95;  Samuel  v.  Maraliall,  3  Leigh,  567;  Frazier  v.  Fraziet^s 
2  Leigh,  642 ;  Moring  v.  Lucas,  4  CaU,  577.    And  to  suoh  a  biU  ail  of 
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the  distribnteai  should^  in  general*  be  made  parties;  so  that,  as  Stoij  eays, 
the  rights  and  claims  of  all  may  be  conveniently  established  at  the  same  time 
and  in  the  aame  auit.  Story,  £q.  PL  §  76,  c.  89.  In  the  present  case,  as  we 
have  seen,  both  the  distributees  and  administrator  of  their  predecessors  have 
been  made  parties,  and  the  objection,  therefore,  falls  to  the  ground. 

The  next  objectian<-<-nameiy,  that  the  court  erred  in  rejecting  the  pleas  of 
the  statute  of  I'miitations  to  the  claims  of  Robert  Johnson  and  Michael  0. 
Caylor,  the  surviving  husbands  of  two  of  the  daughters  and  distributees  of 
the  said  Toncray — is  equally  untenable.  For,  by  the  express  terms  of  the 
alalute,  the  limitation  does  not  begin  to  run  in  favor  of  the  sureties  until  the 
return-day  of  an  execution  against  the  administrators,  or  from  the  time  of 
the  right  to  require  payment  under  an  order  of  court  acting  on  the  accounts 
of  sut:h  persoiial  representative.  And  in  this  case,  as  in  the  case  of  McCor^ 
mick^s  Sx'rs  v.  Wrighfs  Ex'ra,  79  Ya.  535,  there  was  no  order  for  the  pay- 
ment of  money  until  the  entry  of  the  decree  now  complained  of  Code  1873, 
c.  146,  g8  8, 9;  Sharpens  JSx'r  v.  Rockwood,  78  Va.  24. 

Kor  can  we  perceive  any  error  in  the  action  of  either  the  court  or  commis- 
sioner in  refusing  to  allow  the  administrators  commissions  for  their  personal 
services.  In  doing  so,  they  simply  followed  the  plain  provisions  of  the  stat- 
ute on  the  subject  applicable  to  personal  representatives  in  force  at  the  time 
the  money  was  received.  Code  1860.  o.  132,  g  8.  That  statute  provides  in 
so  many  words  that  any  fiduciary  who  shall  fail  to  lay  before  a  commissioner 
a  statement  of  receipts  for  any  year,  for  six  months  after  its  expiration,  shall 
have  no  compensation  whatever  for  his  services  during  the  year.  It  was  im- 
possible, therefore,  for  the  court  to  have  allowed  commissions  in  this  case 
without  violating  the  express  inhibition  of  the  statute.  Strother  v.  Hull^  23 
Grat.  670;  Ifoses  v.  Hart,  25  Grat.  795.  As  to  the  act  of  1866-67,  it  is  plainly 
prospective,  and  has  no  application  to  the  case  at  bar.  CrigUr  v.  Alexander , 
38  Grat.  678. 

The  next  assignment  of  error  is  that  the  court  should  have  decreed  in  favor 
of  the  personal  representatives  of  Harriet  Johnson  and  Jane  A.  Y  Caylor, 
daoghteiB  of  the  said  Toncray,  and  not  in  favor  of  their  husbands,  Robert 
Johnson  and  Michael  G.  Caylor.  But  is  this  position  sound?  The  objeot 
in  making  the  personal  representative  a  party,  as  we  have  seen,  is  that  he 
may  assert  his  right  to  the  fund,  in  the  event  there  should  be  debts  or  out- 
staoding  claims  to  be  settled,  and  adjusted.  If,  however,  the  personal  repre- 
sentative be  a  party  to  the  suit,  and  makes  no  objection  to  the  payments  to 
the  distributees,  and  there  be  no  suggestion  from  any  source  that  there  are 
outstanding  debts,  we  can  perceive  no  valid  objection  to  the  court^s decreeing 
directly  in  favor  of  the  distributee. 

The  next  and  last  assignment  of  error  which  I  shall  notice  Is  that  the  com- 
missioner has  charged  the  administrators  with  8630.90,  costs  recovered  in  the 
before-mentioned  suits  of  White  and  Toncray,  and  gives  this  sum  with  its  inter- 
est to. the  distributees.  This,  we  are  all  agreed  under  the  special  facts  of  this 
case,  was  error.  As  the  record  shows,  this  suit  of  Toncray  v.  White  was  com- 
menced as  early  as  1829,  and  after  five  trials,  three  in  the  circuit  court  and  two 
in  the  court  of  appeals,  (9  Xieigh,  347 ;  5  Grat.  179.)  was  only  finally  terminated 
in  1859, 30  years  after  it  began.  During  all  this  period  of  protracted  litiga- 
tion, B.  B.  Johnson,  a  lawyer  of  eminence,  and  one  of  the  administrators,  is 
found  giving  without  stint  his  time  and  professional  service  to  the  conduct 
and  management  of  the  case,  and  actually  furnishing  the  means  with  which 
to  carry  it  on,  and  it  is  not  too  much  to  say  that  but  for  his  unexampled  per- 
tinacity and  industry  this  recovery  would  never  have  been  had.  And  yet,  for 
ail  these  services  he  has  only  allowed  himself  a  fee  of  $200, — a  fee  so  mani- 
festly disproportioned,  in  our  judgment,  that  the  court  has  no  hesitation  in 
saying  that  if  it  were  not  concluded  by  his  receipt  it  would  treble  it.  During 
this  period  there  must  have  been  huge  traveling  expenses  for  himself  and 
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witnesses,  of  wh!ch  no  account  has  been  or  can  now  be  taken:  for,  as  C.  J. 
Cummings,  a  lawyer  of  respectabilitj,  testifies,  the  suit  was  at  ono  time  le- 
moTed  to  Wythe  county  for  trial,  where  it  remained  for  several  years,  and  on 
one  occasion  he  met  about  20  witn<»sses  on  their  way  home,  the  cost  of  taking 
whom  to  W3rtheville  must  have  been  SIOO.  There  must  also  be  many  itenia 
of  cost  which  have  not  been  audited,  although  they  must  have  been  paid  by 
these  administrators.  Under  these  circumstances,  we  think  that  substantial 
justice  requires  that  the  administrators  should  be  credited  and  not  charged 
with  the  amount  of  these  recovered  costs.  For  this  error,  therefore,  the  de- 
cree of  the  circuit  court  of  Washington  county  must  be  reversed,  and  the 
cause  must  be  remanded  with  directions  to  recommit  the  account  to  the  com- 
missioner, who  shall  be  required  to  restate  the  account  in  conformity  with 
this  opinion,  and  allow  the  appellants  any  additional  credits  that  they  maybe 
enabled  to  establish. 


McGee  et  al.  v.  Jounsok  et  oZ. 

(Supreme  Court  of  Appeals  of  Virginia,    July  19, 1888.) 

JunioiAL  Sales— Setting  Asibb-^Lis  Pendens— Estoppel. 

A  sale  of  land  to  satisfy  judnnents  was  confirmed,  half  the  purchase  money  pafd, 
and  a  writ  of  possession  awarded.  Two  sons  of  the  former  owner,  15  months  after 
the  sale,  filed  a  bill,  claiming  portions  of  the  land  under  oral  contracts  with  their 
father,  accompanied  by  full  payment  and  possession,  and  conveyances  made  during 
the  proceedings  under  which  the  sale  was  made.  The  only  direct  testimony  prov- 
ing the  sale  was  complainants*  own,  which  was  materially  contradloted  by  written 
evidence.  Th^  pretended  to  have  paid  a  portion  of  the  money  to  the  assignee  in 
bankruptcy  of  tneir  father,  but  neither  the  assignee  nor  the  father*  s  testimony  was 
taken.  One  of  the  sons  was  a  defendant  to  the  suits  in  which  the  sale  was  had, 
and  present  at  the  sale,  but  never  set  up  any  claim  to  the  land,  and  the  father  ad- 
mitted ownership  In  his  answer.  Both  complainants  were  in  the  vicinity  pendine 
these  proceedings,  and  must  have  known  of  them.  JETetd,  that  this  evidence  would 
not  sustain  the  bill. 

Appeal  from  circuit  court,  Carroll  county. 

Creditors*  bills  to  subject  the  land  of  William  W.  McGee  to  certain  jndg- 
ment  liens,  and  a  petition  in  the  nature  of  a  cross-bill  by  William  W.  McGee» 
John  Q.  McGee,  and  T.  J.  McGee,  attacking  a  sale  made  in  the  causes  to 
James  B.  Johnson.  The  pleadings  and  evidence  are  folly  stated  in  the  opin- 
ion.   From  a  decree  dismissing  the  petition  the  complainants  therein  ap^al. 

Mr.  Walker,  for  appellants.     Mr.  CrockeUt  for  appellees. 

HiNTON,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Carroll 
county,  rendered  at  April  term,  1885,  in  the  cause  of  J.  B.  Johnson  o.  Mo- 
Gee  et  al.f  and  the  causes  heard  therewith.  The  material  facts  of  the  case  are 
as  follows:  In  July,  1881,  one  Frank  A.  Humes  instituted  a  suit  in  equity, 
in  the  circuit  court  of  said  county,  to  enforce  the  lien  of  a  judgment  against 
William  W.  McGee,  G.  Hale,  and  John  Q.  McGee,  one  of  the  appellants.  The 
bill  averred  that  William  W.  McGee  was  the  owner  of  three  tracts  of  land, 
containing,  respectively,  40, 157,  and  290  acres,  and  that  John  Q.  McGee,  one 
of  the  appellants,  and  G.  Hale  owned  no  real  estate.  Process  wais  duly  served 
on  all  of  the  defendants,  and  William  W.  McGree  appeared  and  answered,  ad- 
mitting that  he  owned  all  of  the  real  estate  mentioned  in  the  bill.  In  March, 
1882,  James  B.  Johnson  instituted  suit  in  the  same  court  against  the  same 
William  W.  McGee  and  John  Q.  McGee  to  enforce  the  lien  of  his  judgment 
against  the  lands  of  the  former.  This  bill  also  averred  that  William  W.  Mo- 
Gee  owned  all  the  lands,  as  stated  in  the  suit  of  Humes  v.  McGee  et  al,y  just 
mentioned,  and  that  John  Q.  McGee  owned  no  real  estate.  Process  was 
served  on  all  the  defendants  to  this  bill,  and  William  W.  McGee  again  ap- 
peared and  answered,  but  did  not  intimate  that  he  did  not  own  all  of  these 
three  tracts  of  land.    In  each  of  these  suits  decrees  were  rendered  by  the 
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court  directing  a  commissioner  to  rent  out  the  lands.  In  July,  1882,  Thomas 
Steel,  a  judgment  creditor,  instituted  his  suit  in  equity  against  William  W. 
McGee  to  enforce  the  lien  of  his  Judgment.  His  bill  sets  out  the  lands  owned 
by  William  W.  McGee  substantially  as  stated  in  the  before-mentioned  causes. 
The  commissioner  having  reported  that  he  was  unable  to  rent  out  the  lands 
for  an  amount  sufficient  to  pay  the  judgments  in  these  causes,  the  court,  at 
its  October  term,  1882,  heard  the  causes  together,  and  rendered  a  decree  for 
the  sale  of  the  lands.  In  February,  1888,  Johnson  filed  an  amended  and  sup- 
plemental bill,  In  which,  after  setting  out  the  various  proceedings  that  had 
been  had  in  these  causes,  he  stated  that  he  had  since  learned  the  fact  that  the 
lands  of  William  W.  McG'^e  had  been  sold  under  proceedings  in  bankruptcy, 
and  that  William  W.  McGee,  the  bankrupt,  had  purchased  them;  that  the 
lands  were  afterwards  resold  for  the  payment  of  a  balance  of  purchase  money, 
and  were  again  purchased  by  the  said  McGee;  and  that  his  assignee  in  bank- 
ruptcy claimed  that  there  was  still  a  balance  of  the  purchase  money  upon  the 
resale  due  him.  But  to  this  bill  John  Q.  McGee  is  not  made  a  defendant. 
Under  this  bill  an  account  of  liens  and  of  the  real  estate  of  William  ,W.  Mc- 
Qee  was  taken,  and  the  commissioner  reported  William  W.  McGee  as  the 
owner  of  all  of  these  three  tracts  of  land.  At  the  taking  of  this  account, 
William  W  McGee  was  present,  but  never  suggested  that  these  lands  did  not 
belong  to  him.  At  April  term,  1883,  this  account  was  confirmed,  and  a  de- 
cree was  rendered  for  the  sale  of  said  lands.  The  sale,  after  due  advertise- 
ment of  the  time  and  place  thereof,  was  made  on  the  18th  June,  1883,  when 
the  complainant  J.  B.  Johnson  became  the  purchaser  at  the  price  of  8550. 
He  complied  with  the  terms  of  sale  by  paying  to  the  commissioners  the 
IK113.35  required  in  cash,  and  executing  his  three  l>onds,  with  security,  for 
the  deferred  payments.  On  the  18th  day  of  June,  1884,  the  purchaser  paid 
off  the  first  of  these  bonds  to  the  receivers  in  the  causes,  who  paid  off  the 
judgment  of  Thomas  Steel  in  full,  and  paid  the  residue  to  Hartwell  Alder- 
man, assignee  in  bankruptcy  of  said  William  W*  McGee.  At  this  sale  John 
Q.  McGee,  one  of  the  appellants,  was  present,  but  made  no  objection,  and  it 
was  subsequently  confirmed  by  the  court.  Whereupon  the  said  John  Q.  Mc- 
Gee, T,  J.  Mc€ree,  and  William  W.  McGee  filed  a  petition,  which  they  asked 
might  be  treated  as  a  cross-bill,  and  to  this  petition  all  the  before-mentioned 
judgment  creditors  and  all  other  creditors  of  William  W.  McGee  are  asked  to 
be  made  defendants.  In  this  petition  John  Q.  McGee  and  T.  J.  McOee  averred 
that  the  said  William  W.  McGee  sold  and  conveyed  to  the  said  .lohn  Q.  Mc- 
Gee, on  the  1st  day  of  March,  1878,  a  tract  of  93  acres,  a  parcel  of  the  land  sold 
by  the  commissioners,  as  above  stated;  and  that  the  deed  therefor  was  duly 
recorded  in  the  clerk's  office  of  Carroll  county  on  the  8d  of  October,  1882;  and 
the  '^petitioner  T.  J.  McGee  states  that  on  the  14th  of  November,  1882,  said 
W.  W.  McGee  conveyed  to  nim  a  tract  of  thirty  acres  of  said  land,  the  deed 
for  which  was  recorded  in  the  said  clerk's  office  on  the  day  it  bears  date. 
They  aver  further,  however,  that  they  became  purchasers  of  the  said  parcels 
of  land  conveyed  to  them  respectively  by  mere  verbal  contracts  with  their  said 
father  long  before  said  deeds  were  executed;  that  they  had  possession  thereof 
under  said  verbal  contracts,  and  that  they  lived  thereon,  and  made  valuable 
improvements  thereon,  while  they  held  and  owned  said  lands  under  these  ver- 
bal contracts."  They  also  aver  "that  the  entire  purchase  money  fpr  said  par- 
eels  of  land  was  applied  and  appropriated  to  the  payment  of  the  purchase 
money  due  from  W.  W.  McGee  to  his  assignee  in  bankruptcy;"  and  that  this 
was  in  accordance  with  the  understanding  had  between  them  and  their  father 
at  the  time  they  made  these  purchases  of  land  from  him.  They  then  pray 
that  the  decree  of  sale  may  be  reversed  and  set  aside,  and  that  the  purchaser 
may  be  enjoined  and  restrained  from  executing  his  writ  of  possession,  and 
that  the  sums  of  money  paid  by  them  on  the  lands  may  be  declared  a  first 
lien  on  these  lands,  and  that  they  may  be  substituted  to  the  rights  of  the  as- 
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signee  in  bankruptcy  as  to  this  lien.  To  this  petition  and  cross-bill,  the  ap- 
pellee and  purchaser,  J.  B.  Johnson,  filed  an  answer,  denying  that  there  were 
ever  any  such  verbal  contracts  of  salu  as  stated,  or  that  either  John  Q.  McGee 
or  T.  J.  Mc(lee  had  ever  paid  off  any  of  the  liens  proved  against  the  estate  of 
their  father  in  the  bankrupt  court  as  claiinedr  or  that  they  had  ever  paid  the 
purchase  money  for  said  parcels  of  land  as  alleged.  All  of  these  causes  then 
coming  on  to  be  heard  together,  the  court,  on  the  25th  April,  1885,  entered 
a  decree  dismissing  their  petition,  and  directing  the  sheriff,  upon  the  applica- 
tion of  the  purchaser,  to  proceed  to  execute  the  writ  of  possession ;  and  from 
this  decree  the  said  John  Q.  and  T.  J.  McGee  applied  for  and  obtained  this 
appeal. 

The  petition  for  appeal  contains  several  assignments  of  error  which  it 
will  be  unnecessary  to  notice,  as,  in  the  opinion  of  the  court,  the  evidence 
disclosed  in  the  record  signiUly  fails  to  establish  that  the  appellants,  or  either 
of  them,  ever  purchased  or  paid  for  the  parcels  of  land  in  question.  The 
coutention  of  John  Q.  McCke  is  that  he  purchased  the  larger  portion  of 
the  93  acres  from  his  father  by  verbal  contract  in  the  spring  of  1874,  re- 
ceived a  title-bond  for  it  in  December  of  that  year,  and  that  he  paid  for  that 
tract  in  the  years  1875  and  1876;  and  that  he  purchiised  the  residue  of  the  d3 
acres  in  the  year  1876,  received  a  title-bond  for  it  in  April  of  that  year,  and 
paid  for  it  during  the  same  year ;  and  tliat  the  purchase  money  for  these  two 
tracts,  by  express  agreement,  was  paid  over  by  his  father  to  his  assignee  in 
bankruptcy.  These  statements  are  each  and  all  flatly  denied  by  the  appellee 
Johnson,  in  his  answer.  And  yet,  if  we  except  the  statements  of  John  Q. 
McGee  himself,  who  does  say  in  his  deposition  that  ho  paid  his  father  $150 
for  the  first  tract,  and  $40  for  the  second,  and  that  he  saw  his  father  pay  over 
$40,  part  of  this  first  sum,  to  his  assignee  at  the  first  sale  in  bankruptcy,  tliat 
is,  on  the  18th  day  of  January,  1875,  there  is  not  a  particle  of  direct  testi- 
mony to  be  found  in  the  record  to  prove  that  there  ever  was  any  such  verbal 
contract  as  this  pretended  purchaser  claims,  or  that  any  part  of  the  alleged 
purchase  price  was  ever  paid  by  him,  either  to  his  father  or  to  his  father's  as- 
signee. And  even  as  to  these  statements  of  John  Q.  McGee,  they  are  par- 
tially, if  not  entirely,  disproved  by  the  very  notes  which  he  has  himself  intro- 
duced as  evidence  of  his  payments  to  his  father,  which  show,  by  amounts, 
dates,  and  character  of  the  indorsements  thereon,  that  the  whole  of  tiie  pur- 
chase price  of  the  first  tract  of  land  was  not  paid  in  money,  and  therefore 
could  not  have  been  paid  over  by  the  father  to  his  assignee,  and  that  no  such 
payment  as  $40  was  made  by  him  to  his  father  at  the  date  of  the  first  sale  in 
bankruptcy,  on  the  said  18th  day  of  January,  1875.  It  is  true  that  he  lias 
taken  the  depositions  of  several  witnesses,  including  two  of  his  brothers;  but 
all  that  they  testify  to  is  plainly  hearsay,  and  not  a  single  one  pretends  that  he 
ever  heard  of  any  contract  between  William  W  McGee  and  his  son,  John  Q. 
McGee,  for  the  sale  and  purchase  of  the  land  claimed  by  the  latter,  or  that  he 
ever  witnessed  any  payment  made  by  said  John  Q.  McGee  to  his  father,  or 
for  him,  on  account  of  the  said  land.  But  this  is  not  all,  for  John  Q.  McGee, 
as  we  have  seen,  was  a  party  to  the  original  suits  of  Humes  and  Johnson, 
each  of  which  was  brought  for  the  purpose  of  selling  this  land  as  the  land  of 
his  father;  and  the  fact  that  he  stood  quietly  by  and  permitted  this  land  to  be 
claimed  as  a  part  of  his  fatlier*s,  taken  in  connection  with  the  further  fact 
that  he  was  present  when  the  sale  was  made,  and  made  no  objection  to  its 
being  sold,  coupled  with  the  still  further  fact  that  he  has  failed  to  take  the 
testimony  of  boch  his  father  and  his  father's  assignee,  which  we  may  safely 
assume  he  would  not  have  done  if  the  testimony  of  either  would  have  bene- 
fited him,  goes  far  to  show  that  the  claims  of  this  appellant  are  not  simply 
unfounded,  but  absolutely  false. 

Passing  now  to  the  case  of  T.  J.  McGee,  we  find  that  it  is  open  to  the  same 
character  of  objections.    His  claim  is,  to  adopt  the  language  of  his  deposition, 
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that  be  "bargained  fbr  it  [oMining  tbe  traot  ol  dO  aeret  of  land]  in  1878,  but 
the  writings  were  not  drawn  till  1879.  I  paid  about  $18  in  1879,  to  the  best 
of  my  recollection,  and  paid  the  balance  in  1880,  1881,  and  1882.  My  father 
told  me  when  I  bought  the  land  that  he  wanted  the  money  to  pay  on  his 
ilebts."  ;^^ow,  this  is  all  the  direct  testimony  to  be  found  in  the  record  that 
there  ever  was  any  verbal  contract  for  the  purchase  of  this  80  acres  of  land, 
or  that  the  alleged  purchase  price  has  been  paid;  and,  if  we  discard  the 
testimony  of  John  Q.  McGee,  (which,  after  what  we  have  already  seen,  is 
not  to  be  regarded  as  entitled  to  any  weight,)  that  ho  ''saw  810  of  it  [mean- 
ing the  purchase  money  of  8100]  paid  on  bis  father's  bankrupt  debts,^'  there 
18  not  a  scintilla  of  evidence  or  testimony,  except  the  statement  of  T.  J. 
McGee  Mmself,  that  be  "paid  him  [exactly  whom  he  meant  is  doubtful]  810 
here  at  one  of  the  sales, ''  to  show  that  any  part  of  this  alleged  purchase  money 
ever  reached  the  hands  of  his  father's  assignee.  But  besides  all  this,  this 
appellant  was  living  there  in  close  proximity  to  the  place  of  sale  and  to  his 
father,  who  seems  to  have  bisen  constantly  talking  with  these  sons  aboiit  the 
payment  of  his  creditors,  and  it  is  impossible  for  us  to  resist  the  conclusion 
that  this  appellant  had  actual  notice  of  these  suits,  and  was  a  pendente  lite 
purchaser,  who  is  never  a  necessary  party  to  a  suit  for  the  sale  of  land.  PhU- 
ipa  V.  Wmiam8,bQtt9X.  259;  Price  v.  Thrueh,  80  Grat.  515/  We  conclude, 
therefore,  that  these  alleged  purchases,  including  the  execution  of  the  title- 
bonds  and  notes,  and  the  execution  and  recordation  of  the  deeds,  are  nothing 
but  clumsily  devised  schemes  on  the  part  of  these  appellants  to  hinder,  delay, 
and  defraud  the  creditors  of  their  father.  But  if  It  were  not  so,  the  proof 
that  John  Q.  McGee  bad  notice  of  the  sale  and  of  the  original  suits,  and  the 
presumption  that  T.  J.  McGee  had  notice  of  tliem,  arising  from  his  failure  to 
deny  that  he  had  notice  of  them,  either  in  the  petition  for  rehearing  or  his 
deposition,  being  too  strong  to  be  overcome  by  anything  less  than  positive 
proof,  and  these  parties  having  waited  until  15  months  after  the  sale  was 
made  and  12  months  after  the  purchaser  had  paid  one*half  of  the  purchase 
money  before  asserting  any  claim,  are  e8to|>ped  from  setting  up  the  claim 
which  they  have  undertaken  to  prefer.  See  2  Pom.  £q.  Jur.  §§  804,  805,  note 
1;  Bigelow,  Estop.  565;  Hill  v.  Woddward.  78  Ya.  765,  775,  776.  In  such 
a  case  there  can  be  no  pretense  of  a  right  to  claim  for  the  value  of  improve- 
ments. Graeme  v.  CtUlen,  23  Grat.  295 ;  Wood's  Ex'r  v.  Krebbe, 88  Grat.  691 ; 
Hum  V.  Keller,  79  Ya.  419.  There  is  no  error  in  the  decree  appealed  from, 
and  it  must  be  affirmed. 


BcoTT  et  al.  v.  Hillenberg  et  al, 
{Supreme  Cowrt  of  Appeals  of  Virginia.    August  16, 1888.) 

Dbscbnt  and  Distribution— Leoitiicaot—Evidkkce. 

In  an  action  Involving  the  legitimacy  of  a  child,  several  witnesses  testified  that 
they  were  in  the  army  with  the  alleged  father  for  two  years  next  preceding  the  birth 
of  the  child,  and  did  not  think,  or  did  not  remember,  that- he  was  absent  from  the 
army  at  or  about  the  time  when  the  child  must  have  been  begotten.  One  of  these 
witnesses  was  an  officer  who  was  some  of  the  time  in  command  of  the  company  to 
-which  the  alleged  father  belonged.  He  testified  that  he  had  no  recollection  of  such 
absenoe,  and  that  he  thought  he  would  have  known  of  such  absence.  On  the  other 
hand,  many  uniatpeaohed  witneasea  who  lived  as  neighbors  to  the  alleged  father, 
testined  that  he  was  at  home  at  the  time,  and  ate  at  their  table;  and  one  soldier  tes- 
tified that  he  came  home  with  the  father.  The  father  recognized  the  child  as  his 
from  its  birth,  supported  it.  and  educated  it,  and  entered  its  name  and  the  date 
of  its  bSrth  in  the  family  bible.  Held,  that  the  evidence  was  sufficient  to  establish 
the  child's  birth  aa  legitimate. 

Appeal  from  eircnit  court,  Wythe  county. 

Mr.  Crockett,  for  appellant.    Mr.  Walker,  for  appellee. 

Fauntleeoy,  J.    The  petition  of  D.  H.  P.  Scott compiains  of  a  final  decree 
entered  in  the  two  consolidated  causes  of  Daniel  Hillenberg  o.  D.  H.  P.  Scott  et 
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al,f  and  D.  H.  P.  Scott  and  othera  v.  Adam  Hillenberg,  by  the  circuit  court  of 
Wythe  county,  at  its  March  term,  1887.  The  chief  error  assigned  is' the  de- 
cision of  the  circuit  court  that  Margaret  Scott,  the  wife  of  the  appellant  D. 
H.  F.  Scott,  and  the  daughter  of  Elizabeth  Hillenberg,  is  not  the  legitimate 
child  of  one  Austin  Hillenberg,  although  born  in  lawful  wedlock,  and  is  In- 
capable of  taking  as  an  heir  of  Austin  Hillenberg;  and  therefore  denying  the 
partition  of  the  land  of  Austin  Hillenberg  between  the  said  Margaret  Scott 
and  her  brother,  Adam  Hillenberg,  prayed  for  in  the  bill  of  D.  H.  P.  Scott 
and  wife  for  that  purpose.  Austin  Hillenberg  and  Elizabeth  Kinser  were 
married  either  in  the  year  1857  or  1858;  and  several  children  were  the  fruit 
of  this  marriage,  all  of  whom  (including  the  wife  of  appellant)  have  died, 
except  the  appellee  Adam  Hillenberg.  It  was  contended  by  the  appellees,  in 
the  court  below,  that  Austin  Hillenberg  was  a  soldier  in  the  Confederate 
army,  and  that  be  was  not  at  his  home  in  the  year  1864,  and  that  during  that 
year  his  wife  did  not  visit  him;  that  his  wife  became  pregnant  during  the 
summer  or  fall  of  1864,  and  on  the  15th  of  May,  1865,  she  gave  birth  to  Mar- 
garet, the  wife  of  appellant  D.  H.  P.  Scott,  and  that  it  was  therefore  impossible 
for  Austin  Hillenberg  to  have  been  the  father  of  the  said  Margaret.  The 
question  for  this  court  to  decide,  upon  a  review  of  the  facts  presented  by  the 
record  of  the  case,  is,  was  Margaret  E.  Hillenberg,  the  wife  of  appellant  D. 
H.  P.  Scott,  an  adulterine  bastard?  The  record  shows,  and  it  is  not  ques- 
tioned, that  she  was  born  May  15, 1865,  of  Elizabeth  Hillenberg,  the  lawful 
wife  of  Austin  Hillenberg.  The  presumption  of  law  is  that  she  was  legiti- 
mate. Umith  V.  Perry,  80  Va.  569;  2  Best,  Ev.  §§  314^  849;  2  Greenl.  Ev.  § 
150;  Dennison  v.  Page,  72  Amer.  Dec.  649;  Wright  v.  Hicks,  15  Ga.  160.  60 
Amer.  Dec.  687;  Stegall  y.^tegcUl's  Adm'r,  2  Brock.  257.  The  presump- 
tion of  legitimacy  is  not  rebutted  by  proof  of  circumstances  which  only  create 
doubt  and  suspicion.  To  repel  the  presumption  of  legitimacy  in  any  case,  the 
evidence  must  be  clear  and  positive*  Wright  v.  Hioks,  supra.  *' Through- 
out the  investigation,  the  presumption  in  favor  of  legitimacy  is  to  have  its 
weight  and  influence;  and  the  evidence  against  it  ought  to  be  strong,  di:«- 
tinct,  satisfactory,  and  conclusive."  2  Greenl.  Ev.  note  2,  g  150;  Hargrane 
V.  Hargrate,  9  Beav.  552.  Kon-access  of  the  husband  to  the  wife  must  be 
proved  beyond  all  reasonable  doubt.  Dennison  v.  Page,  supra.  The  duty  of 
the  jury  is  to  weigh  the  evidence  against  the  presumption,  (of  legitimacy,) 
and  to  decide  according  to  the  preponderance.     Wright  v.  Hicks,  supra. 

The  defendants  in  error  contended  in  the  court  below  that,  as  the  child 
Margaret  Hillenberg  was  born  on  15th  of  May,  1865,  she  must,  by  the  law  of 
procreation  and  gestation,  have  been  begotten  in  the  month  of  August,  1864; 
and  they  introduced  much  evidence  tending  to  prove  that  Austin  Hillenberg 
was  not  at  his  home,  and  did  not  see  his  wife,  during  the  year  1864.  Several 
soldiers,  who  served  in  the  same  company  with  Austin  Hillenberg,  were  in- 
troduced to  prove  that  Austin  Hillenberg  was  not  at  home  during  the  sum- 
mer or  fall  of  1864.  Of  these,  N.  T.  Vaught,  who  was  second  lieutenant, 
and  sometimes  in  command  of  the  company  of  which  Austin  Hillenberg  was 
a  member,  in  answer  to  the  question,  **\Vas  Austin  Hillenberg  with  your 
company  and  regiment  in  the  years  1863  and  1864?  and,  if  so,  state  when  he 
was  with  it,  and  when  he  was  absent,''  stated:  "He  was  with  it  in  1863  ami 
1864.  In  the  fall  of  1863  we  were  sent  to  Tennessee,  and  he  was  with  us 
then.  We  remained  there  until  January,  1864,  and  in  that  month  we  were 
ordered  from  Tennessee  to  North  Carolina,  and  passed  through  Wythe  county 
on  the  railroad;  and  on  our  way  Austin  got  off  at  Rural  Ketreat,  or  near 
there,  and  was  absent  a  month  or  six  weeks, — I  can*t  be  positive  as  to  the 
time;  and  my  recollection  is,  be  came  to  us  the  last  of  February,  or  the  first 
of  March,  1864.  at  Kinston,  N.  C;  and  I  have  no  recollection  of  his  being 
absent  after  that,  until  the  surrender,  April,  1865."  And  this  same  witness 
said:   **If  he  had  been  absent  a  week,  or  even  three  or  four  days,  I  think  I 
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would  have  known  it"  Another  of  these  soldier  witnesses  was  Eti  Hillen- 
berg,  a  brother  of  Austin  Hlllenberg,  whom  Austin  charged  with  the  start- 
ing and  circulating  of  the  rumor  of  the  illegitimacy  of  the  child  Margaret, 
and  of  his  disowning  her  paternity,  for  the  purpose  and  with  the  covetous 
design  of  driving  him  to  flee  his  home  and  the  neighl)orhood,  so  that  he  (£ii) 
could  get  his  (Austin's)  property.  This  witness,  in  answer  to  the  question, 
''Was  your  brother,  Austin  Hillenberg,  absent  from  his  command  at  any 
time  after  you  left  Ooldsboro  in  the  winter  of  1864,  up  to  the  time  of  the 
surrender?"  said:  "He  wasn't  until  a  few  days  before  the  surrender;  prob- 
ably a  week  before.  I  did  not  know  where  he  was  until  I  got  home;  did  not 
know  whether  he  was  killed,  captured,  or  what  had  become  of  liim."  And  on 
cross-examination,  in  answer  to  the  question,  '^How  often  was  Austin  Hil- 
lenberg at  home  during  that  year,  (1864?)'*  said:  **If  it  was  1864  when  our 
command  went  from  Tennessee  to  North  Carolina,  he  was  at  home  then.  I 
guess  he  did  not  get  on  the  train  at  Bristol  when  we  did.  He  come  up  to  us 
in  four  or  five  days,  at  Ooldsboro."  It  is  worthy  of  note,  just  here,  that  the 
witness,  Vaught,  the  lieutenant,  said  that  Austin  Hillenberg  got  off  the  train 
at  Rural  Betreat  in  January,  1864,  **and  was  absent  a  month  or  six  weeks, — 
I  can't  be  positive  as  to  the  time;  and  my  recollection  is,  he  came  to  us  the 
last  of  February,  or  the  first  of  March,  1864,  at  Kinston,  N.  C."  Here  is  a 
very  wide  discrepacrcy  between  the  positive  specifications  of  these  two  chief 
soldier  witnesses,  Mrs.  Catherine  Hillenberg,  the  wife  of  Eli  Hillenberg,  in 
answer  to  the  question,  '*How  far  did  you  live  from  Austin  Hillenberg  in 
1864?''  said:  ''Between  a  quarter  and  a  half  mile;"  and  then,  in  answer  to 
the  question,  "Was  Austin  Hillenberg  at  home  with  his  family  at  any  time 
during  the  year  1864?"  said:  "I  don't  know  whether  he  was  or  not.  I  don't 
think  he  was.  1  can't  recollect  if  he  was  home  in  that  time."  Another  sol- 
dier witness,  H.  8.  Poff,  stated:  "When  we  left  Tennessee,  in  January  or 
February,  1864,  he  (Austin  Hillenberg)  stopped  at  home.  I  stopped  off  with 
him,  but  only  stayed  five  days,  and  then  Joined  my  regiment  at  Goldsboro, 
N.  C.  Austin  Hillenberg  stayed  at  home  about  fifteen  days,  and  then  joined 
us  at  Ooldsboro,  N.  C.  He  was  not  absent  from  his  company  more  than  a 
day  at  a  time,  until  when  we  started  on  the  march  from  Gilmore's  lines  to 
Petersburg,  in  March,  1865,  just  before  the  surrender.  I  missed  him  then» 
but  did  not  know  wliere  he  was;  whether  on  duty  behind  us.  or  where  he 
was.  S.  J.  Stefley,  another  soldier  witness,  was  asked  the  question,  on  cross- 
examination:  "Don't  you  recollect  that,  in  the  summer  of  1864,  after  Austin 
Hillenberg  had  received  the  bad  news  from  home  which  you  mentioned  in 
your  examination  in  chief,  he  was  then  shortly  afterwards  absent  from  your 
company  for  a  time?"  and  he  answered:  "Not  to  my  recollection." 

This  testimony  of  these  soldier  witnesses  was  supplemented  by  the  testi- 
mony of  sundry  witnesses,  who  testify  that  they  did  not  see  Austin  Hillenberg 
at  home  during  the  summer  or  fall  of  1864;  and  chief  of  these  were  Mrs. 
Fannie  Wilson,  a  daughter  of  Mrs.  Austin  Hillenberg,  and  her  husbands 
Frank  Wilson,  who  admitted  that  they  were  at  enmity  towards  D.  H.  P. 
Scott  and  his  wife  Margaret,  and  did  not  recognize  or  have  intercourse  with 
them.  Against  all  this  evidence  of  the  appellees  the  appellant  D.  H.  P.  Scott 
and  wife  opposed  the  testimony  of  a  great  number  of  A  ustin  Hillenberg's  dis- 
interested  immediate  neighbors,  who  swear  positively  and  unqualifiedly  that 
Austin  Hillenberg  was  at  his  home,  frequently,  in  August  and  the  fall  of  the 
year  1864;  that  they  saw  him  at  various  times  and  places  during  that  time; 
and  that  he  was  at  their  houses,  and  ate  with  them  at  their  tables.  These 
witnesses  are  unimpeached ;  and  A.  C.  Flannagan,  a  soldier  in  the  same  com- 
pany with  Austin  Hillenberg,  swears  positively  that  he  came  home  with 
Austin  Hillenberg  in  April  or  March,  1864,  and  returned  with  him  to  the 
army;  and  that  after  that,  in  1864,  he  was  abseivt  from  the  army  between  that 
and  the  close  of  the  war.    It  is  proved  by  a  cloud  of  witnesses  that  he  was  a 
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very  bad  soldier;  a  frequent  and  inveterate  deserter;  that  he  was  at  his  home 
much  and  often  in  the  years  1861, 1862,  1868, 1864,  and  1865,  and  especially 
and  distinctly  that  he  was  at  his  home  in  the  aummer  and  fall  of  1864. 

In  this  conflict  of  evidence  on  the  part  of  witnesses  who  were  examined  for 
the  appellant  and  the  appellees,  the  great  preponderance  of  evidence,  both  as 
to  numbers,  disinterestedness,  character,  positiveness,  distinctness,  and  con- 
sistency of  statement  and  recollection,  is  in  favor  of  the  appellant;  who,  with 
the  presumption  of  law  in  fuvor  of  the  legitimacy  of  his  wife,  Margaret  Hil- 
lenberg,  is  entitled  to  the  benefit  of  the  doubt,  and  to  the  preponderance  of 
evidence  in  favor  of  that  presumption.  And  this  presumption  has  been  re 
stored  to  full  force  against  the  conflict  of  evidence  by  the  acts  and  conduct  of 
Austin  Hillenberg  Inmself  after  the  birth  of  Margaret  HiUenberg,  indicating 
decisively  his  belief  and  recognition  of  the  child  as  his.  In  the  case  of  8t€- 
gall  V.  8tes^irs  AdmW^  supra^  Chief  Justice  Marshall  said:  **In  sach  case 
as  this,  if  the  marriage  had  taken  place  in  such  an  advanced  stage  of  preg- 
nancy that  the  situation  of  the  wife  must  have  been  known  to  the  husband,  I 
should  be  disposed  to  consider  it  as  a  recognition  of  the  child  afterwards  born. 
Any  conduct  of  the  husband  after  the  birth,  indicating  a  belief  that  the  child 
was  his,  would  have  been  entitled  to  great  weight,  and  would  probably  have 
been  decisive. "  Austin  Hillenberg  deliberately  recognized  the  child  Margaret 
as  his  child  from  her  birth  until  his  death,  not  only  by  nourishing,  clotidng, 
schooling,  and  keeping  her  under  his  own  roof  and  treating  her  as  a  member 
of  his  family,  but  also  by  deliberately  recording  in  his  own  handwriting  her 
birth,  in  his  little  family  testament,  in  the  words  and  figures  following,  to- 
wit:  "Margaret  Hillenberg  was  born  in  the  year  of  our  lA>rd,  May  the  15th, 
1865."  And  Austin  Hillenberg  solemnly  declared  to  the  deputy-clerk  of 
Wythe  county  court  that  the  said  Margaret  was  his  daughter,  when  applica- 
tion was  made  to  him  for  the  marriage  license  of  D.  H  F.  Scott  and  the  said 
Margaret  Hillenberg,  which  was  issued  on  the  10th  day  of  April,  1882.  Thus, 
in  the  most  solemn  manner,  did  Austin  Hillenberg  recognize  and  declare  that 
the  said  Margaret  Hillenberg  was  his  child  from  the  day  of  her  birth  to  the 
day  of  his  death.  And  before  he  died  he  openly  and  explicitly  said  who  it 
was  that  started  the  report  that  his  child  Margaret  was  illegitimate,  and  the 
purpose  for  which  it  was  originated;  charging  that  it  was  started  by  his 
brother  Eli,  and  that  nobody  but  his  own  kinsfolk  told  any  such  stuff  as  that; 
that  £11  wanted  him  away  so  that  ne  (Eli)  could  get  what  he  had.  We  are  of 
opinion  that,  upon  the  proofs  in  the  case,  consideied  in  reference  to  the  prin- 
ciples of  law  applicable  to  the  case,  Margaret  Hillenberg,  the  wife  of  appel- 
lant D.  H.  P.  Scott,  ought  and  is  to  be  deemed  the  legitimate  child  of  Austin 
Hillenberg,  deceased,  by  his  wife,  Elizabeth  Hillenberg,  and  a  ci^Ue  heir  at 
law  of  said  Austin  Hillenberg;  and  that  the  decree  of  the  circuit  court  com- 
plained of  is  erroneous  in  declaring  her  to  be  illegitimate,  and  incapable  of 
taking  as  heir  of  her  father  Austin  Hillenberg;  and  that  the  said  decree  be 
reversed  and  annulled  for  this  error.  And  we  are  further  of  opinion  that  the 
said  decree  should  be  corrected  for  the  error  of  holding  and  adjudging  that 
Daniel  Hillenberg  derived  no  support  from  the  Austin  Hillenberg  Und  since 
the  death  of  the  said  Austin,  June  11,  1884,  and  charging  upon  theaaid  land 
one-half  of  that  support  from  that  date,  whereas  it  should  have  charged  that 
land  with  one-half  of  Daniel  Hillenberg's  support  only  from  the  date  of  Eliza- 
beth Hillenberg's  death,  which  occurred  April  25,  1885;  the  proof  in  the  rec- 
ord being  overwhelming  that,  during  the  life-time  of  the  said  Elizabeth,  the 
said  Daniel  received  one-half  of  his  support  from  the  Austin  Hillenberg  land. 
Por  the  correction  of  these  errors,  and  for  the  partition  of  the  land  of  Austin 
Hillenberg,  as  prayed  for  in  the  bill  filed  by  the  appellant  D.  H.  P.  Scott,  this 
cause  is  remanded  to  the  circuit  court  for  further  proceedings  in  accordance 
with  this  opinion.    Reversed. 
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MAGABFTT  «.  SSIPMAH. 

(Suvreme  Oowre  of  Appeals  of  Virginia.    Janvftry  »7, 1887.) 

Appkai/— RvHBW— Brbom  hot  Appabbnt  ov  Rbcord. 

Where  a  referee's  report,  based  on  evideDce  taken  in  the  form  of  depositions,  is 
not  exoepted  to,  and  no  motion  for  new  trial  is  made,  and  there  is  no  bill  of  exjcep- 
tiona,  the  case  cannoc  be  reriewed  on  appeal.  Counsel's  oertiflcate  affords  no  evi- 
dcmce  of  opinions  expressed  or  evidence  received,,  and  the  clerk's  certificate  is  not 
evidence  oi  papers  produced  or  depositions  read  Ih  the  case.    Hinton,  J. ,  dissenting. 

£rror  to  circuit  court,  Fauquier  county. 

Sands,  Leake  <£  Carter,  for  plaintiff  in  error.  W.  Willotighhy,  for  defend- 
ant in  error. 

Li  ACT,  J.  This  is  a  writ  of  error  to  a  judpnment  of  the  circuit  court  of  Fau- 
quier county,  rendered  on  the  2d  day  of  January,  1884.  There  is  no  bill  of  ex- 
ceptions in  the  case;  there  whs  no  motion  for  a  new  trial,  but,  the  case  having 
been  referred  to  a  referee,  the  proofs  were  taken  in  the  form  of  depositions^ 
and  a  report  made  by  him,  and  no  exception  taken  tliereto  by  either  party* 
This  case  cannot  be  reviewed  in  this  court;  the  evidence  produced  upon  the 
trial  can  ouly  be  known  by  its  being  spread  upon  the  record  by  bill  of  excep- 
tions, or  by  the  certificate  of  the  judge  himself.  Unless  this  is  done,  the 
court  sees  nothing  but  the  process,  the  pleadings,  the  judgment,  (tlie  jury  be- 
ing waived  in  this  case.)  The  certificate  of  counsel  affords  no  evidence  of 
opinions  expressed  or  evidence  given,  nor  the  certificate  of  tlie  clerk  of  the  pa- 
pers produced  or  the  depositions  read  in  the  cause.  The  record  proper  is  nothing 
but  the  formal  allegations  or  pleadings  on  either  side,  the  issue,  the  impanel- 
ing of  a  jury,  (if  one,)  the  verdict,  (when  there  is  a  jury,)  and  the  judgment, 
— the  mere  lifeless  skeleton,  as  it  were,  of  the  cause.  This  subject  was  fully 
considered  in  the  late  case  of  Improvement  Co,  v.  Kam,  80  Ya.  589,  to  which 
reference  is  here  made,  and  the  authorities  there  cited,  where  is  stated  the 
settled  rule  of  tlils  court  upon  the  subject.  It  follows  that  this  writ  of  error 
must  be  dismissed  as  improvidently  awarded. 

HiNTOif,  J.,  dissented. 


GOBIMON,WBALTH  19.  BOOKBB  et  ol.,  (58  CaSPS.) 
{Supreme  Court  of  Appeals  of  Virginia.    January  18, 18S7.) 

1.  COKSnTTTIONAL  LaW— IMPAIRING  ObLIOATION  OF  CJONTRACTS-VlBOlNiA  StATB  BONDS 

— ^Action  ow  Coufohs— Etidbvci. 

Act  Va.  Jan.  26,  ISSft,  requiring,  in  actions  to  test  the  genuineness  of  coupons  pur* 
porting  to  be  cut  from  state  bonds,  production  of  the  bonds,  with  proof  that  the 
coupons  were  actually  cut  therefrom,  is  not  void  as  in  conflict  with  Const.  XJ.  S. 
art.  1,  S  10,  providing  that  no  state  shaU  pass  any  law  impairing  the  obligation  of 
contracts. 

2.  Same— PBOHiBiTmo  Extbbt  Testimony. 

Neither  does  Act  Va.  Jan.  21,  iaS6,  prohibiting  the  use  in  such  action  of  expert 
testimony  to  prove  the  genuineness  of  coupons  detached  from  the  bonds,  conflict 
with  sucn  section. 

Following  Com.  v.  ITeller,  1  S.  B.  Rep.  102. 

Error  to  corporation  court  of  Lynchburg. 

K.  A.  Ayers,  Atty.  Gen.,  for  the  Commonwealth.  W,  W,  Larkin,  for  de- 
fendants in  error. 

HiNTOK,  J.  These  cases  all  involve  the  same  questions  presented  in 
the  case  of  Com.  v.  Weller,  82  Va.  721,  1  S.  E.  Rep.  102,  (decided  by  this 
court,)  and  for  the  reasons  given  in  the  opinion  delivered  in  that  case,  each 
of  the  judgments  rendered  in  these  cases  must  be  reversed,  and  each  of  the 
cases  must  be  remanded  for  a  new  trial  to  be  had  therein.  Judgment  re- 
versed. 
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Wallbb  o.  Johnson  et  ux. 
(Supreme  Court  of  Appeals  of  Virginia.    February  M,  1887.) 

FKiLUDITLSXT  CONVETANCE8-~HU9BAK1>  ATXD  WlFB— POST-NUPTEAL  SSTTLBMSHT. 

In  an  action  to  set  aside  a  settlement  of  land  made  by  a  husband  upon  his  wife, 
on  the  ground  that  the  husband  was  indebted  to  plaintiff  I6r  loans  evidenced  by 
notes  and  a  letter,  the  evidence  showed  that  plainUfl  was  a  colored  woman,  living 
with  seven  or  eight  children,  and  working  for  about  40  cents  a  day;  that  the  de- 
fendant husband  deserted  his  wife  after  mailing  the  conveyance  in  question,  and 
lived  a  dissolute  and  drunken  life  with  plaintiff;  and  that  he  was  the  instigator  of 
the  action  before  the  court.  Held,  that  the  alleged  debt  to  plaintiff  never  existed, 
and  the  action  should  be  dismissed. 

Appeal  from  circuit  court  of  city  of  Norfolk. 

Borland  <&  Brooke,  for  appellant.    Parker  <fi  Allen*  for  appellees. 

HiNTON,  J.  This  appeal  is  utterly  devoid  of  merit.  The  suit  is  brought 
by  one  £llen  Waller,  a  colored  woman,  formerly  a  slave,  to  set  aside  and  an- 
nul as  fraudulent  and  void  a  deed  of  settlement  made  by  one  Crawford  H. 
Johnson  upon  his  wife,  Elizabeth  W  Johnson,  which  deed  was  executed  on 
the  26th  day  of  January,  1874,  and  conveys  cei-tain  real  estate  situate  in  the  city 
of  Norfolk.  The  claim  of  appellant,  Ellen  Waller,  is  that  Crawford  H.  Johnson 
is  indebted  to  her  in  the  sum  of  4^1,175;  a  part  of  which  she  alleges  that  she 
loaned  to  the  said  Johnson  in  February,  March,  or  April,  1873,  and  the  bal- 
ance of  which  she  says  was  loaned  him  in  the  fall  of  the  same  year.  And  for 
this  amount,  originally  evidenced  by  two  notes,  she  also  claims  that  said 
Crawford  H.  Johnson  subsequently  substituted  his  three  several  negotiable 
notes,  the  first  two  of  which  were  dated  on  the  3d  of  January,  1873,  and  5th 
January,  1874,  respectively,  and  were  for  the  sum  of  $424,  and  the  last  of 
which  was  dated  on  the  1st  of  January,  1875,  and  is  for  the  sum  of  $327.  And, 
HS  evidence  of  this  last  statement,  she  produces  the  first  and  third  of  the  above- 
named  notes,  and  what  she  claims  to  be  a  new  promise  in  writing,  in  the 
shape  of  a  letiet  addressed  to  her  by  the  said  C.  H.  Johnson  in  March,  1881. 
But,  notwithstanding  these  so-called  evidences  of  indebtedness,  we  are  forced 
to  the  conclusion  that  no  such  indebtedness  ever  existed;  thai  the  whole  claim 
is  but  a  fraudulent  scheme,  devised  between  the  said  Crawford  H.  Johnson 
and  his  paramour,  Ellen  Waller,  to  deprive  his  wife  of  a  provision,  which, 
under  a  generous  and  proper  impulse,  and  in  obedience  to  the  expressed  wishes 
of  his  mother,  he  had  made  for  her.  We  have  been  driven  to  thia  conclusion 
by  a  careful  examination  of  the  testimony  in  the  cause,  which  shows,  beyond 
doubt,  that  Ellen  Waller  was  a  colored  woman,  living  on  the  eastern  shore  of 
Virginia,  with  seven  or  eight  children,  at  least  two  of  whom  were  dependent 
upon  her;  and  that  she  was  still  living  on  the  eastern  shore  in  1873,  and  work- 
ing for  about  40  cents  a  day,  the  very  time  that  she  claims  that  she  was  liv- 
ing in  Baltimore,  and  making  the  advances  to  C.  H.  Johnson.  The  circum- 
stance, taken  in  connection  with  the  fact  that  Johnsoh  several  years  ago  de- 
serted his  wife  and  took  up  with  this  woman,  and  has  been  since  living  a 
drunken  and  dissolute  life,  and  finally  has  instigated  this  suit,  satisfies  us  tiiat 
this  claim  has  no  existence.  Taking  this  view  of  the  case,  it  becomes  un- 
necessary for  us  to  consider  any  of  the  questions  of  law  raised  in  the  case; 
and,  while  it  is  alleged  that  Crawford  H.  Johnson  was  indebted  to  other  par- 
ties at  the  date  of  the  settlement,  yet,  as  there  is  no  proof  of  any  specific  debt, 
we  think  that  the  court  below  could  do  nothing  in  the  state  of  the  pleadings 
but  dismiss  the  bill,  and  this  decree  must  therefore  be  affirmed.  Dectw  i- 
firmed. 
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YiRGiNiA  M.  By.  Ck).  V.  BofiwxLL's  Adm'b. 
(Suvrems  Court  of  AppeaU  of  Firgrinfo.    February  17, 1887.) 

RAIIitfcOAD  COMPAXT  — NbOLIOSNOI  — InJUBISB  TO  PIR8ON8  ON  TraCK— GONTRIBUTOBT 
NSGUaBNOS. 

The  track-walker  of  a  railroad  oompany  disoovered  a  maUf  about  10  o'clock  at  ^ 
nif  ht,  lying  on  the  track,  in  such  a  position  that  a  passing  train  would  kill  him.  and, 
when  he  aroused  him,  and  told  him  the  train  was  ooming  presently  and  he  had  bet- 
ter get  off  the  track,  the  man  raised  his  head,  leaned  on  his  elbow,  and,  by  an  ezola- 
mauon,  assented  to  the  sugsrestion,  showing  no  signs  of  intoxication :  thereupon  the 
track-walker  passed  on,  ana  the  man  was  killed  two  hours  afterwards  by  an  express 
train.  Held,  that  the  track- walker  was  guilty  of  no  negligence  which  rendered  the 
railroad  company  liable. 

Enor  to  circuit  court,  Pittsylvania  county. 

Kirkpatrieh  eft  BltLokfordt  for  plaintiff  in  error.  Ro,  H.  Tredtoapt  for  de« 
fondant  in  error. 

HiNTON,  J.  This  is  an  appeal  brought  by  the  personal  representative  of 
C.  B.  BoBwell  against  the  Virginia  Midland  Railway  Company,  to  recover 
damages  for  the  death  of  the  said  Boswell,  caused,  as  it  is  alleged,  by  the  neg- 
ligence of  the  said  company.  There  was  a  demurrer  to  the  declaration,  which 
was  overruled,  whereupon  issue  was  joined  upon  the  plea  of  not  guilty.  The 
evidence  having  been  fully  heard,  the  defendant  tendered  a  demurrer  thereto, 
in  which  demurrer  the  plaintiff  was  required  to  join.  The  jury  found  a  ver- 
dict for  the  plaintiff,  and  assessed  liis  damages  at  S5,000.  The  court  over- 
ruled the  demurrer  to  the  evidence,  and  it  is  the  action  of  the  court  in  over- 
ruling the  demurrer  to  the  evidence  which  the  defendant  company  assigns  as 
error  here. 

It  appears  from  the  evidence  that  in  August,  1883,  the  deceased,  who  was 
then  a  young  man,  about  21  years  of  age,  left  his  mother's  house,  which  is  sit- 
uated near  Whittle's  station,  on  the  Virginia  Midland  Railway,  in  Pittsylvania 
county,  where  he  worked  as  a  farm  hand,  to  go  to  Elba  or  Franklin  junction, 
{another  station  on  said  road»  distant  about  five  miles,)  to  attend  a  barbecue. 
Ue  did  not  return  to  bis  home  that  evening,  but  spent  the  night, — that  is,  the 
night  of  the  1st  day  of  August,  1883, — at  the  houseof  a  friend,  one  J.  J.  McGhee, 
about  a  mile  north  of  Elba.  When  he  reached  McGhee's  be  was  somewhat 
intoxicated,  but  he  went  with  MoGhee  to  spend  the  evening  with  a  friend,  and 
returned  and  went  to  bed  at  McGliee's  at  11  o'clock.  The  next  day  (Sun- 
day) b9  attended  church.  After  church  he  returned  to  McGhee's,  drank  some 
cider,  and  then  went  to  another  friend's  to  dinner.  In  the  evening  he  re- 
turned to  McGhee's  with  one  John  Yates,  on  his  way  to  Elba  station,  where 
he  expected  to  take  the  north-bound  train  at  5  o'clock  for  his  home.  They 
reached  Elba  about  10  minutes  after  the  train  had  passed.  Yates  and  he 
walked  down  the  track  southward  about  half  a  mile,  when,  about  sundown, 
Xbey  parted;  Yates  taking  a  county  road  and  Boswell  continuing  to  walk 
down  the  track.  That  evening,  between  sundown  and  dark,  he  (Boswell) 
was  found  by  a  man  named  BrumQeld  at  Adam's  crossing,  lying  with  his 
body  across  the  track.  Brumfield  endeavored  to  awaken  him,  when  he  began 
to  snore,  and  Brumtleld,  under  the  belief  that  he  was  pretending  to  be  but  was 
not  asleep,  after  looking  around  to  see  if  he  was  sick  or  had  been  throwing 
up,  left  him.  At  10  o'clock  P.  m.,  the  track- walker,  one  Henry  Harrison,  dis- 
<M>vered  Boswell  at  the  same  place,  lying  on  a  plank  between  the  rails.  He 
called  to  him,  saying:  "Mister,  you  had  better  get  up  and  get  off  the  track; 
the  train  is  coming  on  presently."  Whereupon  he  raised  up  and  looked  at 
Harrison  and  said:  "Umph-ha,  umph-ha,"  as  good  as  to  say,  "I  understand 
you."  "That  is  the  way  I  took  it.  I  took  it  that  he  understood  me,  and, 
calling  to  him  several  times,  and  believing  that  he  understood  me,  I  went 
aliead.    He  was  lying  on  a  plank  between  the  rails,  so  if  the  train  passed  over 
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him  it  would  have  killed  him.  The  first  time  I  called  to  him»  he  raised  up  and 
answered.  He  was  lying  down,  on  hisside.  He  just  raised  up  on  his  elbow 
and  said  *  Umph-ha. '  *  *  *  i  thought  from  the  way  he  answered  that  he 
was  capable  of  getting  up,  and  went  on.  I  bad  the  balance  of  my  beat  to  go 
over,  which  was  about  two  miles,  before  the  north-bound  train  would  pass." 
Boswell  remained  on  the  track,  and  was  struck  and  killed,  two  hours  after- 
wards, by  the  express  train  as  it  passed  that  place.  There  is  no  evidence  tiiat 
there  was  any  negligence  at  the  time  of  the  killing. 

It  is  argued,  however,  that  the  failure  of  the  track- walker  to  signal  and 
stop  the  train  was  the  proximate  cause  of  the  injury,  and  negligence  on  the 
part  of  the  company's  agent  for  which  the  company  id  liable  in  darosiges. 
After  a  careful  consideration  of  the  whole  ca^e,  however,  we  have  come  to 
the  opposite  conclusion.  The  deceased  was  not  only  a  trespasser,  but  a  tres- 
passer who  was  guilty  of  the  grossest  negligence.  There  is  no  evidence  to 
justify  the  inference  that  he  was  sick.  His  conduct,  therefore,  in  lying  on 
the  track  was  either  the  result  of  intoxication,  as  the  argument  of  the  plain- 
tiff seems  to  assume  that  it  was,  or  of  mere  recklessness.  In  either  event  his 
conduct  was  equally  culpable.  In  cases  of  intoxication  or  gross  recklessness, 
such  as  this  was,  the  better  opinion  in  this  country  is  that  the  company  is  not 
liable  for  anything  siiort  of  a  willful  and  wanton  injury.  In  Herring  v.  RaU- 
road  Co.,  10  Ired.  402,  where  two  of  the  plaintiff's  slaves,  who  were  allowed 
to  go  about  on  Sunday,  became  intoxicated  and  went  upon  the  defendant's 
track,  and  laid  down  and  fell  asleep,  at  a  point  on  the  road  where  they  could 
have  been  seen  by  the  engineer  if  he  had  been  looking  out  for  a  distance  va- 
riously estimated  by  the  witnesses  at  from  200  yards  to  a  half  mile,  and  were 
killed  by  a  passing  train,  it  was  held  by  the  couit  that  their  being  upon  the 
track,  in  a  condition  of  helpless  intoxication,  was  such  contributory  negligence 
as  will  prevent  a  recovery  unless  the  company  was  guilty  of  wanton  Injury. 
See,  also.  Railroad  Co.  v.  Hutchinson^s  Adm*x,  47  111.  409;  Beach,  Coutrib. 
Keg.  394,  note  1,  and  cases  cited;  Id.  205,  note  3. 

But  it  is  insisted  on  behalf  of  the  plaintiff  that  an  intoxicated  or  even  des- 
perate, reckless  person  is  not  beyond  the  pale  of  the  law,  and  that  this  case 
falls  within  the  well  established  qualification  of  the  general  rule,  which  allows 
a  plaintiff  to  recover  although  he  has  been  guilty  of  negligence  or  want  of  or- 
dinary care,  which  lias  contributed  to  cause  the  accident,  if  the  defendant 
conld  by  the  exercise  of  proper  care  and  caution,  after  having  knowledge  of 
the  plaintiff's  negligence,  have  avoided  the  mischief  which  happened.  Rail- 
road  Co,  v.  Anderson's  AdmW,  81  Grat.  815;  Dun  v.  Railroad  Co.,  78  Va. 
645;  Rudd's  Adm'r  v.  RaUi*oad  Co,,  80  Va.  546.  The  question,  therefore,  is 
narrowed  down  to  the  inquiry  whether  Harrison,  the  track-walker,  was  der- 
elict in  the  discharge  of  any  duty  to  the  deceased  for  which  the  company 
should  be  held  liable.  Upon  this  point  we  have  no  difficulty  in  saying  that, 
under  the  circumstances  of  this  case,  the  track- walker  did  all  that  could  be 
required  of  him.  There  was  nothing  in  the  conduct  of  Boswell  which  could 
lead  Harrison  to  suspect  that  he  was  drunk  or  physically  disabled.  When  ac- 
costed by  Harrison,  and  told  that  he  must  get  up  and  get  off  the  track,^that 
the  train  was  coming  presently, — he,  Boswell,  got  partly  up,  leaned  on  his  elbow, 
and  assented  to  the  suggestion  in  such  a  manner  as  to  convince  Harrison  that 
he  understood  him;  and  under  these  circumstances  Hanison  had  the  right  to 
presume  that  Boswell  would  take  such  measures  to  protect  himself  from  dan- 
ger as  reasonable  persons  would  be  sure  to  take  under  such  circamstancss. 
We  think,  therefore,  that  the  judgment  of  the  circuit  court  is  erroneous,  and 
should  be  reversed,  and  final  judgment  should  be  rendered  by  this  court  on 
the  demurrer  to  evidence  in  favor  of  the  defendant. 
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PiTZEB  V.  TiOGAN  et  Ol, 
(Supreme  Court  of  Appeals  of  Vinrginifu    August  28, 1888.) 
1.  MoBTOAOss— Deeds  of  Tbust— Execution— Apfoihtment  of  Trustee. 

Under  Ckxie  Va.  1878,  c.  174,  |$  8,  9,  anthorizinff  a  court,  upon  the  motion  of  an  in- 
terested party,  to  appoint  a  trustee  to  execute  a  aeed  of  trust,  the  c^rantor  and  other 
persons  interested  therein  havinf?  had  10  days'  notice  of  the  motion,  an  order  not 
showing  upon  whose  motion  it  was  made,  nor  that  the  proper  parties  had  notice  or 
were  before  the  court,  is  invalid. 
%  Save— Patmbnts— Application. 

Where  it  appears  by  an  inspection  of  a  deed  of  trust,  and  the  receipts  executed  for 
payments  thereon,  that  the  parties  have  themselves  applied  thepavments,  as  be- 
tween particular  debts  secured  by  the  deed,  a  court  will  not  disturb  the  application. 

Appeal  from  circuit  court,  Roanoke  county. 

Bill  by  Jeremiah  K.  PJtzer  against  B.  H.  Logan  and  others  to  enjoin  a  sale 
of  a  tract  of  land  under  a  deed  of  trust.  From  a  decree  in  favor  of  defend- 
antB  complainant  appealed. 

Penn  df  Cocke^  for  appellant    Staples  d:  Logan,  for  appellees. 

HiiiTON,  J.  The  record  in  this  case  shows  that  on  the  2d  of  June,  1871, 
one  Jeremiah  K.  Pitzer,  the  appellant,  executed  a  deed  of  trust  conveying 
to  one  James  T.  Logan  the  land  therein,  described,  in  trust  to  secure  Will- 
iam M.  Badford,  committee  of  Nathaniel  Burwel],  a  lunatic,  the  payment  of 
two  bonds, — one  for  ij^l.OOO,  executed  on  the  2dd  day  of  March,  1871,  and  the 
other  for  i|^5,000,  executed  on  the  2d  day  of  June,  1871,— the  first  payable  on 
demand,  and  bearing  interest  from  date,  and  the  second  payable  five  years  after 
date,  with  interest  payable  semi-annually.  On  the  23a  of  April,  1872,  Bad- 
ford,  the  committee,  was  removed  as  committee,  and  John  Trout  was  ap- 
pointed in  his  stead.  In  1882,  John  Trout  died,  and  Henry  S.  Trout  was  ap- 
pointed committee.  In  1886,  Burwell,  tlie  lunatic,  died,  and  John  T.  Cun- 
diff  and  S.  F.  Willis  qualified  a»  his  administrators.  To  these  several  com- 
mittees of  Burwell  sundry  payments  on  accounts  of  these  debts  were  made  by 
Pitzer, — in  some  instances  two  payments  a  year, — and  for  all  these  payments 
receipts  were  given ;  and  these  receipts  are  all  set  out  in  the  record.  Default 
having  been  made  in  the  payment  of  these  bonds,  B.  H.  Logan,  claiming  to 
be  a  substituted  trustee,  on  the  7th  day  of  June,  1887,  advertised  the  land  for 
sale  for  "cash  sufficient  to  paj  costs  of  sale  and  amount  due  the  estate  of  N. 
Burwell,  say  $7,500.  Besidue  upon  such  credit  as  J.  K.  Pitzer  may  direct." 
To  this  sale  the  appellant,  Pitzer,  obtained  an  injunction,  but  on  the  2d  of 
July,  1887,  the  injunction  was  dissolved,  and  the  sale  was  ordered  to  be  made. 
Whereupon  Pitzer  took  this  appeal. 

But  two  questions  are  i-aised  by  the  appellant, — one  as  to  the  application  of 
the  payments  that  have  been  made,  and  the  other  as  to  the  status  of  the  said 
K.  H.  Logan,  viz.,  whether  he  has  been  duly  appointed  a  trustee  in  conform- 
ity with  the  statute,  (Code  1878,  c.  174,  g  8.)  Now,  as  to  the  first  question, 
the  court  is  of  opinion  that  it  does  not  arise,  for  the  simple  teaaon  that  it 
plainly  appears,  from  the  face  of  the  receipts  and  the  provision  of  the  deed 
which  makes  the  land  liable  to  be  sold  for  default  in  the  payment  of  any  semi- 
annual installment  of  interest  on  the  115,000  bond,  that  the  payments  of  in- 
terest made  have  been  applied  in  exact  accordance  with  the  agreement  of  the 
parties,  and  in  such  a  case  the  maxim,  modus  et  oonventio  vincunt  legem, 
applies. 

Upon  the  second  point  the  court  is  of  opinion  that,  as  it  does  not  appear 
that  B.  H.  Logan  was  ever  appointed  trustee  iu  accordance  with  the  statute, 
be  has  not  the  right  to  sell  the  land  under  this  deed  of  trust.  Section  8,  c. 
174,  Code  1873,  authorizes  the  circuit,  county,  or  corporation  court  of  any 
eounty  or  corporation  in  which  such  a  deed  of  trust  is  recorded  to  appoint  a 
trustee  in  place  of  the  deceased  trustee,  upon  motion  of  any  person  interested 
v.78.E.no.lO— 26 

Digitized  by  VjOOQIC 


^886  SOUTHEASTERN   REPOBTEB.  [Va. 

in  the  execution  of  said  deed,  after  10  days'  notice  of  such  motion  to  the 
granto^  and  grantee  in  said  deed,  their  heirs  and  personal  representatives*  the 
creditor,  surety,  or  other  persons  interested  to  be  secured  thereby.  And  the 
ninth  section  of  said  chapter  provides  who  shall  execute  the  trust  upon  th« 
death  of  tlie  trustee*  where  the  Instrument  does  not  otherwise  direct  and  no 
other  trustee  has  been  appointed  by  a  proper  court.  Now,  from  the  order  of 
the  court  in  this  case,  it  does  not  appear  upon  whose  motion  it  was,  or  that 
it  was  upon  the  motion  of  any  one,  that  the  court  appointed  B.  H.  hog&n 
trustee  in  the  place  and  stead  of  James  T.  Logan,  the  trustee  who  had  died. 
But  it  is  argued  that  it  will  be  presumed  in  favor  of  a  court  of  competent  ja- 
risdiction  that  the  proper  parties  were  before  the  court,  and  that  it  conse- 
quently had  jurisdiction.  We  do  not  so  understand  the  law.  For  here  the 
proceeding  is  under  ttie  statute,  and  in  such  a  case  it  must,  says  Mr.  Robin- 
son, ** appear  by  the  record  of  tiie  judgment,"  or  other  proceedings,  "that  the 
case  comes  within  the  provisions  of  the  statute,  and  that  the  course  presci'ibed 
by  the  statute  has  been  followed."  7  Rob.  Pr.  16.  And  in  Hansom  v.  WiU^ 
iams^  2  Wall.  318,  it  being  claimed  that  it  was  intended  by  a  certain  order  to 
affect  the  estate  of  one  G.  or  those  claiming  under  him,  Swatne,  J.,  said: 
"If  such  were  the  intention,  the  order,  having  been  made  against  parties  not 
shown  to  have  been  actually  or  constructively  before  the  court,  was,  so  iar  as 
they  were  concerned,  clearly  void."  See,  also,  7  Rob.  Pr,  18  etseq,;  Mail- 
road  Co,  V.  Railroad  Co.,  19  Grat.  592. 

The  record  failing  to  show  that  the  proper  parties  were  before  the  court,  it 
follows  tliat  the  order  of  the  circuit  court  of  RoanoJce  county,  dissolving  the 
injunction,  was  erroneous,  and  that  the  same  must  be  reversed,  and  that  « 
decree  must  be  entered  here  reinstating  the  injunction  and  making  it  per- 
petual. 


EwALD  V.  Gbockistt  et  al. 
(Supreme  Corwrt  of  Appecds  of  Firginio.    August  16, 188S.) 

1.  Judicial  Salb~ Advance  Bid. 

Where  land  has  been  sold  under  a  decree  in  a  creditors'  suit,  and  reported  to  the 
court  on  the  same  day  as  sold  to  the  highest  bidder  for  $10,000,  whereupon  a  third 
person  asks  to  be  allowed  to  put  in  an  upset  bid  of  10  per  cent,  advance,  the  upset 
bid  should  be  allowed,  the  bidding  being  opened  again  to  alL  Following  Tom  v. 
Manvfacturlng  Co.,  6.  S.  E.  Rep.  67S. 

2.  Samb— AiiLOWiNO  Time  to  PasFBcr  Bid. 

In  such  case,  the  former  bidder  not  having  asked  leave  to  withdraw  his  bid,  and 
the  court  being  asked  to  act  definitely  on  the  Question  in  five  days,  twenty  days 
was  properly  allowed  for  perfecting  the  upset  bid  by  depositing  money  and  fumisV 
ing  bonds. 

Appeal  from  circuit  court,  Wythe  county. 

Laot,  J.  This  is  an  appeal  from  two  decrees  rendered  by  the  circuit  court 
of  Wythe  county,  respectively,  on  the  17th  day  of  March,  18B8,  and  on  the 
15th  day  of  June,  ISSiB.  The  suit  was  a  creditors*  suit  to  subject  the  lands 
of  the  defendant  Robert  Crockett  to  the  payment  of  his  debts.  The  proper 
accounts  had  been  taken,  order  of  priority  ascertained,  etc.  After  one  abor- 
tive attempt  to  sell,  not  material  to  be  set  forth  here,  the  land  was  offered  for 
sale  under  the  court's  decree  on  the  12th  day  of  March,  1888,  and  the  appel- 
lant was  the  highest  bidder,  at  the  price  of  $10,100,  for  the  '*LorettH"  tract 
of  land.  He  complied  with  the  terms  of  sale  by  paying  down  the  cash  pay- 
ment, and  executing  his  bonds  for  the  deferred  payments,  with  approved 
personal  security;  and  his  bid,  etc.,  was  reported  to  the  court  on  the  same  day, 
wlien  Mrs.  V.  Crockett,  the  wife  of  Robert  Crockett,  asked  the  court  to  al- 
low her  30  days  to  put  in  an  upset  bid  of  10  per  centum  advance  on  the  re- 
potted bid,  and  to  perfect  the  same  by  giving  the  required  bond,  with  suitable 
and  acceptable  security.    This  the  court  allowed,  and  on  the  17th  of  the  same 
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month,  during  that  term,  rendered  the  first  decree  complained  of,  wherein  it 
was  decreed  that  the  bid  of  Mrs.  V.  Crockett  should  be  accepted  und  received, 
and  that  she  should  be  allowed  20  days'  time  to  deposit  one-fourth  of  her  bid 
into  the  hands  of  the  commissioner,  and  to  execute  bond,  etc.;  and  that  if  she 
made  good  her  upset  bid,  then  Ewald's  money  should  be  returned  to  him,  and 
the  commissioner  should  proceed  to  sell  the  land  upon  the  basis  of  the  upset 
bid.  If  the  bid  was  not  perfected  in  20  days,  then  the  sale  to  Ewald  should 
be  confirmed.  The  upset  bid  was  made  good,  and  the  property  again  offered 
for  sale,  and  bought  at  one  dollar  more  than  the  upset  bid,  and  was  purchstsed 
by  a  third  party..  Whereupon  the  said  Ewald  applied  to  this  court  for  an  ap- 
peal, which  was  allowed. 

The  appellant  assigns  as  error  the  refusal  of  the  circuit  court  to  accept  his 
bid,  and  the  acceptance  by  the  court  of  the  upset  bid  of  Mrs.  V.  Crockett,  and 
the  allowance  to  her  by  the  court  €xf  20  days  to  deposit  the  money  and  execute 
her  bonds;  claiming  the  right  to  have  the  land  sold  to  him  at  his  first  offer, 
notwithstanding  the  upset  bid  of  Mrs.  V.  Crockett.  The  principles  govern^ 
ing  the  question  involved  in  this  appeal,  and  the  practice  concerning  upset 
bids,  were  considered  at  length,  and  upon  authority,  in  the  late  case  of  Todd 
V.  Manttfaciuring  Co,,  5  S.  E.  Rep.  677,  and  need  not  be  here  again  repeated^ 
In  that  case  it  was  said :  "  All  the  cases  agree  that  the  court  must  sell  at  the  best 
price  obtainable;  and  when  a  substantial  upset  bid,  well  secnred  and  safe, for 
10  per  cent,  advance,  is  put  in  before  confirmation,  it  is  as  much  a  valid  bid 
as  if  made  at  the  auction.  This  is  the  settled  law  of  this  court,  and  will 
doubtless  so  remain,"  etc.  See  the  opinion  in  that  case,  and  the  authorities 
cited. 

But  it  is  insisted  that  the  couit  erred  in  allowing  the  bidder  20  days  to  per- 
fect her  bid  by  depositing  the  money.  Under  the  circumstances  of  this  case 
there  was  no  error  in  this.  The  first  bidder,  Ewald,  did  not  ask  to  be  allowed 
to  withdraw  his  bid.  The  sale  was  made  on  the  12th  of  March,  and  reported 
on  the  same  day  to  the  court,  and  the  court  was  called  upon  to  act  definitely 
on  the  question  in  five  days.  It  was  not  an  unreasonable  delay  nnder  the  cir- 
cumstances, and  it  was  the  duty  of  the  court  to  get  the  best  price  obtainable 
for  the  property,  rather  than  to  aid  the  appellant  in  getting  a  good  bargain. 
The  property  was  agi^in  exposed  to  public  sale,  and  the  appellant  was  afforded 
an  opportunity  to  purchase  if  be  was  willing  to  give  more  for  the  property 
than  anybody  else,  and  he  cannot  reasonably  ask  more.  We  are  of  opinion  to 
affirm  the  decrees  appealed  from,  aa  they  appear  to  be  without  error.  Decrees 
affirmed. 


Cooper  et  al.  f>.  Daugherty  et  ah    Phelps  ©.  Heldbeth  et  al.    Hbl- 
DBETH  V.  Same.    Heldreth  et  ux.  v.  Feirob,  Commissioner,  et  al. 

{Supreme  Court  of  Appeals  of  Virginia,    August,  1888.) 

1.  JUIHJMBNT— LlBK— POBTHCOMING  BOND— RETURN  OV  No  PbOFBRTT.  ^ 

Where  a  Jl.  fcL  issued  on  a  judgment  baaed  on  a  forthcoming  bond  has  been  re- 
turned **No  property, "  equity  will  regard  the  bond  aa  a  nullity,  and  the  original 
judgnwnt  aa  in  full  force. 

%  EoriTT—PKACTicE— Decree— Costs. 

Where  a  decree,  though  it  adjudicates  the  principles  of  the  cause,  is  not  final,  and 
reserves  the  question  oi  costs  for  future  adjudication,  refusal  to  decree  costs  to  the 
previuUng  party  is  not  error. 

8.  Cbbditobs'  Bnj[<->SALB— When  Obdbrbi>-<Ma8Ter's  Report. 

A  master  reported  that  the  rents  and  profits  would  not  pay  the  liens  on  the  land 
in  five  years,  Dasinff  his  opinion  on  the  testimony  of  four  witnesses,  the  average  of 
whose  estimates  of  the  amount  which  a  five  years'  lease  would  realize  was  1246. 
while  the  debts  to  be  paid  amounted  to  nearly  |d,500.  Held^  that  the  court  did  not 
err  in  adopting  the  report 
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4.  Samr--Orpbr  op  Balb— Failusb  to  Rbqutrb  Sbcurttt  or  ComiissioxBR. 

Where  the  decree  ordering  sale  of  land  directs  the  commissioner  to  ^ive  boud 
and  fixes  the  penalty  of  the  bond,  failure  to  require  socurity  is  not  reversiole  eiTor. 
although  Acts  Va.  1883-84,  p.  213,  provides  that  the  commissioner  shall  give  bond 
and  personal  security  to  be  approved  by  the  clerk. 

5.  Same— Refusal  to  Accept  Bid. 

Refusal  to  allow  one  not  a  party  to  the  suit  to  file  his  petition,  offering  for  the 
land  to  be  sold  $800,— $125  cash,  balance  in  one,  two,  and  three  years,  without  inter- 
est,— is  not  error;  the  master  having  repoi-ted  it  to  be  worth  $000,  and  it  having 
cost  $1,200  without  improvements. 

Appeal  from  circuit  court,  Wythe  county. 

Mr,  B'air,  for  appellants.  Walker  dk  Walker,  Mr.  Pei  ce,  nnd  C.  B. 
Thomas,  for  appellees. 

Richardson.  J.  This  is  the  appeal  of  John  J.  Heldreth  and  Margaret  A., 
his  wife,  and  of  Israel  Corvin,  irom  two  decrees  rendered  respectively  at  S<»p- 
tember  term,  1887,  and  at  March  term,  1888,  of  the  circuit  court  of  Wyttie 
county,  in  the  four  consolidated  causes  of  W.  P.  Cooper,  guardian,  etc.,  againi^t 
Daugherty,  administrator,  etc.,  and  others;  of  £.  McG.  Phelps,  for,  etc., 
against  J.  J.  Heldreth  et  ah;  and  of  James  T.  Heldreth  against  J.  J.  Hel- 
dreth et  aL,  on  original  bills  in  creditors'  suits;  and  of  J.  J.  Heldreth  and 
wife  against  D.  S.  Peirce,  commissioner,  and  others,  on  a  bill  of  review.  The 
facts  are  these :  One  undivided  fourth  of  152  acres  of  land  in  said  county, 
known  as  the  "Butner  heii*s  land"  was,  in  1872,  conveyed  by  Kent,  commis- 
sioner, to  John  Daugherty,  whose  wife,  Catherine,  owned  another  fourth 
thereof.  A  lien  was  retained  for  the  unpaid  purchase  money.  The  shares 
of  Daugherty  and  wile,  amounting  to  76  acres,  were  laid  off  together.  Daugh- 
erty died  before  1879,  intestate,  without  having  paid  this  purchase  money, 
and  leaving  his  wife  and  four  children,  to*wit,  William  A.,  James  H.,  Mary 
J.,  wife  of  Henry  8immerman,  and  Margaret  A.,  the  female  appellant,  sur- 
viving him.  In  1879,  the  mother.  Catherine,  and  three  of  her  children,  viz.. 
William.  James,  and  Mary,  conveyed  to  J.  J.  Heldreth  their  interest  in  an- 
otlier  tract  of  90  acres,  owned  by  John  and  Catherine  Daugherty  as  tenants 
in  common.  In  1881,  Catherine  died  intestate.  Her  interest  in  the  76-acre 
tract  descended  to  her  said  children,  whereof  22  acres  were  assigned  to  Mary 
J.  Simmerman  as  her  share.  In  1884,  William  A.  and  .Tames  H.  Daugherty 
conveyed  their  interest  in  said  76  acres  to  J.  J.  Heldreth,  in  consideration 
that  he  pay  certain  debts  of  John  Daugherty,  deceased,  and  the  balance  of  the 
purchase  money  unpaid  on  the  Butner  heirs  land,  for  which  a  lien  was  re- 
tained. Heldreth  failing  to  pay  off  this  lien,  W.  P.  Cooper,  guardian  of  these 
heirs,  in  1888  brought  suit  in  said  circuit  court  to  enforce  the  lien.  At  the 
March  term,  1885,  a  decree  of  sale  was  rendered;  and  in  May  of  that  year  J. 
J.  Heldreth  and  wife,  in  order  to  prevent  the  sale,  conveyed  to  the  commis- 
sioner, C.  B.  Thomas,  the  entire  90  acres,  to  secure  the  Butner  debt.  In  Feb- 
ruary»  1885,  J.  J.  Heldreth  conveyed  the  22-acre  and  18-acre  parcels  of  land, 
which  he  owned  in  fee-simple,  to  secure  S400  borrowed  money,  to  J.  H.  Mc- 
Oavock:  and  in  February,  1885,  he  conveyed  the  90  acres  to  secure  debts  to 
Clark,  Aessing  St  Co.,  his  indorsers.  In  March,  1885,  he  conveyed  the  three 
parcels  of  54,  22.  and  13  acres  to  his  wife,  in  consideration  that  she  pay  the 
McGavock  debt,  and  a  debt  to  Bettie  Walters  and  one  to  Samuel  Urabarger, 
none  of  which  did  she  ever  pay.  At  the  date  of  this  last  deed  there  existed 
several  prior  liens,  to- wit.,  the  Butner debton  the 54  acres;  and  the  judgment 
of  Pheips,  docketed  in  September,  1884,  was  a  lieii  on  all  three  of  said  parcels 
embraced  in  his  said  deed  to  his  wife,  which  sought  to  prefer  the  McGavock. 
the  Walters,  and  the  Umbarger  debt  to  the  Phelps  judgment.  On  this  judg- 
ment a^./a.  had  been  issued,  a  forthcoming  bond  taken,  with  W.  A.  Daugli- 
erty  and  James  T.  Heldreth  as  sureties,  the  bond  forfeited,  and  execution 
awarded  on  the  same  day  the  deed  to  her  was  executed.  In  August,  1885, 
Phelps  filed  his  bill  to  subject  thu  lands  of  his  debtor  to  his  judgment.     In 


Digitized  by  VjOOQIC 


Va.]  COOPER  V.  DAUGHEBTY.  389 

due  time  there  was  an  account  of  lands  and  liens,  a  report  thereof  returned, 
and  a  decree  to  rent.  In  February,  18b6,  J.  T.  Heldreth  brought  his  bill  to 
enforce  the  lien  of  a  judgment  in  his  favor  against  J.  J.  Heldreth;  and  at 
the  ensuing  term  the  causes  of  Phelps  and  of  J.  T.  Heldreth  against  J.  J. 
Heldreth  were  heard  together,  and  in  them  an  account  waa  ordered,  as  there 
had  been  at  the  previous  September  term  in  the  cause  of  Cooper  v.  Heldreth. 
Reports  were  duly  made,  which  were  excepted  to;  and  at  the  September  term, 
1886,  these  three  causes  were  heard  together,  the  exceptions  overruled,  and  a 
decree  entered  for  tlie  sale  of  the  lands  other  than  the  90  acres.  At  Decem- 
ber term,  1886,  C.  B.  Thomas,  commissioner,  reported  sale  of  the  90  acres 
under  decree  in  the  Cooper  case,  an  1  on  the  next  day  J.  J.  Heldreth  filed  a 
bill  of  review.  At  March  term,  1887,  a  decree  was  made  in  these  four  oon- 
solidated  causes,  annulling  all  the  decrees  and  orders  that  had  been  entered  in 
each  of  them,  and  directing  W.  E.  Fulton,  commissioner,  to  take  an  account 
of  lands  and  of  liens,  and  have  a.survey  and  plot  of  the  lands  made  and  re- 
turned with  his  report.  In  August,  1887,  the  commissioner  returned  his  re* 
port,  with  the  plot  of  survey.  To  this  report  a  number  of  exceptions  were 
filed;  and  at  the  September  term,  1887,  the  court  sustained  the  exception  of 
Cooper  to  his  judgment  being  placed  in  the  fourth  instead  of  the  first  class, 
overruled  the  other  exceptions,  and  recommitted  the  report,  with  instructions 
to  the  commissioner  to  ascertain  and  report  as  to  what  debts  J.  J.  Heldreth 
was  legally  entitled  to  be  allowed  the  benefit  of  the  homestead  exemption,  and 
to  report  anew  the  liens  on  his  lands  and  on  the  lands  conveyed  to  his  wife, 
etc.  The  amended  report  was  returned  in  February,  1888,  to  which  numer- 
ous exceptions  were  again  filed  by  J.  J.  Heldreth,  and  one  by  Umbarger.  At 
March  term,  1888,  a  decree  was  rendered  overruling  all  of  the  exceptions,  and 
confirming  tlie  report  of  the  commissioner,  from  which  it  appeared  that  the 
total  amount  of  all  liens,  principal  and  interest,  to  March  12, 1888,  and  costs, 
was  62,493.07,  including  debts  as  to  which  the  homestead  is  not  waived,  and 
that  tiie  several  tracts  of  land  were  worth  respectively  as  -follows:  90  acres, 
S900;  54  acres,  ^10,  22  acres,  1(^40;  and  13  acres,  ^00;  making  a  total  of 
d'2,450,  and  that  the  rents  and  profits  would  not  pay  oif  these  liens  in  five 
years.  And  the  court  decreed  that  the  Phelps  judgment  is  a  lien  in  the  order 
reported  by  the  commissioner  on  the  three-fourths  of  the  90  acres;  that  the 
other  debts  as  reported  are  liens  on  the  said  three-fourths  of  the  90  acres, 
and  that  the  trust  deed  executed  to  C.  B.  Thomas,  trustee,  to  secure  the  debt 
to  the  Butner  heirs,  and  the  trust  deed  executed  to  J.  B.  Trucks,  trustee,  in 
addition  to  being  hens  on  the  said  three-fourths  interest,  are  liens  on  the  one- 
louilh  interest  of  Mrs.  Margaret  A.  Heldreth  in  the  90  acres,  and  that  the 
said  trustees,  so  far  as  their  liens  are  unsatisfied  out  of  the  three-fourths  in- 
terest, areientitled  to  go  upon  the  one-fourth  interest  of  Mrs.  Heldreth;  and 
that  the  said  Phelps  judgment,  in  the  order  reported,  is  also  a  lien  on  two- 
thirds  of  the  54-acre  tract  and  upon  the  whole  of  the  22-acre  and  the  13-acre 
tracts,  and  is  the  same  debt  reported  as  a  lien  on  the  three-fourths  of  the  90 
acres, — the  latter  being  the  judgment  on  the  forthcoming  bond  taken  on  said 
judgment, — and  that  there  can  be  but  one  satisfaction;  and  that  the  home- 
stead exemption  cannot  be  claimed  against  the  judgments  on  the  two  notes  to 
C.  B.  Thomas;  and  that  the  lien  in  favor  of  the  Butner  heirs  should  be  paid 
out  of  the  three-fourths  interest  in  the  90  acres  before  any  part  of  Mrs.  Hel- 
dreth's  one-fourth  thereof  should  be  applied  thereto.  And  the  court,  being  of 
opinion  that  all  four  of  said  tracts  of  land  should  be  sold  for  the  payment  of 
the  liens  thereon  as  ascertained  by  said  report  and  this  decree  and  statement, 
"A,"  filed  with  said  report,  decreed  thttt  D.  S«  Peirce  and  two  others,  ap- 
pointed commissioners  for  the  purpose,  proceed  to  sell  the  same  in  the  mode 
and  on  the  terms  prescribed,  after  giving  bond  in  the  penalty  of  $5,000,  con- 
ditioned for  the  faithful  performance  of  their  duties  as  commissioners  and  re- 
ceiven^  in  these  causes.    The  court  then  reserved  the  adjudication  of  any 
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question  as  to  coste  in  faTor  of  J.  J.  Heldreth  npoti  his  biU  of  review.  The 
Appellant,  Israel  Corvin,  at  September  term,  1887,  tendered  his  petition,  in 
which  he  exhibited  a  deed  to  him  from  J.  J.  Heldreth  and  wife  for  the  90- 
acre  tract,  dated  in  1887,  praying  that  the  sale  to  him  by  them  be  confirmed, 
and  the  purchase  money  applied  to  the  liens  thereon.  The  petition  was  re> 
jected  then,  and  it  was  again  presented  at  the  Mareh  terra,  1888,  and  the  conrt. 
by  its  decree  then  rendered,  again  rejected  It.  From  this  decree,  as  well  as 
from  the  decree  rendered  at  the  September  term,  1887,  an  appeal  and  super- 
sedeaa  were  allowed. 

The  appellants  Heldreth  and  wife  assign  numerous  errors.  We  shall  only 
notice  a  few  of  them,  the  rest  being  founded  on  pure  misconceptions  of  the 
facts  disclosed  by  the  record.    They  insist: 

1.  That  the  circuit  court  erred  in  holding  that  the  rents  and  profits  would 
not  pay  the  liens  in  five  years,  and  in  directing  a  sale  of  the  land.  To  this, 
it  is  a  sufficient  answer  that  the  master  so  reported  and  l)Qsed  his  opinion 
on  the  testimony  of  four  witnesses,  one  of  whom  was  J.  J.  Heldreth,  the  ap- 
pellant, who  estimated  the  annual  rental  value  at  more  than  four  times  as 
much  as  it  was  estimated  at  by  the  highest  disinterested  witness;  and  yet  the 
average  of  the  estimates  of  the  four  was  only  $246,  a  sum  plainly  inadequate 
to  pay  off  liens  amounting  to  nearly  S2,5(K),  with  the  accruing  interest,  the 
costs  of  the  suit,  and  the  expenses  of  renting. 

2.  That  the  circuit  court  erred  also  in  contirming  the  report  of  liens  as  bind- 
ing on  the  whole  of  the  several  tracts  of  land,  when  the  proof  shows  that 
Margaret  Hildreth  owned  one-fourth  of. the  90  acres  and  one-third  of  the  54 
acres  in  fee.  This  is  a  palpable  mistake.  The  liens  are  properly  reported. 
The  last  decree  specifies  particularly  on  what  lands  they  are  charged.  The 
Phelps  judgment  is  adjudged  to  be  a  lien  only  on  J.  J.  Heldreth 's  three-fourths 
of  tlie  90  acres  and  two-thirds  of  the  54  acres,  and  on  the  whole  of  the 22  and 
13-acre  parcels.  No  liens  ai^e  put  on  Mrs.  Heldreth^s  land ,  except  the  two  deeds 
of  trust  whieh  she  executed. 

3.  It  is  objected  that  it  was  error  to  allow  compound  interest  on  the  debt 
due  the  Butner  heirs.  A  guardian  is  entitled,  under  section  11,  c.  127,  Code 
1873,  to  charge  compound  interest  on  debts  due  his  wards,  and  is  himself  an- 
swerable for  it.  Moreover,  here  the  guardian ^s  bill  demanded  compound  in- 
terest on  this  debt,  and  the  defendant  below  suffered  the  bill  to  go  for  con- 
fessed. 

4.  It  is  also  insisted  that  the  circuit  court  erred  in  charging  liens  on  the  54, 
22,  and  13-acre  tracts  conveyed  by  J.  J.  Heldreth  to  his  wife  by  the  deed  of 
March  3, 1885.  In  answer  to  this  it  is  sufficient  to  say  that  this  deed  is  junior 
to  the  Phelps  judgment  which  was  obtained  September  22,  1884;  also  to  the 
deed  of  trust  to  secure  McGavock,  dated  5th  of  February,  1885,  and  the  deed 
to  secure  Umbarger,  dated  9th  of  December,  1884.  The  McGavock,  the  Walt- 
ers, and  the  C.  Umbarger  debts  are  mentioned  in  the  deed  to  Mrs.  Heldreth  as 
part  of  the  price  she  was  to  pay  for  the  land.  In  the  junior  deed  to  J.  R. 
Fricks,  trustee,  she  joined  her  husband  in  conveying  her  interest  as  wen  as 
his  in  the  said  lands,  and  so  as  to  the  13  acres  and  the  54  acres,  except  that 
the  Butner  debt  is  charged  as  the  first  lien  on  the  latter. 

5.  It  is  also  objected  that  the  circuit  court  erred  in  putting  the  Phelps  Judg- 
ment of  $391.65,  of  March  3, 1885,  before  the  deed  of  that  day  from  J.  J.  Hel- 
dreth to  his  wife.  This  is  another  misinterpretation  of  the  record.  The  judg- 
ment that  is  put  as  prior  to  that  deed,  as  to  the  three  tracts  conveyed  thereby, 
is  the  original  judgment  of  22d  September,  1884.  The  one  objected  to  is  the 
judgment  on  the  forthcoming  bond  for  the  same  debt,  and  as  to  these  judg- 
ments the  last  decree  declares  that  there  can  be  but  one  satisfaction. 

6.  it  is  also  insisted  that  the  circuit  court  erred  *Mn  holding  that  the  Phelps 
Judgment,  of  September  22, 1884,  is  a  lien  on  the  54,  22,  and  the  13-acre  tracts^ 
When  that  judgment  was  satisfied  and  its  lien  extinguished  by  the  forthcom- 


Digitized  by 


Google 


Vs.]  PBBKIM8   V.  GBEBVSIU  891 

ing  bond  thereon  taken,  returned,  and  forfeited,  and  was  subject  only  to  be 
treated  in  equity  as  stiJl  subsisting  in  favor  of  tlie  creditor  in  case  of  the  in- 
soivencj  of  the  sureties,  W.  A.  Daugherty  and  J.  T.  Heldreth."  Here  the 
appellants  have  miseonct* ived  ttie  application  of  the  law.  This  court  has  re- 
peatedly held  that  the  surety  in  a  forthcoming  bond,  who  pajs  the  debt,  is 
is  subrogated  to  the  benefit  of  the  lien  of  the  original  judgment  against  the 
land  of  the  judgment  debtor.  Hill  v  Mansei',  11  Grat.  525;  Robintan  v. 
Sherman,  2  Grat.  178, 179.  But  the  record  shows  that  a  writ  otfleri/aeias 
was  sued  out  on  this  judgment  on  the  forthcoming  bond,  and  returned  **No 
property/'  which  return  has  been  held  conclusive  evidence  of  the  insolvency 
of  the  execution  debtors.  Qoodall  v.  StuarU  2  Hen.  &  M.  11 1.  And  in  Rhea 
y.  Preston,  75 Ya.  774,  it  is  said  by  this  court:  "When  the  obligors  in  a  forth- 
coming bond,  which  has  been  forfeited  and  returned,  though  solvent  when 
the  bond  was  taken,  become  insolvent  Afterwards,  the  plaintiff  may  have  the 
bond  quashed,  and  be  restored  to  his  original  judgment.  And  though  the 
bond  be  not  quashed,  a  court  of  equity  will  regard  it  as  a  nullity  and  the  orig- 
inal judgment  in  full  force.  Jones  v.  Myriok,8  Grat.  211, 212;  Leake  v.  Fer- 
guson, 2  Grat.  432;  Robinson  v.  Sherman,  Id.  182:  Garland  v.  Lynch,  1  Rob. 
(Va.)  646;  Poioell  v.  WhiU,  11  Leigh,  809. 

7.  And  it  is  objected  that  the  circuit  court  did  not  decree  to  J.  J.  Heldreth 
fees  and  costs  on  his  bill  of  review  on  which  he  prevailed.  As  to  this  it  is 
enough  to  say  that  the  decrees  complained  of,  though  they  do  adjudicate  the 
principles  of  the  cause,  are  neither  of  them  final*  and  that  the  last  decree  re- 
serves this  question  of  costs  £or  future  adjudication. 

8.  And  it  is  also  insisted  upon  as  error  to  refuse  Israel  Corvin  leave  to  file 
his  petition  at  September  term,  1887,  and. at  March  term,  1888.  The  petition 
was  rightfully  refused.  It  was  a  mere  offer  to  buy  the  land,  which  the  couii; 
had  the  right  to  decline.  It  whs  an  offer  of  less  than  the  value  of  the  land,  to- 
wit,  $800,  of  which  $126  had  been  paid  cash,  and  the  balance  was  payable  in 
one,  two,  and  three  years,  without  interest.  The  master  report^  its  value  to 
be  $900,  and  it  cost  $1,200  without  improvements.  Corvin  was  no  party  to 
the  suit,  and  had  no  interest  whatever  in  it.  And,  among  numerous  other 
objections,  it  is  said  tliat  the  circuit  court  erred  in  not  requiring  the  commis- 
sioners of  sale  to  give  security  on  their  bond.  The  statute,  (Acts  1883-84,  p. 
213,)  says:  The  commissioner  shall  give  bond  and  personal  security,  to  be  ap- 
proved by  the  clerk  of  the  court.  The  decree  of  the  March  term,  1888,  fixed 
tlie  penalty  of  the  bond  which  it  directed  the  commissioners  to  give.  And  this 
court,  in  McAllister  v.  Bodkin,  76  Va.  809,  held  that  it  is  not  a  reversible 
error  for  a  decree  to  fail  to  provide  that  the  commissioner  of  sale  shall  give 
bond  and  security. 

In  conclusion,  it  need  only  be  said  that  of  the  34  assignments  of  error  not 
one  of  them  has  the  merit  of  being  in  the  least  sustained  either  by  the  facts 
or  the  law  of  the  case.  We  are  therefore  of  opinion  that  the  decrees  com- 
plained of  are  clearly  right,  and  that  they  must  be  afiirmed,  with  costs  to  the 
appellees. 


Perkins  et  al,  v.  Greever, 
{Supreme  Court  of  Appeals  of  Virginki.    August  16, 1888.) 

Sale— What  Constitutes— Parbnt  and  Child— Tranbactiokb  bbtwbbh. 

In  ft  suit  by  two  daughters  of  a  deceased  intestate,  to  have  a  large  personal  prop- 
erty, which  was  claimed  by  the  son,  declared  the  property  of  the  estate,  respondent 
testified  that  the  property  was  sold  to  him  by  intestate  in  satisfaction  oi  an  old  debt 
for  which  no  receipts  or  accounts  were  made,  and  the  amount  of  which  he  could 
not  definitely  remember.  The  sherifC  testified  that,  when  visiting  intestate  with 
an  ezecutioQ  on  a  debt  for  which  the  latter  was  surety,  four  years  after  the  pre- 
tended purchase,  both  intestate  and  respondent  informed  him  that  respondent  had' 
purchased  the  stock  of  the  faim;  the  stock  beins  but  a  smaU  part  of  the  property 
claimed.    On  the  other  hand,  the  sisters  testified  positively  that  respondeat  nerer 
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Surchased  nor  clahned  to  hare  purchased  the  property,  but  had  admitted  since  the 
eath  of  intestate  that  it  belonged  to  the  estate.  Numerous  witnesses  testified  to 
small  transactions  consistent  only  with  ownership  by  intestate.  The  Matter's  books 
showed  transactions  with  respondent,  but  nothing  of  the  one  in  question.  A  con- 
tract between  the  parties  litigant,  made  after  Intestate's  death,  provided  that  re- 
spondent should  for  a  time  keep  the  management  of  intestate's  property,  ^as  he  has 
had  control  of  it  heretofore,  **  and  receive  remuneration  therefor.  Held,  that  the 
evidence  clearly  showed  that  the  property  belonged  to  the  estate,  and  not  to  re- 
spondent. 

3.  Witness— CoMPETENOT— Transactions  with  Decedent. 

The  testimony  of  respondent  in  his  own  behalf  was  incompetent  under  Ck>de  Va. 
1878,  c.  172,  $  22,  as  amended  and  re-enacted  by  Acts  1875^77,  c.  366,  p.  265,  providing 
that,  when  one  of  the  original  parties  to  a  oontract  is  dead,. or  incompetent  to  tes- 
tify, the  other  party  shall  not  testify  in  his  own  favor,  or  in  favor  of  any  other 
party  having  an  interest  adverse  to  that  of  the  party  incapable  of  testifying,  iwless 
called  to  testify  on  behalf  of  the  last-mentioned  party,  or  unless  some  person  hav- 
ing an  interest  adverse  to  that  of  the  party  incapable  of  testifying  shall  have  testi- 
fiea  to  some  fact  occurring  before  such  inability  accrued.^ 

Appeal  from  circuit  court,  Smyth  county. 

Mr  Blair  and  Mr.  St  John,  for  appellants.  Buchanan  dk  Buchanan  and 
Mr.  Gilmore,  for  appellee. 

Richardson,  J.  This  was  a  suit  in  equity,  brought  in  the  circuit  court  of 
Smyth  county,  in  March,  1883,  by  John  W.  S.  Saunders  and  Bachel  V.,  his 
wife,  formerly  Rachel  Y.  Greever,  and  John  £.  Perkins  and  Sarah  R.,  his 
wife,  formerly  Sarah  R.  Greever,  against  James  S.  Greever  in  his  own  right, 
and  as  administrator  of  Hiram  A.  Greever,  deceased.  The  facts  are  these: 
Hiram  A.  Greever,  a  prominent  citizen  of  Smyth  county,  departed  this  life  at 
bis  residence  in  said  county  on  the  23d  day  of  May,  1882,  intestate,  leaving 
three  children,  to- wit,  said  female  complainants  and  one  son,  said  defendant 
James  S.  Greever,  all  of  whom  were  adults,  and  all  married.  These  three 
children  were  the  sole  distributees  and  beirs  at  law  of  the  intestate,  who  had 
lost  his  wife^ome  years  before  his  death.  The  daughters,  with  their  respect- 
ive husbands,  resided,  one  in  Smyth  county,  and  the  other  in  the  adjoining 
county  of  Wythe,  and  they  frequently  visited  their  father  after  their  mar- 
riage. The  said  James  S.  Greever,  an  only  son,  with  the  exception  of  a  few 
years,  lived  with  his  father  until  the  death  of  the  latter,  and,  with  bis  family, 
yet  lives  in  the  old  family  mansion  where  his  father  died.  The  intestate, 
Hiram  A.  Greever,  died  seized  and  possessed  of  a  large  and  very  valuable  es- 
tate, real  and  personal.  The  real  estate  consisted  of  two  tracts  of  land, — one 
situated  in  Smyth  and  Washington  counties,  containing  some  365  acres,  on 
which  he  resided;  and  the  other  in  Smyth  county,  containing  some  160  acres. 
These  lands,  especially  the  home  place,  were  very  valuable,  and  were  in  a  high 
state  of  cultivation.  The  personal  property  consisted  in  the  main  of  numer- 
ous and  valuable  horses,  cattle,  sheep,  hogs,  bacon,  grain,  hay,  and  oats,  with 
household  furniture,  and  wagons,  carts,  harness,  and  numerous  implements 
of  husbandry.  The  debts  of  the  intestate,  who  was  a  thoroughly  practical 
and  prosperous  farmer  and  grazier  and  business  man.  were  few  and  amounted 
to  a  very  small  sum.  The  personal  property  referred  to  was  on  the  pi^emises 
of  the  intestate  at  his  death,  and,  to  all  appearances*  in  his  exclusive  posses- 
sion, control,  and  ownership.  The  defendant,  James  S.  Greever,  owned  and 
had  on  the  place  at  his  father's  death,  two  horses,  a  cart,  saddle,  and  bridle,  a 
buggy  and  harness,  and  some  chamber  furniture,  as  to  which  there  is  no  dis- 
pute. The  controversy  is  as  to  the  ownership  of  the  major  part  of  the  per- 
sonal property  other  than  that  above  referred  to  as  owned  by  James  S.  Greever. 

1  For  decisions  on  the  subject  of  the  admissibility  of  evidence  relating  to  transactions 
with  deceased  persons,  and  who  are  competent  witnesses  to  testify  to  such  transactions, 
see  Frendergast  v.  Wiseman,  (Ga.)  ante^  228,  and  note;  Stewart  v.  Budd,  (Mont.)  19 
Fac.  Rep.  2^1,  and  note. 
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The  property  in  controyersy  is  estimated  by  the  plaintiffs  at  some  $8,000,  while 
by  the  defendant  it  is  estimated  at  some  SI, 500.  The  plaintiffs  claim  that 
the  property  in  dispate  was  the  property  of  their  father,  that  it  belongs  to  his 
estate,  and  that  they  are  entitled  to  share  in  the  distribution  thereof.  Hut 
the  defendant,  James  b.  Greeyer,  denies  that  the  propei*ty  in  dispute  belonged 
to  the  intestate,  or  is  part  of  his  estate  and  subject  to  distribution,  and  he 
claims  it  in  his  own  right.  In  addition  to  the  property  already  referred  to, 
there  was  on  the  premises  a  lot  of  stock  cattle,  owned  by  the  intestate  and 
James  fclS.  Greever  in  partnership.  Very  soon  after  intestate's  death,  the  dis- 
tributees, all  of  whom  were  adults,  met  together,  and  tallced  over  tiie  matters 
touching  their  father^s  estate,  and  agreed  to  divide  the  pei-sonal  estate  among 
themselves;  but,  as  it  was  then  in  the  midst  of  the  farming  season,  they  also 
agreed  to  postpone  the  division  until  the  crop^  were  secured,  and  that  in  the 
mean  time  James  S.  Greever  should  take  cliarge  of  the  lands  and  personal 
property,  and  conduct  the  farming  operations  until  the  crops  were  secured. 
Accordingly,  on  the  27th  of  May,  1882,  only  four  days  after  intestate's  death, 
they  entered  into  the  following  agreement  in  writing: 

"Article  of  agreement  made  and  entered  into  this  27th  day  of  May,  1882, 
by  and  between  James  S.  Greever,  of  the  one  part,  and  John  £.  Perkins  and 
^rah  Bebecca,  his  wife,  late  Sarah  liebecca  Greever,  and  J.  W.  8.  Saunders 
and  Rachel  Virginia,  his  wife,  formerly  Rachel  Virginia  Greever,  of  the  sec- 
ond part:  Witnesseth,  that  by  the  death  of  Hiram  A.  Greever  the  said  James 
S.  Greever,  Sarali  Rebecca  Perkins,  and  Rachel  Virginia  Saunders  have  be- 
come the  joint  owners  of  all  the  real  and  personal  property  which  belonged  to 
said  Hiram  A.  Greever,  and  the  property  is  of  such  a  character  and  in  such  a 
condition  that  it  would  be  prejudicial  to  the  interests  of  all  the  parties  to  make 
division  of  the  same  now ;  and,  that  being  the  case,  it  is  agreed  by  and  between 
all  the  aforesaid  parties  that  James  S.  Greever  shall  have  during  the  present 
year  the  entire  management  and  control  of  all  this  property  as  he  has  had  con- 
trol of  it  heretofore,  to  manage  and  attend  to  as  he  may  deem  best  for  the 
joint  interest  of  himself  and  his  two  sisters  aforementioned,  and  with  full 
authority  for  the  purpose  to  make  any  sales  or  purchases  of  persomd  property 
that  he  may  deem  advisable,  and  that  he  may  think  will  promote  the  joint  in- 
terest of  all  parties;  and  at  the  end  of  the  year  he  will  make  report  of  what 
he  has  done,  and  of  the  then  condition  of  the  joint  property  belonging  to  him- 
self and  his  sisters,  to  the  said  parties.  And  as  this  management  and  agree- 
ment necessitates  tlie  withdrawal  of  the  attention  ot  the  said  James  S.  Greever 
from  any  other  business,  and  the  devotion  of  his  entire  time  to  the  manage- 
ment of  this  property,  it  is  agreed  by  and  between  the  parties  aforesaid  that 
such  compensation  shall  be  paid  out  of  the  joint  property  to  the  said  Greever 
for  his  services  above  mentioned,  as  John  M.  Preston,  C.  W.  Beatie,  and  James 
D.  Hutton  shall  say  he  is  entitled  to.  If  necessary,  the  said  James  S.  Greever 
may  continue  in  the  management  of  this  property  for  a  time  longer  than  one 
year,  ami,  if  he  does,  he  shall  continue  that  management  upon  the  same  terms 
as  that  set  forth  above.  Witness  the  following  signatures  and  seals  the  day 
and  date  above.  *"  Jam£S  S.  GmsEVEK.  [Seal." 

'*JjNO.  £.  Perkins.       [Seal. 

"J.  W.  S.  Saundebs.    f^jeal. 

"R.  V.  Saundkes.        ISeal. 

**S.  R.  Perkins.  [Seal._ 

Afterwards,  to- wit,  at  the  July  term,  1882,  of  the  county  court  of  Smyth 
county,  James  S.  Greever,  without  consultation  with,  and  without  the  knowl- 
edge of,  the  other  distributees,  qualified  as  the  administrator  of  his  father's 
estate,  and  entered  into  bond  as  such  in  the  penalty  of  92,400,  with  one 
surety,  a  resident  of  Washington  county.  He  had  no  appraisers  appointed* 
At  the  August  term,  1882,  of  said  court,  on  the  motion  of  tiie  otiier  distribu- 
tees, appraisers  were  appointed*  and  they  afterwards  appraised  the  personal 
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property  belcmgiDg  to  the  Intestate's  estate,  as  shown  to  them  by  James 
S.  Greever.  Afterwards,  on  the  17th  day  of  January,  1883,  the  property  ap- 
praised, together  with  a  few  unimportant  items  overlooked  by  James  S.  Gree- 
ver at  the  time  of  the  appraisement,  was  sold,  the  gross  proceeds  amounting 
to  ^1.121.27.  Tlie  following  is  the  list  of  the  property  sold: 
Half  interest  in  an  undivided  lot  of  21  yearling  cattle,  bought 

by  James  S.  Greever,  -  *  -  -  -    •  810  09 

1  bay  horse,  25  years  old,  no  bid  made,      -           -           -    *  00  00 

1  field  of  com  fodder,  (74  shocks,)  James  8.  Greever,             -  20  00 

3  staclcs  of  old  clover  hay, — Joseph  Button,          •           •  22  00 

1  stack  of  timothy  hay,---Jas.  8.  Greever,         -           •           -  17  00 

1            **              '*             Joseph  HuUon,               •           -  15  25 

1            -              "                       "*                        -           -           -  15  25 

1            "              "                       "                             -           -  10  00 

1  "              "             Jas.  S.  Greever,         -           -           -  10  00 

2  ••  "  "  -  -  27  00 
1  "  ••  **  .  -  .  14  75 
1  "  ••  Jas.  L.  Vance,  -  .  -  9  00 
1  "  •*  ♦*  -  -  -  15  25 
1  **  "  Jas.  S.  Greever,  -  *  7  25 
1  crib  of  com,  measuring  840  bus.,  @  56c., — Jas.  S.  Greever,  190  40 
1  pen  "  "  268J  "  58  **  "  152  83 
32  bus.  corn  @  60c..— Jas.  L.  Vance,  -  -  -  19  20 
7*  *•  wheat  @  $1.00,— Jas.  S.  Greever,  -  -  7  50 
194J"  ♦*  70c.,  "  -  -  -  136  15 
41  "  "  55 "  •*  .  -  22  55 
17  oats  41  -  "  ...  6  97 
80  gallons  of  cider,  "  -  -  5  GO 
Cabbages,  "  -  -  -  3  00 
1  hole  of  potatoes,— N.  0.  St.  John,  ...  8  00 
Potatoes  in  cellar,— Jas.  S.  Greever,  -  -  -  -  8  00 
90  lbs.  nails,  "  ...  8  50 
80  "  coffee,  **  -  -  -  -  11  60 
50  "  sugar,  "  ...  6  00 
1  mowing  machine, —Joseph  Hutton,  -  -  -  53  00 
2^  bus.  of  beans  @  50c.,— Jas.  S.  Greever,            -            -  1  25 

3  "  onions  @  58}c.,  "  -  .  -  1  75 
12  brooms  @  16c.,                           *"                       -           •  1  92 


$1,121  27 
With  their  bill  the  complainants  file  a  "Schedule  A,"  as  containing  a  list 
of  the  property  in  dispute,  which  was  claimed  by  James  S.  Greever,  and  was 
not  appraised  and  sold  It  is  as  follows:  ** First,  Six  work-horses,  two  of 
which  have  been  sold  to  Stephen  Saunders;  the  riding  horse  of  H.  A.  Greever; 
two  old  horses;  one  three*y ear-old  fiUy;  one  yearling  colt;  and  two  sucking 
colts,  and  probably  others.  Serond.  Nine  milch  cows,  including  the  heifers 
to  have  calves,  togetlier  with  a  calf  from  each;  one  bull,  since  sold  to  John 
M.  Preston;  one  bull,  still  on  the  farm.  Third*  Thirty-six  sheep,  and  wool 
oft  same.  Fourth.  Thirty-one  hogs,  fattened,  and  afterwards  killed  by  James 
S  Greever;  some  stock  hogs,  consisting  of  two  or  three  sows,  one  boar,  and 
fifteen  or  twenty  shoats.  Fifth.  Farming  implements,  consisting  of  three 
wagons, — two  two-horse  wagons,  one  four-horse  wagon, — ^and  both  two  and 
four-horse-wagon  harness,  and  separate  harness  for  plowing;  twotwo-hone 
Oliver  chilled  plows,  and  two  other  two-horse  plows;  three  single  and  three 
double  one-horse  plows;  two  harrows;  two  cutting  knives  and  boxes;  five 
cradles;  three  mowing  scythes;  six  pitch-forks;  rakes,  hoes,  shovds,  picks, 
double-trees,  single-trees,  stretchers*  log-chain,  fifth  chain,  eta    Sixth.  One 
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wind-mill;  one  cider-mill;  oneaeed^ower;  one  lot  of  blacksmith  tools,  a  large 
lot  of  barrels,  hogsheads,  tubs,  etc.;  half-bushel  sacks,  etc.;  three  side  sad- 
dles, two  of  which  were  given  by  H.  A.  Greever  to  Mrs.  Saunders  and  Mrs. 
Perkins;  the  saddle  used  by  H.  A.  Greever  himself;  six  riding  bridles;  a  large 
Ipl  of  books;  a  lot  of  flax;  a  lot  of  hay  and  oato  instable;  one  straw-rick;  one 
corn-sheller;  household  and  kitchen  furniture;  eight  feather  beds,  including 
steads;  one  parlor  carpet,  two  other  carpets;  three  cherry  tables;  two  candle- 
stands  {  fcwo. large  mirrors;  one  bureau;  two  cupboards;  one  cook  stove;  five 
dining  and  kitchen  tables;  two  sets  of  china;  one  full  set  of  common  dishes; 
two  small  tables;  six  lard  cans;  five  large  wheels;  two  small  wheels;  one 
loom;  one  clock;  several  pitchera;  one  phino,  stool,  and  cover,  and  box  for 
same;  one  silver  castor;  twelve  large  silver  spoons;  six  dessertspoons;  ten 
small  silver  teaspoons;  one  large  silver  ladle;  one  pair  silver  tongues;  bed 
clothing  for  all  the  beds#  and  extra  quilts,  counterpanes,  comforts,  table  linen, 
towels,  sheets,  etc/'  After  setting  forth  substantially  what  is  above  stated, 
the  complainants,  in  their  bill,  allege  that  in  the  conversation  or  conference 
had  by  them  and  James  8.  Greever  after  the  intestate's  death,  and  preceding 
the  written  agreement  of  May  27,  1882,  touching  the  management  and  di- 
vision of  their  father's  personal  estate,  nothing  was  said  about  reducing  the 
agreement  then  arrived  at  to  writing,  nor  anything  about  administering  on 
the  estate;  but  that  complainant  Mrs.  Perkins  did  say  that  the  property  ought 
to  be  appraised,  and  that  each  of  the  distributees  should  have  a  copy  of  the 
appraisement;  but  that  James  S.  Greever  objected  to  this,  saying  that  she 
doubted  his  honesty,  which  she  disclaimed,  yet  insisting  that  appraisers  ought 
to  be  appointed;  but  that  James  S.  Greever  pei*sisted  in  his  objection,  say- 
ing that  they  could  divide  it  without  appraisers.  That  soon  after  this  the 
agreement  of  May  27, 1882,  was  signed.  That  at  the  June  or  July  term  of 
BuiyLh  county  court  Junes  8.  Greever,  without  consultation  with  plaintlUs, 
and  without  their  knowledge  or  consent,  caused  himself  to  be  appointed  ad- 
ministrator of  intestate's  estate.  That  plaintiffs  knew  nothing  of  the  amount 
of  personal  property  given  in  by  him,  or  of  the  penalty  of  his  bond.  That 
they  afterwards  learned  that  he  valued  the  personal  property  at  81,200,  and 
gave  bond  in  the  penalty  of  f  2,400,  with  Joseph  Hutton,  of  Washington 
county,  as  bis  sole  security.  They  further  allege  that  they  are  informed  as 
as  to  the  value  of  the  personal  property  which  their  father  owned  and  pos- 
sessed at  the  time  of  his  death.  That  they  possess  this  mformation  as  sensi- 
ble children,  of  mature  years,  raised  on  the  farm  where  the  property  was;  and 
that,  though  it  was  not  just  then  their  place  of  residence,  they  always  had 
the  fullest  access  to  it  and  their  father's  house,  where  they  often  went,  and 
were  always  welcome.  That  they  furtlier  know  that  intestate  spoke  of,  con- 
trolled, and  disposed  of  the  property  as  had  always  been  his  custom,  and  is 
the  custom  of  all  other  farmers  in  dealing  with  their  own*.  That  they  fur- 
ther know  that  James  8.  Greever  always,  so  far  as  they  know  or  believe,  rec- 
ognized it  as  intestate's  property;  and  that  he  never  questioned  intestate's 
owneiBhipand  possession,  nor  asserted  nor  attempted  to  assert  any  ownership 
in  himself,  except  as  to  that  which  was  confessedly  his,  as  before  stated. 
That  James  8.  Greever  lived  with  his  father  as  a  child,  and  as  a  member  of 
his  faniily.  That  he  owned  two  horses,  a  cart,  a  saddle  and  bridle,  a  buggy 
and  harness,  and  some  chamber  furniture;  but  that,  as  to  the  property  em- 
braced in  **8chedule  A,"  it  was  the  property  of  intestate,  about  which  there 
was  no  dispute,  no  doubt;  and  that  this  was  part  of  the  property  which  the 
three  children,  on  the  occasion  referred  to,  spoke  of  dividing  between  them, 
and  which  Mrs.  Perkins  insisted  should  be,  and  which  James  8.  Gi^eever  ob- 
j^ted  to  having,  appraised,  so  far  as  they  can  recollect  it.  And  they  further 
allege  and  .charge  that  James  S.  Greever  did  not  give  in,  nor  intend  to  give- 
in.  all  the  personalty  belonging  46  intestate's  estate;  and  they  say  they  base^ 
ttaiji  CQaGlosicn  upon  his  estimate. of  the  value  of  the  property,  as  evinced  by 
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the  small  penalty  of  his  bond  as  administrator;  upon  the  fact  that  he  objected 
to  having  the  property  appraised,  and  liad  no  appraisers  appointed;  upon  th« 
fHCt  that  he  procured  his  appointment  as  administrator  without  their  knowl^ 
edge  or  consent,  and  failed  to  inform  them  of  his  appointment  after  it  was 
luade;  and  upon  the  fact  tiiat,  when  they  afterwards  had  appraisers  appointed, 
Jie  took  offense  at  their  action,  failed  to  show  the  appraisers  all  the  personal 
property,  and,  as  they  understand,  pretends  that  the  property  not  shown  and 
nut  appraised  belongs,  not  to  the  testator's  estate,  but  to  him.  And  they 
further  charge  that  the  intestate  claimed,  owned,  used,  and  controlled  all  the 
personal  property  on  his  lands,  except  as  before  specified.  That,  as  to  the 
partnership  cattle  before  referred  to,  Hiram  A.  Greever  and  James  S.  Greever 
were  equally  interested,  except  tliat  the  former,  in  consideration  of  the  win- 
tering and  pasturage  he  could  furnish  at  bis  home,  was  not  to  pay  for  the 
pasturage  rented  for  them.  And  further  that,  before  his  death,  the  Intestate 
and  his  son,  James  S.  Greever,  made  a  settlement  of  all  unsettled  matters  be- 
tween them,  as  stiown  by  intestate's  books  in  the  possession  of  said  James  S. 
Greever.  Tliat  intestate's  habit  was  to  keep  accounts  covering  all  of  his 
transactions  of  importance.  That  he  charged  himself  with  thedebts  he  owed, 
^nd  credited  himself  with  what  he  paid;  his  intention  being  that  his  own 
books  should  show  his  condition, — a  fact,  they  say,  which  was  well  known  to 
James  S.  Greever,  who,  since  his  father's  death,  has  said  that  his  father's 
** books  siiowed  exactly  every  single  transaction;"  and  that  said  James  S. 
Greever  has  possession  of  those  books,  and  plaintiffs  are  willing  to  settle  by 
them. 

And  in  the  bill  it  is  also  said:  ''Plaintiffs  are  farther  informed  that  said 
James  S.  Greever  alleges  and  pretends  that  he  holds  tax  tickets  for  said  per- 
sonal property.  That  may  be  true,  but  plaintiffs  do  not  understand  him  to 
claim  tliat  he  paid  them  with  his  own  means.  On  the  contrary,  they  charge, 
and  call  upon  him  to  answer,  that  intestate  in  every  instance  f  umif^hed  the 
money;"  that  James  S.  Greever  did  not  claim  said  property,  except  his  share 
of  it  as  one  of  the  three  heirs  of  Intestate,  but,  on  the  contrary,  spoke  of  it  as 
the  property  of  the  estete  in  which  they  were  equally  interested,  until  after 
the  contract  with  him  to  manage  the  farm  was  signed,  and  until  he  had  qual- 
ified as  administrator.  And  the  plaintiffs  further  charge  timt  it  was  because 
of  their  understanding  that  it  was  accepted  as  a  fact,  on  all  hands,  that  the  three 
were  joint  and  equal  owners  of  the  property  that  they  ever  consented  that 
James  S.  Greever  should  take  control  of  it,  and  that  he  did  take  control  of  it, 
.as  joint  property,  in  which  he  had  a  share  equal  to  one-third  of  it  after  paying 
,lhe  small  indebtedness  of  intestate.  The  bill  concludes  as  follows:  "Plain- 
tiffs had  well  hoped  that  intestate's  estate  could  and  would  be  settled  by  the 
parties  themselves,  or.  failing  in  that,  they  could  have  agreed  upon  competent, 
disinterested  parties  to  settle  and  adjust  matters  between  them,  and  to  this 
^nd  they,  through  their  counsel,  submitted  a  proposition  of  settlement  by  such 
parties,  but  before  negotiations  were  concluded  or  broken  off,  tliey,  your  ora- 
tor and  oratrice,  Saunders  and  wife,  were  served  with  process  to  answer  James 
S.  Greever's  bill  exhibited  to  your  honor  of  and  concerning  the  land  herein 
mentioned;  and  hence  they  brought  this  suit.  And  being  remediless  accord- 
ing to  the  strict  rules  of  the  common  law,  and  relievable  only  in  equity,  where 
matters  of  this  sort  are  properly  cognizable  and  redressable,  their  prayer  is 
that  James  S.  Greever  shall  be  made  a  party  defendant  hereto  in  his  own  right 
and  as  administrator  of  Hiram  A.  Greever,  dec'd;  and  that  he  full,  true,  direct* 
and  peiilect  answer  make  to  all  and  singular  the  allegations  hereof  as  if  they 
were  here  repeated,  and  he  separately  interrogated  thereto;  that  he  make 
.and  file  with  his  answer  a  full  and  true  inventory  of  all  the  personal  property 
on  the  lands  of  Hiram  A.  Greever  at  his  death,  except  the  horses*  cart,  baggy, 
and  harness,  saddle  and  bridle,  and  houseliold  furniture  hereinbefore  men- 
tioned as  the  property  of  said  defendant,  and  except  the  gold  anid  ailver  coin 
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of  said  intestate,  whicb  was  equally  divided  by  and  between  the  three  children; 
and  that  he  exhibit  with  liis  answer  tl)e  account  between  himself  and  his  in- 
testate as  shown  by  said  intestate's  books  of  account:  and  thut  he  deliver  said 
bcM>k8  into  the  custody  of  tlie  clerk  of  your  court,  so  that  the  plaintiffs  may 
have  ready  access  to  them;  and  that  all  matters  of  difference  between  them 
may  be  fully  and  tinally  settled ;  and  that  plaintiffs  may  have  such  further  and 
general  relief  as  to  equity  belongs*  and  to  your  honor  seems  meet/'  etc. 

The  defendant.  James  S.  Greever,  demurred  to  and  answered  the  bill.  He 
admits  in  his  answer  that  his  father.  Hiram  A.  Greever,  died  possessed  of  a 
valuable  real  and  personal  estate;  and  that  his  wife  predeceased  him,  leaving 
him  and  his  two  sisters  the  sole  lieirs  and  distributees.  That  intestate  died 
seized  of  two  tracts  of  land,  and  was  but  little  indebted.  States  that  intes- 
tate was,  when  able  to  attend  to  it,  a  good  farmer,  perhaps  as  good  as  any  in 
the  county;  but  that  he  was,  for  several  years  before  his  death,  in  such  health 
that  he  was  not  able  to  give  any  attention  of  consequence  to  the  farm,  during 
all  of  which  time  the  whole  burden  of  the  farming  operations  devolved  upon 
respondent,  who  lived  with  his  lather.  That  he  frequently  consulted  his 
fattier  as  to  the  farming  operations,  but  that  was  about  all  the  attention  given 
by  the  intestate  to  such  operations  for  many  years  prior  to  his  death.  That 
he  died  seized  of  the  personal  property  which  was  appraised.  That  respond- 
ent is  now  in  his  forty-sixth  year,  and  has,  ever  since  he  was  21,  worked  with 
and  for  his  father  on  his  farm,  except  perhaps  some  10  or  12  years  during 
which  he  was  otherwise  occupied  and  away  from  home.  That  for  the  last  18 
years  prior  to  his  death,  with  the  exception  of  the  winter  months  for  a  part 
of  that  time,  when  respondent  was  in  the  legislature,  the  intestate  and  re- 
spondent were  engaged  in  farming  and  cattle-raising  together.  That  during 
gome  part  of  that  time  respondent  was  the  county  surveyor  of  Smyth  county, 
but  that  this  did  not,  on  an  average,  occupy  more  than  two  months  of  the 
year;  the  residue  of  the  time  being  devoted  to  the  farm.  So  he  says  that  in 
truth  it  may  be  said  that  ever  since  the  war  the  principal  management  of  in- 
testate's farm  has  devolved  upon  respondent,  and  it  would  therefore  be  some- 
what singular  if  respondent,  who  has  always  been  a  prudent  and  economical 
man,  should  at  the  death  of  his  father  only  own  two  horses,  a  colt,  saddle  and 
bridle,  and  some  chamber  furniture.  That,  in  the  state  of  affairs  existing  at 
his  father's  death,  respondent  did  say  to  his  sisters  that  he  thought  it  best 
that  the  farming  operations  should  be  continued  during  the  year,  as  the  crops 
h;id  then  been  pitched,  and  contracts  made  which  coujd  only  be  properly  car- 
ried ont  in  that  way.  That  this  was  agreed  to  by  all  parties.  That  respond- 
ent then  suggested  to  the  parties  that  they  had  better  go  to  Mr.  Gilmore,  who 
was  their  father's  personal  friend,  and  had  always  been  his  attorney,  and 
have  an  agreement  to  this  effect  drawn  up,  which  was  also  agreed  to.  That 
the  husbands  of  the  female  complainants  and  respondent  then  went  to  Marion, 
saw  Mr.  Gilmore,  and  he  drew  for  them  the  agreement  of  May  27, 1882, 
which  was  afterwards  signed  by  all  the  parties.  That  after  this  arrange- 
ment was  made  respondent  proposed  to  settle  the  estate  up  as  the  adminis- 
trator; and  that  this  was  also  agreed  to  by  them,  and  in  accordance  with  that 
agreement  respondent  did  qualify  as  the  administrator  of  his  father's  estate,  at 
the  July  term,  1882,  of  the  Smyth  county  court.  That  nothing  was  said,  that 
respondent  recollects,  about  any  appraisement  of  property;  and  that  respond- 
ent certainly  never  objected  to  any  appraisement  of  it.  And  respondent  further 
says  that,  after  his  qualification  as  administrator,  his  attorney,  James  H.  Gil- 
more, knowing  of  the  arrangement  as  to.  the  management  of  the  farm,  thought 
there  was  no  necessity  then  for  having  appraisers  appointed,  as  nothing  was 
then  to  be  sold  at  public  auction,  and  as,  under  the  contract  aforesaid,  the 
character  of  the  property  might  be  changed  before  the  end  of  the  year,  and  so 
appraisers  were  not  appointed.  And  respondent  says  that  it  was  furthest 
from  his  thoughts  to  suppose  that  there  would  be  any  objection  to  this  on  the 
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part  of  any  one,  and  that  he  was  surprised  when,  at  the  August  eounty  oouct 
of  Smyth,  1882,  oompbiiiiants  had  appraisers  appointed.  That  after  they  had 
be«n  appointed  he  submitted  to  it,  and  showed  them  for  appraisement  all 
the  property  which  belonged  to  intestate's  estate.  That  he  has  always  been, 
and  is  now,  willing  to  divide  equally  and  fairly  between  himself  and  sisten 
every  particle  of  personal  property  which  belongs  to  the  estate  of  the  intestate. 
But  lie  denies  emphatically  that  any  of  tiie  property  mentioned  In  Schedule  Ag 
with  the  bill,  is  the  property  of  the  estate  of  Hiram  A.  Greever,  or  that  he  at 
any  time  coiioeded  that  it  was  other  than  his  own  property.  And  he  alleigos 
that  all  the  property  which  belonged  to  the  estate  of  said  intestate  was  shown 
to  the  appraisers,  all  of  which  was  appraised  by  them  except  two  bushels  and 
a  ba,it  of  dried  beans,  three  bushels  of  onions,  and  twelve  brooms,  which  we£« 
overlooked  by  the  appraisers,  but  which  were  afterwards  sold  by  respondent! 
as  administrator,  at  the  sale.  And  respondent  denies  that  the  property  now 
claimed  by  the  complainants  is  the  property  of  Hiram  A.  Greever,  and  inaisiB 
that  it  is  his  property;  and  denies  that  he  ever  in  any  way  admitted  that  hia 
sisters  were  entitled  to  any  portion  of  it.  He  denies  that  intestate,  before  his 
death,  claimed  any  of  this  property  as  his  own ;  but,  on  the  contrary  says  thai 
it  was  listed  for  years  before  the  death  of  intestate  as  the  property  of  responds 
ent,  as  the  assessor's  books  will  show,  and  that  Hiram  A.  Greever  gave  ia 
his  own  property.  That  the  tax  tickets  against  intestate  and  against  respond- 
ent were  made  off  separately,  and  that  respondent  paid  his  own  taxes  with 
bis  own  money;  and  says  that  these  tax  tickets  can  be  produced  whenever 
necessary.  He  further  says  that,  as  to  the  cattle  mentioned,  there  was  never 
any  dispute  about  them.  That  there  were  some  26  of  these,  and  the  contrad 
as  to  them  was  as  follows:  **  Your  respondent  was  to  furnish  the  cattle,  and 
they  were  to  be  kept  upon  the  place,  if  they  could  be  kept  there;  if  pasture 
had  to  be  hired,  each  party  paid  one-half  of  this,  and.  when  the  cattle  were 
sold,  the  profits,  less  what  was  paid  on  said  pasture*  and  costs  of  purchase* 
was  to  be  equally  di  vided  between  respondent  and  his  lather. "  That  respond- 
ent always  admitted  this,  and  never  claimed  any  other  interest  out  of  the 
sales  of  these  cattle.  That  this  cattle  contract  was  fully  explained  in  the  n^ 
port  made  by  respondent  to  complainants  as  before  mentioned;  and  that  the 
contract  with  regard  to  the  cattle  sold  at  the  sale  was  exactly  the  same.  Be* 
spondent  admits  that  he  and  his  father  had  a  settlement  of  all  unsettltKl  mat- 
ters between  them,  except  what  pertained  to  these  cattle  transactions,  a  short 
time  before  his  death.  He  admits  that  it  was  his  father's  habit  to  put  down 
upon  his  books  most  of  his  transactions,  charging  himself  with  the  debts  thai 
he  owed,  and  crediting  himself  with  what  he  paid;  but  he  says  there  are 
many  transactions  of  importance  that,  to  the  knowledge  of  respondent,  do  not 
appear  upon  his  books.  He  denies  ever  saying  that  his  father's  books  **showed 
exactly  every  transaction,''  for  he  says  he  knew  that  they  did  not;  andtliat 
he  can,  if  necessary,  refer  to  several  instances  of  important  transactions  which 
his  father  had  that  are  not  in  his  books  at  all.  Then,  after  a  long  rehearsal 
of  the  circumstances  leading  up  to  the  suit  brought  by  respondent  for  a  parti- 
tion of  the  real  estate,  and  the  bringing  of  this  suit  by  the  complainants,  which  is 
immaterial  to  the  questions  to  be  here  decided,  the  rt«pondent,  in  his  answer,  r»* 
peats  that  the  appraisement  and  sale-bill  (copies  of  which  are  exhibited  with  ttM 
answer)  show  all  the  personal  property  of  wiiich  Hiram  A.  Greever  died  seieedi 
And  he  avers  that  he  has  never  at  any  time  refused  the  complainanta  at-oess 
to  the  intestate's  books,  but,  on  the  contrary,  whenever  asked»  he  has  cheer- 
fully furnished  them  the  books.  That  he  has  taken  special  care  of  these  books, 
as  he  has  frequent  occasion  to  i*efer  to  them  on  matters  of  business  touching 
the  estate,  and  will  deliver  them  to  the  clerk,  or  whomsoever  the  court  mi^ 
direct  tliem  to  be  handed  to;  but  asks  that  the  court  will  permit  them  to  be 
as  convenient  of  access  to  him  as  may  be.  And  in  conclusion  he  suggests 
that  as  complainants  can  take  from  the  books  respondent's  account,  that  tiiey 
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will  not  require  him  to  perform  the  labor  of  making  a  copy,  as  he  prefers  that 
another  should  copy  the  accounts  from  the  books  themselves. 

To  this  answer  the  complaiuants  excepted  as  follows:  First,  "because  Uie 
defendant  does  not  set  forth  any  contract  as  the  contract  which  he  alleges  and 
pretends  was  made  by  and  between  him  and  his  intestate,  failing  to  give  eitiier 
ti me  or  terms  of  said  contract  ;**  SBf;ond,  "  because  the  defendant  fails  to  answer 
whether  the  personal  property  was  reduced  to  possession  by  him  or  was  not 
in  the  possession  of  his  intestate;"  third,  "  because  the  answer  is  not  a  full  and 
complete  answer,  but  is  indefinite,  vague,  and  evasive/'  On  the  30th  of 
April,  1883,  the  cause  was  heard  on  the  defendant's  demurrer  to  the  plaintiffs* 
bill,  and  on  the  said  plaintiffs'  exceptions  to  the  defendant's  answer,  when  a 
decree  was  rendered,  overruling  ssiid  demurrer,  and  overruling  the  plaintiffs* 
exception  No.  3  to  said  answer,  but  sustaining  the  plaintiffs*  exceptions  1 
and  2  to  said  answer,  and  requiring  the  defendant  to  answer  by  amendment 
more  specifically  as  to  the  date  and  terms  of  the  contract  of  partnership  in  the 
bill  and  answer  mentioned,  and  wiiat  was  done  under  said  contiact;  and  also 
as  to  the  allegations  in  the  bill  of  possession  and  control  of  the  property  in 
question  by  the  defendant's  intestate  in  his  life-time,  and  remanding  the  cause 
to  rules  for  that  purpose. 

The  defendant  filed  his  amended  answer,  the  body  of  which  is  as  follows: 
"Your  respondent,  answering  further  by  way  of  amendment,  as  required  by 
said  decree,  answers  and  says  tliat  the  contract  between  himself  and  his 
father,  of  psurtnership  with  regard  to  certain  cattle  mentioned  in  his  answer, 
was  made  some  nine  or  ten  years  before  his  father's  death,  and  continued 
from  that  time  until  his  death ;  and  the  cattle  mentioned  in  his  answer  were 
the  property  of  that  partnership.  The  terms  of  contract  were,  as  set  forth  in 
his  answer:  Your  respondent  was  to  furnish  the  cattle.  They  were  to  be 
kept  on  the  place,  (intestate's  place,)  if  they  could  be  kept  there.  If  pasture 
had  to  be  hired,  each  party  paid  one-half  of  this;  and,  when  the  cattle  were 
sold,  the  profits,  less  what  was  paid  for  outside  pasture  and  cost  of  purchase, 
was  to  be  equally  divided  between  respondent  and  his  father.  Your  respond- 
ent would  also  state  further,  with  regard  to  the  possession  of  the  property 
now  claimed  by  complainants,  in  Schedule  A,  that  this  property  has  been 
in  his  possession — such  of  it  as  was  in  existence  at  the  time— ever  since  the 
year  ib73.  Some  of  it  is  the  increase  of  the  property  purchased  in  that  year, 
and  it  all  has  been  in  his  possession,  and  was  so  in  his  possession  at  his  father'a 
death,  and  was  so  listed  and  taxed  with  the  knowledge  of  intestate's  father, 
and  respondent's  father  never  exercised  any  control  or  authority  over  it  ex- 
cept by  the  consent  and  approval  of  respondent."  The  plaintiffs  filed  excep- 
tions to  the  answer  as  amended,  but  the  couxt  overruled  the  exceptions,  and 
thereupon  the  plaintiffs  replied  generally  to  the  answer  as  amended,  and  the 
cause  was  continued. 

Ttie  depositions  of  a  very  large  number  of  witnesses  were  taken,  and  the 
cause,  having  been  regularly  matured,  came  on  to  be  heard  on  the  19th  of  July, 
1886,  at  a.  special  term  of  said  circuit  court,  wlien  the  following  decree  was 
rendered:  "Tills  cause  came  on  this  day  to. be  heard  upon  the  bill  and  answer 
and  exhibits  filed  therewith,  and  the  depositions  of  witnesses  and  exhibits 
filed  in  the  cause,  and  was  argued  by  counsel ;  upon  consideration  whereof, 
and  for  reasons  stated  in  writing  and  filed  in  the  papers  of  the  cause,  the  court 
doth  adjudge,  order,  and  decree  that  plaintiffs  are  not  entitled  to  the  relief 
prayed  for  in  their  bill  so  far  as  it  relates  to  the  property  set  foi-th  in  exhibit 
marked  *  Schedule  A;'  the  court  k)eing  of  opinion,  and  so  decreeing,  tlial  the 
sales  of  property  made  by  Col.  Greever  to  Jas.  S.  Greever,  in  the  year  1873, 
were  valid  and  binding,  and  that  said  property  belongs  exclusively  to  defend- 
ant, James  S.  Greever.  But,  it  iK-ing  suggested  th»it  there  was  some  bacon 
on  the  Greever  premises  at  the  death  of  Col.  Greever,  wiiich  had  not  been  dis- 
posed of  at  the  end  of  the  current  year  succeeding  his  death,  under  the  farm- 
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in^  contract*  as  extended  by  the  agreement  entered  into  27th  of  May,  1882, 
between  eJas.  S.  Greever  and  his  sisters  and  their  husbands;  and  it  also  not 
appearing  that  a  settlement  has  been  made  between  the  parties  under  said 
contract  of  May  27, 1882, — it  is  further  ordered  and  decreed,  in  order  to  settle 
all  matters  between  the  parties,  that  Wm.  C.  Sexton,  one  of  the  commissioners 
of  this  court,  shall  proceed,  after  giving  due  notice  to  the  parties,  to  ascertain 
the  quantity  of  bacon  which  was  on  hand  on  the  Greever  place  at  the  death 
of  Col.  Greever,  and  which  had  not  been  disposed  of  under  the  farming  con- 
tract at  the  end  of  the  current  year  succeeding  his  (Col.  Greever's)  death ;  and 
also  whether  it  has  been  accounted  for  by  Jas.  8.  Greever,  and,  if  not,  what 
its  fair  value  was  at  that  time;  and,  taking  the  SHie-bill  filed  as  a  basis,  shall 
settle  the  administration  accounts  of  said  J.  S.  Greever.  The  said  commis* 
sioner  shall  also  make  a  settlement  between  the  parties  under  the  contract  of 
May  27,  1882,  according  to  the  terms  thereof,  except  that  the  commissioner 
'shall  ascertain  for  himself  what  would  be  a  fair  compensation  for  the  services 
of  Jas.  S.  Greever  rendered  under  said  contract,  and  shall  make  report  thereof 
to  court,"  etc.    And  from  this  decree  the  case  is  here  on  appeal. 

This  is  a  controversy  between  two  sisters  and  their  only  brother,  the  sole 
heirs  and  distributees  of  the  deceased  father,  Hiram  A.  Greever,  who  died  in- 
testate on  the  23d  of  May,  1882.  The  sole  question  for  decision  is  one  of  fact,, 
and  is  within  a  very  narrow  compass;  yet  so  wide  and  unrestrained  has  been 
the  range  of  investigation  that  the  question  at  issue  has  been  buried  almost 
out  of  sight  by  the  Introduction  of  a  vast  amount  of  irrelevant  matter  wholly 
foreign  to  the  issue  made  by  the  pleadings  in  the  cause.  The  result  is  that 
we  have  a  record  of  over  430  pages  of  printed  matter,  of  which  145  pages  are 
devoted  to  the  single  deposition  of  the  defendant  himself,  while  all  the  other 
witnesses,  some  50  in  number,  occupy  208  pages,  leaving  some  70  odd  pages 
to  the  lengthy  and  decidedly  argumentative  pleadings  and  exhibits  there- 
with. The  sole  question  is,  to  whom  does  the  property  in  dispute — ^that  set 
forth  in  Schedule  A,  with  the  complainant's  bill — belong?  This  being  the 
question  for  decision,  and  it  being  a  question  of  fact;  and  as  the  female  ap- 
pellants claim  that  this  property  belonged  to  their  father,  the  intestate,  at 
his  death,  and  since  to  his  estate,  and  that  they,  as  heirs  and  distributees,  are 
entitled  to  share  it  ratably  with  the  appellee,  the  remaining  heir  and  distrib- 
utee; and  as  the  latter  does  not  claim  an  interest  as  distributee,  but  claims 
the  whole,  subject  in  his  own  right  as  purchaser  from  his  father,  the  intestate, 
in  his  life-time, — it  is  obvioas  that  the  question  must  be  solved  and  the  right 
determined  according  as  the  evidence  predominates  in  favor  of  the  one  party 
or  the  other.  In  the  first  place,  it  is  necessary  to  lop  off  and  put  out  of  view 
certain  matters  to  which  much  of  the  evidence  in  the  cause  has  been  directed, 
and  which  have  no  necessary  connection  with  or  bearing  upon  the  real  ques- 
tion in  issue. 

1.  The  defendant,  in  bis  answer,  refers  to  a  certain  cattle  contract  existing 
between  himself  and  his  father  for  some  years  before  the  death  of  the  latter. 
He  says:  "  With  regard  to  the  cattle  mentioned,  there  has  never  been  any  dis- 
pute about  these.  Your  respondent  was  to  furnish  the  cattle,  and  they  were 
to  be  kept  upon  the  place,  if  they  could  be  kept  there.  If  pastui'e  had  to  be 
hired,  each  party  paid  one-half  of  this;  and,  when  the  cattle  were  sold,  the 
protits,  less  what  was  paid  on  said  pasture,  and  costs  of  purchase,  was  to  be 
equally  divided  between  respondent  and  his  father.  And  respondent  always 
admitted  this,  and  never  claimed  any  other  interest  out  of  the  sales  of  these 
cattle."  In  the  depositions  in  the  cause  much  is  said  about  this  cattle  con- 
tract, which  obviously  has  nothing  to  do  with  the  question  in  hand;  and  as 
no  question  was  raised  in  the  bill  in  respect  thereto,  and  as  the  defendant,  in 
his  answer,  admits  tliat  there  was  never  any  dispute  about  these  partnership 
cattle,  the  subject  may  be  dismissed  as  wholly  foreign  to  the  question  to  be 
decided. 
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2.  A  large  portion  of  the  record  is  occupied  with  testimony  respecting  a 
farming  contract  said  to  have  existed  between  the  intestate  and  iiis  son,  James 
S.  Greever,  from  about  the  year  1873  to  intestate's  death.  The  bill  tendered 
no  issue,  nor  made  any  reference  to  any  sucli  contract.  The  simple  and  only 
statement  in  the  bill  touching  the  relations  existing  l)etween  the  father  and 
son  is  that  James  S.  Greever  lived  with  his  father  as  a  ciilld  and  member  of 
his  family.  The  only  statement  in  tlie  answer  of  James  S.  Greever  is  that  for 
the  last  13  years  prior  to  the  death  of  his  father,  with  the  exception  of  the 
winter  months  for  a  part  of  that  time,  when  James  S.  Greever  was  in  the  leg- 
islature, the  said  Hiram  A.  Greever  and  James  8.  Greever  were  engaged  in 
farming  and  cattle-raising  together  It  is,  then,  perfectly  clear  that  it  is 
wholly  immaterial  whether  such  farming  contract  existed  or  not,  and  that.  If 
it  did  exist,  it  is  in  no  way  pertinent  to  the  issue  made  up  in  this  cause.  This 
matter,  then,  is  foreign  to  and  out  of  the  case. 

These  matters  out  of  the  way,  we  recur  to  the  question,  does  the  property 
in  dispute  belong  to  the  Intestate's  estate,  or  is  it  the  property  of  James  8. 
Greever?  If  the  former,  it  must  be  distributed  as'claimed  by  the  appellants* 
and,  if  the  latter,  James  8.  Greever  must  be  protected  in  his  rights.  Whether 
this  property  belonged  to  Hiram  A.  Greever  at  his  death,  and  now  belongs  to 
his  estate,  and  is  liable  to  distribution,  or  whether  it  was  and  is  the  property 
of  James  S.  Greever  in  his  own  right,  is  a  question  to  be  determined  by  the 
weight  of  evidence.  Let  us  first  inquire  into  the  origin  of  James  S.  Greever's 
claim,  and  into  the  character  and  sufficiency  of  the  evidence  relied  on  to  sustain 
that  claim.  The  property  in  dispute,  as  already  stated,  is  set  out  in  Schedule 
A,  with  complainant's  bill.  It  constitutes  the  bulk  of  the  personal  property  on 
the  farm  of  Hiram  A.  Greever  at  the  time  of  his  death,  and  includes  horses, 
cattle,  sheep,  and  hogs;  all  the  farming  implements  of  every  description;  and 
every  vestige  of  household  and  Icitchen  furnittire,  not  exceptmg  the  piano 
purchased  by  the  intestate  for  the  use  of  his  daughters,  the  carpets  on  the 
floors,  the  pictures  on  the  walls,  the  chairs*  tables,  and  table  linen  and  furni- 
ture, nor  even  the  bed  upon  which  the  intestate  slept,  nor  the  table  from  which 
he  ate  his  meals,  nor  any,  the  smallest,  article  of  household  or  kitchen  fur- 
niture essential  to  his  dally  use  and  comfort.  James  8.  Greever  claims  to  be 
the  bona  fide  owner  of  this  property  by  two  purchases  from  his  father  in  the 
year  1873,  one  of  which  was  made  in  the  early  spring  of  that  year,  and  em- 
braced part  of  said  property,  and  the  other  in  the  month  of  June  of  that  year, 
embracing  the  residue  thereof.  He  claims  that  the  consideration  moving  him 
was  the  relinquishment  by  him  of  all  claim  to  moneys  due  by  his  father  to 
him,  the  amount  of  which  he  does  not  pretend  to  state  with  accuracy,  but 
thinks  it  was  some  $600  in  gold  and  state  bank-notes,  which  he  let  his  father 
have  in  1862,  and  some  8200  or  $250  since  the  war.  He  does  not  pretend  to 
remember  accurately  either  how  much  he  gave  thus  for  the  property,  how 
much  of  the  $600  was  gold,  and  how  much  bank-notes,  or  what  the  amount 
was  which  he  let  his  father  liave  subsequent  to  the  war.  He  does  not  claim 
that  he  held,  or  ever  had,  any  written  evidence  of  the  indebtedness  aforesaid 
of  his  father  to  him.  On  the  contrary,  he  says  that  in  the  numerous  transac- 
tions between  them,  in  which  sometimes  one  and  sometimes  the  other  was 
debtor,  no  note,  bond,  or  other  written  evidence  was  given  or  taken.  He 
says  that  in  making  the  purchases  of  the  property  in  question  no  written  list 
was  made,  and  no  estimate  made  piece  by  piece  of  the  property,  but  that,  in 
consideration  of  this  property,  acquired  by  two  purchases,  he  relinquished  all 
claim  to  the  money  which  he  let  his  father  have  during  and  after  the  war,  as 
aforesaid.  He  does  not  pretend  to  be  able  to  state  how  much  of  the  debt  due 
him  by  his  father  was  relinquished  on  account  of  the  first  of  said  purchases* 
nor  how  much  on  account  of  the  second,  but  simply  insists  that  he  relin- 
quished his  daixn  on  his  father  as  the  result  of  the  two  purchases.  Nor  did 
he  contemplate  making  the  second  purchase  at  the  time  he  made  the  first,  but» 
v.7s.E.no.lO— 26 
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as  he  says,  he  hesitated  about  making  the  second  potehase*  and  onlj  made  it 
at  the  earnest  solicitation  of  his  father.  He  executed  no  receipt  to  his  father* 
and  the  latter  executed  no  bill  of  sale  to  him ;  nor  was  any  entry  made  of 
either  transaction  on  the  books,  regularly  kept;  in  which  the  transactions,  or 
at  least  the  results  of  numerous  settlements  between  them,  were  entered.  He 
claims  that  he  took  possession  of  the  property  by  virtue  of  his  said  two  pur- 
chases, and  has  ever  since  held,  owned,  and  controlled  the  same  as  his  own; 
that  it  was,  with  the  knowledge  and  consent  of  his  father,  ever  afterwards 
listed  and  assessed  in  his  name,  as  shown  by  the  assessor's  books;  and  that 
the  tax  tickets  therefor  were  made  out  against  him,  and  that  he  has  regularly 
paid  the  taxes  with  his  own  money.  Such,  briefly  outlined,  is  the  daim  of 
the  appellee,  James  S.  Gree ver.  His  sisters,  the  female  appellants,  utterly  deny 
his  claim;  deny  that  he  ever  purchased  or  paid  for  the  property  as  alleged;  and 
insist  that  the  property,  though  on  the  commissioner's  books,  and  assessed  in 
the  name  of  James  S.  Greever,  was  in  reality,  from  the  time  of  said  alleged 
purchase  until  their  father's  death,  not  the  property  of  said  James  S.  Greever, 
but  was  the  property  of  their  father,  and  that  he  had  for  all  said  period  the 
unquestioned  possession  of  same,  and  used,  controlled,  and  disposed  of  it  at 
his  pleasure.  That  all  moneys  paid  by  James  S.  Greever  for  taxes  on  said 
property  so  assessed  in  his  name  were  refunded  to  him  by  their  father.  That 
the  property  was  assessed  in  the  name  of  James  S.  Greever  for  a  purpose 
known  to  them^  but  they  do  not  disclose  what  that  purpose  was.  That  James 
S.  Greever  never  during  their  father's  life-time  pretended  to  have  purchased 
or  to  own  the  property,  but  admitted  to  them,  immediately  after  their  father^ s 
death,  that  he  had  paid  nothing  for  it,  and  had  no  claim  thereto.  And  they 
insist  further  that  the  property  really  and  truly  belongs  to  their  father's  es- 
tate, and  should  be  equally  distributed  between  them  and  their  brother,  the 
said  James  S.  Greever.    Such,  briefly  stated,  is  their  claim. 

While  the  sole  question  to  be  decided  is  whether  the  property  in  dispute 
was,  at  the  death  of  Hiram  A.  Greever,  his  property,  or  was  it  the  property 
of  James  S.  Greever,  yet  the  case  is  one  presenting  some  extraordinary  feat- 
ures, such  as  are  rarely  met  with,  even  in  the  unhappy  squabbles  so  frequent 
among  heirs  and  distributees  in  respect  to  the  distribution  of  their  patrimony. 
It  is  a  controversy  touching  personal  property  of  considerable  value,  yet  of 
insignificant  worth  compart  to  the  baneful  influences  too  likely  to  flow  froui 
the  disruption  of  family  ties,  and  from  faith  broken  between  sisters  and 
brother,  to  which  it  has  given  rise.  It  is  a  controversy  growing  out  ol  a 
claim  asserted  by  the  brother,  and  founded  on  an  alleged  contract  between 
him  and  his  father  in  the  life-time  of  the  latter.  We  must  treat  the  matter 
as  the  law  treats  it.  In  discussing  the  relation  of  parent  and  child  in  its  dif- 
ferent phases,  it  is  said  in  1  Tuck.  Bl.  Gomm.  180:  "It  may  not  be  improper 
here  to  add  that  contracts  between  parent  and  child  are  regarded  in  equity 
with  a  jealous  eye;"  citing  Cooking  v.  Prattt  1  Ves.  Sr.  400 ;  Heron  v.  Heron, 
2  Atk.  159;  Young  v.  Peachy.  Id.  254,  258;  Blunden  v.  Barker,  1  F.  Wms. 
639;  and  Hawes  v.  Wyatt,  3  Brown*  Cb.  156.  This  doctrine  is  recognized  in 
all  the  books,  and  is  due  to  the  relation  which  exists  between  parent  and  child. 
Hence,  in  all  such  cases,  where  the  bona  fides  of  the  transaction  is  brought  in 
question,  it  is  requisite  that  the  proof  be  dear,  cogent,  and  convincing.  In 
Foorman  v.  Kilgore,  26  Pa.  St.  365,  67  Amer.  Dec.  425,  we  find  the  follow- 
ing instructive  passage:  **We  may  notice  still  another  principle  of  law  tbat 
is  applied  very  beneficially  to  restrain  the  exceptions  to  the  statute,  [meaning 
the  statute  of  frauds,]  and  which  is  of  special  importance  in  this  case,  though 
its  application  is  not  peculiar  to  cases  under  this  statute.  We  allude  to  the 
law  of  evidence  that  grows  out  of  the  family  relation.  It  is  so  usual  and 
natural  for  children  to  work  for  their  parents,  even  after  they  arrive  at  age, 
that  the  law  implies  no  contract  in  such  cases.  And  it  is  so  natural  for  par^ 
ente  to  help  their  children  by  giving  them  the  use  of  a  farm  or  house*  and  Uien 
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to  call  it  theiiB*  that  no  gift  or  aale  of  the  property  can  be  Inferred  from  such 
circumstances.  It  is  so  entirely  usual  to  call  certain  books  or  utensils  or 
rooms  or  houses  by  the  names  of  the  children  who  use  them,  that  it  is  no  evi- 
denoe  at  all  of  their  title  as  against  their  parents,  but  only  a  mode  of  distin- 
guishing the  rights  which  the  parents  have  allotted  to  the  children  as  against 
each  other,  and  in  subjection  to  their  own  paramount  right.  The  very  nature 
of  the  relation,  therefore,  requires  the  contracts  between  parents  and  children 
to  be  proved  by  a  kind  of  evidence  that  is  very  different  from  that  which  may 
be  sufficient  between  strangers.  '  It  must  be  direct,  positive,  express,  and  un- 
ambiguous. The  terms  must  be  clearly  defined,  and  all  the  acts  necessary  for 
its  validity  must  have  especial  reference  to  it,  and  nothing  else;"  citing  Me- 
haffp  V.  8?iare,  2  Pen.  &W.  365;  Bachr.  Stetoart.STtL.  St.  213;  Bash  v.  Bash. 
9  Pa.  St.  262;  Lantss  v.  Frep,  14  Pa.  St.  201;  Saunders  v.  Wagansellsr,  19 
Pa.  St.  251;  Lantz  v.  Frey,  Id.  366;  McCue  v.  Johnston,  25  Pa.  St  308; 
Hugus  V.  Walker,  12  Pa.  St.  175.  And  the  judge  proceeds:  ''The  importance 
of  this  rule  is  very  apparent,  for  it  requires  but  a  glance  over  the  cases  of  this 
class  to  discover  how  sad  has  been  the  experience  of  the  courts  in  family  dis- 
putes growing  out  of  the  exceptions  which  have  been  allowed  to  this  statute; 
and  bow  many  and  how  distressing  must  have  been  the  ruptures  of  the  closest 
ties  of  kindred  that  have  been  produced  and  perpetuated  by  the  encourage- 
ment thus  given  to  try  the  experiment  of  extracting  legal  obligations  out  of 
the  acts  of  parental  kindness."  In  the  light  of  these  principles,  let  us  look 
to  the  evidences  of  ownership  relied  on  to  sustain  the  claim  of  James  S. 
Greever  under  this  alleged  oral  contract  of  purchase.  It  is  unquestionably 
true,  and  it  is  so  conceded  on  all  hands,  that  the  property  was  listed  as  early 
as  1873,  and  assessed  and  taxed  as  the  property  of  James  S.  Greever,  and  had 
been  so  listed  for  taxation,  and  put  on  the  commissioner's  books,  by  his  direc- 
tion, with  the  knowledge  and  assent  of  Hiram  A.  Greever.  This  appears  by 
the  deposition  of  the  commissioner  himself.  But  other  than  this  there  is 
nothing  evin<^ng  that  there  had  been  a  honaflde  sale  of  the  property  in  dis- 
pute by  the  father  to  the  son,  as  will  be  seen  from  the  remaining  testimony 
offered  by  the  appellee. 

M.  B.  Tate  was  introduced  by  the  appellee.  He  was  the  owner  of  a  debt 
of  the  Farmei^'  Bank  on  L.  H.  Tate,  B.  F.  Aker,  and  Hiram  A.  Greever;  the 
latter  being  a  surety  or  indorser.  On  this  debt  judgment  was  obtained,  and 
execution  thereon  went  into  the  hands  of  B.  S.  Bonham,  sheriff  of  Smyth 
county,  as  we  shall  presently  see  when  considering  the  testimony  of  said 
sheriff;  and  we  shall  see,  too,  that  this  debt  is  the  key  that  unlocks  and  opens 
to  view  much  of  the  mystery  connected  with  this  alleged  sale  by  father  to  son. 
Tate  testifies  that  thesheriff,  (Bonham,)  after  havingan  interview  with  Hiram 
A.  Greever,  and  learning  that  his  personal  property  was  daimed  by  James  S. 
Greever,  came  to  him  (Tate)  and  required  an  indemnifying  bond,  which  he  re- 
fused to  give,  without  assighing  one  reason  for  his  refusal;  and  he  says  that 
Bonham  insisted  on  his  giving  the  bond  that  he  might  sell  the  property  on  the 
Greeyer  place.  And  said  Tate  also  deposes  that  before  he  became  the  owner 
of  said  bank  debt  he  had  a  conversation  with  Hiram  A.  Greever  about  the 
transfer  of  his  property,  in  which  the  latter  said  to  him  that  he  had  no  prop- 
erty, having  turned  it  all  over  to  his  son,  James.  Tate  says  this  conversation 
and  statement  occurred  at  his  house,  when  H.  A.  Greever  was  urging  him  to 
subscribe  to  the  erection  of  a  new  railroad  depot;  and  it  appears  that  said 
Greever  made  the  statement  about  having  turned  his  i^operty  over  to  his  son 
by  way  of  excusing  himself  from  subscribing  for  the  erection  of  the  depot; 
for  Tate  says  that  he  subscribed  and  pushed  the  paper  to  Col.  Greever,  and 
asked  him  to  do  likewise,  but  that  he  declined,  making  the  statement  above 
aboat  turning  liia  property  over  to  his  son;  whereupon  Tate  replied,  '*CoL 
Grecrver,  I  never  would  ask  a  man  to  do  a  thing  I  would  not  do  myself." 

Then  the  appellee  introduced  said  Bonham,  sheriff.    He  makes  this  state- 
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ment:  "About  the  month  of  June,  1877,  there  was  an  execution  in  my  hands, 
as  sheriff  of  Smyth  county,  against  L.  H.  Tate,  B.  F.  Aker,  and  H.  A.  Greever, 
in  the  name  of  the  Farmers*  Bank,  claimed  by  M.  B.  Tate,  for  principal,  in- 
terest, and  costs,  amounting  to  about  81,400.  There  being  no  personalty  of 
Tate  and  Aker  that  I  knew  of,  I  went  to  see  Col.  Greever  about  it.  I  saw 
him  at  the  gate  in  front  of  his  house,  and  showed  him  this  execution*  and 
asked  him  what  he  proposed  to  do  about  it.  He  said  that  he  did  not  have 
personal  property  that  the  debt  could  be  made  out  of;  that  he  had  beoome  in- 
volved in  money  matters;  that  he  had  to  raise  quite  a  large  sum  of  money; 
and  that  he  had  no  other  means  of  raising  it  except  out  of  the  stock  on  the 
place;  and  that  his  son,  James,  had  some  money;  and  that  he  had  sold  his 
stock  on  the  place  to  James. "  After  some  other  questions  and  answers  hav- 
ing no  real  connection  with  the  question  at  issue,  Bonham  is  asked  if  his 
father  and  Col.  Greever  were  not  intimate  friends,  and  if  witness  did  not  fre- 
quently bear  Col.  Greever,  in  conversations  with  witness*  father,  during  the 
the  last  years  of  said  Greever's  life,  say  that  he  was  managing  the  place 
where  he  lived  for  his  son,  James.  This  question  was  objected  to,  and  prop- 
erly objected  to,  for  it  not  only  plainly  indicated  the  answer  desired,  but  was 
certainly  not  pertinent  to  anything  in  issue.  But  the  witness  answered: 
"Yes,  sir;  my  father  and  Col.  Greever  were  very  intimate  friends.  I  know 
of  his  staying  all  night  with  my  father  frequently  when  I  was  there  myself.  I 
heard  him  tell  my  father  that  he  had  beoome  embarrassed  in  money  matters, 
and  had  to  sell  his  stock  to  James;  and  that  he  was  now  managing  the  farm 
for  his  son,  James;  and  that  he  had  no  interest  in  the  stock  on  the  place." 
This  answer,  too,  was  objected  to  as  irrelevant,  which  it  plainly  is;  and  of 
just  such  irrelevant  and  impertinent  matter  is  the  record,  in  the  main,  made  up; 
and  all  of  which  should  have  been  suppressed  by  the  trial  court,  it  all  having 
been  objected  to  at  the  time.  Again,  this  witness,  (Bonham,)  on  cross-exam- 
ination, says:  "At  the  interview  and  conversation  I  had  with  Col.  Greever  at 
his  gate,  spoken  of  in  my  deposition  above,  he  said  that  he  had  no  household 
property  worth  attempting  to  make  a  debt  of  that  size  out  of;  that  be  had 
arranged  his  household  property  among  his  children.  He  said  there  was  a 
piano  over  there  in  the  house  that  was  not  subject  to  his  debts;  that  it  be- 
longed to  Jennie  and  Rebecca."  And  further  on  in  his  cross-examination 
Bonham  says,  in  substance,  that  James  8.  Greever  was  present  at  a  part  of 
the  conversation  between  him  and  Col.  Greever  at  the  front  gate  of  the  latter ; 
that  after  Col.  Greever  got  through  with  a  part  of  his  statement  about  selling 
his  property  to  James,  he  said  to  Col.  Greever  that  property  found  in  the  pos- 
aession  of  the  debtor  was  prima  facie  his,  and  subject  to  levy,  and  that  the 
party  claiming  the  property  would  have  to  set  up  a  claim  to  it;  that  Col. 
Greever  then  called  his  son,  James,  up,  and  he  set  up  a  claim  to  the  property 
by  purchase  from  his  father,  in  about  the  same  words  the  colonel  did;  and 
that  Col.  Greever  said  that  he  had  sold  his  stock  bn  the  place  to  James  to  raise 
a  certain  sum  of  money  that  he  had  to  raise;  that  James  said  the  same  thing 
in  regard  to  the  stock  on  the  place;  that  neither  of  them  said  anything  to  wit- 
ness about  any  sale  of  the  household  property,  that  he  remembers;  that  nothing 
further  was  said  except  about  the  stock  on  the  place;  and  that  James  said  he 
had  purchased  all  the  stock  on  the  place.  And  then  the  witness  was  pressed, 
especially  in  the  tenth  question  propounded  to  him  on  cross-examination,  to 
tell  what  had  occurred  in  other  and  subsequent  conversations  with  Col.  Greever 
to  that  at  his  front  gate;  but  nothing  was  elicited  except  a  repetition  of  what 
he  had  already  said,  and  his  deposition  was  dosed.  But  in  a  very  short  time 
the  witness  demanded,  as  he  had  the  right  to  do,  to  make  a  fuller  statement 
or  answer  to  said  question  No.  10,  which  being  allowed,  he  said:  "Col.  H.  A. 
Greever  said  to  me  that  he  would  not  do  a  thing  of  this  sort  upon  his  own 
liabilities,  but  that  he  did  it  for  the  purpose  of  fixing  the  debt  on  B.  F. 
Aker  and  L.  H.  Tate;  that  their  real  estate  was  abundaniOy  good  for  this 
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debt;  that  he  never  proposed  to  repadiate  one  dollar  of  his  contracts/'  This, 
except  the  deposition  of  James  S.  Greever  himself*  presently  to  be  referred  to, 
is  all  the  eyidence  offered  by  him  that  can  be  said  to  give  the  least  support  to 
his  claim;  and  the  deposition  of  Bonbam,  especially  his  last  and  supplemental 
statement,  when  taken  in  connection  with  the  other  evidence  on  behalf  of  the 
appeUee,  goes  very  far  towards  lifting  the  curtain  and  exposing  to  open  view 
the  real  nature  of  the  transaction  between  father  and  son,  which  is  the  base- 
rock  of  the  appellee's  claim,  and  strongly  tends  to  demonstrate  that  the  claim 
is  not  supported  even  by  his  own  evidence,  and  that  it  has  no  real  foundation 
either  in  fact  or  in  law.  But  it  may  be  asked,  why  so?  The  answer  is 
simple  and  easy.  It  is  because  James  d.  Greever  claims  all  the  property  in 
dispute,  as  set  out  iu  Schedule  A,  with  bill,  which  consists  of  all  the  val- 
uable live-stock  on  the  place,  all  the  numerous  and  valuable  farming  imple- 
ments, all  the  household  and  kitchen  furniture,  and  all  other  articles  enumer- 
ated in  said  schedule,  except  two  side-saddles,  the  claim  to  which  he  has 
relinquished  since  filing  his  answer;  while  Bonham,  his  principal  witness, 
proves  that,  in  the  interview  at  the  front  gate  of  Col.  Greever,  he  (Greever j 
only  stated  that  he  had  sold  the  stock  on  the  place  to  his  son,  James,  and  thac 
the  latter,  who  was  called  up,  claimed  not  to  have  bought  anything  more.  It 
is  because,  in  the  same  interview.  Col.  Greever  distinctly  stated  that  he  had 
become  financially  embarrassed,  and  had  to  raise  a  large  sum  of  money,  that 
his  son  had  some  money,  and  that  to  raise  the  money  he  had  sold  the  stock 
— not  stock,  farming  implements,  and  household  and  kitchen  furniture— to 
his  son,  James;  thus  clearly  evincing  that  he  had  sold  the  stock  only,  and  for 
cash,  and  had  received  it  from  his  said  son  at  the  time  of  the  sale,  while 
James  8.  Greever  now  claims  not  only  the  live-stock,  but  all  that  is  set  forth 
in  Schedule  A;  and  that  the  consideration  for  the  purchase  was  not  cash 
paid,  but  the  relinquishment  of  all  claim  to  an  old  debt  due  by  his  father  to 
him,  the  amount  of  which  debt  he  does  not  pretend  to  remember,  or  state  with 
accuracy.  And  yet  we  find  (by  Bonham's  statement)  James  S.  Greever  stand- 
ing by  and  claiming,  in  June,  1877,  four  years  after  the  pretended  purchases 
of  1873,  only  that  he  had  purchased  the  stock,  meaning,  of  course,  the  live- 
stock on  the  place;  for  Bonham  states  that  Col.  Greever  only  claimed  to  have 
sold  the  stock,  and  that  James  S.  Greever,  when  called  up,  stated  his  purchase 
in  about  the  same  words  it  had  been  stated  by  Col.  Greever. 

It  is  because,  while  Tate,  the  owner  of  the  bank  debt,  and  Bonham  dis- 
agree as  to  whether  there  was  any  reason  assigned  for  declining  to  give  the 
indemnifying  bond, — the  former  sayiag  that  he  declined  without  giving  any 
reason,  while  the  latter  says  that  Tate  gave  as  the  reason  that  the  real  estate 
of  the  principal  debtor  made  his  debt  amply  secure, — they  do  agree  in  the 
more  important  particular  that  Bonham,  the  sheriff,  insisted  that  Tate  should 
give  the  indemnifying  bond;  thus  evincing  that  the  sheriff,  at  least,  was  well 
satisfied  that  there  had  been  no  real  sale,  even  of  the  live-stock,  by  the  father 
to  the  son ,  and  because  the  testimony  of  Tate  does  not  prove  that  Hiram  A. 
Greever  admitted  that  he  had  sold  to  Jan^es  S.  Greever  the  property  claimed 
by  the  latter,  or  any  property  whatever,  but  only  that  Col.  Greever  said  he 
had  turned  all  of  bis  property  over  to  his  son,  James,  which  would  embrace 
both  real  and  personal  estate,  and  which  by  no  means  amounts  to  clear, 
strong,  and  express  proof  of  the  claim  asserted  by  James  S.  Greever,  and  noth- 
ing else.  And,  finally,  it  is  because  the  evidence  relied  on  by  James  S.  Greever 
is  uncertain  and  variant  as  to  what  it  tends  to  prove;  and,  so  far  from  being 
direct,  positive,  express,  and  unambiguous,  it  is  vague,  uncertain,  and  unre- 
liable, and  fails  to  clearly  define  the  time,  terms,  or  consideration  of  the  con- 
tract of  bargain  and  sale  it  is  intended  to  uphold.  And  the  deposition  of  E. 
S.  Bonham,  especially  in  his  cross-examination,  shows  beyond  all  cavil  that 
be,  after  his  interview  with  Col.  Greever,  at  the  front  gate  of  the  latter,  in 
June,  1877,  had  unquestionable  information  to  the  effect  that  there  bad  been 
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no  sale  of  the  property  in  question  bj  Col.  Greever  to  his  son,  James;  and 
this  is  made  clear  beyond  dispute  by  the  supplemental  answer  of  this  witness 
to  the  tenth  question  on  his  cross-examination,  whereby,  though  with  evi- 
dent reluctance,  he  discloses  the  admission  to  him  by  GoL  Greev^  that  this 
property  arrangement  between  him  and  his  son  was  only  intended  to  shield 
his  property  from  sale  to  satisfy  said  debt.  Col.  Greever  saying  he  would  not 
do  such  a  thing  as  to  his  own  liabilities,  and  that  he  did  it  for  the  purpose  of 
making  the  real  estate  of  the  principal  debtor  discharge  the  debt,  and  that  he 
would  never  repudiate  one  dollar  of  his  own  contracts. 

There  is  no  such  thing  as  escaping  the  damaging  effect  of  Bonham's  dis- 
closure,— damaging,  not  to  him  or  to  the  general  character  of  his  statements, 
but  to  the  claim  of  James  S  Greever,  which  he  was  introduced  to  uphold.  It 
cannot  be  true,  as  seems  to  have  been  supposed  by  the  Judge  of  the  circait 
court,  that  Col.  Greever  made  this  admission  to  Bonham,  as  sheriff,  execution 
in  hand,  at  the  interview  at  Col.  Greever's  front  gate  in  June,  1877;  for,  if 
this  was  so,  the  fact  would  indeed  be  damaging  to  Bonham,  and  he  could  not 
be  excused  for  going  away,  execution  in  hand  and  unlevied,  in  the  face  of  the 
debtor's  admission  that  he  had  not  sold  the  property  to  his  son.  It  is  per- 
fectly apparent  that  Col.  Greever's  admission  was  not  made  at  that  interview, 
but  kiter,  and  perhaps  long  after  the  execution  had  been  returned  **no  prop- 
erty, "  etc. ;  for  the  cross-examination  of  Bonham  shows  that  he  was  pressed 
for  information  subsequently  obtained.  And  in  the  absence  of  anythingr  to 
suggest  a  different  conclusion,  it  must  be  presumed  to  be  as  unlikely  that 
Bonham,  as  sheriff,  would  have  been  guilty  of  such  flagrant  neglect  of  daty 
as  that  Col.  Greever  would  have  made  the  admission  to  him  when  he  first 
called  on  him,  execution  in  hand.  A  mere  glance  at  the  evidence  of  the  ap- 
pellee, thus  far  considered,  is  sufficient  to  show  the  weakness  of  his  claim,  if 
not,  indeed,  sufficient  to  entirely  overthrow  it.  The  question,  and  only  ques- 
tion, being  one  of  ownership,  it  must  be  conceded  that  upon  the  bill  and  an- 
swer alone  the  case  would  be  with  the  appellee.  It  must  also  be  conceded 
that  the  fact  of  the  transfer  of  the  property  on  the  commissioner's  books  from 
the  name  of  Col.  Greever  to  that  of  James  S.  Greever,  by  the  direction  of  the 
latter,  with  the  knowledge  and  sanction  of  the  former,  and  its  so  continuing 
until  the  death  of  Col.  Greever,  presents  a  prima  facie  case  of  ownership  by 
James  S.  Greever,  which  must  be  overcome  by  competent  and  sufficient  evi- 
dence in  order  to  overthrow  the  prima  facie  case  thus  made  in  his  favor. 
But  the  case  is  far  from  resting  on  the  bill  and  answer  alone,  or  on  the  pre- 
sumptive title  in  him  by  reason  of  the  property  being  on  the  commissioner's 
books  as  aforesaid.  It  has  already  been  shown  that  the  evidence,  thus  far 
considered,  so  far  from  sustaining,  greatly  weakens,  if  it  does  not  entirely  de- 
stroy, the  appellee's  claim.  And  it  is  difficult  to  perceive  upon  what  ground 
that  claim  can  be  upheld  in  the  face  of  the  facts  deposed  to  by  K.  S.  Bonhara, 
the  principal  witness  introduced  by  the  appellee,  and  when  no  effort  was 
made  in  the  court  below  to  contradict  or  discredit  him. 

But  James  S.  Greever  gives  his  own  deposition  though  his  father,  the  other 
party  to  the  alleged  contract,  is  dead.  He  was  objected  to  as  an  incom- 
petent witness,  but  the  court  below  overruled  the  objection,  and  received  his 
evidence.  This  question  will  be  deferred  for  the  present,  so  as  to  consider 
his  testimony  in  connection  with  that  opposed  to  him.  This  we  do,  not  be- 
cause we  deem  him  a  competent  witness,  nor  because,  conceding  his  eonape- 
tency,  his  testimony  is  in  all  respects  admissible;  for  the  great  bulk  of  it  is  as 
to  the  declarations  of  his  father  and  others,  and  about  matters  wholly  irrele- 
vant and  immaterial,  for  which  numerous  objections  were  indoraed,  and  ail 
of  which,  so  objected  to,  should  have  been  suppressed  by  the  court  below. 
But  it  was  not  done,  and  we  will  proceed  first  to  examine  his  testimony  in 
connection  with  that  on  the  part  of  the  appellants,  and  to  show  that  hia  own 
deposition  weakens,  rather  than  strengthens,  his  case.    The  female  appel- 
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lantB,  Mrs.  Saunders  and  Mrs.  FerklnSt  both  gave  their  depositions  in  the 
caase,  and  both  of  them  testify  positivelj  that  their  brother,  James  S.  Greever, 
after  the  death  of  their  father*  told  them  that  he  had  paid  nothing  for  this 
property,  and  that  he  had  no  claim  to  it.  James  8.  Qreever  denies  making 
this  statement,  and,  admitting  that  he  had  repeated  conversations  with  them, 
separate  and  together,  proceeds  to  state  what  he  did  say,  his  statement  being 
entirely  different  from  anything  they  had  testified  to.  They  were  called  in 
rebuttal,  and  they  each  deny  his  statements,  and  emphatically  reiterate  their 
former  statements.  Here,  then,  we  have  two  witnesses  against  one.  They 
both,  in  their. examination  in  chief,  state  positively  that  they  never  heard 
their  brother  claim  that  he  had  purchased  the  property  until  after  he  had  qual- 
ified as  administrator,  and  that  he  so  qualified  without  their  knowledge  or 
consent.  In  his  deposition  he  denies  their  statements,  and  in  respect  to  the 
first  of  them  deposes  in  this  language:  "I  mean  to  say  I  heard  my  father  tell 
them,— ^that  is,  the  girls,  Mrs.  Saunders  and  Mrs.  Perkins, — ^in  his  life-time, 
that  he  had  sold  this  property  to  me,  or  that  I  had  bought  it;  and  I  mean  to 
say  that,  after  the  purchases  and  transfer  of  this  property,  they  were  in  hear- 
ing when  my  father  and  myself  were  talking  in  regard  to  it.  My  recollection 
is  that  I  heard  him  tell  the  girls  so,  not  only  about  the  time  of  purchase,  but 
afterwards. "  They,  in  rebuttal,  deny  ever  having  heard  any  such  conversation 
between  their  father  and  brother;  deny  that  either  told  them  of  any  such  sale 
and  purchase;  and  they  repeat  their  former  statements,  and  say  that  they 
never  heard  their  father  say  he  had  sold  the  property,  and  that  he  always 
claimed  it  as  his  own,  and  controlled  it  accordingly.  sHere,  again,  is  the  pos- 
itive testimony  of  two  witnesses  against  one.  They,  the  two  sisters,  in  their 
examination  in  chief,  state  positively  that  their  brother,  James  S.  Greever, 
agreed  with  them,  after  their  father's  death,  to  divide  this  property,  as  well 
as  the  balance  of  the  estate,  equally  between  the  three.  James  S.  Greever,  in 
his  deposition,  says  that  he  did  agree  to  divide  this  property  with  them  upon 
the  condition  that  they  would  agree  to  divide  the  real  estate,  as  proposed  by 
him,  and  upon  the  further  condition  that  they  refund  to  him  the  debt  he 
had  relinquished  to  his  father,  with  interest.  They,  in  rebuttal,  deny  this 
statement,  and  again  reiterate  their  former  statements.  And  they  say  it 
was  immediately  after  the  death  of  their  father  that  their  brother  agreed  to 
divide  this  property,  and  that  the  agreement  was  subject  to  no  condition;  and 
they  say  the  agreement  was  this:  ''Gen.  Greever  was  to  take  charge  of  the 
property,  and  manage  it  as  though  his  father  had  not  died,  gather  the  crops, 
etc.  At  the  end  of  the  year  all  was  to  be  equally-divided."  Again,  James 
S.  Greever  deposes:  "I  remember  distinctly  saying,  after  my  father's  death, 
to  my  sisters,  that  I  owned  more  horses  than  I  had  need  for,  and  that  I  then 
thought  of  disposing  of  some.  I  also  told  them  that  my  father,  just  a  short 
time  before  his  death,  had  said  to  me  that  he  thought  that  I  could  very  well 
get  along  with  fewer  horses,  and  advised  me  to  sell  some.  I  mean  my  father 
advised  me  to  sell  some  of  my  horses."  In  rebuttal,  they  testify  that  they 
were  not  present,  and  know  nothing  of  such  conversation,  and  that  they  never 
knew  that  he  owned  any  but  two  horses,  the  same  about  which  they  spoke 
in  their  examination  in  chief.  About  this  matter,  Mrs.  Saunders,  in  her  sec- 
ond deposition,  speaks  fully  and  clearly.  She  says:  '*My  brother  is  mistaken. 
I  never  heard  my  father  say  that  he  had  sold  the  property  to  my  brother.  It 
was  recognized  as  my  father's  property.  He  always  owned  and  controlled  it 
as  long  as  he  lived.  I  never  heard  any  conversations  as  detailed.  I  never 
heard  my  brother  claim  this  property  till  long  after  my  father's  death.  My 
brother  is  mistaken.  The  property,  when  spoken  of,  was  always  recognized 
as  my  father's;  and  my  brother  always  recognized  it  as  my  father's  property, 
with  the  exception  of  his  own  individual  property,  as  heretofore  mentioned  in 
my  deposition.  I  mean,  I  never  heard  of  my  brother  claiming  this  property 
until  some  time  after  my  father's  death.    He  said  then  that  he  might  claim 
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it,  as  it  was  ou  the  commissioner's  books,  but  that  he  woald  not  do  it,  as  it 
would  not  be  right;  that  he  had  not  bought  it,  nor  paid  anything  for  it.  I 
mean  to  say  that  this  conversation  about  not.  claiming  the  property  was  im- 
mediately after  my  father's  death,  and  that  it  was  some  time  after  his  death 
when  he  did  claim  it. "  Now,  looking  at  the  deposition  of  James  S.  Greever, 
in  the  light  of  the  facts  deposed  to  by  his  two  sisters,  and  iu  the  light  of  the 
admission  made  by  Col.  Greever  to  B.  S.  Bonham,  as  testified  to  by  the  lat- 
ter, how  is  it  possible,  when  we  apply  the  law  to  the  facts,  to  reach  any  other 
conclusion  than  that  the  appellee's  case  is  not  strengthened  by  his  own  depo- 
sition; that,  whatever  may  have  been  the  object  in  putting  the  property  in 
dispute  on  the  commissioner's  books  in  the  name  of  James  S.  Greever,  it  was 
not  the  result  of  a  bona  Jide  sale  to  him  by  his  father,  Hiram  A.  Greever, 
and  that  it  conferred  no  title  upon  James  S.  Greever;  that  it  belongs,  not  to 
James  S.  Greever,  but  to  the  estate  of  his  deceased  father,  and  was  the  property 
of  the  father  during  all  the  time  it  remained  on  the  commissioner's  books  in 
the  name  of  the  son,  and  is  now  part  of  lus  estate,  and  distributable  equally 
between  the  two  sisters  and  the  brother? 

Touching  the  right  of  the  sisters  to  share  in  the  distribution  of  this  prop- 
erty, so  conclusively  established  by  an  abundance  of  competent  evidence,  there 
Is  one  other  circumstance  that  is  powerfully  corroborative^  not  only  of  their 
testimony,  but  of  the  justice  of  their  claim.  We  allude  to  the  written  agree- 
ment, already  set  out,  of  May  27, 1882,  only  four  days  after  the  death  of  the 
intestate,  which  was  signed  by  all  the  parties.  This  paper  evinces  the  utmost 
confidence  reposed  by  the  sisters  and  their  husbands  in  their  brother,  James 
S.  Greever.  The  father  had  died  in  the  midst  of  the  cropping  season »  after 
having  made  contracts  and  engagements  with  reference  to  the  current  year, 
and  it  was  thought  best  for  the  interests  of  all  the  distributees  to  continue  the 
farming  operations  for  tlie  year  under  the  management  of  their  trusted  brother, 
James  8.  Greever,  who  was  one  of  the  distributees,  equally  interested,  and 
more  familiar  with  the  decedent's  plans  for  the  year  than  any  of  the  others. 
Hence  the  agreement,  after  setting  out  the  fact  that,  by  the  death  of  Hiram  A. 
Greever,  the  two  sisters  and  brother  are  the  joint  ownei's  of  all  the  intestate's 
estate,  real  and  personal,  proceeds  to  confer  large  and  liberal  powers  upon  the 
brother  for  the  then  current  year.  It  provided  that  James  8.  Greever  should 
during  that  year,  and  longer  if  it  should  be  deemed  necessary,  have  '*the  en- 
tire management  and  control  of  all  this  property  as  he  had  had  control  of  it 
heretofore,  to  manage  and  attend  to  as  he  may  deem  best  for  the  joint  inter- 
est of  himself  and  his  two  sisters, "  and  with  full  authority  for  that  purpose 
to  make  any  sales  or  purchases  of  personal  property  that  he  might  think  ad- 
visable and  deem  promotive  of  the  interests  of  all.  And,  in  conclusion,  it  is 
expressly  stipulate<l  that,  as  James  8.  Greever's  whole  time  will  necessarily 
be  employed  in  the  performance  of  this  engagement,  to  the  exclusion  of  all 
business  other  than  to  manage  this  property,  be  should  have  such  compensa- 
tion therefor,  out  of  the  joint  property,  as  the  three  persons  named  in  the  agree- 
ment should  say  he  is  entitled  to.  It  is  diflicult  to  conceive  how  this  agree- 
ment could  beheld  to  refer  to  anything  other  or  less  than  all  the  personal  prop- 
erty on  the  Greever  lands,  except  the  few  articles  before  referred  to,  and  con- 
ceded to  be  the  property  of  James  8.  Greever.  It  will  be  observed  that  nothing 
is  excepted,  and  that  for  the  management  of  all  this  joint  property  James  S. 
Greever  is  to  be  compensated,  he  devoting  his  entire  time  thereto,  and  to  man- 
age it  "as  he  has  managed  it  heretofore."  How  directly  does  this  language 
comport  with  the  testimony  of  the  two  sisters  tliat  it  was  their  father's  prop- 
erty, and  that  their  brother  lived  with  their  father  as  a  child  and  member  of 
his  family,  and  used  or  controlled  the  property  as  their  father's,  and  subject 
to  his  orders  and  supervision.  And  how  exactly  does  the  language,  **aa  he 
has  managed  it  heretofore,"  agree,  in  its  general  bearing,  with  the  direct  and 
positive  testimony  of  the  two  sisters,  that  their  brother  after  the  death  of 
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tbeir  father,  and  Jost  preceding  the  written  agi'eement  under  conBideration* 
admitted  to  them  that  this  property  was  not  his;  that  he  bad  paid  nothing  for 
it«  and  had  no  claim  to  it.  Again,  without  the  property  in  dispute,  or  other 
property  of  the  kind,  it  was  impossible  to  continue  the  fanning  operations  for 
even  one  day.  Why  did  not  James  8.  Greever,  if  this  property  was  his,  when 
he  was  so  carefully  stipulating  for  compensation  for  his  personal  services, 
stipulate  also  for  compensation  for  the  indispensable  use  of  this  large  and 
valuable  personal  property,  without  which  the  crops  could  not  be  made  and 
saved?  Is  it  conceivable  that  he  could  or  would  have  overlooked  so  important 
a  matter?  Will  it  be  said  that  he  left  this  large  and  important  matter  to  his 
sisters?  Then  why,  and  upon  what  principle,  did  he  stipulate  for  the  minor, 
and  leave  the  major  to  take  care  of  itself?  Looking  to  this  written  agreement 
in  the  light  of  the  other  evidence  and  all  the  surrounding  circumstances,  can 
its  peculiar  phraseology  be  accounted  for  or  reconciled  with  any  other  theory 
than  that  the  property  in  question  was  not  his;  he  having  not  paid  anything 
for  it,  and  having  no  claim  thereto,  as  admitted  to  his  sisters  immediately  after 
the  death  of  his  father?  We  think  not.  Yet,  again,  when  we  look  to  the 
property  appraised  (as  shown  by  James  8.  Qreever)  and  sold  as  all  the  personal 
property  belonging  to  the  estate,  we  find  it  consists  of  comparatively  very  little 
except  grain  and  hay,  and  the  half  interest  in  the  lot  of  yearling  cattle.  What 
was  it,  then,  to  which  James  8.  Greever  was  to  devote  all  his  time?  Was  it 
to  sell  and  buy  in  the  interest  of  all  the  joint  owners,  and  for  which  he  so  care- 
fully stipulated  for  compensation?  It  could  have  been  nothing  else  than  the 
property  now  claimed  by  him  as  his  own;  nor  can  the  language  of  the  agree- 
ment be  made  to  apply  to  anything  else.  From  the  language  of  the  instru* 
ment,  and  the  surrounding  circumstances,  the  only  rational  conclusion  is  that 
James  S.  Greever,  though  the  property  was  on  the  commissioner's  books  in 
his  name  from  1878  until  his  father^s  death,  never  purchased  it;  never  paid 
anything  for  it;  did  not  own  or  claim  it  until  long  after  his  ftither*s  death, 
and  after  the  agreement  of  May  27,  1882;  and  cannot  now  claim  it.  There  is 
in  this  written  agreement  everything  in  support  of  the  claim  of  the  sisters; 
nothing  that  tends  in  the  remotest  degree  to  uphold  that  of  the  brother. 

As  to  the  question  of  ownership,  as  evinced  by  Col.  Greever's  uniform  and 
unquestioned  possession  and  control  of  the  property  in  dispute,  the  circum- 
stantial evidence  is  overwhelming  that  he,  and  not  his  son,  was  the  true 
owner.  More  than  a  score  and  a  half  of  witnesses,  consisting  of  members  of 
the  Camily,  neighbors,  and  friends,  merchants,  family  physician,  wagon-maker, 
shoe-maker,  blacksmiths,  stock-buyers,  and  employes  on  or  about  the  farm, 
depose  to  a  great  number  of  facts  and  circumstances  utterly  inconsistent  with 
any  other  idea  than  that  Col.  Greever  not  oniy  possessed  and  owned  this  prop- 
erty, but  without  restraint  or  hinderance  exercised  absolute  dominion  over  the 
same,  disposing  of  it  as  to  him  seemed  best.  He,  in  the  presence  and  with 
the  knowledge  of  his  son,  sold  horses,  and  took  the  bond  payable  to  himself, 
and,  when  the  bond  became  due,  by  his  son  demanded  and  received  the  money 
as  hJs.  He  sold  another  horse,  and  took  the  pay  in  threshing  grain .  He  bought 
blooded  bulls  to  serve  his  cows,  bred  his  mares  to  horses  of  his  own  choosing, 
sold  sheep  and  wool  from  his  flock,  bartered  wool  for  jeans  and  grain-sacks  to 
be  used  on  his  farm,  and  was  earful  to  mark  the  new  grain-sacks  with  his 
own  initials.  These  and  similar  acts  of  ownership  were  continually  exercised 
by  Col.  Greever  from  1878,  the  time  of  the  alleged  purchases  by  James  8. 
Greever,  down  to  the  time  of  his  death  in  1882.  During  all  that  period  not 
one  act  is  proved  indicating  that  this  property  belonged  to  James  8.  Greever, 
save  and  except  the  bare  fact  that  it  was  on  the  commissioner's  books  in  his 
name;  nqr  is  a  single  person  found  who  ever  beard  that  he  claimed  it,  except 
B.  8.  Bonham,  and  that  matter  has  already  been  sufficiently  disposed  of.  Then, 
if  we  leave  out  of  view  the  direct  and  positive  testimony  of  the  female  appel- 
lants as  to  James  8.  Greever's  admission  to  them  that  he  had  paid  nothing  for 
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the  property,  and  had  no  claim  thereto,  and  the  coinciding  admission  of  Gol. 
Greever  to  Bonham,  and  look  alone  to  the  other  evidence,  as  stated  above,  it 
is  ample  to  overturn  the  claim  of  James  S.  Greever,  and  establish  that  of  his 
Bisters,  the  female  appellants.  In  fact,  no  Just  conception  of  the  facts  and  law 
of  the  case  will  permit  the  rejection  of  this  claim.  So  clear,  strong,  and  cogent 
is  the  presumptive  evidence  of  ownership  by  Col.  Greever  that  it»  independ- 
ently of  the  direct  and  positive  evidence,  is  all-sufflcient  for  the  purposes  of 
the  appellants.  In  discussing  the  subject  of  presumptive  evidence,  Mr.  Green- 
leaf  says:  "So,  also,  as  men  generally  own  the  personal  property  they  possess^ 
proof  of  possession  is  presumptive  proof  of  ownership."  I  Greenl.  Ev.  §  34:^ 
The  material  facts  and  circumstances  directly  testified  to  in  this  case  by  an  un» 
usually  large  number  of  witnesses  clearly  evince,  not  only  that  Col.  Greever 
had  the  unquestioned  possession  and  control  of  this  property,  but  that  he»  as 
such  owner,  continually  exercised  absolute  dominion  over  it. 

There  is  yet  other  circumstantial  evidence  strongly  opposed  to  the  daim  of 
James  S.  Greever.  His  father,  Hiram  A.  Greever,  was  a  painstalLing,  cau- 
tious, and  prudent  man.  He  kept  regular  books  of  account,  in  which  he 
charged  himself  with  what  he  owed,  and  credited  himself  with  what  he  paid. 
By  these  books  he  settled  with  merchants,  mechanics,  laborers,  and  others; 
and  it  was  rare  that  his  books  did  not  prove  accurate  to  a  cent  On  these 
books  there  is  no  entry  of  the  indebtedness  of  father  to  son,  which  the  latter 
claims  was  relinquished  by  him  in  consideration  of  the  property  here  in  dis- 
pute, though  the  books  of  the  father  do  contain  entries  as  to  frequent  trans- 
actions and  settlements  hetween  him  and  this  son.  To  break  the  force  of  this 
fact,  James  S.  Greever  goes  far  back  in  his  father's  life,  and  in  his  own  reool- 
lectioni  and  recounts  a  number  of  important  business  transactions  had  by  his 
father  which  are  not  mentioned  or  entered  on  the  books.  And  in  the  long^ 
list  of  transactions  referred  to  which  are  entered  on  the  books  he  mentions 
two  that  weigh  heavily  against  him — First,  He  refers  to  the  fact  that  many 
years  before  his  father's  death  he,  James  S.  Greever,  got  a  neighbor,  Mr.  Sea» 
bright,  who  was  going  to  Baltimore,  to  buy  him  a  hat;  that  Seabright  pur- 
chased and  brought  the  hat  to  him,  which  he  offered  to  pay  for,  but  Seabright 
said,  '*No;  I  have,  or  will  have,  some  transactions  with  your  father,  and  I 
will  settle  it  with  him;"  that  in  subsequent  dealings  with  Seabright  his  father 
paid  for  the  hat;  that  some  time  afterwards,  on  looking  over  the  books,  he 
discovered  that  his  father  had  not  charged  him  with  the  price  of  the  hat,  and 
that  he  called  his  father's  attention  to  the  omission;  that  his  father  said*  **I 
intended  the  hat  as  a  present  to  you;"  that  he  (James  S.  Greever)  said,  **lt 
you  don't  charge  it,  I  will;"  and  that,  his  father  still  refusing,  he  went  U> 
the  book,  and  charged  himself  with  the  hat.  This  certainly  looks  like  father 
and  son  dealt  with  each  other  on  strictly  business  principles.  SeoondU  In 
his  deposition  James  8.  Greever  refers  to  a  settlement  between  him  and  his 
father,  in  October  or  November,  1865,  by  which  he  fell  in  debt  to  his  father 
in  the  sum  of  $650,  which  sum  was  charged  to  James  S.  Greever  on  his  father's 
books.  Now,  the  major  part  of  the  old  debt,  (some  $800,)  which  James  S. 
Greever  said  he  let  his  father  have,  was  furnished,  he  says,  in  1862,  or  about 
that  time.  Why  did  he  not  have  the  $650,  in  which  he  fell  in  debt  to  his 
father  only  three  years  later,  credited  on  his  father's  indebtedness  to  him? 
Wliy  submit  to  be  charged  by  his  father,  upon  settlement  in  1865,  with  $650, 
when,  according  to  his  claim  now,  his  father  was  indebted  to  him?  These 
things  are  inexplicable  except  upon  the  theory — supported  by  the  evidenoe  in 
this  case — that  the  father  was  not  indebted  to  the  son. 

We  have  considered  the  case  as  if  James  S.  Greever  was  a  competent  ^iTit* 
ness;  he  having  been  so  considered  and  treated  in  the  court  below.  It  only 
remains  to  consider  whether  he  was  a  competent  witness ;  his  father,  the  other 
party  to  the  transaction  which  is  the  subject  of  investigation,  being  dead.  If 
competent  at  all,  it  is  by  reason  of  the  language  contained  in  the  twentyn 
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ond  section  of  chapter  172,  Code  1873,  as  amended  and  re-enacted  by  chapter 
256,  Acts  1876-77,  p.  265.  In  the  act  as  amended,  after  enumerating  the 
cases  in  which  the  common-law  rule  remains  unaltered,  the  following  lan- 
£^iage  occurs:  '*  And  when  one  of  the  original  parties  to  the  contract  or  other 
transaction  which  is  the  subject  of  investigation  is  dead,  or  insane,  or  incom* 
petent  to  testify  by  reason  of  infancy  or  any  other  legal  cause,  the  other  party 
shall  not  be  permitted  to  testify  in  his  own  favor,  or  in  favor  of  any  other 
party  having  an  interest  adverse  to  that  of  the  party  so  incapable  of  testify- 
ing, unless  he  shall  be  first  called  to  testify  on  behalf  of  such  last-mentioned 
party,  or  unless  some  person  having  an  interest  adverse  to  that  of  the  party 
so  incapable  of  testifying  shall  have  previously  testified  to  some  fact  occurring 
before  such  inability  accrued,"  etc.  It  is  plain  that  James  S.  Greever  was  in* 
competent  to  testify  in  his  own  behalf,  and  that  the  court  below  erred  in  over- 
ruling the  objection  to  his  competency,  and  in  receiving  his  deposition.  Of 
course,  he  was  incompetent  at  common  law.  Nothing  in  Code  1878,  c.  172, 
§§  21,  22.  as  amended  by  the  act  above  quoted  from,  alters  the  commonrlaw 
rule  in  such  case.  His  father,  one  party  to  the  transaction  under  investiga- 
tion, being  dead,  and  incapable  of  testifying,  the  son,  who  is  the  other  party 
to  that  transaction,  is  also  incapable,  under  section  22,  as  neither  of  the  sev- 
eral conditions  whereupon  he  might  have  become  capable  exist  here;  that  is, 
he  was  not  called  on  to  testify  in  behalf  of  the  other  party,  who  was  dead, 
and  no  person  having  an  interest  adverse  to  that  of  that  other  party  had  testi- 
fied to  any  fact  that  occurred  before  that  party  became  incapable  by  death;  it 
being  perfectly  clear  that  the  sisters  of  James  8.  Greever,  the  living  party  to 
the  transaction  under  investigation,  have  no  interest  adverse  to  their  father, 
the  other  and  dead  party. 

But  it  has  been  shown  that,  with  or  without  his  own  deposition,  James  S. 
Greever  has  no  case.  If,  as  is  barely  possible,  he  does  not  get  from  his  father's 
estate  all  that  he  thinks  himself  entitled  to.  he  can  only  attribute  his  failure 
to  a  singular  neglect  to  protect  himself  by  that  prudent  caution  and  foresight 
which,  as  a  rule,  he  is  proved  to  have  exercised  in  his  ordinary  business 
transactions.  But  it  is  not  for  this  court  to  indulge  in  speculations  as  to  pos- 
siUlities,  or  even  probabilities.  We  can  only  deliver  the  conclusions  and  re- 
sult which  flow  from  the  law  and  the  facts,  deeply  regretting  the  bitterness  of 
strife  to  which  this  unfortunate  family  difference  has  given  rise.  We  are 
clearly  of  opinion  that  the  decree  of  the  circuit  court  is  erroneous  in  every 
particular,  and  that  it  must  be  reversed  and  annulled,  and  the  cause  remanded, 
with  Instructions  for  such  further  proceedings  as  may  be  necessary  to  a  final 
decree  in  the  cause.    Decree  reversed. 


Nbwlon  v.  Beitz  €t  al. 

iSwpreme  Court  of  Appeal$  of  West  Virgim4a>    September  15, 1888.) 

1«  TXB8FAB8^PLBAI>I17G— Dechjuutions. 

A  count  in  a  declaration  for  trespaas  on  real  estate  that  alleges  that  ^'the  defend- 
ants cut  and  removed  all  the  timber  from  the  land,  including  oak,  poplar,  pine,  wal- 
nut, etc.,  of  the  value  of  $8,000, "  without  speciiying  the  number  and  value  of  each 
kind  of  trees,  is  sufficient. 
a.  Bin— Right  to  KAii^TAiir— Jusigiai.  Saui— Rxobts  of  Pdbohasib. 

Where  a  oonnt  alleges  that  before  a  judicial  sale  and  before  its  oonflrmation  a 
party  cut  and  destroyed  timber  on  the  land  purchased,  the  purchaser  so  alleging 
such  matter  shows  no  right  of  action. 

8.  FLEADING— DsifURBBB. 

Where  there  is  a  count  in  a  declaration  which  oontaina  matter  which  will  sustain 
the  action,  and  also  matter  upon  which  no  recovery  can  be  had,  and  there  is  a  de- 
murrer to  the  whole  count,  the  demurrer  must  be  overruled ;  but  if  the  food  and 
bad  in  the  count  are  divisible  there  should  be  a  demurrer  to  such  part  of  the  count 
as  sets  up  matter  upon  which  there  oould  be  no  legal  recovery. 
{SylUUms  by  the  CcurU) 
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Enbr  to  circuit  conit,  Ritcliie  county. 

R,  8,  Blair,  for  plaintiff  in  error.    T.  B.  I>af>U.  for  defendantB  in  error. 

Johnson,  P.  This  ia  an  action  of  trespass  on  the  case  brought  in  1887  in 
the  circuit  court  of  Ritchie  county  by  James  B.  Newlon  against  I^wia  P. 
Reitz,  Frederick  W.  Reitz.  John  W  Martin,  Thomas  G.  Martin,  George  N. 
Martin,  and  Thomas  G.  Davis,  to  recover  for  certain  timber  cut  on  and  taken 
from  the  land  of  the  plaintiff.    There  are  two  counts  in  the  declaration.    The 

first  alleges  in  substance  that  on  the day ,  1884,  plaintiff  was 

the  owner  in  fee  and  possessed  of  a  certain  tract  of  about  400  acres  of  land  in 
said  county,  describing  it,  and  being  so  seized  and  possessed,  the  said  defend- 
ants on  the day  of •  1885,  and  divers  other  times  from  then  un- 
til the  commencement  of  the  action,  unlawfully,  knowingly,  and  willf  ally  did 
enter  on  said  land,  and  unlawfully,  etc.,  from  time  to  time  and  from  day  to 
day,  did  cut  down,  destroy,  saw,  remove,  and  carry  away  all  the  valuable  tim- 
ber of  every  kind  and  description.  Including  oak,  poplar,  pine,  walnut,  etc., 
growing  on  said  land,  and  which  was  of  the  value  of  at  least  $3,000,  and  did 
also  erect  a  saw-mill  and  long  tram-road  upon,  over,  and  through  said  land, 
etc.,  to  the  plaintiff's  damage  $5,000.  The  second  count  alleges  in  sobstance 
that  one  Granville  £.  Jarvis  was  the  owner  in  fee  of  said  tract  of  land,  and 
was  largely  in  debt;  and  a  suit  in  behalf  of  creditors  was  brought  to  subject 
said  land  to  the  payment  of  his  debts,  and  a  decree  entered  in  said  suit  on  the 
18th  day  of  December  to  sell  said  land,  and  said  land  was,  under  said  decree, 
on  the  20th  day  of  March,  1884,  sold,  and  the  defendant  Thomas  £.  Davis  be- 
came the  purchaser  at  the  price  of  $2,025,  and  the  plaintiff,  being  a  large 
creditor  of  said  Jarvis,  and  believing  said  land  very  valuable  on  account  of 
the  timber  thereon,  offered  an  upset  bid  of  $3,025,  and  resisted  the  confirma- 
tion of  the  sale  to  Davis;  that  said  bid  was  accepted  by  the  court,  and  the  land 
ordered  resold  by  the  court,  and  the  commissioner  again  offered  said  tract  for 
sale  on  the  20th  of  January,  1886,  when  it  was  sold  to  the  plaintiff  at  his  bid 
of  $3,025;  that  said  last  sale  was  confirmed  to  the  plaintiff  on  the  16th  day  of 
March,  1886,  and  a  deed  was  ordered  to  be  made  to  plaintiff,  which  was  after- 
wards executed;  that  Davis  appealed  from  said  decree  of  confirmation,  wMch 
was,  on  the  13Ui  day  of  November,  1886,  affirmed  by  the  supreme  oourt  of  ap- 
peals; that  plaintiff  purchased  said  land,  believing  it  to  be  in  the  same  condi- 
tion it  was  at  the  time  he  first  resisted  the  confirmation  of  the  sale  to  Davis. 
The  declaration  further  alleges  that  after  plaintiff's  upset  bid  had  been  made, 
and  during  the  protracted  litigation  carried  on,  as  plaintiff  alleges,  by  said 
Davis  for  the  purpose  of  distracting  attention  from  the  matters  thereinafter 

alleged,  the  defendants  on  the day  of ,  1884,  and  at  various  times 

and  continuously  from  day  to  day  thereafter  until  the  bringing  of  this  action, 
without  the  knowledge  or  consent  of  the  plaintiff  or  of  the  said  Jarvis,  un- 
lawfully, knowingly,  willfully,  and  maliciously,  with  intent  to  defraud  the  said 
plaintiff,  entered  in  and  upon  said  land,  which  was  in  a  remote  and  unfre- 
quented part  of  Ritchie  countj  and  in  a  wild  state,  and  of  little  value  except 
for  the  timber  growing  thereon,  and  did  then  and  there  so  unlawfully,  know- 
ingly, willfully,  and  maliciously,  with  intent  aforesaid,  wholly  waste  and  de- 
spoil the  said  land  by  cutting  down  and  sawing  into  logs,  lumber,  and  cross- 
ties,  and  removing,  carrying  away,  and  selling  idl  the  valuable  timber,  consist- 
ing of  oak,  pine,  poplar,  etc.,  growing  on  said  land,  etc.,  to  the  damage  of 
plaintiff,  $5,000.  etc.  The  defendants  demurred  to  the  declaration,  and  to 
each  count  thereof,  and  the  oourt  sustained  the  demurrer;  and,  the  plaintiff 
declining  to  amend  tlie  declaration,  the  action  was  dismissed  at  the  plaintiff's 
costfi     To  this  judgment  the  plaintiff  obtained  a  writ  of  error. 

''ected  to  the  first  count  that  it  does  not  give  the  number  of  the 
d  if  trees,  and  the  value  of  each  kind,  and  it  is  insisted  that  ac- 

<  V.  Romans,  29  W.  Ya.  571,  3  S.  £.  Rep.  14,  the  declaration 


Digitized  by  VjOOQIC 


W.Va.]  STATS  V.  BHOBBEU  418 

is  bad.  There  is  no  principal  announced  in  that  case  that  would  require  a 
declaration  to  state  the  number  of  the  different  kind  of  trees  cut  and  removed 
by  the  trespasser.  Even  in  a  felony  case  it  has  many  times  been  held  a  sufQ- 
cient  description  in  an  indictment  for  stealing  money  to  charge  the  defendant 
with  stealing  "national  bank  currency  and  United  States  treasury  notes  of  the 

amount  and  value  of  • ."    State  v.  Jaeksofh  26  W.  Va.  250,  and  cases 

cited.  It  certainly  cannot  be  necessary  to  plead  more  particularly  in  a  civil 
than  in  a  criminal  case.  In  the  first  count  in  the  declaration  the  defendants 
are  given  notice  that  they  are  by  the  plaintiff  charged  with  "cutting  down 
and  removing  from  the  land  all  the  valuable  timber  of  every  kind  and  descrip- 
tion growing  on  said  land,  including  oak,  poplar,  pine,  etc. "  This  is  clearly 
sufficient,  and  the  demurrer  to  this  count  should  have  been  overruled. 

As  to  the  second  count,  we  think  it  shows  no  cause  of  action.  Before  the 
sale  was  made  to  the  plaintiff,  ^ewlon,  the  property  was  sold  for  the  benefit 
of  the  creditors  of  Jar  vis.  It  was  purchased  by  Newlon,  one  of  those  credit- 
ors. He  did  not  object  to  the  confirmation  of  the  sale  to  him  on  the  ground 
that  between  the  sale  and  confirmation  the  land  had  been  despoiled  of  its 
timber.  He  asked  for  the  confirmation  which  related  back  and  gave  him  title 
at  the  time  of  his  purchase.  Bvans  v.  8purgin,  6  Grat.  107;  Kable  v.  Mitch- 
elU  9  W.  Ya.  514.  But  the  declaration  alleges  that  timber  was  by  the  de- . 
fendants  cut  and  removed  from  the  land  after  the  sale  to  plaintiff.  For  this 
he  had  a  right  of  action.  Where  there  is  a  count  in  a  declaration  which  con- 
tains matter  which  will  sustain  the  action,  and  also  matter  upon  which  no 
recovery  can  be  had,  and  there  is  a  demurrer  to  the  whole  count,  the  demur- 
rer must  be  overruled;  but  if  the  good  and  bad  in  the  count  are  divisible, 
there  should  be  a  demurrer  to  such  part  of  the  count  as  sets  up  matter  upon 
which  there  can  be  no  legal  recovery.  Therefore,  the  demurrer  to  the  second 
count  should  have  been  overruled.  Rohrecht  v.  Marling,  29  W.  Ya.  765,  2 
S.  £.  Rep.  827.  From  what  we  have  said,  the  demurrer  to  the  declaration 
and  to  each  count  should  have  been  overruled.  The  judgment  must  therefore 
be  reversed,  with  costs  to  the  plaintiff  in  error,  and  the  case  remanded  for  the 
pleadings  to  be  made  up  and  for  a  trial  to  be  had. 

Snydsb  and  Woods,  JJ.,  concurred  in  opinion  and  syllabus;  Gbeen,  J., 
absent. 


State  9.  Shobbs. 
(9iipr0ine  Cwvrt  of  Appeals  of  West  Virginia,    September  19, 1888.) 

Iin>IOTMKNT  AND  InVORMATION— JonTDBB  OT  OTrBKUB— QUABHIHG. 

If  an  indiotment  for  felony  oontalnB  different  connto,  which  are  in  fact  for  sepa- 
rate and  dlBtinot  offenses,  and  this  fact  appears  on  the  face  of  the  indictment,  or  on 
the  opening  of  the  case,  or  at  any  time  before  the  jury  is  sworn  for  the  trial  thereof, 
the  ooort  may  qnash  the  same,  lest  it  may  oonf oond  the  prisoner  in  his  defense,  or 
prejudice  his  ohaUenges  of  the  jury. 

8am>— BuBcnoN. 

In  such  case,  if  the  defect  is  discovered  after  the  jury  is  sworn  and  before  the 
Terdiot  is  rendered,  the  ooiirt  may  require  the  prosecutor  to  elect  on  which  count 
be  wm  proceed  to  trial.^ 
Bamb. 

But  where  the  charges  are  of  the  same  general  character,  and  the  counts  are 
manifestly  inserted  to  meet  different  phases  of  the  evidence,  the  indiotment  will 
not  be  quashed ;  neither  will  the  prosecutor  be  required  to  elect  on  which  count  he 
will  proceed  to  trial.^ 

Saju. 

An  indictment  contains  two  counts,  one  for  breaking  and  entering  the  dwelling- 
house  of  another,  and  another  for  breaking  and  entering  at  the  same  time  the  store- 


>See  note  at  end  of  case. 
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hoQBe  of  the  same  penon.    HekL  on  motfam  to  qiiMli«  that  the  indiotment  la  Kood; 

also  that  the  proaecntor  will  not  be  letulred  to  elect  on  which  count  he  wofold  pn>- 

oeed  to  trial,  i^ 
5.  Same. 

In  anch  a  oaae,  the  record  showing  the  prisoner  was  Indicted  for  <*felonj"  is  anfO.- 

denL^ 
6b  Samb— Failubb  to  IVDOBsn  Winrasa'  Namb  ok  iHDioniBirT. 

The  statute  directing  the  names  of  the  witnesses  on  which  the  IndictmeDt  waa 

found  to  be  written  at  the  foot  thereof,  is  directory,  and  the  omission  of  such  names 

does  not  vitiate  the  indictment. 

7.  JmtT— Challbkgino— NuMBEB— Statutss— Bnagtkbkt  at  Bxtba  Ssssioh. 

The  statute  paased  by  the  legislature  at  the  extra  session  in  1887,  permitting  the 
prosecuting  attorney  to  atrihs  two  jurors  from  the  panel  of  twenty,  and  the  pris- 
oner six,  is  oonstitutlonaL 

8.  CaiMiNAL  Law—TriaX/— Cdstodt  or  Jurt. 

It  is  not  necessary  that  a  sheriff  or  his  deputy  haying  a  jury  in  charge  during  a 
trial  for  felony,  should  every  day  be  sworn  to  keep  the  fury  together,  etc.,  as  there 
is  no  law  that  requires  it. 

9.  SaMB— DlSQUAUFICA'nON  OF  Shbrift. 

It  is  no  disquaUfication  of  the  sheriff  to  take  charge  of  a  jury  in  a  felony  case  that 
he  is  a  witness  either  for  or  against  the  prisoner  in  the  case. 

10.  Samb— Eyidbnob— Jonnr  iNDicrrMBNTa. 

Where  three  were  jointly  indicted  for  a  felony  and  one  was  on  trial,  it  is  not  ba 
error  for  which  the  judgment  would  be  reversed  that  the  state  was  pennitted  to 

Srove  to  the  jury  that  the  other  two  were  in  jail  charged  with  the  oommisaion  of 
le  same  offense. 

11.  BaJCB— PbBMITTING  JuBT  to  TaKB  iNDIOnCBHT  TO  JUBT  RoOM. 

Where  three  were  jointly  indicted  for  a  felony  and  one  had  been  tried  and  con- 
victed,  and  the  verdict  of  *^ guilty**  was  written  on  the  indictment,  and  on  the  trial 
of  another  one  of  the  three  the  said  indictment  waa  taken  by  tne  jury  to  their 
room  while  they  were  considering  their  verdict,  and  the  prisoner  moved  the  court 
to  send  for  the  mdictment  and  take  it  from  the  juiy  and  the  court  denied  the  motion, 
held  no  error. 
19.  Samb— LiMiTixo  Aboumbnt  ot  CoimsBL. 

It  is  in  the  discretion  of  the  trial  court  in  a  felony  trial  as  In  any  other  to  put  a 
proper  limit  to  the  time  of  counsel  in  their  arguments  to  the  jury;  a  discretion  with 
which  the  appellate  court  will  not  interfere,  unless  the  time  was  made  so  abort  mB 
to  manifestly  prejudice  the  rights  of  the  prisoner. 

18.  Samb— Impbopbr  Remarks  or  Counsbl. 

Counsel  necessarily  must  be  allowed  considerable  latitude  in  the  argument  of  a 
case,  and,  unless  the  court  in  a  felony  trial  permits  counael  for  the  state  to  ao  far 
transgress  the  rule  of  propriety  as  clearly  to  prejudice  the  prisoner,  the  judgmeat 
will  not  be  reversed  because  of  improper  remarks  by  counsel  made  to  the  jury. 

li.  BuROLABT— What  CSonstztutbs— Ikstbuotiokb. 

Where  it  appeared  upon  a  trial  for  burglary  that  three  persona,  much  intozi- 
oated,  went  into  a  store  and  called  for  dder,  which  they  drank  and  i»aid  for,  went 
out  and  came  in  again  and  called  for  more,  which  was  poured  out  to  them  and  de- 
livered to  them  in  glasses  on  the  counter,  and  a  pistol  was  discharged  in  the  houae, 
and  they  all  went  out  leaving  the  dder  in  the  glaases  on  the  counter,  and  th^  re* 
turned  and  found  the  store  ughted,  it  being  about  10  o'clock  at  night,  and  pushed 
against  the  door  which  waa  locked  and  it  broke  open,  and  they  went  in,  followed  by 
other  persons  against  whom  there  waa  no  charge  or  suspicion,  and  there  in  the  light 
and  in  the  presence  of  the  other  persons  drank  the  dder.  the  refusal  of  an  inatruo- 
tion  that  tells  the  jury  under  these  circumstances  that  if  they  in  good  faith  believed 
they  had  a  right  to  drink  the  cider,  that  it  was  theirs,  then  they  did  not  have  the 
intent  to  steu  the  same,  is  error. 

15.  Samb— Intbnt. 

The  breaking  and  entering  the  store-house  on  such  a  charge  is  not  auffldent,  hat 
it  must  also  be  shown  on  the  trial  of  the  indictment  that  charges  it  waa  broken  and 
entered  with  intent  to  commit  larceny  that  the  intent  ezlated  in  the  mind  of  the 
prisoner  when  he  broke  and  entered  the  store-house. 

{SyUabUB  by  the  CoiurL) 

Error  to  circuit  oouri;,  Mercer  county;  David  £•  Johnston,  Judge. 
Frefieh  ift  French  and  C  W.  Bmiih^  for  plaintiff  in  error.    Mty^  Qen*  Cdkjl^ 
toellt  for  the  State. 


>  See  note  at  end  of  < 
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Johnson,  P.  On  the  12th  daj  of  March,  1888,  Stape  Hall,  Bailey  Hall,  and 
Will  Cox  were  Indicted  in  the  olrcuit  court  of  Mercer  county  for  burglary. 
The  indictment  contained  two  counts,— the  first  charges  that  the  defendants, 
"on  the  15th  day  of  February,  1^88,  about  the  hour  of  10  o'clock  in  the  night- 
time of  that  day,  feloniously  and  burglariously  did  break  and  enter  into  the 
dwelling-house  of  one  L.  Schereschewsky,  situate  in  the  said  county,  with  in- 
tent the  goods  and  chattels  of  him,  the  said  Schereschewsky,  in  the  said  dwell- 
ing-house then  and  there  being,  then  and  there  *  *  *  to  steal, "  etc. 
The  second  count  charges  that  the  defendants,  "on  the  15th  day  of  February, 
1888,  about  the  hour  of  10  o'clock  in  the  night-time  of  that  day,  feloniously 
and  burglariously  did  break  and  enter  into  the  store-house  of  one  L.  Schere- 
schewsky," with  intent  to  steal,  etc.  The  defendants  demurred  to  the  in- 
dictment and  to  each  count  thereof,  which  demurrer  was  overruled,  and  the 
prisoners  pleaded  "not  guilty."  The  prisoners  elected  to  be  tried  separately. 
On  the  19th  day  of  March,  1888,  the  defendant  Will  Cox  in  open  court  stated 
that  his  name  was  not  Will  Cox,  but  J.  W.  Shores.  Thereupon  the  court  or- 
dered that  the  name  of  J.  W.  Shores  be  inserted  in  the  indictment  instead  of 
Will  Cox,  which  was  accordingly  done.  The  issue  as  to  J.  W.  Shores  was 
tried  by  a  jury,  which,  on  the  24th  day  of  March,  1888,  found  the  prisoner 
guilty  as  charged  in  the  second  count  in  the  indictment.  The  prisoner  moved 
to  set  aside  the  verdict,  and  for  a  new  trial ;  also  moved  in  arrest  of  judgment; 
which  motion  the  court  overruled,  and  sentenced  the  prisoner  to  be  confined 
in  the  penitentiary  for  one  year.  The  prisoner  saved  a  bill  of  exceptions  to 
certain  rulings  of  the  court,  which  he  here  assigns  as  error  upon  the  writ  of 
error  obtained  by  said  defendants. 

The  first  assignment  of  error  is  the  overruling  the  demurrer  to  the  indict- 
ment. Th^  grounds  alleged  are^First,  that  the  indictment  charged  two 
separate  and  distinct  felonies.  In  the  case  of  State  v.  Bmith*  24  W.  Ya.  814, 
the  indictment  contained  two  counts  for  murder, — one  for  killing  McDaniel; 
the  other,  McDonald.  The  court,  by  Woods,  J . .  said :  "  These  different  cou  nts 
are  generally  intended  to  charge  the  commission  of  the  same  offense  with 
such  varied  description  of  the  person  or  property  which  is  the  subject  of  the 
offense,  or  of  the  title  of  the  ownership  of  the  property,  or  of  the  means,  in- 
struments, and  agencies  by  which  the  offense  was  committed,  as  will  meet 
the  various  aspects  in  which  the  evidence  may  present  itself  upon  the  trial. 
*  *  '^  In  all  cases,  however,  in  which  there  are  two  or  more  counts  in  the 
Indictment,  whether  there  is  actually  one  offense  or  several,  each  count  is  re- 
garded as  a  separate  Indictnient,  and  is  supposed  to  represent  a  distinct  of- 
fense. Linkoits*  Casepd  Leigh,  612.  But  I  have  been  unable  to  find  in  Vir- 
ginia or  this  state  any  case  in  which  more  than  one  criminal  transaction 
was  embraced  in  a  single  indictment  for  felony,  although  in  many  cases  where 
the  offenses  are  of  the  same  character,  differing  only  in  degree,  the  indict- 
ments have  contained  two  or  more  counts  in  which  the  same  transaction  in 
the  form  of  distinct  and  separate  felonies  is  represented,  fi ut  as  in  every 
such  case  the  separate  counts  are  regarded  as  separate  indictments  for  distinct 
offenses,  it  viSW,  in  most  cases,  be  impossible  for  the  court,  from  an  inspection 
of  the  indictment,  to  determine  whether  the  various  counts  represent  the  same 
transaction  under  different  forms,  or  whether  in  fact  they  represent  wholly 
different  and  distinct  offenses.  If  all  or  any  of  such  counts  are  perfect  upon 
their  face,  a  demurrer  to  or  motion  to  quash  the  indictment  for  the  supposed 
misjoinder  of  counts  must  be  overruled,  although  some  of  the  counts  may  in 
fact  represent  separate  and  distinct  offenses,  for  the  reason  that  this  fact  can 
only  be  made  to  appear  from  the  evidence  introduced  on  the  trial."  State  v. 
Halida^  28  W.  Ya.  499.  The  rule,  as  appears  in  the  fourth  point  of  the 
syllabus  in  State  v.  Smithf  suprOf  is:  "If  the  indictment  contains  different 
counts  which  are  in  fact  for  separate  and  distinct  offenses,  and  this  fact  ap- 
pears on  the  opening  of  the  cause,  or  at  any  time  before  the  jury  are  sworn 
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for  the  trial  thereof,  the  court  may  quaah  the  same,  leat  it  may  confound  the 
prisoner  in  his  defense,  or  prejudice  his  challenges  of  the  Jury;  and  in  such 
case,  if  tlie  defect  is  discovered  after  the  Jury  is  sworn  and  before  the  verdict 
is  found,  the  court  may  require  the  prosecutor  to  make  his  election  on  which 
charge  he  will  proceed.*'  ^If  the  different  counts  in  an  indictment,  purport- 
ing to  be  for  separate  and  distinct  offenses,  are  inserted  in  good  faith  for  the 
purpose  of  meeting  a  single  charge,  the  court  will  neither  quash  the  indict- 
ment nor  compel  the  prosecutor  to  elect  upon  which  count  he  will  proceed  to 
trial. "  Here  the  charges  are  of  the  same  general  character.  The  first  count 
charges  breaking  into  the  dwelling-house  of  Schereschewsky,  and  the  second, 
into  his  store-house.  It  is  evident,  from  ths  face  of  the  indictment,  that  the 
two  counts  were  made  to  meet  the  proof,  as  we  may  well  suppose,  which  was 
a  fact,  as  disclosed  by  the  evidence,  that  the  dwelling  and  store-house  were  in 
the  same  building.  The  demurrer  was  properly  overruled.  The  record  shows 
tlie  defendant  was  indicted  *'for  felony."  That  is  a  sufficient  finding  of  the 
indictment,  notwithstanding  the  two  counts  therein. 

J^ut  the  further  objection  is  made  to  the  indictment  that  the  names  of  the 
witnesses,  on  whose  evidence  the  indictment  was  found,  were  not  written  at 
the  foot  thereof  in  accordance  with  the  requirements  of  the  statute.  This 
court  held  in  the  case  State  v.  Enoch,  26  W  Ya.253,  founding  its  decision  on 
Derer's  Case,  10  Leigh,  685,  and  William's  Case,  5  Grat.  702,  that  the  statute 
was  directory,  and  the  omission  did  not  vitiate  the  indictment.  We-areasked 
to  overrule  these  authorities,  and  hold  the  indictment  fatally  defective.  We 
held,  after  a  review  of  the  authorities,  in  State  v.  Cain,  20  W.  Ya.  679,  that 
it  is  not  the  duty  of  the  prosecuting  attorney  on  a  criminal  trial  to  examine 
all  the  witnesses  who  were  present  at  the^  commission  of  an  alleged  offense, 
nor  all  the  witnesses  who  were  sent  to  tlie  grand  jury  when  the  indictment 
was  found,  and  whose  names  are  at  the  foot  of  the  indictment,  and  who  may 
have  been  examined  at  the  coroner's  Inquest,  and  who  have  been  recognized 
to  appear  at  the  trial  by  the  state;  that  it  is  the  province  of  the  prosecuting 
officer  and  not  of  the  court  to  determine  who  shall  be  examined  as  witnesses 
on  behalf  of  the  state.  If  the  attorney  for  the  state  is  not  obliged  to  call  the 
witnesses  whose  names  are  written  at  the  foot  of  the  indictment,  but  may  call 
other  witnesses  in  their  place,  what  harm  can  be  done  to  the  accused  by  the 
omission  of  their  names?  The  bill  of  rights  does  not  require  it.  It  requires 
that  "the  accused  shall  be  confronted  with  the  witnesses  against  him;"  that 
is,  at  the  trial  the  witnesses  shall  be  produced,  their  depositions  cannot  be 
given,  and  hearsay  evidence  shall  not  be  permitted.  The  statute  held  direct- 
ory in  Com.  v.  Dever,  10  Leigh,  685,  required  "the  title  or  profession  of  the 
prosecutor  to  be  written  at  the  foot  of  an  information  or  indictment. "  In 
William's  Case,  5  Grat.  702,  the  statute,  held  to  be  merely  directory,  is  sub- 
stantially the  same  as  that  in  force  when  Enoch's  Case  was  decided,  and  is 
now  in  our  Coda  William's  Case  was  decided  40  years  ago,  and  we  have  no 
inclination  to  disturb  it  now.  Whatever  may  have  been  decided  elsewhere, 
we  hold  the  law  to  \)e  settled  in  Virginia  and  this  state  that  such  a  statute  is 
not  mandatory  but  directory.  For  the  reason  stated  while  discussing  the  de- 
murrer to  the  indictment,  and  on  the  authority  of  State  v.  Smith,  24  W .  Va. 
814,  the  court  did  not  err  in  refusing  to  require  the  attorney  for  the  state  to 
elect  on  which  count  of  the  indictment  he  would  proceed. 

It  is  insisted  the  court  erred  in  permitting  the  attorney  for  the  state,  against 
the  objection  of  the  prisoner,  to  strike  two  jurors  from  the  panel  of  20  quali- 
fied jurors,  on  the  ground  that  the  act  of  1887  permitting  it  is  unconstito- 
tionsd.  It  is  not  claimed  that  it  is  unconstitutional  because  it  denies  the  pris- 
oner any  right  secured  to  him  by  the  constitution,  but  because  the  act  was 
passed  at  an  extraordinaiy  session  of  the  legislature,  and  it  is  claimed  the  sub- 
ject was  not  embraced  in  the  proclamation  of  the  governor.  The  constitution 
provides  that  "the  governor  may,  on  extraordinary  occasionsa  convene  at  hia 
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• 
own  instance  thd  legislature;  but,  when  so  convened,  it  shall  enter  npon  no 
business  except  that  stated  in  the  proclamation  by  which  it  was  called  to- 
gether."   Section  7,  art.  7.    The  governor,  under  this  authority,  issued  his 
proclamation  convening  the  legislature  in  extra  session  on  the  third  Wednes- 
day in  April,  1887,  to  consider  and  act  upon  the  business  stated  in  the  proc-/ 
lamation,  among  other  business  **to  protect  the  public  treasury  against  un-^ 
necessary  expenditures  by  regulating  the  costs,  charges,  and  pixx^eedings  in 
criminal  cases  before  justices  of  the  peace  and  circuit  courts.*'    Acts  1887,  p. 
2^.    The  legislature  so  convened,  on  the  7th  day  of  May,  1887,  amended  sec- 
tions 1,  8,  4,  and  8  of  cliapter  159  of  the  Code.    The  first  clause  of  section  3 
was  amended  so  as  to  read:  *'  In  case  of  felony,  twenty  jurors  shall  be  drawn 
from  those  in  attendance  for  the  trial  of  the  accused.    If  a  suflacient  number 
of  jurors  for  such  panel  cannot  be  procured  in  this  way,  the  court  shall  order 
others  to  be  forthwith  summoned  and  selected,  until  a  panel  of  twenty  jurors  ' 
free  from  exception  be  completed;  from  w*hich  panel  the  accused  may  strike 
off  six  jurors,  and  the  prosecuting  attorney  may  strike  off  two  jurors,"  etc  : 
The  section,  by  its  term,  makes  it  apply  only  to  indictments  for  offenses  com- 
mitted after  the  act  took  effect.    This  act  the  governor  approved,  thus  decidi  ng 
for  himself  that  it  was  embraced  in  the  subjects  mentioned  in  the  proclama- 
tion.   Chapter  6,  Acts  1887,  p.  243.    All  the  presumptions  are  in  favor  of 
the  constitutionality  of  the  act.    If  by  any  reasonable  construction  of  the  Ian-  > 
guage  of  the  proclamation  the  subject  legislated  upon  in  section  8  is  embraced  1 
therein,  the  act  is  constitutional.    If  the  direct  tendency  of  this  act  is  to 
lessen  the  expenses  of  criminal  trials,  and  thus  to  any  extent  protect  the  public 
treasury  against  unnecessary  expenditures,  and  no  constitutional  light  of  the 
citizen  is  abridged  thereby,  then  the  act  is  within  the  list  of  subjects  embraced 
in  the  proclamation,  and  the  act  is  constitutional.    We  cannot  see  how  the  act 
in  any  wise  abridges  the  constitutional  rights  of  the  citizen.    State  v.  Davis, 
ante,  24.    We  judicially  know  that  one  great  cause  of  expense  in  criminal  trials 
is  hung-juries,  and  as  a  consequence  new  trials.     The  panel  must  contain  20 
jurors  free  from  legal  exception.    When  all  the  challenges  for  cause  have  been 
made  by  both  the  state  and  the  prisoner,  and  the  panel  contains  20  jurors, 
there  remains  8  peremptory  challenges  for  cause  entirely  within  the  breast  of 
the  challenger.    He  may  sti  ike  off  the  number  he  is  permitted  by  law  to  strike, 
without  assigning  any  reason  therefor     As  the  law  formerly  stood  the  pris- 
oner alone  was  permitted  to  exercise  the  right  of  peremptory  challenge.    If 
he  had  a  warm  personal  friend  on  the  jury  who  would  be  unconsciously  prej- 
udiced in  his  favor,  of  course  he  would  be  left  on  the  jury,  and  so  would  all 
such,  unless  they  were  more  than  12.    The  prosecuting  attorney  might  see 
two  of  the  most  intimate  friends  of  the  accused  on  the  jury,  men  who  he  might 
have  every  reason  to  believe  would  refuse  to  render  a  verdict  against  the  pris- 
oner.   He  is  powerless  to  prevent  them  remaining  on  the  jury.    He  goes 
through  the  trial,  and  because  these  men  were  on  the  jury  there  is  no  verdict, 
and  there  must  be  another  trial  with  all  its  attendant  expense  to  the  state. 
There  can  be  no  doubt  that  giving  the  prosecuting  attorney  a  peremptory  chal- 
lenge of  two  jurors  tends  to  prevent  hung-juries  and  mistrials  and  to  lessen 
the  expense  of  criminal  trials,  and  thus  protect  the  public  treasury.    We  see 
no  objection  to  the  act  because  it  was  passed  at  the  extra  session,  and  it  is 
constitutional  and  valid. 

It  is  assigned  as  error  that  the  sheriff  or  deputy  was  not  sworn  each  day  they 
had  the  jury  in  charge.  It  is  not  necessary  that  during  the  progress  of  the  trial 
of  a  felouy  case  the  sheriff  or  deputy  should  be  sworn  each  day  to  keep  the  jury 
together,  etc.,  that  being  their  duty  under  the  law.  State  v.  Poindexten  23 
W.  Ya.  805. 

It  is  also  assigned  as  error  that  George  L.Eames,  the  sheriff  of  the  county, 
was  examined  as  a  witness,  and  the  jury  was  in  his  custody.    There  was  no 
exception  either  to  his  being  sworn  or  having  the  jury  in  custody.    The  mere 
v.7s.E.no.lO— 27 
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fact  of  his  being  the  sheriff  and  having  the  Jary  in  his  custody  coald  not  dis- 
qualify him  from  being  a  witness,  neither  could  the  fact  that  he  was  a  wit- 
ness disqualify  him  to  keep  the  jury  in  bis  custody. 

It  is  assigned  as  error  that  the  court  permitted  evidence  against  the  objec- 
tion of  the  prisoner,  that  Stape  Hall  and  Bailey  Hall,  the  men  who  were  jointly 
indicted  with  the  prisoner,  were  in  jail.  Why  this  evidence  was  offered  does 
not  appear,  but  it  did  not  prejudice  the  prisoner.  Neither  was  the  prisoner 
prejudiced  by  the  refusal  of  tlie  court  to  send  to  the  jury-room  and  take  from 
the  jury,  while  they  were  deliberating,  the  indictment,  on  which  was  written 
the  verdict  of  another  jury  finding  Bailey  Hall  guilty  of  the  offense  charged 
in  the  indictment.  They 'were  being  separately  tried.  If  the  defendants  had 
moved  the  court  not  to  let  the  jury  have  the  indictment  but  a  copy,  it  would 
raise  another  question  that  we  will  not  here  decide.  He  might  also  have  asked 
the  court  to  have  instructed  the  jury  not  to  regard  the  indorsement  on  the  in- 
dictment of  the  finding  against  Hall.  The  jury  had  seen  the  indictment  with 
the  indoraement,  before  any  motion  was  made  with  reference  thereto.  Every 
member  of  the  jury  may  have  been  in  court  and  heard  the  verdict  read  against 
Hall,  and  still  that  would  not  have  disqualified  them  as  jurors. 

It  is  assigned  as  error  that  the  court  limited  the  arguments.  It  was  held 
{Words'  Case,  3  Leigh,  744)  that  ''the  accused  has  the  right  to  be  heard 
by  counsel  before  the  jury,  and  the  court  has  no  right  to  prevent  him 
from  being  so  heard,  however  simple,  clear,  unimpeached,  and  conclusive 
the  evidence  in  its  opinion  may  be;  but  the  court  has  a  superintending  con- 
trol over  the  course  of  the  argument  to  prevent  the  abuse  of  that  or  any  other 
right  of  counsel.''  If  the  court  had  no  right  to  limit  counsel  in  a  criminal 
case,  the  administration  of  justice  in  many  instances  would  be  greatly  hin- 
dered It  rests  in  the  sound  discretion  of  the  court  in  a  criminal  case  to  put 
a  proper  limit  to  the  time  consumed  by  counsel;  a  discretion  with  which  thd 
appellate  court  will  not  interfere,  unless  the  time  was  made  so  short  as  to 
manifestly  be  prejudicial  to  the  rights  of  the  prisoner.  In  this  case  the  court 
limited  the  counsel  on  each  side  to  four  hours.  There  is  nothing  in  the  rec- 
ord to  indicate  that  the  limitation  was  unreasonable.  The  prisoner  offered  to 
show  that  the  cider  sold  by  L.  Schereschewsky  was  intoxicating,  and  that  said 
Schereschewsky  kept  other  intoxicating  drinks  in  his  store,  to  which  evidence 
the  attorney  for  the  state  objected.  The  objection  was  sustained,  the  court 
refused  to  permit  the  evidence  to  be  given  to  the  jury,  and  the  prisoner  ex- 
cepted. The  court  properly  refused  co  admit  the  evidence,  as  it  could  throw 
no  light  on  the  issue  whether  the  prisoner  broke  and  entered  the  store  with 
intent  to  commit  larceny.  In  the  argument  of  the  case  one  of  the  attorneys 
for  the  state  during  the  course  of  his  argument  stated  that  he  and  his  associ- 
ates were  employed  to  prosecute  this  case,  and  that  the  good  people  of  Bram- 
well  to  a  man  had  employed  them  to  prosecute  this  case.  To  this  statement 
the  prisoner  at  the  time  objected  and  excepted,  and  the  court  said  "the  ooun- 
sers  statement  is  stricken  out  as  improper. ''  Another  of  the  attorneys  for  the 
state,  in  the  concluding  argument  of  the  case,  argued  that  if  the  prisoner  and 
his  associates  were  capable  of  committing  the  several  offenses  that  the  evi- 
dence showed  they  had  openly  committed  on  the  night  of  the  27th  of  Febru- 
ary, 1888,  and  as  admitted  by  their  counsel  in  his  argument,  then  it  followed 
that  they  were  capable  of  committing  openly  the  crime  with  which  they  stood 
indicted.  Tlie  prisoner  at  tlie  time  objected  to  the  argument  of  the  counsel, 
but  the  court  held  the  argument  proper,  and  permitted  him  to  proceed.  The 
argument  referred  to  was  made  in  reply  to  argument  of  the  prisoner's  counsel 
of  the  unreasonableness  of  the  state's  theory 'that  the  prisoner  would  com- 
mit the  crime  charged  against  him  in  tlie  indictment  as  shown  by  the 
evidence.  To  which  ruling  of  the  court  the  prisoner  excepted.  As  to  the 
statement  of  the  first  counsel,  the  court  ruled  it  out  as  improper.  That  is 
all  the  court  could  do,  and  the  prisoner  was  not  prejudiced.    As  to  permit- 
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ting  the  second  counsel  to  proceed,  the  court  did  not  err.  As  the  record 
shows*  It  was  a  proper  reply  to  arguments  of  prisoner's  counsel.  Counsel 
necessarily  haye  great  latitude  in  the  argument  of  a  case,  and  it  is  of  course 
within  the  discretion  of  the  court  to  restrain  them ;  but  with  this  discretion 
the  appellate  court  will  not  interfere,  unless  it  clearly  appears  from  the  rec- 
ord that  the  rights  of  tlie  prisoner  were  prejudiced  by  such  line  of  argument. 
The  tenth  assignment  of  error  is  to  the  giving  of  the  Instructions  for  the 
state,  and  refusing  to  give  certain  instructions  for  the  prisoner.  The  evi- 
dence is  all  certified,  and  before  proceeding  to  discuss  the  instructions,  we 
will  state  the  substance  of  the  evidence.  I  will  give  the  substance,  first,  of 
the  evidence  of  George  Strader,  who  was  employed  in  the  store  of  L.  Schere- 
schewsky.  The  said  Scbereschewsky  was  the  owner  of  a  house  in  Bram  well, 
Mercer  county,  JV.  Ya.  The  house  contained  Ave  rooms, — three  up-stairs 
and  two  down.  The  three  upper  rooms  were  used  for  dining-room,  Mtchen, 
and  chamber  in  which  he  slept.  That  the  owner  kept  a  store  of  general  mer- 
chandise in  the  two  lower  rooms.  That  witness  was,  from  the  1st  of  Febru- 
ary, 1888,  to  the  time  of  the  trial,  a  clerk  or  salesman  of  the  owner  in  said 
store.  The  front  room  of  the  store-house  fronted  on  the  main  street  of  said 
town.  That  on  the  night  of  the  27th  day  of  February,  1888,  while  he  was 
in  the  store-room,  about  8  o'clock  in  the  night,  the  prisoner  and  Bailey  Hall 
came  into  the  store-room,  and  soon  thereafter  Stape  Hall  came  in.  One  of 
them  called  for  cider,  which  was  sold  to  them  by  L.  Scbereschewsky,  and  paid 
for»  and  they  drank  some  cider,  and  also  something  witness  thought  was  bit- 
ters. That  they  offered  witness  and  L.  Scbereschewsky  some  of  the  bitters 
which  thej  did  not  drink.  That  the  prisoner  and  said  Halls  then  left  the 
store-room,  and  sometime  afterwards,  they  or  one  of  them  returned  again, 
and  called  for  a  fiddle;  said  they  wanted  to  go  to  some  kind  of  a  show  or  ex- 
hibition that  was  in  town  that  night.  That  there  was  no  fiddle  in  the  house, 
and  they  went  off  again.  That  about  half-past  9,  or  perhaps  10  o'clock,  the 
prisoner  and  the  Halls  returned  to  the  store  and  got  some  more  cider.  That 
by  this  time  they  were  so  drunk  they  did  not  know  what  they  were  do- 
ing; they  were  very  boisterous  and  did  not  know  what  they  were  talking 
about.  That  a  man  with  a  black  mustache  was  in  the  store  at  that  time, 
whom  the  witness  did  not  know.  That  a  pistol  went  off  in  the  house  in  the 
hands  of  either  the  prisoner  or  the  unknown  man.  That  before  the  pistol 
was  discharged,  prisoner  had  called  for  cider,  which  the  witness  poured  out 
for  him, — two  glasses  full  in  four  glasses.  Witness  supposed  they  wanted  to 
spike  it.  They  put  something  else  into  it,  witness  did  not  know  what,  and 
set  it  upon  the  counter, — the  usual  place  for  delivering  cider  and  goods  to  cus- 
tomers. About  the  time  witness  poured  out  this  cider,  the  pistol  went  off, 
and  witness  said  to  one  of  them,  he  thought  it  was  to  Bailey  Hall,  to  get 
them  out  and  stop  the  shooting,  and  said  Bailey  Hall  said  he  would,  and  that 
a  drink  did  not  make  him  such  a  fool.  That  they  then  started  out.  That 
prisoner  fired  off  his  pistol  one  time  when  at  the  door  in  the  direction  of  the 
street.  That  witness  closed  the  door  and  locked  it  immediately  after  they  had 
gone  out.  That  the  cider  was  worth  five  cents.  After  witness  had  locked 
the  door,  he  left  the  lights  burning  In  the  store-room,  and  went  out  through 
a  door  in  a  back  room  and  went  up  the  back  stair^way,  and  from  this  place 
saw  two  of  the  four  who  had  gone  out  of  the  store-room  standing  near  the 
east  front  corner  of  the  store-house,  and  heard  the  others- near  the  west  front 
corner,  and  that  they  were  all  talking  loud  and  in  a  boisterous  manner.  That 
witness  then  went  out,  and  was  gone  some  time,  and  when  he  returned  to  the 
store-house  found  the  prisoner,  the  two  Halls,  Scbereschewsky,  and  John 
Kenon  in  the  store-room,  and  Bacon  tried  to  arrest  them,  but  they  resisted. 
Witness  examined  the  store  door.  That  the  bolt  was  thrown  as  if  the  door 
was  locked.  The  door  was  a  double  one.  That  one  side  was  fastened  by  a 
foot-bolt  at  the  bottom  and  a  spring-latch  at  the  top.    Witness  sa^v  no  dpn- 
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age  done  in  any  way  to  the  door.  On  cross^xamination  he  said  so  far  as  he 
knew  the  business  houses  in  the  town  were  open  at  the  time  of  the  breaking; 
that  Schereechewskykept  cider  in  the  store  for  sale,  and  that  witness  was  au- 
thorized to  sell  it;  that  witness  was  in  the  habit  of  delivering  cider  to  cus- 
tomers to  drink  in  glasses  on  the  store  counter;  that  sometimes  tliey  paid  for 
it  before  and  sometimes  after  they  drank,  but  that  he  had  never  demanded 
pay  from  any  one  for  cider  before  they  drank  it.  It  was  also  shown  that 
when  the  prisoner  and  the  Halls  returned  to  the  store,  and  found  the  door 
fastened,  they  pressed  against  it  with  theli  knees  and  it  was  forced  open. 
This  was  seen  from  a  store  across  the  street.  Tlie  lights  were  then  burning 
in  Schereschewsky's  store-room.  I  do  not  pretend  to  refer  to  all  the  evidence, 
but  a  careful  reading  of  it  impresses  the  mind  in  this  way.  Three  men,  the 
prisoner  and  two  others,  were  quite  drunk;  they  went  into  a  store,  called  for 
cider;  it  was  poured  out;  it  was  paid  for,  and  they  drank  it;  Ihey  went  away, 
and  after  some  time  came  back,  called  for  more  cider  which  was  poured  out 
to  them  in  glasses  on  the  counter;  they  were  about  to  drink  it  when  the  pistol 
of  one  of  them  was  discharged;  some  excitement  occurred,  it  being  a  drunken 
brawl;  they  went  out,  the  cider  still  in  the  glasses  on  the  counter  for  them; 
the  clerk  immediately  closed  the  door,  and  locked  it,  but  left  the  lights  burn- 
ing brightly  in  the  store;  at  the  time  the  stores  in  the  town  were  lighted. 
They  soon  came  back,  still  intoxicated;  saw  the  lights  burning  in  the  store; 
were  quite  anxious  to  get  the  cider;  pushed  against  the  door;  the  side  that 
was  bolted  at  the  bottom  and  latched  at  the  top,  being  insecurely  fastened, 
pushed  open.  There  was  no  harm  done  to  the  door.  They  went  into  the 
store,  and  two  or  three  other  men  witnessed  them  drink  the  cider,  and  that 
was  aU  they  took.  There  is  not  the  slightest  proof  that  they  took  anything 
else,  or  went  in  with  intent  to  take  anything  else.  The  first  instruction  for 
the  state  instructs  tlie  jury  in  substance  that,  under  the  circumstances  we 
have  set  forth,  if  the  jury  believe  the  cider  was  not  paid  for,  and  the  prisoner 
went  back  and  took  it  off  the  counter  and  drank  it  without  the  consent  of  L. 
Schereschewsky,  then  such  taking  was  larceny.  This  instruction  was  clearly 
wrong.  It  ignores  the  fact,  which  is  very  probable,  that  the  prisoner  hon- 
estly believed  that  the  cider  had  been  delivered  to  him,  and  it  was  his.  If  lie 
did  so  believe,  then  the  intent  to  steal  was  wanting,  and  it  was  not  larceny. 
Besides  it  appears  that  the  cider  was  taken  from  the  counter  when  the  lights 
in  the  store  were  burning,  and  in  the  presence  of  several  others  who  followed 
the  prisoner  into  the  store  after  the  door  had  been  pushed  open,  and  drank  in 
their  presence.  The  fact  that  it  was  so  taken  from  the  counter  under  the  cir- 
cumstances, and  openly  and  publicly  appropriated  to  the  use  of  the  prisoner, 
furnishes  the  strongest  evidence  of  the  bona  flde  cls^im  of  right  to  the  cider 
so  taken.  Caiisey  v.  State,  5  S.  E  Bep.  121.  Vaughn*8  Case,  10  Grat.  764; 
Judge  MoKGUBE  in  his  dissenting  opinion  in  that  case,  said:  "That  property 
is  taken  openly,  in  the  presence  of  the  owner,  affords  a  strong  presumption 
that  it  was  not  taken  feloniously  This  presumption  may  be  repelled  by  evi- 
dence; but  strong  evidence  should  be  required  for  that  purpose,  when  the 
property  taken  is  the  parties'  own  bond.*'  The  other  instructions  given  for 
the  state  propounded  the  law  correctly,  and  are  to  the  effect  if  the  prisoner 
broke  and  entered  the  store-house  with  intent  to  commit  larceny,  he  is  guilty 
as  charged. 

The  court  gave  seven  instructions  at  the  instance  of  the  prisoner,  and  re- 
fused seven.  The  first  instruction  refused  and  the  eighth  asked  is  the  con- 
trary of  the  first  given  for  the  state.  It,  we  think,  propounds  the  law  cor- 
rectly, and  tells  the  jury,  reciting  the  main  facts,  if  they  believe  these  facts, 
and  if  they  believe  that  the  agent  of  Schereschewsky  poured  out  the  cider  to 
the  prisoner,  and  put  it  on  the  counter,  the  usual  place  of  delivering  goods 
sold,  and  he  went  in  and  drank  it,  honestly  believing  it  was  his,  then  t&  crime 
of  burgh^ry  was  not  proven.    The  ninth  instruction  is  i^  these  words:  "The 
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jury  is  further  instructed  that  if  they  are  satisfied  from  the  evidence  that  the 
prisoner  broke  and  entered  the  store  or  dwelling-house  mentioned  in  the  in- 
dictment at  the  time  therein  mentioned*  and  they  further  belieye  at  the  time 
he  so  broke  and  entered  said  house  he  was  intoxicated  or  drunk,  sueh  intoxi- 
cation or  drunkenness  is  proper  to  be  considered  in  determining  the  intention 
with  which  he  broke  and  entered  said  house  i  and  if  they  believe  from  the  ev- 
idence that  he  was  then  so  much  intoxicated  as  to  be  unable  to  understand 
the  criminality  of  his  actions  or  forming  a  criminal  intent,  then  the  jury  should 
find  for  that  reason  not  guilty  under  either  couot  of  the  indictment.  **  This  in* 
struction  was  properly  refused.  Drnnkenness  is  no  excuse  for  crime;  and  it 
can  only  be  considered  by  the  jury  in  one  instance,  and  that  is  to  determine 
in  a  murder  case  whether  the  prisoner  could  have  deliberated  and  premeditated 
and  thus  to  see  whether  he  was  siiilty  of  murder  in  the  first  or  second  degree. 
&tate  V.  Robinson,  20  W.  Va.  7l3;  Hopt  v.  People,  104  U.  8.  t>31.  For  the 
same  reason  the  fourteenth  instruction  asked  for  the  prisoner  was  properly 
refused.  The  tenth,  eleventh,  twelfth,  and  thirteenth  instructions  asked,  be- 
ing substantially  the  same  as  the  eighth,  which  we  have  considered,  were  cor- 
rect and  should  have  been  given  in  substance.  We  have  disposed  of  all  the 
instructions.  We  will  not  consider  the  evidence  on  tfee  motion  for  a  new 
trial,  as  the  case  will  be  remanded  for  a  new  trial.  The  judgment  is  reversed, 
the  verdict  of  the  jury  set  aside,  and  the  case  remanded  for  a  new  trial. 

Gbebn,  Skybkr  and  Woods,  JJ.,  concurred  in  opinion  and  syllabus. 

NOTE. 

lsn>ionaan  Aim  IxroRii ation-^Elbotxon  bbtwbbn  Counts.  A  motion  to  compel  a 
prosecutor  to  elect  upon  which  count  in  an  indictment  he  will  proceed,  where  the  sepa- 
rate counts  each  charge  a  felony,  is  a  matter  within  the  discretion  of  the  trial  court, 
with  which  the  appellate  court  will  not  Interfere,  unless  such  discretion  is  abused. 
Koberts  v.  People,  (Colo.)  17  Pac.  Rep.  687. 

Where  two  or  more  offenses  are  charged  in  several  counts,  joined  in  one  indictment, 
and  such  offenses  mi^  he  parts  of  one  and  the  same  transaction,  and  of  such  a  nat- 
ure that  the  defendant  may  be  guilty  of  both,  the  prosecution  will  not  be  required  to 
elect  on  which  count  they  will  proceed.  Election  will  be  required  only  where  distinct 
offenses,  not  parts  of  the  same  transaction,  are  involved.  Andrews  v.  People,  (111.)  7 
K.  E.  Rep.  266.  So  election  will  not  be  required,  where  one  count  charges  laroeiw  and 
another  charees  aiding  and  abettizig  others  in  the  commission  of  the  offense.  Corley 
V.  State.  (Ark.)  7  S.  w.  Rep.  255.  Or,  where  on  trial  of  two  (R,  So  A.)  for  murder  one 
count  charges  the  killins^  to  have  been  done  by  shooting,  by  R.  aidea  by  A^  and  the 
other  count  charges  cuttinff  by  A.,  aided  by  R.  State  v.  Norton,  (S.  G.)  6  S.  E.  Rep. 
820.  Nor  on  an  indictment  for  selling  liquor  to  a  minor,  where  there  is  evidence  of  the 
sale  of  several  glasses  of  liquor  to  the  minor,  but  on  the  same  occasion,  and  during  the 
same  evening,  will  the  prosecution  be  required  to  elect  upon  which  sale  it  relies.  State 
V.  Mueller,  (Minn.)  88  N.  W.  Rep.  691.  And  where  on  an  indictment  for  larceny  of  a 
hog,  tho  owner  of  which  is  unknown  to  the  grand  jury,  the  testimony  of  each  of  two 
witnesses  tends  to  show  that  the  hog  belonged  to  him,  an  election  is  not  necessitated* 
Black  V.  State,  (Ala.)  8  South.  Rep.  814.  The  prosecution  is  not  required  to  elect  any 
one  transaction  on  the  day  named  in  an  indictment  for  setting  up  and  promoting  a  lot- 
tery, where  the  evidence  does  not  show  that  all  the  transactions  are  not  parts  of  one 
continuous  offense.  Com.  v.  Sullivan,  (Mass.)  15  N.  B.  Rep.  491.  In  Alabama,  on  an 
indictment  charging  burglary  and  grand  larceny  in  one  count,  there  may  be  a  convic- 
tion of  either  offense  or  a  general  conviction,  with  only  one  punishment.  Robinson  v. 
State,  4  South.  Rep.  774.  --^         *- 
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State  v.  Hall. 
{Supreme  CovH  of  Appeals  of  West  Virginia.    September  19, 1888.) 

1.  JUBT^-lMPAVSLING—CBIiaNAL  LaW. 

When  a  jury  is  to  be  impa]id.ed  in  a  felony  case,  it  is  not  neoeesary  to  put  the 
names  of  those  summoned  mto  a  box  and  draw  from  suchboxthenameaof  90  jurors. 
The  law  is  satisfied  if  the  sheriff  selects  them. 

2.  Cbimikal  Law— TRiAir—EriDENCB— Admissions— Corpus  Delicti. 

The  admissions  of  the  prisoner  are  competent  evidence  to  prove  tbecorpti^cialiett* 
8.  Saub— Statbmbitts  Madb  on  Prsuminabt  Bxamination. 

Ko  statement  made  by  one  acoused  of  crime,  while  a  witness,  testifying  on  his  own 
behalf  before  a  justice,  on  his  preliminary  examination,  can  be  used  against  him  on 
his  trial.    Code,  c.  153,  8  20. 
4.  Sake— Argument  op  Counsel— Limitation  as  to  Time. 

In  a  criminal  trial  the  court  has  a  discretion  to  limit  the  time  to  be  consumed  by 
counsel  in  their  arguments  to  the  jury,— a  discretion  with  which  the  appellate  court 
will  not  interfere,  unless  the  record  shows  clearly  that  injustice  was  done  the  pris- 
oner by  such  limitation.  Under  the  circumstances  of  the  case,  /leld,  that  one  and 
three^uarter  hours  on  each  side  was  not  an  unreasonable  limitation. 

Error  to  arouit  oourt,  Mercer  county;  David  E.  Johnston*  Judge. 
French  df  French  and  C.  W.  Smith f  for  plaintiff  in  error.    Atty.  Qen.  Cold- 
toell,  for  the  State. 

Johnson,  F.  This  is  an  indictment  Jointly  found  against  Stape  Hall»  Bailey 
Hal],  and  Will  Cox,  whose  real  name  was  J.  W.  Shores*  and  he  was  tried  and 
convicted  in  that  name.  The  statement  of  the  case  will  be  found  in  the  pre- 
ceding case  of  State  v.  Shores,  ante,  413.  The  prisoner  was  convicted  and 
sentenced  to  confinement  in  the  penitentiary  for  one  year.  To  the  judgment 
be  obtained  a  writ  of  error.  He  assigned  the  following  errors,  which  have 
been  passed  upon  in  the  Case  of  Shores,  supra.  First,  the  overruling  of  the 
demurrer,  for  the  same  reasons  stated  in  Shores^  Case;  second,  permitting  tlie 
attorney  for  the  state  to  strike  off  2  Jurors  from  the  panel  of  20;  third,  be- 
cause the  sheriff  and  his  deputies  were  not  sworn  each  day  they  had  charge  of 
the  prisoner;  fourth,  because  the  attorney  for  the  state  was  not  required  to 
elect  on  which  count  in  tlie  indictment  he  would  proceed.  He  was  not  preju- 
diced by  any  of  these  rulings  so  decided  in  SJwres'  Case, 

He  further  assigned  as  error  that  the  panel  of  20  jurors  was  not  selected  by 
ballot.  Section  3  of  chapter  159  of  the  Code  provides  that  "in  case  of  felony 
twenty  jurors  shall  be  drawn  from  those  in  attendance  for  the  trial  of  the  ac- 
cused. If  a  sufficient  number  of  Jurors  for  such  panel  cannot  be  procured  in 
this  way,  the  court  shall  order  others  to  be  foi'thwith  summoned  and  selected* 
until  a  panel  of  twenty  jurors,  free  from  exceptions,  be  eompleted^etc."  The 
bill  of  exceptions  shows  that  when  the  case  was  called  for  trial  the  sheriff,  un- 
der the  direction  of  the  court,  selected  from  the  jurors  attending  upon  the 
court,  who  had  been  duly  drawn  and  summoned  according  to  law,  a  panel  con- 
sisting of  20  of  said  jurors.  It  being  shown  that  by  an  order  of  this  court, 
made  at  the  last  November  term,  &  Jurors  were  directed  to  be  drawn  and 
summoned  to  attend  this  term,  and  that  they  were  so  drawn  and  summoned; 
that  23  of  said  24  attended  in  obedience  to  said  summons*  of  whooa  2  liave 
been  excused  on  account  of  sickness  before  the  calling  of  this  case,  leaving 
only  21  of  the  said  jurors  in  attendance,  out  of  which  the  sheriff*  under  direc- 
tion of  the  court,  put  20  thereof  in  tht;  box,  in  this  case,  without  selecting  by 
ballot.  The  prisoner,  Bailey  Hall,  moved  to  quash  the  panel  because  it  was 
illegally  made  up.  The  court  did  not  err  in  refusing  to  quash  the  panel.  The 
statute  does  not  require  that  after  they  have  been  drawn  and  summoned  to 

^On  the  competency  of  the  defendant's  admissions  as  tending  to  prove  the  cofptu  de- 
UcHy  and  the  corroborating  evidence  required,  see  People  v.  Deacons,  (N.  Y.)  16  N.  K. 
Rep.  676,  and  note ;  Patterson  v.  Com.,  (Ky.)  6  S.  W.  Rep.  387^  Roberts  v.  People,  (Cola) 
17 Pac  Rep.  687,  and  note.  ir^\        r 
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attend  their  names  should  be  put  in  a  box  and  drawn  therefrom  by  ballot. 
We  see  no  irregularity  in  selecting  the  panel. 

It  is  also  assigned  as  error  that  the  court  permitted  the  prosecuting  attorney 
to  prove  the  statement  made  by  the  prisoner  when  he  was  before  the  justice 
on  his  preliminary  examination.  This  was  error.  Code,  o.  152,  §  20»  pro- 
vides that  "in  a  criminal  prosecution  other  than  for  perjury,  evidence  shall 
not  be  given  against  the  accused  of  any  statement  made  by  him  as  a  witness 
upon  a  legal  examination."  The  proving  of  such  statement  made  against  the 
prisoner  of  what  he  said  while  a  witness  on  his  preliminary  examination  was 
against  the  provisions  of  the  statute. 

It  is  also  insisted  that  the  court  erred  in  limiting  counsel  in  their  arguments 
to  one  and  three-quarter  hours  on  each  side.  The  court  asked  counsel  on  each 
side  what  time  they  wanted,  and,  counsel  naming  no  time,  the  court,  fixed  one 
and  three-quarter  hours  on  each  side.  The  attorney  for  the  state  answered 
that  it  was  sufficient  for  the  state,  and  the  prisoner's  counsel  objected  to  being 
limited,  but  named  no  time  they  desired  to  occupy,  and  objected  and  excepted 
to  the  limitation.  We  decided  in  Shores'  Case,  supra,  that  the  limitation 
of  counsel  in  a  felony  case  is  within  the  sound  discretion  of  the  trial  court, 
and  that  the  appellate  court  would  not  interfere  with  that  discretion  unless  it 
clearly  appeared  from  the  record  that  the  prisoner's  rights  had  been  prejudiced 
thereby.  Nothing  ap|)ears  in  the  record  to  show  that  the  time  was  insufficient. 
It  is  true,  it  appears  that  when  the  prisoner's  time  expired  one  of  his  counsel 
was  still  arguing  bis  case  to  the  Jury,  and  was  called  down.  There  Is  nothing 
in  this,  for  the  same  thing  might  occur  if  he  had  been  given  a  day  in  which 
to  argue  the  case.  It  does  not  appear  to  us  that  the  court  abused  its  discretion 
in  this  case  by  limiting  the  counsel  to  the  time  it  did.  Ample  time  should  be 
allowed  for  a  full  and  fair  discussion  of  the  law  and  evidence  to  the  Jury,  but 
the  court  of  course  must  have  a  proper  supervision  over  the  proceedings,  else 
it  could  not  dispatch  its  business.  But  the  rights  of  the  citizen  must  be  pro- 
tected, and  ample  time  should  be  allowed  in  every  case  to  fairly  and  fully  pre- 
sent the  prisoner's  defense  to  the  jury.  The  facts  are  not  complicated  in  this 
case,  and  the  evidence  is  not  long,  and  the  state  was  limited  as  well  as  the  de- 
fense, and,  under  all  the  circumstances  of  this  case,  ive  cannot  say  that  the  court 
abused  its  discretion. 

It  is  also  insisted  that  the  verdict  should  be  set  aside  because  the  jury  sep- 
arated. We  have  carefully  looked  into  the  affidavits  taken  both  for  the  state 
and  the  prisoner,  and  from  these  it  appears  that  the  juror  went  about  45  feet 
from  where  the  other  jurors  stood,  to  get  a  pair  of  boots  left  at  a  shop  for  re- 
pairs, and  pulled  off  the  boots  he  had  been  wearing  and  put  on  the  other  pair; 
that  while  there  he  pulled  off  his  coat  and  hung  it  up  in  a  hall  in  the  house  or 
passage-way.  The  preponderance  of  the  affidavits  clearly  shows  that  the  juror 
was  at  no  time  out  of  sight  of  his  fellow  jurymen,  nor  out  of  sight  of  the  of- 
ficer in  charge,  and  spoke  to  no  one.  This  was  not  a  separation  of  the  jury. 
Substantially  the  same  instructions  were  given  and  refused  as  in  Shores^  Case^ 
supra,  and,  for  the  reasons  stated  in  that  case  for  reversing  the  judgment,  the 
Judgment  in  this  case  must  be  reversed. 

There  wert;  two  instructions  rejected  in  this  case  that  were  not  asked  in  that, 
and  these  relate  to  proof  of  the  corpus  delicti.  The  instructions  are:  "The 
court  instructs  the  jury  that  it  is  incumbent  on  the  state  to  prove  the  corpus 
delicti  or  offense  in  this  case  beyond  a  reasonable  doubt,  by  evidence  other  than 
the  confessions  of  the  prisoner,  proved  on  the  trial."  And  also:  "The  court 
further  instructs  the  jury  that  satisfactory  proof  of  the  corpus  delicti  or  offense, 
either  by  direct  evidence  or  cogent  and  irresistible  grounds  of  presumption,  is 
absolutely  necessary  to  a  conviction  in  this  case;  and  if,  from  the  evidence, 
there  remains  a  reasonable  doubt  as  to  the  offense  charged  having  been  com- 
mitted by  the  prisoner,  they  must  find  him  not  guilty.  And  they  are  further 
instructed  that  the  corpus  delicti  must  be  established,  independent  of  any  ad- 
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missioB,  beyond  a  reasonable  doubt."  We  know  of  no  decisions  anywhere 
that  hold  the  admissions  of  the  defendant  are  not  competent  evidenoe  tending^ 
to  prove  the  corpus  cMicti.  Such  admissions  may  not  be  sufficient  proof  of 
the  corpus  delictU  but  they  certainly  are  competent  evidenoe  tending  to  prove 
that  the  crime  charged  has  been  committed.  The  authority  cited  by  plaintiff 
in  error  does  not  sustain  his  proposition.  That  authority  ( Whart.  Grim.  Ev. 
§  633.)  says:  "It  should  be  remembei^  that  the  corpus  delicti  consists  not 
merely  of  an  objective  crime,  but  of  the  defendant's  agency  in  the  crime;" 
Citing  Johnson  v.  Com.,  29  Grat.  811,  and  two  Texas  cases,  [^dlerritt  v.  State, 
2  Tex.  App.  177;  Davis  v.  State,  Id.  588,]  and  continues,  ''and  unless  the 
corpus  delicti  in  both  these  respects  is  proved,  a  confession  is  not  of  itself 
enough  to  sustain  a  conviction.''  The  court  did  not  err  in  refusing  to  give 
the  said  instractions,  or  either  of  them,  as  asked.  It  is  unnecessary  to  consider 
the  motion  for  a  new  trial  based  on  the  alleged  after-discovered  evidence,  or 
because  the  evidence  did  not  sustain  the  verdict.  For  the  foregoing  reasons 
the  judgment  is  reversed,  the  verdict  set  aside,  and  the  case  remanded  for  a 
new  trial. 

Green,  Snyder,  and  Woods,  JJ.,  concurred  in  the  opinion  and  syllabus. 


State  «.  Raoland. 
{Swpreme  Cov/rt  of  Appeals  of  West  VirQlnia.    September  15, 1888.) 

1.  Fhtmciaits  and  Subobons-'Reoulation  of  Practice— Tax. 

Section  14  of  chapter  150  of  the  Ameaded  Code  prohibits  an  itinerant  physician 
from  practicing  medicine,  an  itinerant  vendor  of  drugs  from  selling  such  drugs, 
etc..  or  any  one.  by  anydrug,  nostrum,  etc.,  from  treating  diseases,  without  first 
paying  the  special  tax  required  by  the  section.^ 

2.  Same— Indictment— SuFFiciENOT. 

An  indictment  containing  but  one  count,  which  charges  therein  that  the  defend- 
ant did  aU  of  the  things  prohibited  by  the  statute,  without  paying  the  special  tax 
required,  is  a  good  indictment.^ 
8.  Same— Eyidbncb— SuFFiciBNCT. 

On  the  trial  of  the  issue  on  such  an  indictment.  TieZd,  that  proof  that  the  defendant 
was  an  itinerant  vendor  of  drugs  sustained  the  indictment,  and  the  general  finding 
of  guilty  wouid  not  be  set  aside. 
{Syllabus  hy  the  Court.) 

Error  to  circuit  court,  Boone  county;  David  E,  Johnston,  Judge. 
Watts  d  Ashley,  for  plaintiff  in  error.    Atty.  Gen.  CaZdweU,  for  the  State. 

Johnson,  P.  J.  B.  Ragland  was,  on  the  17th  day  of  October,  1887,  in  the 
circuit  court  of  Boone  county,  indicted  as  an  itinerant  physician  and  vendor 
of  drugs,  etc.  The  indictment  is  as  follows:  " The  jurors  of  the  state  of  West 
Virginia,  in  and  for  tlie  body  of  the  county  of  Boone,  and  now  attending  the 
said  court,  upon  their  oaths  present  that  J.  B.  Liagland,  on  the  1st  day  of 
October,  1887,  in  the  said  county,  was  an  itinerant  physician,  and  then  and 
there  publicly  professed  to  treat  diseases,  injuries,  and  deformities,  and  he, 
the  said  J.  B.  Hagland,  then  and  there  was  an  itinerant  vendor  of  certain 
drugs,  nostrums,  and  ointments,  with  which  he,  the  said  Ragland,  then  and 
there  publicly  professed  to  cure  and  treat  diseases,  injuries,  and  deformities, 
and  he,  the  said  J.  B.  Ragland,  then  and  there,  to- wit,  at  the  county  aforesaid, 
on  the  day  and  year  aforesaid,  as  such  itinerant  physician,  and  as  such  vendor 
of  such  drugs,  nostrums,  ointments,  and  patent  medicines,  as  aforesaid,  did 
practice  and  attempt  to  practice  medicine,  and  did  then  and  there  sell,  and  at- 
tempt to  sell,  such  drugs,  nostrums,  ointments,  and  patent  medicines,  and  did 

'As  to  how  near  an  Indictment  must  conform  to  the  wording  of  the  statute  creating 
the  offense,  see  State  v.  Hupp,  (W.  Va.)  6  S.  E.  Rep.  919,  and  note;  Kitchens  y.  State, 
(Qa.)  7  B.  B.  Rep.  209,  and  note. 
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then  and  there  practice  his  business  as  such  vendor  of  said  nostrums,  drugs 
and  patent  medicines,  and  did  then  and  tliere  practice  and  attempt  to  practice 
in  said  county,  wittiout  then  and  there  having  paid  the  special  tax  required 
by  law,  and  without  having  Died  with  the  clerk  of  the  county  court  of  said 
county  a  receipt  of  the  sheriff  of  said  county  showing  the  payment  of  such 
tax,  and  without  then  and  there  having  a  license  to  act  as  such  itinerant  phy- 
sician and  vendor  of  patent  medicines,  drugs,  ointments,  and  nostrums,  against 
the  peace  and  dignity  of  the  state.  **  The  defendant  demurred  to  the  indict- 
ment, which  demurrer  was  overruled,  and  the  defendant  pleaded  ''not  guilty. " 
The  defendant  waived  a  Jury,  and  the  evidence  was  heard  by  the  court,  in 
lieu  of  a  Jury;  who,  after  hearing  the  evidence,  found  the  defendant  guilty, 
and  assessed  his  fine  at  $100.  Thei^upon  the  defendant  moved  the  court  to 
set  aside  the  finding,  and  grant  him  a  new  trial,  because  the  finding  was  con- 
trary to  the  Jaw  and  evidence.  The  court  overruled  the  motion.  The  defend- 
ant then  moved  in  arrest  of  judgment,  which  motion  the  court  also  overruled, 
and  entered  judgment  against  the  defendant  for  $100  fine  and  costs.  The  ev- 
idence is  all  certified,  in  the  bill  of  exceptions,  to  the  refusal  of  the  court  to 
set  aside  the  finding,  and  grant  a  new  trial.  To  the  judgment  the  defendant 
obtained  a  writ  of  error. 

Tiie  first  error  assigned  is  overruling  the  demurred  to  the  indictment.  The 
indictment  above  set  forth  was  found  under  section  14,  c.  150,  p.  819,  Amended 
Code.  The  section  is  as  follows:  "Any  itinerant  physician,  desiring  to  practice 
medicine  in  this  state,  or  any  itinerant  vendor  of  any  drug,  nostrum,  ointment, 
or  appliance  of  any  kind,  intended  for  the  treatment  of  disease,  or  injuries, 
or  who  shall  by  writing  or  printing,  or  in  any  other  method,  publicly  profess 
to  cure  or  treat  diseases,  injuries,  or  deformities,  by  any  drug,  nostrum,  ma- 
nipulation, or  other  expedient,  shall,  before  doing  so,  pay  to  the  sheriff  of 
every  county  in  which  he  desires  to  practice  a  special  tax  of  fifty  dollars  for 
each  month,  or  fraction  of  a  month,  he  sliall  so  practice  in  such  county,  and 
take  his  receipt  in  duplicate  therefor.  He  shall  present  said  receipts  to  the 
clerk  of  the  county  court  of  such  county,  who  shall  file  and  preserve  one  of 
them  in  his  office,  and  shall  endorse  on  the  other  the  words,  '*  A  duplicate  of 
this  receipt  has  been  filed  in  my  office,"  and  sign  the  same;  and  if  any  such 
physician  or  vendor  of  patent  medicines  shall  practice,  or  attempt  to  practice, 
in  any  such  county,  without  having  paid  such  tax,  and  filed  such  receipt  with 
the  derk  of  the  county  court,  and  obtained  his  indorsement  on  the  other  as 
aforesaid,  or  if  he  shall  practice,  or  attempt  to  practice,  for  a  longer  time 
than  that  for  which  he  has  paid  such  tax  as  aforesaid,  he  shall  be  guilty  ot  a 
misdemeanor,  and  shall  be  fined  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars.  Any  person  who  shall  travel  from  place  to  place,  and  by 
writing,  printing,  or  otherwise,  publicly  profess  to  treat  or  cure  diseases,  in- 
juries, or  deformities,  shall  be  held  and  deemed  to  be  an  itinerant  physician, 
and  subject  to  the  taxes,  fines,  and  penalties  prescribed  in  this  section."  This 
is  a  very  crudely  drawn  statute.  Its  provisions  are  by  no  means  clear,  but 
we  think  we  understand  what  was  intended  by  the  statute.  It  is  clearly  in- 
tended to  prevent  itinerant  physicians  from  going  from  county  to  county  in 
the  state,  and  practicing  medicine,  without  they  should  pay  the  heavy  tax 
prescribed  in  each  county,  which  undoubtedly  was  intended  to  prohibit  such 
practice.  It  was  also  intended  to  prevent  any  one,  whether  a  physician  or 
not»  from  traveling  from  county  to  county,  vending  drugs,  nostrums,  oint- 
ments, or  appliances  of  any  kind  intended  for  the  treatment  of  diseases,  or 
injuries,  unless  the  special  tax  were  paid,  or  to  prevent  any  one  who  should 
by  writing  or  printing,  or  in  any  other  method,  publicly  profess  to  cure  or 
treat  diseases,  injuries,  or  deformities  by  any  drug,  nostrum,  manipulation, 
or  other  expedient,  from  doing  so  until  he  should  pay  the  special  tax  imposed. 
Therefore  it  seems  the  statute  was  intended  to  reach  the  itinei*ant  physician, 
the  itinerant  vendor  of  drugs,  etc.;  and  any  one,  physician  or  not,  who  shall, 
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by  -writing  or  printing,  or  in  any  other  methodi  publicly  profess  to  eare  or 
treat  diseases,  injuries,  and  deformities,  by  any  drug,  nostrum,  manipulation, 
or  other  expedient,  and  practiced  what  he  professed  to  do.  By  this  statute 
any  one  and  all  persons  are  prohibited  from  doing  anything  mentioned  therein, 
or  pertaining  to  either  of  the  three  classes,  without  first  paying  Ihe  special  tax 
prescribed.  This  indictment  in  one  count  charges  the  defendant  witb  doing 
all  three  of  the  things  prohibited  without  first  paying  the  special  tax. 

Can  all  these  things  be  properly  charged  in  one  count.  The  plaintiff  in 
error  insists  that  they  cannot  be  so  charged  in  the  same  count,  and  that  the 
count  is  fatally  defective,  and  cites  State  v.  Gould,  26  W.  Ya.  258.  That  case 
is  utterly  unlike  this.  That  was  an  indictment  for  cruelty  to  an  animal. 
This  is  a  revenue  case,  where  the  pleading  is  much  more  liberal  to  advance  the 
remedy  and  prevent  the  evil.  This  is  much  more  like  an  indictment  for  sell- 
ing spirituous  liquors,  etc.,  without  a  licence  therefor.  Section  1  of  chapter 
32  of  the  Code,  among  other  things,  provides  that  "no  person,  without  a  state 
license  therefor,  *  *  *  shall  sell,  offer  or  expose  for  sale,  or  solicit  or  re- 
ceive orders  for,  or  keep  in  his  possession  for  another,  spirituous  liquors,  wine, 
porter,  ale,  or  beer,  or  any  drink  of  like  nature."  It  is  not  doubted  that  If 
an  indictment  in  a  single  count  should  charge  that  the  defendant  did  all  these 
things,  the  indictment  would  be  good,  and  the  proof  of  his  doing  any  one  of 
them  without  the  license'  to  sell  would  be  sufficient  to  convict  him;  and,  if  the 
proof  was  he  did  one  or  all  of  them,  a  state  license  to  sell  the  spirituous  liquors, 
etc.,  would  be  a  perfect  defense.  So  here  the  special  tax  paid,  as  required  by 
section  14  of  chapter  150,  would  authorize  a  person  to  do  any  or  all  of  the  tliree 
things  mentioned  in  the  section.  If  he  does  any  one  of  them  he  is  guilty,  un- 
less he  has  paid  the  special  tax  required.  If  the  proof  is  that  he  did  one  or  all 
of  the  things  specified,  if  he  can  show  that  he  has  paid  the  special  tax,  and  has 
complied  with  the  requirement  of  the  statute,  he  is  protected.  The  coimt 
charging  the  defendant  with  doingall  the  three  things  is  proper,  and  the  count 
is  good.  It  is  the  better  way  to  make  the  charge,  and  then,  if  the  proof  is  he 
did  either,  the  indictment  is  sustained. 

Does  the  evidence  justify  the  finding  of  the  court?  From  the  evidence  it 
appears  that  the  defendant,  on  the  17th  day  of  October,  1887,  in  Boone  county, 
sold  to  one  Whitt  Allen  a  bottle  of  medicine  known  as  "Baglands  Lightning 
Belief,"  for  which  Allen  paid  him  50  cents;  that  the  defendant  declared,  in  a 
public  address  at  the  time  of  offering  the  said  medicine  for  sale,  that  he  did 
not  come  for  the  purpose  of  practicing  medicine,  nor  treating  diseases,  but 
represented  the  medicine  to  be  his  own  preparation,  good  for  and  would  cure 
certain  diseases,  if  taken  according  to  directions,  among  which  was  neuralgia; 
and  that  the  medicine  was  patented.  The  bottle  sold,  with  the  wrapper,  label, 
and  printed  matter  accompanying  it,  was  all  given  in  evidence  by  the  state,  to 
which  evidence  the  defendant  objected;  but  the  objection  was  overruled,  and 
he  excepted.  In  this  evidence  the  medicine  was  highly  recommended  to  cure 
certain  diseases*  Then  it  appears  from  the  said  printed  matter  with  the  bot- 
tle that  "the  public  are  most  respectfully  referred  to  the  following  certificates 
from  gentlemen  well  known  in  this  city,  who  testify,  from  actual  experience, 
to  the  efficacy  of  this  most  excellent  and  reliable  preparation.  Sold  by  all 
druggists  and  medicine  dealers.  Price,  50  cents  per  bottle.  Liberal  discount 
to  the  trade.  Prepared  exclusively  by  Dr.  J.  B,  Bagland,  Louisville,  Ky." 
Then  follows  a  number  of  testimonials  from  persons  in  Mississippi,  Tennessee, 
and  Kentucky,  telling  of  the  wonderful  cures  effected  by  the  medicine.  Tlie 
defendant,  to  maintain  the  issue  on  his  part,  proved  that  he  was  not  an  itin- 
erant physician,  practicing  or  attempting  to  |)ractice  medicine  in  this  state; 
that,  on  the  occasion  of  the  sale  of  the  bottle  of  medicine  before  mentioned,  he 
publicly  and  distinctly  announced  that  he  was  not  pretending  to  treat  or  cure 
diseases,  nor  in  any  manner  to  practice  medicine,  but  simply  to  introduce  and 
sell  his  medicine,  the  same  being  his  own  preparation,  and  being  patent  or 
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proprietary  medicine,  under  the  laws  of  the  United  States;  and  that  he  had  on 
the  occasion  of  such  sale,  as  w«ii  as  all  other  occasions,  in  offering  the  same 
for  sale,  announced  that  he  would  not  treat  diseases  in  any  manner  whatever, 
and  that  the  virtue  of  the  remedy  was  in  the  medidne  itself,  and  not  in  him, 
the  defendant;  that  anyone  else  could  sell  such  medicine  as  well  as  he  himself 
could.  The  court,  who  tried  the  issue  in  the  place  of  the  jury,  found  the  de- 
fendant guilty,  and  assessed  a  fine  against  him  of  4^100.  The  court  overruled 
the  motion  for  a  new  trial  and  in  arrest  of  judgment,  and  entered  judgment 
for  the  fine  and  costs.  The  evidence  of  the  printed  matter  on  the  bottle  when 
sold  was  proper.  From  all  the  evidence^  the  court  was  certainly  justified  in 
finding  the  defendant  an  itinerant  vendor  of  a  drug.  The  finding  was  justi- 
fied by  the  evidence,  and  the  motion  for  a  new  trial  was  properly  overruled. 
The  indictment  being  good^  the  motion  In  arrest  of  judgment  was  properly 
overruled.    There  is  no  error  in  the  judgment,  and  it  is  atfirmed. 

6ii££N,  Snydbr,  and  Woods,  JJ.,  concurred* 


*-:;  Phillips  et  ux.  t).  Bitohib  OovvrrY. 

{Swpreme  Cowrt  cf  Appeals  of  West  Virginia.    September  15, 1888.) 

1,  Highways— Defects— Liability  of  Coitnty. 

To  render  a  county  liable  for  an  injury  sustained  on  a  public  road  or  highway,  the 
defect  in  the  road,  either  alone  or  combined  with  some  matter  of  pure  accident  for 
which  the  plaintiff  was  not  in  fault,  must  have  been  the  sole  cause  of  injury.^ 

2.  Bams— CoKTRiBUTOuY  Nboliobncb. 

A  traveler  on  a  public  road  must  exercise  at  least  ordinary  care  and  caution.  Ko 
recovery  can  be  had  by  the  plaintiff  in  an  action  against  a  county  where  his  negli- 
gence in  any  degree  contributed  to  the  injury,  unless  the  defendant,  being  aware 
of  the  plaintift^s  danger,  and  having  the  opportunity  to  avert  it,  fails  to  use  ordi- 
nary caution  to  do  so.  If  the  plaintifP  voluntarily  incurs  danger  so  great  that  no 
sensible  or  reasonable  person  would  have  incurred  it,  in  the  absence  of  negligence 
on  the  part  of  the  defendant,  that  exhibits  a  design  or  intention  to  wantonly  injure 
him,  he  will  be  precluded  from  a  recovery.  ^ 
8.  Bamb. 

Where  the  defect  or  obstruction  in  the  road  is  merely  a  remote  cause  of  the  In- 
jury, and  the  want  of  care  or  negligence  of  the  plaintiff  is  the  direct  or  proximate 
cause  of  the  injury,  the  plaintifF  cannot  recover.^ 
4.  Savb. 

A  case  in  which  it  Is  held  that  where  the  facts  proved  show  that  the  plaintifP,  sit- 
ting in  his  buggy,  drove  upon  a  visible  and  dangerous  land-slide  in  the  road,  and 
thereby  his  buggy  was  upset,  and  he  was  injured,  the  plaintiff  is  not  entitled  to  a 
verdict;  and  if  one  is  found  for  him  by  the  jury  the  court  should  set  it  aside. 
iSyllatouM  try  the  Cowrt) 

Error  to  circuit  court,  Bitchie  county;  Thomas  L  Stealet,  Judge. 

jET.  Feck,  for  plaintiff  in  error.    I£,  C  Showalter,  for  defendants  in  error. 

Snyder,  J.  This  action  was  commenced  before  a  justice  of  Ritchie  county 
by  A.  A.  Phillips  and  wife  against  the  county  court  of  said  county,  to  re- 
cover damages  for  injuries  sustained  by  the  plaintiffs  by  reason  of  the  neglect 
of  defendant  to  have  a  certain  public  road  in  the  county  kept  in  repair.  The 
defendant  pleaded  not  guilty;  and,  on  the  motion  of  the  plaintiffs,  the  action 
was  tried  by  a  jury,  which,  on  April  7, 1888,  returned  a  verdict  in  favor  of 
the  plaintiffs  for  ;$dOO.  The  defendant  moved  the  justice  to  set  aside  the  ver- 
dict, which  he  refused  to  do,  and  entered  judgment  for  the  amount  found  by 
the  verdict  and  costs;  whereupon  the  defendant  excepted  to  the  action  of  the 
justice,  and  asked  him  to  certify  all  the  facts  proven  on  the  trial,  which  he 
did  in  a  bill  of  exceptions  duly  signed  and  made  part  of  the  record.     The  de- 

>  CSonoeming  the  liability  of  counties  for  injuries  caused  by  defects  In  highways  and 
bridges,  see  All  v.  BamweU  Ck>.,  (S.  C.)  7  S-  K  Kep.  58,  and  note;  Laney  v.  Chesterfield 
Co.71d.  56;  Watldns  v.  County  Court,  (W.  Va.)  5  S.  £.  Rep.  654,  and  note. 
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fendaht  prepared  a  petition,  assigning  errors  in  the  action  and  judgment  of 
the  justice,  and  praying  a  writ  of  certiorari  to  said  judgment,  which  it  pre- 
sented to  the  judge  of  the  circuit  court  of  Ritchie  county;  and  said  judge,  In 
vacation,  on  the  27th  day  of  Aprii,  1888,  made  an  order  refusing  said  writ. 
From  this  order  the  defendant  has  obtained  this  writ  ot  error. 

The  plaintiff  in  error,  the  county  court,  insists  that  the  circuit  judge  erred 
in  refusing  to  award  the  certiorari  upon  sundry  grounds;  but  as  all  of  them 
are  plainly  untenable,  except  the  one  that  the  verdict  of  the  jury  was  not  war- 
ranted by  the  facts  proved,  I  shall  confine  myself  to  a  consideration  of  that 
ground.  This  court  in  Chapman  v,  Milton,  31  W.  Va.  — ;  7  S.  E.  Rep.  22, 
decided  that  our  statute  {section  53,  c.  43,  Code)  imposes  an  absolute  liability 
upon  cities  and  towns  for  injuries  sustained  by  reason  of  their  failure  to  keep 
their  streets  and  sidewalks  in  repair;  and,  as  a  consequence  thereof ,  the  plain- 
tiff, in  an  action  against  the  city  or  town  for  injury  sustained  from  defects  in 
the  street  or  sidewalk,  is  not  required  either  to  aver  in  his  declaration,  or 
prove  on  the  trial,  that  the  defendant  had  notice  of  such  defect  or  the  want 
of  repair.  As  this  same  statute  in  the  very  same  terms  imposes  a  like  liabil- 
ity upon  the  county  court  for  injuries  sustained  by  reason  of  a  public  road  or 
bridge  being  out  of  repair,  it  necessarily  results  that  in  an  action  against  tHj 
county  court,  such  as  the  one  at  bar,  it  is  unnecessary  for  the  plaintiff  to  aver 
or  prove  that  the  defendant  or  the  county  authorities  had  notice  of  the  defect 
which  caused  the  injury.  6  Wait.  Act.  &  Bef .  828;  Ang.  &  D.  Highw.  §  299. 
A  county  is  not  liable  for  every  object  which  renders  a  public  road  unsafe 
and  inconvenient  for  travelers  to  pass  over  it,  but  only  for  such  as  not  only 
render  the  road  unsafe  and  inconvenient,  but  also  defective  or  out  of  repair; 
and  the  Injury  must  be  attributable  to  the  defect  or  want  of  repair.  Cook  v. 
Charlestown^  13  Allen,  190,  note.  It  is  not  liable  for  latent  defects  not  dis- 
coverable by  the  use  of  ordinary  care  and  prudence  on  its  part.  Prindle  v. 
Fletcher,  39  Yt.  255.  It  is  not  required  to  make  the  traveled  part  of  the  higli- 
way  the  whole  width  of  the  road  as  laid  out,  and  will  not  be  liable  for  defects 
in  that  part  not  usually  traveled  upon,  which  dokiot  affect  the  safety  of  that 
part.  Dickey  v.  Telegraph  Co.,  46  Me.  483;  6  Wait,  Act.  &  Def.  332.  To  ren- 
der a  county  liable  for  an  injury  sustained  on  a  highway,  the  defect,  either 
alone,  or  combined  with  some  matter  of  pure  accident,  for  which  the  plaintiff 
was  not  in  fault,  must  have  been  the  sole  cause  of  the  injury.  Hatoes  ▼.  Fobs 
Lake,  33  Wis.  438.  In  Wilson  v.  Charlestovm,  8  Allen,  137,  it  was  held  that 
a  person  who  voluntarily  attempted  to  pass  over  a  sidewalk  which  he  knew 
to  be  very  dangerous  by  reason  of  ice  upon  it,  which  he  might  easily  have 
avoided,  could  not  maintain  an  action  against  the  town,  which  was  bound  to 
keep  the  way  in  repair,  to  recover  judgment  for  injuries  sustained  by  falling 
upon  the  ice.  The  duty  of  the  county  to  the  traveling  public  does  not  extend 
to  the  degree  of  keeping  its  roads  in  such  a  condition  that  no  injury  can  pos- 
sibly happen.  While  the  proper  degree  of  care  is  required  from  the  county, 
so,  upon  the  other  hand,  at  least  ordinary  care  is  required  from  the  traveler. 
He  cannot  shut  his  eyes  against  apparent  dangers,  and  drive  recklessly  along 
the  highway.  He  is  bound  to  keep  his  eyes  open,  and  maintain  a  proper  de- 
gree of  watchfulness  against  danger.  Hubbard  v.  Concord,  35  N.  H.  52. 
He  cannot,  with  impunity,  drive  into  or  over  a  dangerous  place  in  the  high- 
way, simply  because  he  cannot  pass  without  doing  so;  neither  can  he  drive 
against  an  obstruction  because  it  happens  to  be  in  the  highway.  Raymond 
V.  Loioell,  6  Gush.  524.  It  is  only  against  accidents  that  result  to  the  plain- 
tiff while  he  is  in  the  exercise  of  reasonable  care  that  the  county  is  bound  to 
indemnify  him;  and  generally  it  is  a  question  for  the  jury  whether  the  plain- 
tiff was,  at  the  time  of  receiving  the  injury,  in  the  exercise  of  proper  care. 
But  where  the  facts  are  uncontroverted  the  court  may  determine  the  ques- 
tion. Jenka  v.  Wilbraham,  11  Gray,  142.  In  any  action  against  a  town  or 
county  for  injuries  resulting  from  defects  It  the  highway^  it  is  generally  a 
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good  defense  to  show  that  the  plaintiff  was  himself  guilty  of  contributory 
negligence.  Without  attempting  to  enumerate  Instances  in  which  the  negli- 
gence of  the  plaintiff  will  bar  a  recovery  by  him,  it  is  sufficient  to  state  that 
no  recovery  can  be  had  where  the  plaintiff's  negligence  in  any  degree  con- 
tributed to  the  injury,  unless  the  defendant,  being  aware  of  the  plaintiff*s 
danger,  and  having  the  means  and  opportunity  to  avert  it,  fails  to  use  ordi- 
nary caution  to  do  so.  If  the  plaintiff  voluntarily  incurred  danger,  so  great 
that  no  sensible  or  reasonable  person  would  have  incurred  it,  in  the  absence 
of  negligence  on  the  part  of  the  defendant  that  exhibits  a  design  or  intention 
to  wantonly  injure  him,  he  will  be  precluded  from  a  recovery.  But  the  de- 
gree of  negligence  on  the  part  of  the  plaintiff,  that  must  exist  in  order  to  ex- 
cuse the  defendant,  must  be  such  as  directly  contributed  to  the  injury;  that 
is,  it  must  be  in  whole  or  in  part  the  direct  or  proximate  cause  of  the  injury. 
6  Wait,  Act.  &  Def.  595-599;  Waalnngton  v.  Railroad  Co..  17  W  Va.  190. 
In  Qerity  v.  Haley.  29  W  Va.  98,  this  court  decided  that,  '*  where  negligence 
is  the  ground  of  an  action,  it  rests  upon  the  plaintiff  to  trace  the  fault  for  his 
injury  to  the  defendant;  and  for  this  purpose  he  must  show  circumstances 
under  which  the  injury  occurred;  and  if,  from  these  circumstances  so  proven 
by  the  plaintiff,  it  appears  that  the  fault  was  mutual,  or,  in  other  words,  that 
contributory  negligence  is  fairly  imputable  to  him,  he  has,  by  proving  tlie 
circumstances,  disproved  his  right  to  recover;  and,  on  the  plaintiff's  evidence 
alone,  the  jury  should  find  for  the  defendant. 

Let  us  apply  these  legal  rules  and  principles  to  the  facts  proved  m  the  case 
at  bar.  The  plaintiffs  proved  the  following  facts:  On  July  17,  1887,  the 
plaintiffs,  withtlieir  child,  in  a  one-horse  buggy ,  passed  over  road  section  No. 
72,  a  public  road,  in  Kitchie  county,  to  church.  Between  their  residence  and 
the  church  there  was  a  land-slide  in  said  road,  consisting  of  dirt  and  roclcs 
which  luul  come  from  the  bank  above  into  and  across  the  road,  to  within 
about  two  feet  of  the  lower  edge.  Said  land-slide  was  ten  or  twelve  feet  wide, 
near  four  feet  deep  at  the  tipper  edge  of  the  road,  and  extending,  with  a  gradual 
descent,  to  a  few  inches  in  depth  at  the  lower  edge  of  the  land-slide.  Upon 
their  return  from  church  on  the  same  day,  and  in  crossing  said  land-slide,  two 
wheels  of  the  buggy  passing  over^a  rode  about  six  inches  high,  and  near  the 
middle  of  the  land-slide,  the  buggy  suddenly  pitched  forward,  and  thus  fright- 
ened the  horse,  Ihere  being  nothing  else  to  plaintiff's  knowledge  to  frighten  Mm, 
and  thereupon  the  horse  ran  away.  Plaintiffs  reined  the  horse  to  the  upper 
side  of  the  road,  the  buggy  running  in  a  tilt  upon  two  wheels;  and,  at  a  distance 
of  about  40  feet  from  the  land-slide,  the  buggy  turned  over,  two  wheels  thereof 
having  ascended  the  bank  at  the  upper  side  of  the  road,  throwing  the  plaintiffs 
and  their  child  out  of  the  buggy  upon  the  ground,  and  injuring  them.  It  was 
further  proved  that  said  horse  was  a  very  quiet  work-horse  in  a  buggy,  and 
that  said  land-slide  came  into  the  road  on  July  9, 1887,  eight  days  before  the 
plaintiffs  were  injured.  Tbtse  facts  show  clearly  that  the  road  was  out  of  re- 
pair, and  in  a  dangerous  condition.  The  only  question,  therefore,  is,  do  they 
show  that  the  negligence  of  the  plaintiffs  in  any  degree  contributed  directly • 
to  the  injury  suffered  by  them?  It  seems  to  me,  according  to  the  rules  and 
principles  of  law  before  stated,  that  there  can  be  no  doubt  that  such  was  the 
fact.  The  whole  roadway,  with  exception  of  about  two  feet,  was  obstructed 
by  the  land-slide,  which  was  four  feet  deeper  or  higher  on  the  upper  or  bank 
side  of  the  road  than  it  was  on  the  lower.  In  fact,  the  roadway  was  almost 
entirely  closed  by  the  obstruction.  The  testimony  of  the  plaintiffs  shows  that 
they  regarded  this  obstruction,  consisting  of  rocks  and  dirt,  as  dangerous.  It 
WBB  not  only  open  and  visible,  but  the  plaintiffs  knew  its  exact  condition;  and, 
notwithstanding  these  facts,  they  heedlessly  and  recklessly  ran  upon  it.  And, 
what  was  still  more  reckless  and  inexcusable,  neither  of  them  got  out  of  the 
buggy,  or  took  any  precaution  to  avoid  any  accident  or  injury;  but,  in  the 
face  of  almost  unavoidable  danger,  they  all  remained  in  the  buggy,  and  drove 
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the  borse  and  buggy  over  the  obstruction.  Ko  sensible  or  reasonable  person 
could  have  expected  to  escape  injury  in  doing  such  an  act.  They  not  only  did 
this,  but  they  run  the  buggy  over  a  rock  about  six  inches  high,  as  though  they 
were  determined  to  upset.  It  is  plain,  from  all  these  fticts,  that  the  plaintiffs 
not  only  contributed  to  the  injury  they  sustained,  but  their  recklessness  was 
the  direct  and  sole  legal  cause  of  it.  They  took  an  unreasonable  and  danger- 
ous risk,  and,  having  sustained  injury  thereby,  they  cannot  escape  responsi- 
bility by  showing  the  defective  condition  of  the  road.  The  condition  of  the 
road  was  merely  a  remote  cause  of  the  injury,  while  the  acts  and  negligent 
conduct  of  the  plaintiffs  were  the  direct  and  proximate  cause  of  it.  For  these 
reasons,  I  am  of  opinion  that  the  petition  of  the  defendant,  the  county  court, 
and  the  record  accompanying  tlie  same,  showed  sufficient  error  in  the  action 
and  judgment  of  the  justice  to  entitle  it  to  the  writ  of  certiorari*  Pause  v. 
Vandervort,  30  W.  Va.  327,  4  8.  E.  Rep.  298.  The  order  of  the  judge  of  the 
circuit  court  refusing  said  writ  must  therefore  be  reversed,  the  writ  awarded, 
and  the  case  remanded  to  the  circuit  court  for  further  action,  and  such  pro- 
ceedings as  the  law  directs. 

Johnson,  P.,  and  Green  and  Woods,  JJ.,  concurred* 


Plynn  et  dl.  V.  Lee. 
(Supreme  Court  of  Appeals  of  West  VirgirvkL    September  15, 1888.) 
Limitation  ot  Actions— Adversb  Possbssion— What  Ck>N8Trn7TK8. 

An  adverse  possesaion  depends  upon  the  intention  with  which  the  posMsaion  was 
taken  and  held.  Wherever  the  act  itself  imports  that  there  is  a  superior  title  in 
another,  by  whose  permission,  and  in  suboraination  to  whose  still  continuing  and 
subsisting  title,  the  possession  is  held,  such  possession  oannot  be  adverse  to  the 
owner  of  the  legal  title.  ^ 
Same — Moktoaobs — Debd  Absolutb. 


possession  will  not  be  adverse  to  the  title  of  the  vendee.    To  make  such  pos- 
session adverse,  and  start  the  running  of  the  statute  of  limitations,  there  must  be 
a  disclaimer  or  repudiation  of  the  trust  relation,  and  notice  of  that  fact  to  the  ven- 
dee.^ 
{Syllabus  by  the  Court) 

Error  to  circuit  court,  Ritchie  county. 

B,  S.  Blair,  for  plaintiff  in  error.     George  Loomis,  for  defendant  in  error. 

Snyder,  J.  John  Fly  nn,  by  deed  dated  September  24, 1858,  conveyed,  with 
covenant  of  general  warranty,  to  John  and  Ed  ward  Reid  as  tenants  in  common^ 
certain  land  lying  in  Kitchie  and  Doddridge  counties.  By  deed  dated  December 
6, 1875,  said  John  Held  and  wife  conveyed  all  their  interest  in  said  land  to  the 
said  Edward  Reid.  These  two  deeds  were  duly  recorded  in  Ritchie  county  in 
December,  1875.  Subsequently,  by  deed  dated  January  11, 1876,  and  duly  re- 
corded in  said  county,  July  5,  1876,  the  said  Edward  Reid  and  wife  conveyed 
to  E.  0.  C.  Lee»  with  general  warranty,  a  boundary  of  157  acres,  part  of  the 
aforesaid  land.  At  the  time  of  his  purchase  Lee  was  placed  in  possession  of 
the  said  157  acres  of  land,  made  valuable  improvements  thereon,  and  lias  con- 
tinued in  the  actual  and  open  possession  thereof  ever  since  his  said  purchase. 
John  Flynn  died  intestate  in  the  year  1861,  leaving  Ann  V.  Flynn.and  several 
children.  In  May,  1883,  the  said  widow  and  children  of  John  Flynn,  deceased, 
commenced  this  action  of  ejectment  against  E.  C.  C.  Lee,  to  recover  from  him 
the  said  157  acres  of  land,  claiming  title  thereto  in  fee.    The  defendant 

^That  the  possession  of  a  mortgagor  is  not  adverse  to  the  title  of  the  mortgagee,  see 
Grether  v.  Clark,  (Iowa,)  39  N.  w.  Rep.  — ,  and  note.  In  generaLas  to  what  consti- 
tutes adverse  possession,  see  Ohesebro  v.  Powers,  (Mich.)  88  n.  W.  JEiep.  288,  and  note. 


Digitized  by  VjOOQIC 


W.Va.]  FLTKN  r.  LEE,  431 

pleaded  not  guilty,  and  the  case  was  twice  tried  bj  ]ury,  and  upon  each  trial 
there  was  a  verdict  for  the  plaintiffs.  The  first  verdict,  returned  March  11, 
1884,  found  that  all  the  plaintiffs  were  entitled  to  the  land  in  fee;  while  the 
second  verdict,  returned  March  5,  1886,  found  that  the  widow,  A.  Y  Flynn, 
was  entitled  to  one-third  of  the  land  for  life,  and  the  other  plaintiffs  to  the 
fee.  subject  to  said  life-estate.  These  two  verdicts  were  each,  on  the  several 
motions  of  the  defendant,  set  aside,  and  new  trials  ordered.*  The  plaintiffs 
duly  excepted  to  the  action  of  the  court,  and  on  their  motion  the  court,  by 
bills  of  exceptions,  certified  all  the  evidence  heard  upon  each  separate  trial. 
The  plaintiffs  obtained  this  writ  of  error,  and  claim  that  the  court  erred  in 
setting  aside  both  or  either  of  said  verdicts.  The  evidence  tends  to  prove  that 
at  the  time  John  Flynn  conveyed  the  land  to  John  and  Edwai-d  Reid,  in  the 
year  1858,  Flynn  was  indebted  to  eyaid  Beids,  and  that  the  deed  then  made, 
while  absolute  and  unconditional  on  its  face,  was,  according  to  the  under- 
standing and  agreement  of  the  parties,  simply  a  trust  deed  or  moitgage.  The 
Keids  were  to  hold  the  title  as  a  security  for  the  indebtedness  of  Flynn  to 
them;  and,  upon  the  request  of  Flynn  and  the  payment  of  said  indebtedness, 
the  Beids  were  to  convey  the  land  back  to  Flynn  or  to  his  wife  and  children. 
These  facts  fully  appear  from  the  letters  of  the  Beids  written  to  some  of  the 
plaintiffs  after  the  death  of  Flynn.  The  evidence  further  tends  to  prove  that, 
in  the  latter  part  of  the  year  1875,  the  plaintiffs  were  anxious  to  pay  off  the 
claim  held  by  the  Beids,  and  redeem  the  land;  that,  at  the  instance  of  some 
of  the  plaintiffs,  the  defendant,  Lee,  was  induced  to  make  an  agreement  with 
Edward  Beid,  who  then  held  the  title  to  the  land,  for  the  purchase  of  about 
150  acres  of  the  land ;  that  after  this  agreement  the  Flynns  seem  to  have  made 
some  objection  to  the  survey  and  quantity  of  land  sold  to  Lee ;  but  Beid,  claim- 
ing that  he  was  bound  by  his  agreement  to  let  Lee  have  the  157  acres  of  land 
at  the  price  agreed  upon,  which  was  $1,099,  in  consideration  of  said  sum  con- 
veyed the  land  to  Lee  by  the  aforesaid  deed  of  January  11,  1876,  retaining  a 
lien  in  the  deed  for  the  deferred  payments  of  the  purchase  money,  a  part  of 
which  did  not  become  due  until  January,  1878.  The  Beids  never  had  the 
actual  possession  of  any  part  of  the  land.  John  Flynn  retained  the  possession 
to  the  time  o(  his  death,  and  since  then  the  plaintiffs  have  continued  in  the 
possession  of  all  the  land,  except  that  the  157  acres  has  been  in  the  actual  and 
exclusive  possession  of  the  defendant,  Lee,  since  1876,  the  date  of  his  pur- 
chase. 

Upon  these  facts  the  plaintiffs  in  error  claim  that  the  possession  of  them- 
fielves  and  their  ancestor  had  been  adverse  to  the  Beids  from  1858  to  1876,  the 
date  of  the  sale  to  Lee;  and,  a^  this  possession  had  so  continued  for  more  than 
10  years,  the  title  of  the  Beids  had  become  barred,  and  by  operation  of  the 
statute  of  limitations  transferred  and  vested  in  the  plaintiffs  in  error  before 
1876,  the  time  the  defendant  obtained  possession  under  his  deed  from  Beid. 
This  claim  is  wholly  untenable,  for  the  plain  reason  that  the  possession  of 
neither  the  plaintiff^  in  error  nor  their  ancestor  was  at  any  time  adverse  to 
that  of  the  Beids.  An  adverse  possession  depends  upon  the  intention  with 
which  the  possession  was  taken  and  held.  Whenever  the  act  itself  imports 
that  there  is  a  superior  title  in  another,  by  whose  permission,  and  in  subordi- 
nation to  whose  still  continuing  and  subsisting  title,  the  entry  is  made,  such 
«ntry  cannot  be  adverse  to  the  owner  of  the  legal  title;  and  such  possession  so 
commencing  cannot  be  converted  into  an  adverse  possession,  except  by  dis- 
claimer, the  assertion  of  an  adverse  title,  and  notice  to  the  owner  of  the  legal 
title.  Clarke  v.  McClure,  10  Grat.  305;  Tyler,  Ej.  927.  In  the  case  before 
us  the  testimoiqr  of  the  plaintiffs  in  error  shows  that  the  conveyance  to  the 
Beids  was  intended  and  understood  by  the  parties  thereto  as  a  mere  trust  or 
mortgage;  that  the  equitable  ownership  subject  to  the  trust  was  to  remain  in 
Flynn,  the  grantor;  and  that,  according  to  the  same  understanding  and  as  a 
necessary  result  of  it,  the  grantor  was  to  remain  in  the  possession  and  take  the 
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usufruct  of  the  liind  until  the  title  was  redeemed  or  th4  trust  tepfudiated»  and 
notice  given  of  that  fact.  Instead  of  any  such  notice  having  been  given,  all 
the  parties  in  interest  continued  to  recogniee  the  trust  up  to  the  time  and  long 
after  the  sale  to  the  defendant,  Lee.  There  is  therefore  no  foundation  for  the 
claim  that  either  the  plaintiffs  in  error  or  their  ancestor  ever  had  or  chiimed 
to  have  any  possession  adverse  to  the  Heids.  Their  possession  not  only  began 
in  recognition  and  in  subordination  of  the  legal  title  in  the  lieids,  but  it  so 
continued  up  to  the  institution  of  this  action.  In  fact,  the  only  foundation 
for  the  claim  of  the  plaintiff  in  error  is  that  the  deed  of  1858  to  the  Reids  was 
a  mortgage  or  trust,  and  that  they  aie  entitled  to  recover  by  reason  of  the  fact 
that  the  detKl  is  of  that  character.  The  relation  of  the  parties,  according  to 
the  claim  of  the  plaintiffs  in  error,  is,  and  always  has  been,  that  of  trustee 
and  ce^tuis  que  trust;  and  it  requires  no  argument  or  citation  of  authority  to 
show  that  the  question  of  advet*se  possession  has  no  place  or  relevancy  where 
such  relation  exists  between  the  parties. 

Such  being  the  relation  of  the  parties,  and  the  condition  of  the  title  at  the 
time  the  defendant,  Lee,  made  his  purchase,  the  deed  from  Edward  Heid  to  him 
conferred  upon  him  a  valid  legal  title.  If  Held  violated  his  trust  by  selling  and 
conveying  the  land  to  Lee,  the  plaintiffs  should  have  sought  redress  in  a  court 
of  equity  by  promptly  instituting  their  suit  to  prevent  the  conveyance,  or  to 
enjoin  the  payment  of  the  purchase  money,  to  Keid.  It  is  certain  they  have 
shown  no  right  to  recover  against  the  defendant,  Lee,  in  this  action,  and  that 
therefore  the  court  did  not  err  in  setting  aside  the  verdicts  of  the  jury,  or 
either  of  them.  In  the  deed  of  1858,  from  John  Flynn  to  the  Beids,  the  cer- 
tificate of  acknowledgment  of  Ann  Y.  Flynn,  the  wife  of  the  said  Flynn,  and 
one  of  the  pbdntiffs  in  this  action,  is  clearly  defective  and  inoperative.  It  is 
therefore  claimed  by  the  plaintiffs  in  error  that  the  second  verdict  of  the  jury, 
as  to  the  finding  that  Mrs.  Flynn  had  a  life-estate  in  one-third  of  the  land, 
should  not  have  been  set  aside.  The  said  deed  was  made  during  the  life  of 
the  husband,  and  in  such  case  our  statute  gives  the  alienee  the  option  to  pay 
the  widow,  in  lieu  of  her  dower,  the  interest  on  its  value  or  a  gross  sum. 
Chapter  65,  §  12,  Code.  According  to  this  statute,  the  wife  has  no  absolute 
right  to  dower  in  kind,  but  only  a  conditional  right,  dependent  ujx>n  the  elec- 
tion of  the  alienee  of  the  land.  If  this  had  been  an  action  by  the  widow  alone, 
then,  in  the  absence  of.any  showing  that  the  alienee  had  elected  to  compensate 
her  as  provided  in  the  statute,  she  might  have  been  entitled  to  recover  her 
dower  in  kind;  but,  having  united  her  fortune  with  others  not  so  entitled, 
the  court  did  not  err  in  setting  aside  the  verdiet  as  to  her  also.  Of  course, 
the  failure  of  the  wife  to  recover  in  this  action  will  not  bar  her  right  to  re- 
cover dower  in  a  separate  action,  if  she  can  show  that  she  is  entitled  to  dower 
in  kind  in  this  land,  or  any  part  of  it.  For  the  reasons  aforesaid  ttie  j  udgment 
of  the  circuit  court  is  affirmed. 

Jo£WSQN,  P.,  and  Woods,  JJ.,  concurred.    Green,  J.,  absent 


Digitized  by 


Google 


W.Va.]  BLANKEN8BIP  V.  BPENCEB.  48S 


Blankenship  v.  Spencer  et  al. 
{Supreme  Court  of  Appeals  of  Weat  Virginia.    Beptember  10,1888.) 

SFSCmO  PBBVOBMAHCB—PAXOIi  €k)NTBA0I^Iia>BnNmNB88-~PABT  PsBFOBlCAVCni. 

Upon  a  bill  filed  by  B.  against  S.  to  enforce  the  speoiflc  ezeoatlon  of  a  parol  oon- 
tract  for  the  conveyance  oi  a  parcel  of  land  sold  by  o.  to  B.,  deeoribed  ae  '^a  oertain 
piece  of  land  containing  67}^  acres,  being  the  lower  end  of  a  certain  survey  sold 
and  conveyed  to  S.  bv  w.,  and  adjoining  the  lands  of  EL  and  of  R.,  in  the  district 
of  F.,  in  the  county  ox  O.,  in  the  state  ox  W.  Va.,  **  shown  by  extrinsio  evidence  to 
contain  117  acres,  hetd^  (1)  that  the  description  of  the  boundaries  of  the  67>^  acres, 
as  described  in  said  parol  contract,  is  too  vague  and  indefinite  to  authorize  a  court 
of  equity  to  enforce  the  speoiflc  execution  thereof,  and  that  the  bill  filed  for  that 
purpose  should  be  dismissed;  (2)  that  such  a  bill  cannot  be  maintained  upon  the 
ground  of  part  performance,  sui&cient  to  take  the  same  out  of  the  statute  of  frauds ; 
for  that  character  of  bill  will  onhr  lie  where  the  contract  could  have  been  enforced 
without  such  i>art  performance,  if  the  "same  or  some  memorandum  or  note  thereof 
had  been  in  writing,  and  sifirned  by  the  party  to  be  charged  thereby,  or  his  agent.  **  ^ 
{Syllatnu  by  the  Court,) 

Appeal  from  circuit  court,  Greenbrier  county;  H.  A.  Holt*  Judge. 
Henry  Gilmer^  for  appellant.    W.  T*  Rucher,  for  appellee. 

Woods,  J.  This  was  a  bill  filed  in  the  circuit  court  of  Greenbrier  county 
at  March  rules,  1887,  by  Hiram  fi.  Blankenship  against  Abram  bpencer  and 

George  W.  Williams,  setting  forth  the  following  facts:    That  on  the 

day  of  October,  1886,  the  plaintiff  bought  of  Abram  Spencer  ''a  certain  piece 
of  land,  being  the  lower  end  of  a  certain  survey  conveyed  to  him  by  said 
Williams,  adjoining  the  lands  of  Cheat  Hamman  and  old  man  Jimmy  Robins, 
in  the  district  of  Palling  Spring,  in  the  county  of  Greenbrier  and  state  of  W. 
Ya.,  containing  67|  acres,"  at  the  price  of  $250,  of  which  $130  was  paid 
down,  and  the  balance,  6120,  was  payable  in  one,  two,  and  three  years  there- 
after;  that  he  subsequently  paid  $100  more,  leaving  only  $20  to  be  paid  in  one, 
two,  and  three  years  thereafter,  a  part  of  which  he  has  since  paid,  leaving  un- 
paid only  a  few  dollars.  He  further  avers  that  in  part  performance  of  said  con- 
tract said  Spencer  at  once  put  him  in  actual  possession  of  said  land,  which  be 
still  holds,  and  that  by  the  terms  of  the  contract,  which  was  verbal,  the  de- 
fendant Spencer  was  to  make  him  a  deed  of  general  warranty  at  once,  or  as 
soon  as  it  could  be  prepared  and  acknowledged,  conveying  to  him  the  67^ 
acres  of  land,  which  he  has  not  done,  and  refuses  to  do;  and  thereupon  prays 
that  Spencer  may  be  compelled  to  convey  the  said  67 j^  acres  of  land  to  the 
plaintiff,  and  for  general  relief.  The  bill  was  subsequently  amended  by  aver- 
ring that  when  the  bill  was  filed  the  deed  from  Williams  conveying  to  Spen- 
cer said  survey  had  not,  but  since  that  time  has  been)  recorded,  and  a  copy 
thereof  was  made  a  part  of  the  bill.  The  defendant  Spencer  demurred  to  the 
bill,  but  his  demurrer  was  overruled;  and  he  answered  the  bill,  to  which  the 
plaintiff  replied  generally.  The  defendant's  answer  admits  that  he  purchased 
from  said  Williams  a  tract  of  land  containing  117j^  acres,  and  that  he  has 
a  deed  from  him  for  the  same;  but  he  denies  that  he  has  ever  tried  to  sell 
said  land  with  intent  to  cut  plaintiff  out  of  the  same;  he  denies  that  the  plain- 
tiff! has  paid  any  of  the  amounts  set  up  by  him  as  payments  made  to  him  on 
land.  The  answer  then  denies  all  the  allegations  of  the  plaintiff's  bill  not 
herein  expressly  admitted,  and  calls  on  plaintiff  for  full  and  complete  proof 
regarding  the  same.  No  exceptions  were  taken  to  the  answer,  and  neither  it 
nor  the  bill  was  verified  by  affidavit.  The  plaintiff  took  and  filed  his  own  and 
the  depositions  ofjtwo  other  witnesses,  but  no  depositions  were  taken  by  the 

1  As  to  the  definiteneu  and  mutuality  required  in  oontraots  for  the  conveyance  of 
lands  in  order  that  they  may  be  speoifloally  enforced,  see  Northrup  v.  Stevens,  (Minn.) 
38  N.  W.  Rep.  810,  and  note ;  Stout  v.  Weaver,  (Wis.)  d9  N.  W.  Bep.  875,  and  note;  Hess 
V.  ESvans,  (N.  J.)  IS  AtL  Rep.  810,  and  note. 
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defendants.  The  deposition  of  the  plaintiff  is,  in  substance,  as  follows: 
"About  the  1st  of  November,  1886, 1  piu-chased  of  Abram  Spencer  a  piece  of 
land  lying  on  the  head  of  Spring  creek,  adjoining  Cheat  Hamnian  and  old 
Jiraray  Kobins,  in  Greenbrier  county,  W.  Va.  I  bought  67  acres  off  the 
lower  end  of  the  tract."  In  answer  to  the  question:  "How  did  you  designate 
the  tract  off  which  you  bought  this  67  acres?"  he  answered:  **  Well,  he  re- 
served 50  acres  off  the  upper  end.  1  was  to  have  the  balance  of  the  survey, 
which  made  67  acres,  off  the  lower  end."  The  plaintiff  further  testified: 
**  Abram  Spencer  bought  said  boundary  of  land  from  George  W.  Williams,  I 
undei-stood  it  contained  117  acres;  the  67  and  the  50  acres  were  both  in  said 
survey.  Spencer  told  me  he  would  let  his  father-in*law.  Cheat  Hamman, 
have  50  acres  off  the  upper  end,  and  I  might  have  the  remainder,  which  was 
67  acres,  at  8250;  all  of  which  I  have  paid  except  $16  due  the  fall  of  1889.  for 
which  he  was  to  take  a  lien  in  the  deed."  In  answer  to  the  question :  "  Was 
there  at  any  time,  either  before  the  alleged  sale  to  you  or  afterwards,  any  par- 
tition or  division  of  the  tract  of  117  acres  into  two  parts — one  of  50  and  ont 
of  67  acres — made  between  you  and  said  Spencer?"  The  plaintiff  answered: 
"There  was  not  rfny  partition  made.  The  lines  have  never  been  run,  or  any 
division  made."  The  other  witnesses,  James  and  Harvey  Roberts,  corrobo- 
rated the  plaintiff  as  to  the  price  agreed  to  be  paid  for  the  land,  and  as  to  the 
payment  thereon  of  $230  by  the  plaintiff.  Both  of  them  testify  that  Spencer 
said  that  he  had  let  Hamman  have  the  upper  end,  and  plaintiff  the  lower  end, 
67  acres;  and  that  the  land  lay  in  Falling  Spring  district,  Greenbrier  county, 
W.  Va.  The  witness  Harvey  Koberts,  in  answer  to  the  following  question, 
"State  whether  or  not  Spencer  put  Blankenship  into  the  possession  of  the 
said  piece  of  land?"  answered:  "He  told  me  he  wanted  to  move  out,  and  let 
Blankenship  have  the  house.  Blankenship  went  Into  the  house,  and  is  in  the 
possession  of  the  land."  Neither  of  the  witnesses  James  or  Harvey  Roberts 
pretends  to  know  anything  more  about  the  terms  of  the  contract  between  the 
plaintiff  and  Spencer  than  that  the  plaintiff  was  to  have  the  lower  end,  67 
acres,  at  the  price  of  $250.  On  the  23d  day  of  April,  1887,  the  cause  was 
heard  upon  tlie  bill  and  exhibits,  answer,  general  replication  thereto,  demur- 
rer, joinder  therein,  and  depositions,  and  was  argued  by  counsel.  On  consid- 
erUtion  whereof,  among  other  things,  it  was  adjudged,  ordered,  and  decreed 
that  the  demurrer  be  overruled,  and  the  cause  referred  to  the  surveyor  of  the 
county,  who  was  directed  to  go  upon  the  tract  of  land  in  the  bill  and  proceed- 
ings mentioned,  and  run  and  layoff  67J  acres  from  the  lower  end  of  said 
tract  to  and  for  the  plaintiff,  make  a  plat  of  the  same,  and  report  his  proceeJ- 
ings  to  the  court.  The  surveyor  afterwards  returned  his  report,  whereby  it 
appeared  that  he  weni:  upon  said  tract  of  land  and  surveyed  and  laid  off  67} 
acres  to  the  plaintiff  by  certain  metes  and  bounds  set  out  in  his  report.  To 
this  report  the  defendant  Spencer  excepted,  because  no  notice  of  the  timo 
when  the  same  would  be  made  was  given  to  him,  his  agent  or  attorney.  Oa 
the  18th  November,  1887,  the  cause  was  heard  upon  the  papers  formerly  read, 
together  with  the  said  report  of  the  surveyor,  and  the  defendants'  exceptions 
thereto,  and  arguments  of  counsel ;  on  consideration  whereof  the  court  over- 
ruled said  exceptions,  confirmed  the  report  of  the  surveyor,  and  directed  the 
commissioner  theretofore  appointed  for  the  purpose  to  convey  said  67J  acres 
of  land  to  the  plaintiff  upon  payment  by  him  of  $16,  the  balance  of  said  pur- 
chase money.  To  this  decree  of  the  18th  day  of  November,  1887,  as  well  as 
to  the  decree  rendered  herein  on  the  23d  April,  1888,  the  defendant  Spencer, 
has  been  allowed  an  appeal,  with  supersedeas.  The  appellant  has  assigned  as 
grounds  of  error  the  action  of  the  court  in  overruling  his  demurrer  to  the 
bill  and  in  entering  both  of  said  decrees. 

The  only  questions  presented  by  this  record  are  whether  the  verbal  contract 
set  out  in  the  bill,  and  established  by  the  proof,  possesses  that  degree  of  cer- 
tainty»  both  as  to  the  description  of  the  property  and  the  estate  to  be  oonveyedf 
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dreqaired  by  a  court  of  equity  to  enforce  the  specific  execution  thereof,  and,  if 
it  is  sufficiently  certain,  whether  the  plaintiff  has  alleged  and  proved  such 
.acts  of  part  performance  as  to  take  the  case  out  of  the  operation  of  the  stat- 
ute of  frauds,  which,  among  other  things,  declares  that  '*no  action  shall  be 
l>rougfat  upon  any  contract  for  the  sale  of  real  estate,  or  the  lease  tliereof 
for  more  than  one  year,  unless  the  contract,  *  *  *  or  some  memorandum 
wor-note  thereof,  be  in  writing,  and  signed  by  the  party  to  be  charged  thereby, 
or  his  agent."  Chapter  98,  Code.  In  the  case  of  Mathews  v.  Jarrett,  20  VV. 
Va.  415,  this  court  held  that  a  contract  which  a  court  of  equity  will  specific- 
.ally  enforce  must  be  certain,  as  well  as  fair,  in  its  terms;  and  the  certninly 
required  has  reference  both  to  the  description  of  the  property  and  tlie  estate 
asonveyed.  Uncertainty  as  to  either,  not  capable  of  being  removed  by  extrin- 
sic evidence,  is  fatal  to  any  suit  for  specific  performance.  And  in  a  suit  for 
.the  specitic  execution  of  a  contract  for  the  purchase  of  land,  where  neither 
the  contract  itself,  nor  the  extrinsic  proof  of  the  surrounding  circumstances 
identifies  or  defines  the  tract  or  l)oundaries  of  the  land,  or  refers  to  anything 
by  which  it  may  be  identified  with  reasonable  certainty,  the  court  will  not  de- 
cree a  specific  performance,  but  will  dismiss  the  bill.  Judge  Sntder,  deliv- 
<ering  tlie  opinion  of  the  court  in  this  case,  says  that  such  extrinsic  evidence 
in  cases  where  no  fraud,  mistake,  or  other  equitable  incident  of  a  similar  char- 
acter is  alleged,  is  strictly  confined  to  the  function  of  explanation,  and  of  ex- 
hibiting the  surrounding  circumstances  in  the  same  manner,  and  only  to  the 
same  extent,  tliat  such  evidence  is  permissible  in  the  interpretiitlonof  all  other 
written  instruments.  In  the  case  above  cited,  which  was  brought  to  enforce 
the  specific  execution  of  a  written  contract,  signed  by  the  vendor  and  vendee, 
for  the  sale  of  land,  the  description  tht'reof  given  in  the  contract  as  it  was 
proved  was,  "Ten  acres  of  land  on  the  south  side  of  the  branch  on  the  upper 
end  of  the  defendant's  '  Keeny  Place.' ''  The  extrinsic  evidence  by  which  this 
jdescription  was  intended  to  be  made  certain  showed  that  said  "Keeny  Place'' 
.contained  over 200  acres;  and  not  a  single  witness  attempted  to  state  that  the 
land  could  be  identified  from  the  general  description  given  in  the  contract,  or 
that  the  boundaries  were  ever  fixed  by  any  agreement  between  the  parties. 
This  description  of  the  land  mentioned  in  the  contract  was  held  to  be  too  vague 
iind  indefinite  for  a  court  of  equity  to  attempt  to  decree  a  specific  execution  of 
the  contract,  and  the  decree  of  the  circuit  court  dismissing  the  plaintiff's  bill 
btscause  of  this  uncertainty  in  the  description  of  the  land  was  aflirmed  by  this 
jcourt.  The  same  question  was  again  belore  this  court  in  Wes^fall  v.  Cottrills, 
24  W.  Ya.  763,  which  was  a  bill  filed  by  Westfall  against  Cottrill  to  enforce 
the  specific  execution  of  a  parol  contract  for  the  conveyance  to  the  plaintiff  of 
"forty  acres  of  land  out  of  a  tract  of  about  one  hundred  and  forty-seven 
acres,  which  said  Cottrill  then  owned  in  said  county,  situate  on  Beech  Fork; 
the  said  forty  acres  to  be  run  off  of  the  Spring  Fork  end  of  said  hundred  and 
forty-seven  acre  tract,  being  the  upper  end  thereof."  In  the  case  just  cited, 
the  court,  upon  the  hearing  thereof,  by  its  decree  ordered  the  surveyor  of  the 
isounty  to  survey  and  lay  off  to  the  plaintiff  the  40  acres  of  land  in  the  bill 
mentioned  off  of  the  Spring  Fork  end  of  the  147  acres,  which  was  done,  and 
the  court,  upon  the  coming  in  and  confirmation  of  the  surveyor's  report,  de- 
creed the  specific  execution  of  the  contract  for  the  conveyance  of  tlie  40  acres 
of  land  so  run  off  the  147-acre  tract  by  the  surveyor;  but  this  court,  upon  the 
principles  announced  in  Mathews  v.  Jarrett,  supra,  held  that  this  contract 
was  too  vague  and  indefinite,  and  that  the  same  could  not  be  enforced  in  a 
jconrt  of  equity,  and  accordingly  revei*sed  the  decree  of  the  circuit  court,  and 
dismissed  the  plaintiff's  bill.  These  authorities  are  conclusive  of  the  case  in 
judgment.  The  description  of  the  land  in  the  parol  contract  as  lUleged  in  the 
bill,  and  as  proved  by  the  plaintiff  himself,  is  a  "certain  piece  of  land,  being 
jthe  lower  end  of  a  certain  survey  bought  by  Abram  Spencer  from  Creorge  W. 
Williams,  and  the  same  conveyed  by  said  Williams  to  said  Spencer,  and  ad- 
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joining  the  lands  of  Cheat  Hamman  and  old  Jimmy  Bobins  in  the  district  of 
Falling  Spring,  in  the  county  of  Greenbrier  and  state  of  W.  Ya.,  oontaining- 
.67i^  acres."  The  extrinsic  circumstances  in  proof  in  this  case  by  which  this- 
description  was  intended  to  be  made  certain,  showed  that  the  said  land  con- 
veyed to  Spencer  by  Williams  contained  117  acres,  and  neither  the  plaintiff 
nor  any  of  his  witnesses  pretended  that  from  this  general  description,  given 
as  part  of  the  parol  contract,  the  boundaries  of  the  67^  acres  could  be  identic 
fled,  nor  was  any  tending  to  elicit  proof  of  such  fact  propounded  to  the  plain^ 
tiff  or  any  of  his  witnesses;  but,  on  the  contrary,  one  of  them,  as  well  as  the 
plaintiff,  tiimself  expressly  testiQes  that  no  division  line  was  ever  agreed  or 
run  by  the  plaintiff  and  the  defendant  Spencer.  Neither  does  it  appear  that 
the  surveyor  had  before  him  any  evidence  whatever  when  he  executed  the 
order  of  surveying,  laying  off  the  67|  acres  to  the  plaintiff,  tending  to  show 
tlte  true  boundaries  thereof;  and  therefore  the  boundaries  of  the  67f  acres, 
as  fixed  by  him,  must  have  been  a  mere  matter  of  conjecture.  We  are  there- 
fore of  opinion  that  the  description  of  the  boundaries  of  the  67f  acres  in  the 
contract  in  the  bill  and  proceedings  mentioned  is  too  vague  and  indefinite  to 
authorize  a  court  of  equity  to  enforce  the  specific  execution  thereof,  and  that 
the  relief  prayed  for  should  have  been  denied.  Having  reached  this  conclu* 
sion,  the  plaintiff's  bill  cannot  be  maintained  upon  the  ground  of  part  per* 
formance,  for  such  bill  can  only  be  maintained  in  cases  where  the  contract 
could  have  been  enforced  if  the  same  "or  some  memorandum  or  note  thereof 
had  been  in  writing,  and  signed  by  the  party  to  be  charged  thereby,  or  his 
agent."  The  said  decrees  of  the  circuit  court  must  be  reversed,  with  costs. 
And  this  court  now  proceeding  to  render  such  decree  as  the  circuit  court 
should  have  rendered,  it  is  adjudged;  ordered,  and  decreed  that  the  plaintiff's 
bill  be  dismissed,  and  that  the  plaintiff  pay  to  the  defendant  Abram  Spencer 
his  costs  in  the  said  circuit  court. 

Johnson,  Green,  and  Sntder,  JJ.,  concurred. 


See  et  ah  v.  Bogebs  et  cU. 
(Supreme  Cowrt  of  Appeals  of  Weet  Virginia.    September  15, 1S88.) 

1.  Cbeditobs'  Bill— Pbndenot  of  Anothbr  Bili/— Demubrbb. 

Where  a  lien  creditor  brings  suit  to  subject  the  real  estate  of  his  debtor  to  th« 
payment  of  his  debt,  the  fact  that  his  bill  avers  that  there  is  then  pending  a 
suit  by  another  creditor,  to  subject  the  same  real  estate  to  other  deota,  is  not 
ground  for  sustaining  a  demurrer  to  such  bill. 

2.  Bankruftot— AssiONBB's  Sale  of  Rbal  Estate— Inoumbranoes. 

Where  the  real  estate  of  a  bankrupt  is  incumbered  by  Uens  or  otherwise,  the 
assignee  of  the  bankrupt  may  sell  it  under  the  United  States  bankrupt  aot,  either 
subject  to  the  incumbrance,  or  absolutely  and  free  therefrom.  But  in  the  latter 
case  he  must,  before  seUing,  obtain  from  the  bankrupt  court  an  order  for  that 
purpose;  and,  If  he  sells  the  property  without  such  order,  he  can  only  seU  it  sub- 
ject to  the  incumbrance,  and  the  purchaser  wiU  get  no  better  title  than  the  bank- 
rupt had;  that  is,  he  will  take  it  subject  to  the  incumbrance. 
{Syllahiia  by  the  C<ywrt.) 

Appeal  from  circuit  court,  Taylor  county;  William  T.  Ioe,  Judge. 
John  Basset,  for  appellants.    M.  ff.  Dent,  for  appellee  J.  G.  Preisa. 

Snyder,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  eouzt  of  TaylcM' 
county,  pronounced  April  2,  1886,  in  the  suit  of  Laviua  See  and  J.  J.  Miller 
against  Nicholas  Rogers  and  others,  sustaining  the  demurrer  of  the  defend- 
ants to  the  plaintiffs'  bill,  and  dismissing  the  same.  The  facts  averred  in  the 
bill  are  in  substance  as  follows:  The  defendants  Nicholas  Rogers  and  John 
^Y.  Deck  were  partners  in  the  mercantile  business  under  the  firm  name  of 
Deck  &  Rogers.  In  March,  1875,  the  partnership  was  dissolved  by  the  sale 
of  Rogers  to  Deck  of  his  interest  in  the  firm  assets  and  businesSv  induding 
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certain  real  estate*  consisting  of  three  lots,  and  the  buildings  thereon*  in  the 
town  of  Grafton*  owned  by  said  firm.  Deck  was  to  pay  Rogers,  for  his  one- 
half  interest  in  said  assets  and  real  estate*  $5*500*  and*  in  addition  thereto,  pay 
•off  all  the  firm  debts  and  liabilities,  and  Sogers  retained  the  title  to  said  real 
estate  as  security  for  the  fall  performance  of  the  obligation  thus  assumed  by 
Deck.  The  defendant.  Deck,  as  the  successor  of  said  firm*  continued  the 
mercantile  business  until  the  close  of  the  year  1876*  when  be  failed,  and  soon 
after*  on  his  own  petition,  was  adjudged  a  bankrupt  under  the  United  States 
laws*  and  as  such  surrendered  all  his  estate*  real  and  personal*  "including  his 
one-half  interest  in  the  real  estate  hereinbefore  mentioned*''  to  the  defendant, 
Levi  Gofran,  as  his  duly-appointed  assignee  in  bankruptcy.  Gofran,  as  such 
assignee*  in  July,  1878,  sold  said  real  estate,  and  the  part  known  as  lots  57 
and  58  was  purchased  by  the  defendant  John  Evans,  and  lot  140  was  pur- 
chased by  the  defendant  A.  C.  Holy.  By  deeds  dated  August  6,  1878,  the  as- 
signee conveyed  said  real  estate  to  said  purchasers,  and  the  same  were  duly  re- 
corded in  Taylor  county.  By  deeds  and  sundry  intermediate  conveyances  the 
title  to  said  lots  57  and  58,  purchased  by  said  Evans,  became  vested  in  the 
defendants  G.  M.  Whitescarver  and  Isaac  Evans,  and  the  title  of  said  Holy 
in  lot  140  became  vested  in  the  defendant  J.  G.  Preiss.  In  February,  1877, 
the  defendant  Bogers  instituted  his  suit  in  the  said  circuit  court  of  Taylor 
counl7  against  said  John  W.  Deck*  alleging  the  formation*  duration,  and  disso- 
lution of  said  partnership  of  Deck  and  Rogers ;  Deck's  obligation  and  failure  to 
discharge  the  liabilities  of  said  firm*  and  asking  a  settlement  of  the  firm  busi- 
ness; in  which  said  suit  an  order  of  reference  was  made  at  the  March  term, 
.  1878,  of  the  court,  and  pursuant  to  said  order  the  commissioner  made  and  filed 
his  report,  showing  the  liabilities  of  said  firm,  and  their  priorities,  and  the 
liability  of  the  aforesaid  real  estate  for  their  payment.  The  bill,  exhibits,  and 
proceedings  in  said  suit  are  made  part  of  the  bill  in  this  cause.  During  the 
^existence  of  said  firm  of  Deck  &  Rogers*  it  became  indebted  to  the  plaintiffs, 
and  upon  said  indebtedness  the  respective  plaintiffs  obtained  judgments  in  the 
circuit  court  of  Taylor  county  against  said  firm  as  follows:  The  plaintiff  Mil- 
ler for  $603.61  and  costs,  on  November  24*  1877;  and  the  plaintiff  See  for 
966.87  and  costs,  on  March  11*  1879, — ^both  of  which  said  Judgments  were  duly 
recorded  upon  the  judgment  lien  docket  of  said  county.  The  bill  then  avers 
that,  the  defendant  Deck  never  having  acquired  the  legal  title  to  one-half  of 
the  aforesaid  real  estate*  it  never  passed  to  his  assignee  in  bankruptcy,  or  from 
^m  to  the  purchasers  a^  the  bankrupt  sale;  that  the  legal  title  to  said  moiety 
of  said  real  estate  remained  in  the  defendant  Rogers  until  after  the  plain- 
tiffs obtained  their  said  judgments;  and  that  the  same  are  subsisting  liens 
thereon.  The  plaintiffs  therefore  pray  that  said  Rogers'  moiety  of  said  real 
•estate  may  be  sold  for  the  pigment  of  their  said  judgments,  and  for  general 
relief,  etc. 

It  seems  to  me  the  facts  thus  alleged  in  the  bill  show  sufficient  ground  to 
.entitle  the  plaintiffs  to  relief.  The  appellees  insist  that  the  demurrer  to  the 
bill  was  properly  sustained  upon  two  grounds:  First.  Because  the  bill,  and 
exhibits  made  part  thereof*  show  that  there  was  already  pending  in  the  same 
court  a  suit  in  which  the  real  estate  of  Deck  &  Rogers  was  sought  to  be  sub- 
jected  to  the  satlsfiiction  of  the  debts  of  said  firm,  among  which  debts  were 
included  those  of  these  plaintiffs,  and  that,  therefore,  this  suit  was  wholly 
.unnecessary.  Wliatever  may  be  said  as  to  the  propriety  of  bringing  this 
•suit  pending  the  other  suit  referred  to^  this  is  not  a  ground  for  demurrer  to 
the  bill.  Our  statute  provides  that  if*  during  the  pendency  of  a  creditors' 
^5uit,  another  creditor  or  lienholder  should  bring  a  suit  on  his  claim,  the  court 
may  enjoin  him,  and  require  him  to  asserthis  lien  in  the  pending  suit.  Chap- 
ter 139,  g  7,  Code.  Or  the  court  may  make  such  order  in  the  cause  as  may 
fleem  proper.    Bilmyer  v.  8?iermanf  23  W.  Va.  656.  • 

The  second  ground*  and  tl^e  one  chiefly  relied  upon  by  the  appellees  to  sustaii^ 
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the  action  of  the  cfrcuiteourt,  is  that  the  bill  does  not  show  any  groandsforthe^ 
relief  sought  by  the  plain  tiffs.  This  ground  reaches  the  entice  merits  of  the 
bill.  It  is  contended  that,  since  the  averments  of  the  bill  show  that  the  bank- 
rupt court  took  jurisdiction  of  the  real  estate  of  the  defendant  Deck,  and  sold 
as  a  part  thereof  the  real  estate  sought  to  be  reached  by  this  8uit»  we  must 
presume  that  it  sold  free  from  incumbrance,  not  only  the  moiety  of  said  real 
estate  belonging  to  the  bankrupt  Deck,  but  that  it  also  sold  the  moiety  to* 
wliich  Rogers  held  the  legal  title  as  a  security  for  the  obligations  of  Deck, 
which  it  is  shown  had  been  discharged.  The  bankrupt  statute  provides  that, 
where  any  part  of  the  real  estate  of  the  bankrupt  is  in  dispute  or  subject  to- 
any  condition  or  lien,  the  assignee  mjay  either  sell  such  real  estate  subject  to* 
the  adverse  claim  or  lien,  or  he  may  sell  it  absolutely  and  free  from  incum- 
brance. But,  before  he  can  sell  the  property  free  from  incumbrance,  he  must 
obtain  an  order  for  that  purpose  from  the  court,  after  due  notice  to  the  ad' 
verse  claimant  or  the  person  holding  the  lien  on  it.  The  proper  mode  of  pro- 
ceeding in  such  case  is  by  petition  addressed  to  the  judge  of  the  court  of  bank- 
ruptcy, properly  entitled  in  the  cause,  and  duly  veriHed.  As  the  granting 
the  order  for  such  sale  is  not  a  matter  of  course,  the  petition  should  set  forth 
the  facts  to  justify  the  application,  and  state  what  persons  have  liens,  incum- 
brances, or  interests  in  the  property.^  Upon  the  hearing  of  such  application, 
the  court  may  grant  an  order  for  the  sale  of  the  property  free  from  incum- 
brance, and  when  the  sale  is  made  the  controversy  is  transferred  to  the  fund 
which  then  represents  the  property.  Whenever  the  assignee  sells  without 
such  order,  he  can  only  sell  subject  to  the  incumbrance,  and  does  not  give  to- 
the  purchaser  any  better  right  or  title  than  he  hims^  had.  The  purchaser, 
gets  simply  the  interest  of  the  bankrupt  in  the  property,  and  nothing  more.- 
Bump,  Bankr.  (10th  £d.)  141, 142;  In  re  McClellan,  1  N.  B.  B.  389;  McCance 
V.  Taylor.  10  Grat.  680;  Beall  v.  WcUker,  26  W.  Va.  741.  According  to  these 
authorities.  If  we  concede  that  the  bankrupt  court  had  the  power  to  sell  the 
Bogers  moiety  of  the  real  estate,  it  could  not  do  so  without  an  order  made  by 
the  court  for  such  sale,  after  due  application  and  notice  to  Bogers.  There  is 
nothing  in  the  facts  stated  in  the  bill,  or  the  exhibits  filed  therewith,  to  show 
that  such  order  had  been  obtained,  or  that  Bogers  had  any  notice  of  the  bank' 
rupt  proceedings.  But  as  Bogers  retained  the  title  to  this  moiety  to  secure 
the  payment  of  a  large  sum  of  money,  and  to  indemnify  him  against  liabili- 
ties assumed  by  Deck,  and  as  there  is  nothing  to  show  that  D^  bad  either 
paid  said  money  or  discharged  said  liabilities,  it  does  not  appear  that  he  liad 
even  an  equitable  interest  in  said  moiety.  It  does  not,  therefore,  appear  either 
that  the  bankrupt  court  attempted  to  sell  said  moiety,  or  that  Deck  had  any 
interest  which  it  could  sell.  The  legaltitle,  and,  so  far  as  the  bill  shows,  the* 
equitable  title  or  right,  as  well,  was  vested  and  remained  in  Bogers  until  after 
the  bankrupt  sale,  and  still  remains  in  him;  and,  this  being  the  case,  the 
judgments  recovered  by  the  plaintiffs  against  Bogers  operate  as  liens  thereon. 
Anderson  v.  Nagle,  11  W.  Va.  98;  Delaplain  v.  Wilkinson.  17  W.  Va.  242. 
It  may  appear,  when  all  the  facts  concerning  this  real  estate  are  brought  into 
the  cause  by  the  answers  of  the  defendants  or  otherwise,  that  the  plaintiffs 
have  no  right  to  subject  it  to  their  debts;  but,  taking  the  facts  set  forth  in 
the  bill  as  true,  and  as  all  the  facts,  as  we  must  do  on  demurrer,  it  seems  to 
me  it  sufllciently  appears  that  the  plaintiffs  have  a  cause  for  the  relief  they 
ask.  For  the  reasons  stated  the  decree  of  the  circuit  court  must  be  reversed ^ 
the  demurrer  to  the  bill  overruled,  and  the  cause  remanded  for  further  prcK 
ceedidgs. 

JoHKsoN,  P.,  and  Green  and  Wooi>s,  JJ.,  concurred. 
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Swisher  v.  Malone. 
(Supreme  Court  of  Appeals  of  West  Virginia.    September  16, 1888.) 

1.  Bastardy— Prosecution— -Evidence— Chastitt  of  Ck>MPLAiNANT. 

In  a  prosecution  for  bastardy  agaioBt  the  putative  father  of  a  bastard  child,  un- 
der the  provisions  of  chapter  80  of  the  Code,  the  character  of  the  complainant  for 
chastity  is  not  iavolved  in  the  issue.  ^ 

9.  Same— £viDBNc»— Intebooubss  with  Others  than  Defendant. 

Upon  the  trial  in  suoh  a  proceeding  the  defendant  will  not  be  permitted  to  intro- 
duce evidence  to  prove  that  the  complainant  has  at  any  time  had  carnal  connection 
with  other  men,  unless  such  connection  has  occurred  within  such  a  period  before 
the  commencement  of  her  sestatlon  that  it  is  possible  that  one  of  such  other  per- 
sons may  have  been  the  fatner  of  the  child.^ 

3.  Same— Impeachment  of  Ck)MPLAiNANT. 

If  upon  such  trial  the  complainant  upon  the  witness  stand,  in  her  examination  la 
chief  or  upon  cross-examination,  has  testified  that  she  has  never  had  connection  with 
any  man  other  than  the  defendant,  he  cannot,  for  the  purpose  of  impeaching  her  tes^ 
timony,  or  of  showing  that  he  is  not  the  father  of  the  child.  Introduce  testimonv 
tending  to  show  that  she  has  had  such  carnal  connection  wltn  other  men,  unless  it 
has  occurred  so  near  the  commencement  of  her  gestation  that  some  person  other 
than  the  defendant  may  be  the  father  of  the  ohild.^ 

4.  Hew  Trial— Nbwlt-Dxscoverbd  Evidence— Motion. 

A  motion  to  set  aside  a  verdict  and  award  a  new  trial,  foundednupon  an  affidavit 
of  newlv-disoovered  evidence,  which  fails  to  show  the  character,  relevancy,  and 
materiality  thereof,  will  be  overruled,  under  the  rule  established  by  this  court  in  the 
fifth  point  of  the  syllabus  in  BetsalVs  Case^  11 W.  Va.  706,  which  is  reaffirmed  in 
this  case. 
(Syllabus  by  the  Court,) 

Error  to  circuit  court,  Marion  county. 

Lee  P.  Watson,  for  plaintiff  in  error.  Atty.  Oen.  Caldwell,  for  defendant 
in  error. 

Woods,  J.  This  proceeding  was  founded  upon  a  warrant  for  bastardy  is- 
sued on  the  11th  of  December,  1882,  upon  the  complaint  of  Louisa  J.  Swisher, 
by  a  justice  of  the  peace  of  Marion  county,  accusing  Lee  L.  Malone  with  be- 
ing the  father  of  a  male  bastard  child  of  which  she  was  delivered  in  said 
county  on  the  20th  day  of  November,  1882.  Having  entered  into  the  recog- 
nizance required  by  law,  the  defendant  appeared  at  the  next  term  of  the  cir- 
cuit court  of  said  county,  and  pleaded  ''not  guilty."  The  issue  upon  this  plea 
was  afterwards,  on  the  6th  of  December,  1883,  tried  by  a  jury,  who  returned 
the  following  verdict:  "  We,  the  jury,  find  the  defendant  guilty. "  The  defend- 
ant  moved  the  court  in  arrest  of  judgment,  and  to  set  aside  the  verdict  and 
award  him  a  new  trial,  and  filed  in  partial  support  of  said  motion  for  a  new 
trial  the  following  affidavit:  "This  day  came  Lee  L.  Malone,  and  upon  his 
oath  says  that  he  is  the  defendant  in  the  above-entitled  action,  and  that  the 
jury  empaneled  therein  did  on  the day  of  December,  1883,  in  the  cir- 
cuit court  of  Marion  county,  render  a  verdict  finding  him  guilty  of  the  pater- 
nity of  the  bastard  child  of  which  the  plaintiff  was  heretofore  delivered.  Affi- 
ant says  that  since  the  trial  aforesaid  of  the  cause  aforesaid  he  has  discovered 
new  evidence  such  as  that  by  no  degree  of  diligence  could  have  been  secured 
at  the  former  trial;  that  said  evidence  is  material,  and  such  as  ought  to  pro- 
duce upon  another  trial  a  verdict  different  from  the  said  verdict  hereinbefore 
rendered  upon  the  meri,ts.  Affiant  says  that  he  has  discovered  sufficient  un- 
impeachable evidence  to  show  that  no  spelling-school  was  held  at  the  Watson 
school-house  on  the  night  of  February  10, 1882,  as  proved  upon  said  trial,  and 
upon  which  proof,  together  with  proof  that  this  affiant  was  then  and  there  at 
said  school-house,  the  said  plaintiff  recovered  said  verdict,  but  that  said  spell- 

ing-schooi  was  held  upon  the day  of ,  18—,  and  that  affiant  was 

not  then  at  said  school  as  aforesaid.    Affiant  also  has  discovered  new  evidetoe 

>  See  note  at  end  of  case. 
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proving  that  the  said  plaintiff  did  not  live  in  said  Marion  county  for  one  year 
next  preceding  the  date  of  the  birth  of  her  said  child  or  of  her  accusation  of 
affiant's  paternity  thereof  before  the  Justice.  And  this  affiant  says  that  at  the 
said  trial  of  said  cause  it  was  not  proved  that  the  child  of  which  said  plaintiff 
has  been  delivered  was  born  in  said  county  of  Marion  aforesaid.  L.  L.  Ma- 
lone.  Subscribed  and  sworn  to  before  me  this  20th  day  of  December,  1883. 
Clarence  L.  Smith,  Clerk.*'  These  several  motions  the  court  overruled,  and 
entered  judgment  upon  the  verdict,  that  the  defendant  pay  to  the  county  court 
of  Marion  county,  for  the  maintenance  of  the  cliild,  $50  a  year  for  each  year, 
payable  at  the  end  of  the  year,  from  the  11th  of  December,  1882,  to  the  20th 
day  of  November,  1889,  unless  it  sooner  die,  and  that  said  defendant  shall 
give  bond  in  the  penalty  of  $700,  with  such  sureties  as  may  be  deemed  suffi- 
cient by  the  court  for  the  performance  of  this  order,  and  that  the  plaintiff, 
Louisa  J.  Swisiier,  recover  from  the  defendant,  Lee  L.  Malone,  the  co^ts  by 
her  in  her  prosecution  expended.  During  the  trial  the  defendant  excepted  to 
certain  rulings  of  the  court,  which  were  saved  to  him  by  his  four  bills  of  ex- 
ceptions numbered,  respectively,  1,  2,  8,  and  4,  which  set  out  the  grounds  of 
error  complained  of  by  tlie  defendant  in  his  assignment  of  errors.  To  this 
judgment  a  writ  of  error  has  been  allowed.  The  errors  complained  of  in  the 
defendant's  first,  second,  and  fourth  bills  of  exceptions  may  be  considered  to- 
gether. Tlie  first  bill  states  that  after  the  plaintiff  had  introduced  evidence 
tending  to  show  that  the  defendant  was  the  father  of  the  bastard  child  of 
which  she  was  delivered  on  the  20th  day  of  November,  1882,  the  defendant 
offered  evidence  tending  to  show  that  the  general  charater  of  the  plaintiff  for 
chastity  is  bad,  and  for  a  long  time  before  the  conception  and  birth  of  said 
child  was  bad,  which  testimony  so  offered  by  the  defendant  the  court  rejected. 
The  second  bill  of  exceptions  stated  that  after  the  plaintiff  had  introduced  the 
evidence  in  the  first  bill  of  exceptions,  and  herself  liad  testified  in  answer  to 
questions  propounded  to  her  on  cross-examination,  that  she  had  never  carnally 
known  any  man  other  than  the  defendant.  The  said  defendant  offered  to  con- 
tradict her  by  proving  numerous  acts  of  carnal  intercourse  between  her  and 
numerous  other  persons,  occurring  frequently  during  a  period  of  three  years 
before  the  birth  of  said  child»  but  not  within  such  period  of  time  as  from  such 
intercourse  said  child  could  have  been  begotten,  which  testimony  so  offered 
the  court  rejected.  The  fourth  bill  of  exceptions  sets  out  that  after  the  plain- 
tiff had  testified  on  cross-examination  that  she  had  not  had  carnal  connection 
with  any  other  man  than  said  defendant,  he  proposed  to  contradict  her  by 
proving  numerous  acts  of  carnal  intercourse  between  her  and  numerous  other 
persons.  To  the  introd  uction  of  this  testimony  the  complainant  by  counsel  ob- 
jected, unless  from  the  time  of  such  connection  it  might  be  possible  that  by 
such  connection  some  such  third  party  might  be  the  father  of  the  child  of 
which  she  was  delivered,  and  the  court  sustained  said  objection  with  said 
qualification. 

This  case  presents  for  our  consideration  two  important  questions:  First, 
whether,  in  a  prosecution  for  bastardy  under  our  statute,  the  character  of  the 
complainant  for  chastity  is  involved  in  the  issue?  Second,  whether,  for  the 
pu]*pose  of  impeaching  her  credibility  as  a  witness  by  cross-examination  or 
otherwise,  or  of  showing  that  he  is  not  the  father  of  the  child,  it  is  competent  for 
the  defendant  to  introduce  evidence  to  prove  that  she  has  at  anytime  had  car- 
nal connection  with  other  men,  unless  such  connection  has  occurred  within 
such  period  before  the  commencement  of  her  gestation  as  to  render  it  possible 
that  some  one  of  such  other  men  may  have  been  the  father  of  the  child?  The 
prosecution  provided  by  chapter  80  of  the  Code  to  charge  the  putative  father 
with  the  support  of  his  illegitimate  child  is  in  no  sense  a  criminal  prosecution, 
nor  does  it  pretend  to  impose  upon  the  accused  any  punishment  for  his  un- 
lawful act  Its  only  purpose  is  to  prevent  the  illegitimate  child  from  becom- 
ing a  county  charge,  by  compelling  the  father  to  bear  the  burden  of  its  main- 
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tenanoe  and  support  in  its  tender  infancy,  which  would  otherwise  in  many  in- 
stances fall  upon  the  public.  The  proceedings  under  the  Code  to  effectuate 
this  purpose  are  simple  and  summary.  The  party  accused  is  arrested  upon  a 
warrant  issued  by  a  justice,  founded  upon  the  examination  of  the  woman  un- 
der oath,  taken  before  a  justice,  and  there  recognized  with  sufficient  surety  to 
appear  at  the  next  term  of  the  chneuit  court  of  the  proper  county,  to  answer  said 
charge,  and  to  abide  by  and  perform  the  order  of  the  court  in  relation  thereto. 
Upon  Reading  "not  guilty/'  the  issue  thereon  is  tried  by  a  jury,  if  not  waived 
^y  the  parties,  and,  if  the  defendant  is  found  guilty,  it  is  the  mity  of  the  court 
to  order  him  to  pay  to  the  county  court,  for  the  maintenance  of  the  child,  such 
sums  as  it  may  deem  proper  for  each  year  until  such  time  as  the  court  may 
appoint,  unless  it  sooner  die;  and  shall  order  the  father  to  give  bond  in  such 
penalty  and  with  such  sureties  as  it  may  deem  sufficient  for  the  performance 
of  such  order;  and  shall  order  him  to  jail  until  such  bond  be  given  in  the 
court  or  filed  in  the  clerk's  office,  with  sufficient  sureties,  to  be  approved  by  the 
court  or  the  clerk.  Chapter  80,  §  4,  Code.  It  will  thus  be  perceived  that  no 
•question  of  damages,  fine,  or  otlier  punishment  is  involved  in  the  proceeding. 
The  only  question  involved  in  the  issue  is  whether  the  defendant  is  the  father 
of  the  child,  and  when  that  fact  is  established  by  the  verdict  of  the  jury  find- 
ing him  guilty,  then  it  becomes  the  duty  of  the  court  to  charge  him  with  the 
payment  of  such  annual  sums  for  such  term  of  years  as  will  be  sufficient  for 
the  reasonable  maintenance  and  support  of  the  child,  and  thereby  save  the 
county  harmless  from  the  result  of  his  unlawful  act  during  the  period  fixed 
l>y  the  court.  This  being  the  sole  aim  and  purpose  of  the  statute,  it  will  be 
perceived  that  it  becomes  wholly  immaterial  whether  the  mother  of  the  illegit- 
imate child  before,  or  at  the  time  it  was  begotten,  was  good  or  bad,  chaste  or 
unchaste.  In  either  case  the  burden  imposed  upon  the  county  for  tlie  sup- 
port of  her  illegitimate  child  would  be  the  same,  and  if  only  the  fathers  of  ille- 
^timate  children  begotten  of  women  of  previously  chaste  character  could  be 
charged  with  their  support,  then  would  the  most  lewd  and  licentious  of  both 
aexes  be  relieved  from  all  responsibility  for  the  maintenance  and  support  of 
their  illegitimate  offspring. 

In  determining  wh^her  the  defendant  is  or  is  not  the  father  of  an  illegiti- 
mate child,  it  becomes  and  from  the  nature  of  the  case  must  be  immaterial 
whether  the  previous  character  of  the  mother  for  chastity  was  good  or  bad,  as 
the  injury  to  the  community  is  the  same  in  both  cases,  and  therefore  her  char- 
3€teT  for  chastity  is  not  involved  in  the  issue  in  this  proceeding.  If,  then, 
her  character  for  chastity  be  not  involved  in  tlie  issue  upon  the  plea  of  "not 
guilty"  in  this  proceeding,  it  follows  that  if  the  complainant,  when  examined 
4is  a  witness,  whether  in  chief  or  upon  cross-examination,  denies  having  had 
-carnal  connection  with  any  other  man  than  the  defendant,  it  is  wholly  im- 
material to  the  issue  whether  her  testimony  In  this  particular  be  true  or  false, 
unless  it  be  shown  that  such  carnal  connection  with  other  men  has  taken 
place  at  or  so  near  the  time  of  the  commencement  of  her  gestation  that  it  is 
possible  that  some  one  of  such  other  men  may  have  been  the  father  of  the 
child.  But,  if  the  defendant  can  do  so,  it  is  competent  for  him  to  prove  that 
she  has  had  such  carnal  connection  with  other  men  at  or  so  near  the  commence- 
ment of  her  gestation  that  some  of  them  may  have  been  the  father  of  the  child, 
for  the  proof  of  such  fact  would  greatly  weaken  the  force  of  her  testimony. 
And  in  case  she  had  on  the  witness  stand,  either  in  her  examination  in  chief  or 
upon  cross-examination,  denied  that  she  had  ever  had  carnal  connection  with 
other  men  than  the  accused,  and  she  was  afterwards  contradicted  on  that  poiut, 
or  the  fact  of  such  connection  with  others  about  that  period  was  proved  by 
afllnnative  evidence,  the  force  of  her  testimony .  would  be  weakened,  if  not  de- 
stroyed; but  to  have  this  effect,  or  any  effect  at  ail  to  impair  the  force  of  her 
testimony,  theproof  of  this  carnal  intercourse  with  other  men  must  be  confined 
to  a  period  so  near  the  oommenoement  of  her  gestation  that  some  of  such  otb« 
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persons  could  have  begotten  the  chilcl.  PhUUpa  v.  HoyU^  4  Gray,  568 ;  Bowen 
y.  Reed,  103  Mass.  48;  Eddy  v.  €hray,  4  Allen,  435;  Parker  v.  Dudley,  118 
Mass.  605 ;  Com.  v.  Moore^  8  Pick.  194 ;  Sahins  v.  JoneSf  119  Mass.  167 ;  JKoTuzn 
V.  Duffan,  126  Mass.  176.  It  is  apparent  that  none  of  the  acts  of  carnal  in- 
tercourse with  other  persons  than  the  defendant*  referred  to  in  his  second  and 
fourth  bills  of  exceptions,  took  place  at  such  a  time  that  from  such  connection 
it  was  possible  that  any  of  such  other  persons  could  have  been  the  father  of 
the  child  of  which  the  plaintiff  was  delivered  on  the  20th  day  of  November, 
1882.  It  follows,  therefore,  that  the  circuit  court  did  not  err  in  excluding 
from  the  jury  the  testimony  offered  by  the  defendant,  as  set  forth  in  his  first, 
second,  and  fourth  bills  of  exceptions.  The  defendant's  motion  in  arrest  of 
judgment  was  properly  overruled,  for  there  was  no  error  or  even  any  irregu- 
larity in  the  complaint,  warrant,  or  in  any  of  the  proceedings  thereon,  and 
nothing  in  support  of  this  motion  was  offered  to  the  trial  court  or  suggested 
in  this  court. 

Did  the  court  err  in  overruling  the  defendant's  motion  to  set  aside  the  ver- 
dict and  award  a  new  trial  on  account  of  the  matters^  set  up  in  his  atfldavit 
filed  in  support  thereof  ?  Three  grounds  are  alleged  in  the  affidavit  for  setting 
aside  the  verdict,  and  all  of  them  purport  to  be  newly-discovered  evidence. 
The  first  is  that  "since  the  trial  he  has  discovered  new  evidence  which  no  de- 
gree of  diligence  could  have  secured  at  the  former  trial;  that  said  evidence  is 
material,  and  such  as  ought  to  produce  upon  another  trial  a  different  verdict," 
What  the  substance  of  this  newly-discovered  evidence  is«  or  by  whom  it  is  to 
be  proved,  or  where  the  witness  resides,  or  why  it  was  not  procured  on  the 
former  trial,  or  whether  any  effort  was  made  or  diligence  used  to  obtain  the 
same,  or  whether  the  same  is  new  evidence  or  merely  cumulative,  does  not 
appear.  The  second  ground  is  that  he  has  discovered  sufficient  unirapeach- 
uble  evidence  to  show  that  no  spelling-school  was  held  at  a  certain  time  and 
place,  and  that  defendant  was  not  there,  as  proved  on  the  trial,  but  that  the 
spelling-school  was  at  a  different  time.  As  it  nowhere  appears  what  evi- 
dence was  introduced  on  the  trial,  we  are  unable  to  perceive  the  relevancy  or 
materiality  of  this  newly-discovered  fact,  even  if  the  same  should  be  proved. 
The  last  ground  is  that  he  has  discovered  new  evidence  proving  that  the  plain- 
tiff did  not  live  in  Marion  county  for  one  year  next  preceding  the  date  of  the 
birth  of  her  child,  or  of  her  accusation  against  the  defendant*  The  statute 
dot^s  not  require  that  the  complainant  shall  have  resided  for  one  year  preced- 
ing the  birth  of  her  child  in  the  county  in  which  her  complaint  is  made,  or 
that  the  child  shall  be  born  there.  It  is  immaterial  where  she  lived  at  the 
time  of  its  birth  or  afterwards,,  provided  only  that  she  shall  have  resided  ia 
the  county  in  which  the  complaint  is  made  for  one  year  preceding  said  com- 
plaint, and  that  the  child  is  not  then  **  three  yeai-s  old  or  upwards/'  As  the 
record  shows  the  complainant  was  examined  as  a  witness  on  the  trial,  the  de- 
fendant had  it  in  his  power  to  prove  by  her  where  she  lived  during  the  year 
preceding  the  date  of  her  complaint,  if  he  desired  to  do  so,  and  any  newly-dis- 
covered evidence  on  this  point  must  of  necessity  be  merely  cumulative.  The 
jury  having  found  the  defendant  guilty,  we  must,  in  the  absence  of  anything 
in  the  record  to  the  contrary,  presume  that  every  fact  necessary  to  w^arrant 
such  a  verdict  was  sufficiently  proved.  The  character  of  newly-dbcovered  evi- 
dence sufficient  to  authorize  the  court  to  set  aside  a  verdict  and  award  a  new 
trial  has  been  repeatedly  pasaed  upon  by  this  oourt,  and  we  feel  no  disposition, 
to  depart  from  rules  so  well  established  and  understood.  In  8Uite  v.  Betsall, 
11  W.  Va.  703,  this  court  established  the  rule  that  "to  authorize  the  granting 
of  a  new  trial  on  the  ground  of  affaer-discovored  evidence,  four  things  are 
necessary :  (1)  The  evidence  must  have  been  discovered  since  tlie  former  trial. 
(2)  It  must  be  such  as  reasonable  diligence  on  tike  part  of  the  party  asking  it 
could  not  have  secured  at  tlie  former  trial.  (3) .  It  must  be  material  in  its  oIk 
ject,  and  not  merely  uumulaUvei  isarroborative»  oivoollat«ral.    (4)  It.mqsi  be 
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sneb  as  oUght  to  produce  on  another  trial  an  opposite  result  on  the  merits.*^ 
Theee  rules  have  been  approved  and  applied  in  State  v.  Williams,  14  W.  Va. 
851 ;  Vamer  v.  Core,  20  W.  Va.  473;  Dotoer  v.  Church,  21  W.  Va.  23.  Ap- 
plying these  rules  to  the  affidavit  flled  by  the  defendant,  it  is  apparent  that  he 
has  shown  no  good  cause  for  setting  aside  the  verdict  and  granting  him  a  new 
trial,  and  his  motion  for  that  purpose  was  properly  overruled.  The  judgment 
of  the  circuit  .court  is  therefore  affirmed,  with  costs  and  $SK)  damages. 

Johnson,  P.,  and  Sntder  and  Grekn,  JJ.,  concurred. 

NOTE. 

Bastarbt — Eyidekos  — Character  of  Prosscutrtx— IirrKRcoxTRSB  with  Others 
THAK  Dbvbndakt.  On  a  trial  under  the  Maseach/aMtls  bastardy  aot^  evidence  of  an 
interview  by  plaintiit  with  a  man  other  than  defendant,  under  circuaistances  calculated 
to  excite  suspicion  of  improper  relations,  about  the  time  the  child  is  alleged  to  have  been 
begotten,  is  admissible.  Odewald  v.  Woodsum,  8  N.  E.  Rep.  347.  See,  also,  Daeglin% 
V.  State,  (Wis.)  14  N.  W.  Rep.  596.  But  it  is  a  general  rule  that  no  evidence  of  an  act 
of  sexual  intercourse  between  complainant  and  any  other  man  than  defendant  is  admis- 
sible, unless  so  near  in  time  as  to  afford  some  evidence  that  it  resulted  in  begetting  the* 
cbild  named  in  the  complaint.  Easdale  v.  Reynolds,  (Mass.)  9  N.  E.  Rep.  13 ;  Mastera 
V.  Marsh.  (Neb. )  27  N.  W.  Rep.  438.  And  such  evidence  being  immaterial,  is  not  even 
admissible  for  ttie  purpose  of  impeaching  the  credibility  of  complainant,  who  has  tes- 
tined  on  orosa-ezamination  that  she  has  had  sexual  intercourse  with  no  other  man. 
Sang  V.  Beers,  (Neb.)  80  N.  W.  Rep.  258.  But  Maxwell,  J.,  intimates  the  contrary 
doctrine  in  Altschuler  v.  Algaza,  (Keb.)  21  N.  W.  Rep.  401-  and  it  is  held  in  Ityuoa  that 
evidence  of  unchaste  conduct  of  the  complainant  with  anotner  man  is  admissible  as  go- 
ing to  her  credibility,  State  v.  Karver,  21 N.  W.  Rep.  161:  and  as  corroborating  defend- 
ant's denial  that  he  is  the  father  of  the  child,  State  v.  Woodworth,  Id.  490;  contra  in 
WisconBbi^  Bookhout  v.  State.  28  N.  W.  Rep.  179. 

Where  doubt  is  raised  as  to  the  paternity  of  the  child  by  reason  of  complainant's  car- 
nal intercourse  with  other  men  about  the  time  it  was  begotten,  other  facts  may  be 
shown  sufficient  to  satisfy  the  jury  that  defendant  is  the  father,  Altschuler  v.  Algaza, 
tttivra;  and  the  positive  testimony  of  complainant  should  not  control,  Baker  v.  State, 
(Wia.)2N.W.  Rep.  no. 

Winters  et  ux.  v.  Null  et  ah 
{Supreme  Court  of  Appeals  of  West  Virginia.    September  15, 1888.) 

1.  Appeal— Recort>—Exceptiok8,  Bill  of. 

A  paper  purporting  to  be  a  bill  of  exceptions,  and  copied  into  the  record  as  snch,. 
will  not  be  regarded  or  treated  by  the  appellate  oourt  as  a  part  of  the  record,  unless 
the  record  shows  that  it  was,  by  some  order  or  memorandum  entered  on  the  order- 
book  of  the  trial  court,  made  a  part  of  the  record. 

2.  Same — Instkcctions  Copied  into  Rbookd. 

instructions  copied  into  the  record,  when  there  Is  no  bill  of  exceptions  or  order  of 
the  court  referring  to  them,  will  not  be  regarded  as  any  part  of  the  record. 
{9yllabtis  by  the  Court) 

Error  to  circuit  court,  Marshall  county. 

W,  W,  Amett,  for  plaintiffs  in  error.  /.  B.  McZure  and  Bwing,  Melvin  dk 
Riley,  for  defendants  in  error. 

Johnson,  P.  This  was  an  action  of  trespass  on  the  case  for  malicious  pros- 
mention  brought  in  July,  1886,  in  the  circuit  court  of  Marshall  county.  The 
defendants  pleaded  not  guilty;  and  the  issue  was  tried  by  a  jury;  and  on  the 
:30th  day  of  October,  1886,  a  verdict  was  rendered  for  the  defendant.  Twa 
bills  of  exceptions  are  copied  in  the  record,  the  first  to  the  refusal  of  the  court 
to  permit  the  plaintiffs  to  prove  certain  facts.  After  a  number  of  witnesses, 
who  had  been  examined  by  the  defendants,  bad  testified  to  the  bad  character 
of  the  female  plaintiff  for  honesty,  they  had  been  asked,  on  cross-examina- 
tion, what  had  been  said  about  the  female  plaintiff,  which  was  the  basis  of 
her  reputation ;  and  the  croes^xamination  elicited  the  fact  that  it  had  been 
charg^  against  the  female  plaintiff  that  she  had  stolen  articles  ftom  various 
persons;  and  the  plaintifle  then  asked  to  he  p^^ioitted  to  put  those  persons 
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from  whom  it  had  been  alleged  the  female  plaintiff  had  stolen  on  the  stand, 
and  prove  that  the  charge  was,  in  fact,  false;  which  evidenoe  tlie  court  re- 
fused to  permit  to  be  introduced;  and  the  phiintiflCs  excepted.  The  second  bill 
of  exceptions  was  to  the  refusal  to  set  aside  the  verdict  and  grant  a  new  trial. 
The  motion  for  a  new  trial  was  based  on  the  ground  that  the  verdict  was 
-contrary  to  the  law  and  evidence,  because  of  the  exclusion  of  evidence,  and 
because  of  misdirection  to  the  jury.  Instructions  were  copied,  into  the  rec- 
ord,  but  it  does  not  appear  whether  they  were  given  or  refused.  To  this 
Judgment  a  writ  of  error  was  granted. 

The  first  error  assigned  is  that  the  court  refused  to  allow  the  plaintiffs  be- 
low to  introduce  evidence  tending  to  show  that  the  female  plaintiff  was  not 
.guilty  of  stealing  the  articles  which  witnesses  who  had  testified  to  her  bad 
reputation  had  heard  that  she  had  stolen.  It  seems  that  the  rumor  that  she 
had  stolen  certain  things  was  the  basis  of  her  bad  reputation.  It  certainly 
would  have  been  a  violation  of  the  rules  of  evidence  to  have  admitted  such 
evidence.  1  Greenl.  Ev.  §  461.  It  was  well  said  by  the  court  in  State  v. 
WoodiDorth,  65  Iowa,  141,  21  N.  W.  Bep.  490,  '*if  the  defendant  (here  the 
plaintiffs)  could  have  been  allowed  to  show,  by  cross-examination,  the  founda- 
'tion  of  the  bad  reports,  and  then,  by  evidence  in  chief,  show  that  he  was  not 
guilty  of  what  he  had  been  suspected,  the  state  should  have  come  prepared 
to  rebut  the  evidence  in  chief;  and,  under  such  a  rule,  any  trial  might  take 
the  form  of  an  indefinite  number  of  criminal  accusations  and  defenses  of  wit- 
nesses. It  was  the  defendant's  right,  by  cross-examination,  to  limit  and  de- 
fine the  character  of  the  bad  reports  against  him.  and  by  evidence  in  chief  to 
-directly  rebut  the  state's  evidence.  This  he  did  do,  and  with  this  we  think 
he  should  have  been  content."  Here  the  question  was  raised  whether  the 
general  reputation  of  the  female  plaintiff  as  a  peaceable  and  law-abiding  citi- 
zen was  good  or  bad.  The  plaintiff,  in  cross-examination  of  the  witnesses 
against  her  on  that  issue,  had  a  right  to  test  their  accuracy,  and  to  find  out, 
if  she  could,  on  what  those  who  spoke  against  her  reputation  based  that  rep- 
utation; and  it  might  have  been  thus  shown  that  her  reputation  was  not  in 
fact  bad.  And  she  could  also  introduce  evidence  in  rebuttal  to  show  that  her 
reputation  was  good.  But  it  would  not  do  to  ascertain,  on  cross-examina- 
tion, on  what  charges  against  her  the  bad  reputation  was  founded,  and  then 
introduce  evidence  in  chief  to  prove  the  charges  were  false,  as  such  a  rule 
.might  raise  interminable  collateral  issues,  and  the  end  of  litigation  could 
never  be  reached.  It  is  also  insisted  that  the  court  erred  in  refusing  to  per- 
mit the  female  plaintiff  to  offer  evidence  on  the  trial  that  she  was  not  the 
party  referred  to  as  having  stolen  the  articles  charged.  It  is  not  necessary 
here  to  decide  whether,  under  the  circumstances  of  the  case  as  disclosed  by 
the  record,  the  female  plaintiff  could  have  been  permitted  to  prove  that  she 
was  not  the  woman  whom  the  neighbors  had  heard  was  guilty  of  theft,  and 
thus  to  show  that  her  bad  reputation  was  founded  entirely  in  mistake,  because 
the  record  fails  to  disclose  the  fact  that  any  such  evidence  was  offered. 

I  have  considered  the  bill  of  exceptions  raising  the  question  we  have  Just 
decided,  although  it  is  insisted  that  that  bill  of  exceptions  is  no  part  of  the 
record.  It  has  been  frequently  decided  that  a  paper  purporting  to  be  a  bill 
of  exceptions,  and  copied  into  the  record  as  such,  will  not  be  regarded  or 
treated  by  the  appellate  court  as  a  part  of  the  record,  unless  the  record  shows 
that  it  was,  by  some  order  or  memorandum  entered  on  the  order-book  of  the 
trial  court,  made  a  part  of  the  record.  Bank  v.  Showaore^  26  W.  Ya.  48. 
The  only  order  in  the  record  with  regard  to  saving  any  exceptions  is  as  fol- 
lows: ''Mem. — The  plaintiffs  excepted  to  the  ruling  of  the  court  refusing  to 
■set  aside  the  verdict  herein  and  grant  a  new  trial,  and  tendered  his  bill  of  ex- 
-ceptions,  and  asked  that  it  be  signed,  sealed,  and  made  a  part  of  the  record, 
which  is  done  accordingly."  8o  it  is  clear  that  the  bill  of  exceptions  as  to 
the  failure  to  admit  evidence  is  no  part  of  the  record;  but»  as  I  have  before 
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8aid»  even  if  it  were,  it  contains  nothing  to  the  prejudice  of  the  plaintiffs  in 
error.  We  will  consider  the  bill  of  exceptions,  which  is  a  part  of  the  record, 
as  to  the  refusal  to  set  aside  the  verdict  and  grant  a  new  trial.  The  grounds,. 
as  set  out  in  the  bill  on  which  the  motion  was  based,  are:  First.  That  the 
verdict  is  contrary  to  law  and  the  evidence.  It  is  not  perceived  what  princi- 
ple of  law  has  been  violated ;  and  the  evidence  is  not  in  the  record.  Second. 
Because  of  misdirection  and  erroneous  instructions  by  the  court.  A  number 
of  instructions  are  copied  into  the  record,  but  they  are  clearly  no  part  thereof; 
and,  if  tbey  were,  tiiere  is  nothing  to  show  whether  they  were  given  or  re- 
fused. Therefore  it  does  not  appear  that  the  court  misdirected  or  improperly 
instructed  the  Jury.  The  last  ground  is  that  the  court  refused  to  admit  cer- 
tain evidence.  As  we  have  seen,  the  record  fails  to  show  that  any  evidence 
was  improperly  refused  to  be  admitted,  for  the  bill  of  exceptions  raising  that 
question  is  no  part  of  the  record.  There  is  no  error  in  the  Judgment,  and  it 
is  affirmed. 

Gbeen,  Sntder,  and  Woods,  JJ.,  concurred. 


Kinsley  «.  Monongalia  Coxtnty. 
iSuTpT€fms  Court  of  Appeals  of  West  Virgifnia.    September  16, 1888.> 

L   COUNTIBS— Ck>NTRAOTS— PBRFOBMANCB. 

Where  a  county  court  made  a  contract  for  making  a  road  and  building  a  bridge 
according  to  certain  si>ecifications.  and  added,  *'to  the  satisfaction  of  the  court, "  it 
means  that  it  must  be  done  according  to  the  Bpecifloations,  and  that  would  be  to  the 
satisfaotion  of  the  court.  In  such  case,  in  a  suit  by  the  contractors  for  damages 
for  breach  of  the  contract,  the  declaration  need  not  allege  that  the  work  was  done 
**to  the  satisfaction  of  the  court.  ** 
2.  Samb— EviDSNCE— Rbport  ow  Commissioners. 

Where  an  action  is  brought  for  breach  of  contract  made  by  commissioners  of  a 
oonnty  court  with  the  plaintifT,  a  report  made  by  these  oommlssioners  to  the  county 
court,  that  the  contractor  had  failed  to  comply  with  his  contract,  is  improper  evi- 
dence. 

8.   PATME»iy-PLBADIHG-J"OIlIDBR  OF  IbSUB. 

A  plea  of  payment  should  conclude  to  the  country ;  and,  where  a  plea  of  payment 
is  pleaded,  the  plaintiff  may,  without  the  formal  addition  of  the  simiMter,  proceed 
to  trial  as  though  the  issue  nad  been  formally  joined. 

4.  Jubt—Empaneung— Oath— Validity  of  Verdict. 

If  the  jurr  be  sworn  to  try  the  issue,  and  several  issues  have  been  joined,  and  the 
yerdict  of  the  jury  is  responsive  to  them  all,  the  appellate  court  will  disregard  such 
irregularity,  and  will  consider  all  the  issues  as  decided  by  the  verdict. 

5.  Afvbal— Rbvibw— Ikstructions^Matters  not  Apparent  on  Record. 

Where  the  court  refuses  an  instruction  to  the  jury,  the  appellate  court  would  not 
reverse  the  judgment,  unless  enough  of  the  evidence  had  been  set  out  in  the  excep- 
tion to  show  the  relevancv  and  propriety  of  the  instruction,  because  error  must  td- 
firmatively  appear;  and  for  the  same  reason,  if  the  court  gives  the  instruction, be- 
fore the  appellate  court  will  reverse  the  judgment  the  record  must  show  the  in- 
struction wrong,  or  that  it  could  not,  in  any  aspect  of  the  case,  be  properly  given. 
iSyUdbus  by  the  Court.) 

Error  to  circuit  court,  Monongalia  county;  A.  B.  Fleming,  Judge. 
P.  If.  Keck,  for  plaintiff  in  error.    Berkshire  dk  8turgiss,  for  defendant  in 
error. 

Johnson,  P.  John  A.  Kinsley,  in  December,  1884,  brought  (tssumpsit 
against  the  defendant  to  recover  damages  for  breach  of  contract  for  altering 
a  road  and  building  a  bridge  for  said  county.  The  declaration  contained  the 
common  connts»  and  also  a  special  count.  The  defendant  demurred  to  the 
declaration  and  each  count,  and  the  court  overruled  the  demurrer.  The  de- 
fendant then  pleaded  non  assumpsit,  on  which  the  plaintiff  took  issue.  The 
defendant  also  pleaded  payment,  to  which  plea  there  was  no  formal  replica- 
tion.    The  jury  was  sworn  to  txj  the  issue,  and  rendered  a  verdict  for  the 
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plaintiff  for  the  sum  of  $287.  A  motion  was  made  by  the  defendant  to  set 
aside  the  verdict  and  for  a  new  trial,  which  motion  the  court  overruled,  and 
entered  judgment  on  the  verdict.  During  the  trial  the  defendant  saved  three 
several  bills  of  exceptions:  The  first,  to  the  refusal  of  the  court  to  admit  in 
evidence  a  certain  order  of  the  county  court;  the  second,  to  the  giving  of  an 
instruction;  the  third,  to  the  refusal  to  set  aside  the  verdict  and  grant  a  new 
trial.  To  the  judgment  the  defendant  obtained  a  writ  of  error  and  super^ 
sede<i8. 

Tiie  first  error  assigned.is  to  the  overruling  of  the  demurrer  to  the  declara- 
tion. The  only  objection  urged  against  the  declaration  is  that  the  special 
oount  is  fatally  defective,  because  it  does  not  allege  that  the  woric  on  the  rail- 
road bridge  was  done  to  the  satisfaction  of  the  court.  The  bond  executed  b/ 
the  contractor,  Kinsley,  with  Lauham  and  Hall  sureties,  to  do  the  work,  re- 
cites the  contract;  which  was  as  follows:  That  Kinsley*  for  the  sum  of  $800, 
should  make  the  road  and  bridge  according  to  certain  specifications,  which 
were  set  out;  and,  in  the  bond,  the  contractor  bound  himself,  "in  considera- 
tion of  the  sum  of  eight  hundred  dollars  .to  be  paid  to  the  said  John  A.  Kins- 
ley when  said  work  is  completed,  according  to  the  specifications  aforesaid,  and 
to  the  satisfaction  of  the  county  court  of  Monongalia  county,"  to  complete 
said  work,  according  to  said  specifications,  by  November  1, 1883.  The  bond 
-concludes:  "Now,  if  the  said  John  A.  Kinsley  shall  fully  and  faitjifuily  per- 
form said  work  according  to  the  specifications  aforesaid,  and  within  the  time 
aforesaid,  then  the  above  obligation  to  be  void;  else  to  remain  in  full  force 
and  virtue. "  If  the  work  was  done  according  to  tlie  specifications,  and  within 
the  time  required,  it  would  certainly  be  to  the  satisfaction  of  the  court,  within 
the  meaning  of  the  terms  of  the  bond.  The  contract  was  to  make  the  road 
and  build  the  bridge,  according  to  the  specifications,  and  within  the  time 
specified,  for  the  consideration  of  $800.  It  was  not  necessary  that  the  decla- 
ration should  allege  that  they  were  made  and  built  "to  the  satisfaction  of  the 
court."   The  declaration  is  good,  and  the  demurrer  was  properly  overruled. 

The  next  error  assigned  is  that  the  court  erred  in  not  setting  aside  the  ver- 
dict, because  there  was  no  replication  to  the  defendant's  plea  of  payment.  In 
DouylcLsa  v.  Land  Co.^  12  W.  Ya.  502,  it  was  held  that  the  plea  of  payment, 
whether  in  assumpsit,  debt,  or  covenant,  should,  in  this  state,  conclude  to 
the  country.  In  Bank  v.  Kimberlands,  16  W.  Va.  555,  it  was  held  that  if  a 
plea  concludes  to  the  country,  as  non  assumpsit  or  payment,  the  plaintiff 
may,  without  the  formal  addition  of  the  similiter,  proceed  to  trial,  as  though 
the  issue  had  been  formally  joined.  In  that  case,  as  in  this,  the  defendant 
pleiided  non  assumpsit  and  payment.  In  that  case  there  were  no  replications 
filed  to  the  pleas,  or  either  of  them,  and  no  formal  issue  was  joined  on  either 
of  these  pleas.  The  court  said:  "Though  no  formal  issues  were  taken  on 
the  pleas  of  non  assumpsit  and  payment,  yet,  as  both  these  properly  conclude 
to  the  country,  the  plaintiff  had  a  right,  without  the  formal  addition  of  a 
similiter,  to  proceed  by  trial  on  them,  as  though  issue  had  been  formally 
joined  upon  them.  But  it  is  otherwise  if  the  plea  concludes  with  a  verifica- 
tion. "  The  motion  was  properly  overruled  In  this  case  there  were  two  pleas, 
and  the  order  shows  the  jury  was  sworn  to  try  the  issue  joined.  In  this  case, 
as  the  verdict  was  responsive  to  both  issues,  this  could  make  no  difference. 
If  the  jury  be  sworn  to  try  the  issue,  and  several  issues  have  been  joined,  and 
the  verdict  of  the  jury  is  responsive  to  them  all,  the  appellate  court  wilt  dis- 
regard such  irregularity,  and  will  consider  all  the  issues  as  decided  by  the 
verdict.    Bank  v.  Kimberlands,  16  W.  Va.  555. 

It  is  also  assigned  as  error  that  the  court  gave  the  following  instruction  to 
the  jury:  "If  the  jury  believe,  from  the  evidence,  that  plaintiff  failed  to  prove 
that  the  road  was  constructed  as  required  by  the  contract  in  writing,  yet  if 
the  defendant  has  accepted  the  plaintiff  *s  work,  and  enjoys  the  l>enefit  thereof, 
the  plaintiff  may  recover  the  value  to  the  defendant  of  the  work  so  done  and 
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accepted,  not  exceeding  the  contract  price,  and  less  any  payments  thereon.  •• 
The  whole  evidence  is  not  certified.  If  the  court  Ii'ad  refused  the  Instruction, 
the  appellate  court  would  not«  on  well-estahlished  principios,  have  reversed 
the  judgment,  unless  enough  evidence  had  been  set  out  to  show  the  relevancy 
and  propriety  of  the  instruction,  because  error  roust  affirmatively  appear;  and 
for  the  same  reason,  if  the  court  gives  the  instruction,  the  record  must  show 
the  instruction  wrung,  or  that  it  could  not,  in  any  aspect  of  the  case,  be  prop- 
erly given,  or  the  court  will  not  reverse  the  judgment  because  the  instruc- 
tion was  given.  The  insti*uction  here  might  be  correct  under  certain  cir- 
•cumstances;  and  from  the  character  of  the  issues,  we  cannot  say  it  was  im- 
proper. 

It  is  also  insisted  that  the  court  erred  in  refusing  to  admit  in  evidence  an 
order  of  the  county  court.  A  number  of  onders  were  properly  admitted,  such 
ns  the  order  appointing  viewers;  the  order  appointing  commissioners  to  con- 
tract for  the  work;  the  order  requiring  certain  money  to  be  paid  to  the  con- 
tractor, etc.  After  these  orders  and  others  liad  been  admitted,  the  defendant 
offered  to  read  to  the  court  a  report  of  the  commissioner  who  had  made  on 
behalf  of  the  court  the  contract  with  Kinsley,  which  report  was  made  to  the 
<M>unty  court;  and  represeuted  that  the  contractor  had  not  complied  with  the 
requirements  of  his  contract,  and  wherein  he  had  failed:  and  giving  their 
reasons  for  refusing  to  accept  the  road  and  bridge,  and  stating  that  they  had 

on  the day  of  December,  1883,  given  another  order  for  $300,  which  in 

their  opinion  was  sufficient  for  the  work  done.  This  report  was  approved, 
and  conlirmed  by  the  court.  The  couiii  refused  to  admit  this  evidence,  and 
we  think  properly.  If  was,  in  effect,  thu  county  court  giving  its  own  decla- 
ration as  to  the  broach  of  the  contract,  as  evidence  in  its  own  behalf.  The 
issue  was  whether  the  work  had  been  done  accoitling  to  contract,  and  the 
'Commissioners  could  give  their  evidence  before  the  jury  like  other  witnesses, 
And  be  subject  to  cross-examination.  But  it  certainly  would  have  been  sub- 
yersive  of  the  elementary  roles  of  evidence  to  have  permitted  their  statements, 
made  at  another  time  and  place,  in  the  absence  of  the  plaintiff,  to  go  in  evi- 
dence in  behalf  of  their  employers. 

The  last  error  assigned  is  that  the  court  refused  to  set  aside  the  verdict,  and 
grant  a  new  trial.  The  grounds  are — First,  It  was  contrary  to  law  and  evi- 
dence. The  evidence  is  not  before  the  court.  Second,  Because  the  court  im- 
properly instructed  the  jury.  We  have  seen  the  instruction  was  right.  There 
is  no  error  in  the  judgment,  and  it  is  affirmed. 

Grsbn,  SiiYDEB,  and  Woods,  JJ.,  concurred. 


Beck  tj.  Thomson. 
(Supreme  Court  of  Appeals  of  West  Virginifi.    September  IB,  1888.) 

Assault  akd  Battert— Dam aobs— Punitive— CoMPEsdATORY. 

In  an  action  for  trespass  for  an  assault  and  battery,  damages  cannot  be  recovered 
for  the  purpose  of  punishing  the  defendant,  but  for  compensation  for  the  injury 
done  by  him ;  and  in  considering  the  quantum  of  damages,  the  jury  have  a  right  to 
consider,  not  only  the  physical  injury,  and  physical  suffering,  and  expenses  and 
loss  of  time  and  wages,  but  for  the  mental  anguish,  shame,  and  dishonor  suffered 
by  the  injiAred  party. 

Bamr. 

In  such  an  action,  an  instruction  that,  "if  the  jury  believe  fr(Mn  the  evidence  that 
the  assault  in  the  declaration  mentioned  was  committed  by  defendant,  the  plain- 
tiff is  only  entitled  to  compensation  for  such  injuries  as  he  may  have  shown  from 
the  evidence  were  caused  by  the  assault,  they  will  not  Award  punitive,  vindictive, 
or  exemplary  damages, "  was  properly  rt^used,  because  it  does  not  propound  the 
law  correctly,  and  is  misleading. 

New  Tbialt— Disqualipication  of  Juror. 

A  new  trial  will  not  be  granted  on  account  of  the  dlsqualiflcation  of  a  juror  for 
matter  that  la  a  principal  cause  of  challenge,  which  existed  before  he  was  elected 
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and  8wom  as  sncli  juror,  but  which  was  unknown  to  the  party  until  after  the  trial, 
and  which  could  not  have  been  discovered  by  the  exercise  of  ordinary  diligenoe, 
unless  it  appears  from  the  whole  case,  made  before  the  court  on  the  motion  for  a 
new  trial,  that  the  party  suffered  injustice  from  the  fact  that  su<^  juror  served  in 
the  trial  of  the  case. 

4.  Same. 

A  juror  served  on  the  trial  of  a  case  when  he  was,  under  the  statute,  disqualified 
by  reason  of  his  having  a  similar  case  ready  for  trial  in  the  same  court.  The  coun- 
sel knew  he  was  disqualified  after  he  was  sworn,  and  before  verdict,  and  the  de- 
fendant moved  for  a  new  trial  on  the  ground  that  the  juror  v^as  disqualified;  and 
it  did  not  appear  that  the  defendant  had  been  injured  by  the  said  juror  serving  oa 
the  jury.    Held  no  ground  for  a  new  triaL 

{SyUahua  hy  the  Court) 

Error  to  circuit  court,  Jefferson  county;  Ohables  J.  Falkner,  Judge. 
H'.  H.  TraverSf  for  plaintiff  in  error.    George  Baylor^  for  defendant  in 
error. 

Johnson,  P.  This  is  an  action  of  trespass,  brought  in  the  circuit  court  cl 
Jefferson  county  in  January,  1886,  for  an  assault  and  battery  committed  by 
the  defendant  upon  the  plaintiff.  The  defendant  pleaded  not  guilty,  and  on 
trial  of  the  issue  the  jury  rendered  a  verdict  for  $250  damages.  The  defend- 
ant moved  for  a  new  trial,  which  motion  was  overruled,  and  judgment  en- 
tered on  the  verdict  The  defendant  saved  two  bills  of  exceptions, — the  first, 
to  the  refusal  to  give  an  instruction;  the  second,  to  the  refusal  of  the  court 
to  set  aside  the  verdict,  and  grant  a  new  trial.  A  writ  of  error  and  superse- 
deas were  granted  the  defendant. 

The  first  error  assigned  is  that  the  court  refused  to^give  the  following  in- 
struction: "If  the  jury  believe  from  the  evidence  that^he  assault  in  the  dec- 
laration mentioned  was  committed  by  the  defendant,  the  plaintiff  is  only  en- 
titled to  compensation  for  such  injuries  as  he  may  have  shown  from  the  evi- 
dence were  caused  by  the  said  assault,  they  wiU  not  award  punitive,  vin- 
dictive, or  exemplary  damages. "  The  rule  as  to  the  kind  of  damages  a  party 
is  entitled  to  recover  in  an  action  for  seduction  was  announced  by  this  court 
in  Riddle  v.  McQinnis,  22  W.  Ya.  258.  which  is  that  '*tbe  Jury  in  estimating 
the  damages  sustained  by  the  plaintiff  may  take  into  consideration  the  men- 
tal anguish,  the  dishonor  and  shame  endured  by  the  plaintiff,  as  well  as  the 
actual  expenses  incurred  by  reason  of  the  wrongful  act  of  the  defendant." 
That  was  an  action  for  seduction,  in  which  there  was  no  physical  suffering; 
but  in  an  action  for  assault  and  battery,  in  addition  to  the  physical  injury 
and  suffering  endured  by  the  plaintiff,  he  also  would  suffer  mental  anguish, 
because  of  the  dishonor  and  shame,  and  for  all  these  he  would  be  entitled  to 
be  compensated  in  damages.  In  Pegram  v.  Stortz,  6  S.  E.  Rep.  485,  decided  by 
this  court  February  28,  1888,  after  quoting  the  provision  of  the  statute,  that 
"an  action  may  be  maintained  ♦  ♦  *  by  a  wife  against  the  person  selling 
or  furnishing  such  spirituous  liquors,  as  well  as  for  all  such  damages  as  the 
plaintiff  has  sustained  by  reason  of  the  selling  or  giving  such  liquors,  as  for 
exemplary  damages,'*  it  was  held  that  "by  exemplary  damages  is  meant,  not 
additional  damages,  given  as  a  punishment  of  the  defendant  for  selling  in- 
toxicating liquors  to  her  husband  illegally,  but  damages  which  shall  not 
only  compensate  her  for  injury  to  her  means  of  support,  but  also,  in  a  proper 
case,  damages  wliich  shall  compensate  her  for  her  mental  anguiUb."  In  this 
last  case,  the  doctrine  that  in  a  civil  case  punitive,  vindictive,  or  exemplary 
damages  can  be  imposed  as  a  mere  punishment  to  the  defendant,  is  repudi- 
ated. But  it  by  no  means  follows  that  in  an  action  for  an  injury  wantonly 
inflicted  by  one  person  upon  another  the  damages  are  confined  to  the  mere 
making  g'Kxi  the  pecuniary  loss  which  the  injured  party  has  suffered, — as  his 
loss  of  wages  for  the  time  he  was  disabled,  and  the  expenses  of  nursipg  and 
medical  attendance, — but  he  is  not  only  entitled  to  recover  for  these,  but 
for  the  physical  injury  received,  and  the  physical  suffering  endured;  but  the 
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jury  may,  in  addition  to  this,  compensate  him  for  the  mental  anguish,  shame» 
and  dishonor  which  he  has  sufFereid. 

In  this  case  the  instruction  was  that  the  plaintiff  was  *'only  entitled  to 
compeDsation  for  such  injuries  as  he  may  have  shown  from  the  evidence  were 
caused  by  the  assault;  they  will  not  award  punitive,  vindictive,  or  exemplary 
damages."  Now,  we  have  seen  from  the  decision  in  Pegram  v.  Starts,  su^ 
pra,  that  exemplary  damages  may  be  recovered,  not  by  way  of  punishment 
to  the  defendant,  but  compensation  to  the  plaintiff.  Thelb  terms  have  been 
used  with  different  definitions,  and  have  not  uniformly  been  understood  to 
mean  the  same  thing.  The  instruction,  coupled  with  the  last  clause,  would 
say  to  the  ordinary  juryman,  ''Don't  give  the  plaintiff  any  damages  except 
for  loss  of  time,  expense  of  nursing,  and  medical  attendance;"  that  is  what 
they  would  understand  by  compensation  for  such  injuries  as  he  may  have 
shown  from  the  evidence  were  caused  by  the  said  assault.  The  instruction 
did  not  propbund  the  law  correctly,  was  misleading,  and  properly  refused. 

The  second  bill  of  exceptions  shows  by  an  affidavit  of  the  defendant  that 
J.  H.  Langdon,  one  of  the  jurors  who  rendered  the  verdict  against  him,  says: 
"That  he  was  not  informed,  and  did  not  know  until  after  the  said  case  was 
argued  and  submitted  to  the  jury,  that  one  of  the  said  jurors,  J.  H.  Lang* 
don,  had  pending  in  the  same  court  any  matter  of  fact  to  be  tried  by  a  jury» 
which  was  expected  to  be  tried  during  the  same  term,  or  that  he  had  a  mat- 
ter of  like  character  as  that  involved  in  said  cause,  in  which  this  defendant 
is  a  party. " 

The  bill  of  exceptions  further  shows  that  one  of  the  jurors  who  was  sworn 
to  try  the  issue  joined  in  this  case  was  one  of  the  venire  summoned  for  the 
term ;  that  at  the  same  term  of  the  court  an  action  of  trespass  on  the  case  for 
an  assault  and  battery,  in  which  said  juror  was  plaintiff,  had  matured  for 
trial,  and  was  set  for  trial  on  the  calendar  of  the  court  the  next  day  after  the 
day  of  the  trial  of  this  action;  that  this  disqualification  of  said  juror  was 
known  to  counsel  for  defendant  after  the  jury  retireii,  and  before  the  rendi- 
tion of  their  verdict;  and  that  no  motion  was  made  to  the  court  on  this  sub- 
ject until  after  verdict.  The  court  overruled  the  motion  for  a  new  trial,  and 
entered  judgment  and  the  defendant  excepted.  The  statute  under  which  it 
is  claimed  the  verdict  should  be  set  aside  is  section  28  of  chapter  116  of  the 
Code,  and  is  as  follows:  "No  peraon  shall  serve  as  a  juror,  except  in  trials 
for  felony,  at  any  term  of  a  court  during  which  he  has  any  matter  of  fact  to 
be  tried  by  a  jury,  which  shall  have  been,  or  is  expected  to  be,  tried  during 
the  same  term. "  Acts  1882,  o.  83.  Section  19  of  the  same  chapter  of  the 
Code  (116)  provides  as  follows:  "No  irregularity  in  any  writ  of  venire  facias, 
or  in  the  drawing,  summoning,  or  impaneling  of  jurors,  shall  be  sufficient 
to  set  aside  the  verdict,  unless  the  party  making  the  objection  was  injured  by 
the  irregularity,  or  unless  the  objection  was  made  before  the  swearing  of  the 
jury."  In  State  v.  McDonald^  9  W  Va.  456,  a  member  of  the  grand  jury 
which  found  the  indictment  was  sworn  to  try  the  prisoner,  and  after  the  trial 
motion  was  made  to  set  aside  the  verdict  on  the  ground  that  the  juror  was 
disqualified.  The  motion  was  denied,  and  the  appellate  court  affirmed  the 
judgment.  And  so  it  has  been  held  in  this  state  that,  when  it  does  not  ap- 
pear any  injustice  was  done  the  party,  a  verdict  will  not  be  set  aside  because 
a  juror  had  made  up  and  expressed  an  opinion  on  the  case  before  he  was 
sworn  as  a  juror.  State  v.  Strauder,  11  W.  Va.  745;  Stoeeney  v.  Baker,  13 
W.  Va.  158;  State  v.  Greer,  22  W.  Va.  800.  The  same  rule  has  been  held  where 
the  juror  was  disqualified  because  he  was  not  a  citizen  of  the  state.  Zicke- 
foose  V.  KuykendtUl,  12  W.  Va.  23.  The  rule  as  laid  down  in  those  cases  is 
as  to  civil  cases  as  well  as  in  criminal  cases,  that  a  new  trial  will  not  be 
granted  for  matter  that  is  a  principal  cause  of  challenge,  which  existed  be- 
fore he  was  elected  and  sworn  as  such  juror,  but  which  was  unknown  to  the 
party  until  after  the  trial,  and  which  could  not  have  been  discovered  by  the 
v.Ts.E.no.U— 29  '  ,  .  , 
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exercise  of  ordinary  diligence,  unless  it  appears  from  the  whole  case  that  the 
party  suffered  injustice  from  the  fact  that  such  juror  served  upon  the  case. 
And  the  meaning  of  the  words,  ''unless  it  appears  from  the  whole  case  tliat 
the  party  suffered  injustice  from  the  fact  that  such  juror  served  upon  the 
case,"  is,  unless  it  appears  from  the  whole  case,  as  shown  by  the  evidence 
submitted  to  the  court  on  a  motion  for  a  new  trial,  (and  not  from  the  evi- 
dence before  the  jury,)  tliat  the  party  suffered  injustice  from  the  fact  that 
such  juror  served^ipon  the  case.  State  v.  Greert  22  W.  Va.  800.  It  does  not 
from  the  record  appear  that  Thomson  suffered  the  slightest  injustice  by  rea- 
son of  the  disqualified  juror  being  on  the  jury.  There  is  no  reason  to  distin- 
guish this  case  from  the  others  we  have  cited.  The  statute  covers  them  all 
alike.  It  is  here  insisted  that  section  28  of  chapter  116  is  an  inhibition  to  the 
juror  sitting  in  the  case;  but  section  19  of  the  same  chapter,  which  must  be 
read  with  it,  declares  that  in  such  case  the  verdict  shall  not  be  set  aside  un- 
less the  objection  was  made  before  the  jury  was  sworn,  or  the  party  making 
the  motion  was  injured  by  the  irregularity.  No  injury  was  done  him;  and 
it  would  greatly  interfere  with  the  administration  of  justice  if  verdicts  could 
be  set  aside  for  such  reasons.  There  is  no  error  in  the  judgment,  and  it  is 
affirmed. 

Grsbn,  Smyder,  and  Woods,  JJ.,  concurred. 


Woodford  v.  Hull. 
.    (Surn-eme  Court  of  Appeals  of  West  ViirgMUk,    Beptember  15, 188S.) 

1.  Apfbal— From  iNrBRiOB  Ck>UBTft— Whbn  Liss—MANDAJfUs.    • 

Where  a  judgment  has  been  rendered  by  a  justice  upon  the  verdict  of  a  jury,  the 
circuit  court  cannot,  by  mondamtM,  compel  the  justice  to  grant  an  appeal  from 
said  judgment;  the  constitution  forbidding  any  appeal  In  such  oai 


2.  Cbbtiobari—Proobdubb. 

A  case  in  which  it  is  held  that  a  petition  for  mamdaimwe  could  not  be  sustained 
as  a  proceeding  by  certAorari, 
(SyHcLbue  by  the  Court) 

Error  to  circuit  court,  Lewis  county;  Henry  Brannon,  Judge. 
Thomas  Hunton,  for  plaintiff  in  error.     W.  W.  Brannofh  for  defendant  in 
error. 

Snyder,  J.  Writ  of  error  to  a  judgment  of  the  circuit  court  of  Lewis 
county,  awarding  a  peremptory  mandamus  against  the  plaintiff  in  error,  W. 
W.  Hull,  a  justice  of  said  county,  commanding  him  to  allow  an  appeal  from 
a  judgment  rendered  by  him  in  the  case  of  W.  H.  Kemper  and  wife  against 
the  defendant  in  error,  A.  W.  Woodford.  The  petition  of  said  Woodford  for 
the  mandamus  alleges  that  said  action  of  Kemper  and  wife  against  him,  the 
petitioner,  was  tried  by  a  jury  before  said  Hull,  as  a  justice,  and  that  a  judg- 
ment was  therein  rendered  against  him  for  over  $100;  that  on  the  same  day 
said  judgment  was  rendered  the  petitioner  tendered  the  proper  bond,  with  se- 
curity, and  asked  the  justice  to  grant  him  an  appeal,  but  the  justice  refused 
to  grant  the  appeal.  The  petition  further  alleges  that  the  petitioner,  after 
the  justice  had  overruled  several  preliminary  motions  and  defenses  offered  by 
him  to  the  action,  withdrew  his  appearance  before  the  jury  was  sworn,  and 
that  the  case  was  tried  by  the  jury  without  plea  or  issue  of  any  kind  what* 
ever.  Then,  after  setting  forth  yarious  grounds  of  error  on  the  proceedings 
of  the  justice,  the  petitioner  prays  "that  a  writ  of  mandamus  be  awarded 
against  the  said  justice  to  compel  him,  the  said  justice,  to  transmit  to  the 
clerk  of  the  circuit  court  the  papers  and  proceedings  iu  said  action,"  and  for 
other  relief,  etc.  The  writ  was  duly  issued  as  prayed  for  in  the  [)etition,  and 
served  on  the  justice,  the  said  W.  W.  Hull,  on  December  30, 1886,  more  than 
10  days  after  the  said  judgment  had  been  rendered.    On  March  26, 1887,  the 
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said  Hull,  justice  as  aforesaid,  appeared  in  court,  and  moved  to  quash  the 
said  writ;  which  motion  the  court  overruled,  and,  the  said  justice  declining 
to  make  any  further  answer  to  said  writ,  the  court  awarded  a  peremptory 
mandamus  to  compel  said  justice  to  send  up  all  the  original  papers,  the  ap- 
peal-bond, and  proceedings  in  said  action  of  Kemper  and  wife  against  tlie  said 
Woodford,  '*as  and  for  an  appeal  from  his  judgment  in  said  action;"  and  that 
said  justice  pay  the  costs  of  the  proceeding.  It  is  from  this  judgment  that 
the  said  Hull,  justice,  has  obtained  this  writ  of  error. 

If  the  judgment  pronounced  by  the  justice,  the  plaintiff  in  error,  bad  been 
one  from  which  an  appeal  lay  to  the  circuit  court,  then  mandamtu  would 
have  been  the  proper  remedy.  JSx  parte  Morris^  11  Grat.  292;  Supervisors 
V.  Minium,  4  W.  Va.  300.  This  was  evidently  the  theory  upon  which  the 
petitioner,  Woodford,  and  the  circuit  court,  proceeded  in  this  case.  But  this 
court  having,  since  the  judgment  was  rendered  by  the  circuit  court,  decided 
that  no  appeal  will  lie  from  the  judgment  of  a  justice  rendered  upon  the  ver- 
dict of  a  jury,  whether  the  defendant  appeared  and  contested  ttie  action  or  not, 
{Hickman  v.  Railroad  Co,.  80  W.  Ya.  296,  4  S.  £.  Rep.  654,)  it  is  plain  that 
mandamus  did  not  lie  in  this  case,  and  therefore  the  circuit  court  erred  in 
overruling  the  motion  of  the  justice,  Hull,  to  quash  the  alternate  writ.  The 
justice  could  not  be  compelled  by  mandamus,  or  any  other  writ,  to  do  that 
which  the  law  forbids  him  to  do.  But  it  is  claimed  by  the  counsel  for  Wood- 
ford, the  defendant  in  error,  that  inasmuch  as  this  court  has  decided  in  Fotue 
V.  VabdervorU  30  W.  Va.  827,  4  S.  £.  Rep.  298,  that  the  circuit  court  has  ju- 
risdiction to  review,  hy  certiorari,  the  judgment  of  a  justice  rendered  upon 
the  verdict  of  a  jury,  the  petition  in  the  case  at  bar  ought  to  be  treated  as  a 
petition  for  a  certiorari,  and  the  proceedings  and  judgment  of  the  circuit 
court  sustained  as  a  proceeding  upon  oertiorari.  This  cannot  be  done»  for  at 
least  two  sufficient  reasons:  First.  Under  the  common  law,  forms  are  as 
sacred  as  the  principles  they  embody.  They  are  precedents.  The  precise 
form  being  a  precedent,  the  ceilainty  of  the  principle  is  thereby  fixed.  Steph. 
Fl.  (Tyler's  £d.)  14.  The  functions,  as  well  as  the  forms,  of  the  two  writs, 
are  very  different.  Mandamus  lies  to  enforce  the  performance  of  ministerial 
duties,  while  certiorari  lies  simply  to  remove  from  inferior  to  superior  tribu- 
nals proceedings,  in  order  that  they  may  be  reviewed  and  errors  corrected. 
In  the  one  case  the  awarding  of  the  peremptory  writ  ends  the  proceeding, 
while  in  the  other  the  awarding  of  the  writ  is  merely  an  interlocutory  part  of 
the  proceeding.  Secondly,  The  proceeding  in  this  case  cannot,  under  any 
rule,  however  liberal*  be  maintained  as  a  writ  of  certiorari;  for,  if  we  con- 
cede that  the  petition  contains  all  averments  essential  to  maintain  such  writ, 
£till,  as  it  neither  prays  for  the  writ  nor  makes  the  real  litigant  a  party, 
the  proceeding  is  fatally  insufficient.  The  only  defendant  is  the  justice.  As 
to  him  the  case  ended  with  the  awarding  of  the  mandamus,  Kemper  and 
wife,  the  real  defendants  to  the  controversy,  and  the  only  parties  contesting 
the  merits  of  the  claim  of  the  petitioner,  Woodford,  were  not  made  parties  to 
the  petition,  nor  were  they  served  with  the  writ,  or  otherwise  brought  before 
the  court.  The  writ  of  certiorari,  as  enlarged  by  our  statute,  is  in  effect  the 
equivalent  of  a  writ  of  error  in  cases  like  the  one  under  consideration ;  and 
<»nsequently  it  is  indispensable,  in  a  certiorari  of  this  character,  tliat  the  real 
contestant,  which  in  this  case  is  Kemper  and  wife,  should  be  before  the  court. 
Such  would  unquestionably  be  the  case  in  a  proceeding  by  writ  of  error;  and, 
because  the  statute  has  made  certiorari  the  equivalent  of  the  writ  of  error.  It 
is  equally  necessary  in  that  case.  By  either  writ,  under  our  statutes,  it  is  the 
duty  of  the  circuit  court  to  review  the  action  and  judgment  of  the  inferior 
court,  and  render  such  judgment  as  the  inferior  court  should  have  rendered. 
'This  could  not  be  done  without  having  all  the  contesting  parties  before  the 
court  of  review.  In  the  case  before  us,  Kemper  and  wife,  the  real  contest- 
.ants  of  the  petitioner,  were  not  before  the  court.    It  is  therefore  plain  that 
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neither  the  circuit  court  nor  this  court  can  treat  this  as  a  proceeding  by  cer- 
tiorari.  For  the  reasons  before  stated  the  j  udgment  of  the  circuit  court  must 
be  reversed,  and  the  petition  of  the  said  Woodford  dismissed. 

Johnson,  P.,  and  Green  and  Woods,  JJ.,  concurred. 


Barker  v.  Walton. 
(Supreme  CovH  of  AppedU  of  West  Virginia,    September  15, 1888,) 

Appeal— From  Intbbiob  Coubts— Trial  db  Novo— Tort  Action. 

According  to  the  constitution  of  this  state,  the  judgment  of  a  justice,  rendered 
upon  the  verdict  of  a  jury  in  an  action  in  tort  or  for  damages,  whether  defense  was 
made  thereto  or  not,  cannot  be  tried  de  novo  by  the  circuit  court;  and  an  appeal 
allowed  in  such  case  will  be  dismissed  as  improvidently  awarded. 

(SylUibus  by  the  Court) 

Error  to  circuit  court,  Pleasants  county;  James  M.  Jackson,  Judge. 
Hutchinson  <&  Johnson,  for  plaintiff  in  error.     B.  Patterson,  for  defendant 
in  error. 

Snyder,  J.  This  action  was  commenced  before  a  justice  of  Reasants 
county,  by  0.  P.  Barker,  against  Latimer  Bailey  and  W.  N.  Walton,  to  re- 
cover the  possession  of  certain  personal  property,  or  its  value,  if  not  found. 
Before  the  trial  the  defendant  Bailey  died,  and  the  action  was  abated  as  to  him. 
The  defendant  Walton  filed  a  written  statement,  alleging  that  he  held  the 
said  property  as  agent  for  the  heirs  of  Latimer  Bailey,  and  disclaiming  the 
possession  thereof  in  his  own  right.  At  the  instance  of  the  plaintiff,  the  case 
was  tried  by  a  jury;  which  found  a  verdict  in  favor  of  the  plaintiff  for  the 
property,  and  fixed  its  value  at  $138;  and  they  also  found  $25  damages  for 
the  detention  of  said  property.  Upon  this  verdict  the  justice,  on  September 
7,  1885,  entered  judgment;  and  thereupon  the  defendant  Walton  tendered  Uie 
proper  bond,  and  asked  the  justice  to  grant  him  an  appeal  of  said  action  to 
tiie  circuit  court  of  said  county,  but  the  justice  refused  to  grant  the  appeal. 
Afterwards,  upon  the  petition  of  Walton,  the  judge  of  said  court  allowed  the 
appeal,  and  the  case  was  transferred  to  and  docketed  in  said  court.  The  plain- 
tiff, Barker,  appeared,  and  moved  the  court  to  dismiss  said  appeal*  on  the 
ground  that  it  had  been  Improvidently  awarded.  The  court  on  June  16, 1886, 
entered  an  order  sustaining  said  motion,  and  dismissed  the  appeal.  It  is 
from  this  order  that  the  defendant  Walton  has  brought  this  writ  of  error. 
Ttiis  court  has  repeatedly  decided  that,  according  to  the  constitution  of  this 
state,  the  judgment  of  a  justice,  rendered  upon  the  verdict  of  a  jury,  in  an  ac- 
tion in  tort  or  for  damages,  whether  defense  was  made  thereto  or  not,  cannot 
be  tried  de  novo  by  the  circuit  court;  and  that  no  appeal  lies  from  such  judg- 
ment to  said  court.  It  has  also  decided  that  an  appeal  allowed  from  such  judg- 
ment will  be  dismissed  as  improvidently  awarded.  Barlow  v.  Daniels,  2^  W. 
Va.  512;  Hall  v.  Wadsworth,  30  W.  Va.  55,  3  S.  E.  Rep.  29;  Hickman  v. 
Railroad  Co.,  30  W.  Va.  296,  4  S.  E.  Rep.  654;  Woodford  v.  HiUl,  ante,  450. 
Therefore,  upon  the  principles  and  for  the  reasons  set  forth  in  the  opinions 
of  this  court  in  the  cases  just  cited,  we  must  hold  that  the  said  order  of  the 
circuit  court  dismissing  the  appeal  in  this  case  was  right,  and  must  be  af- 
firmed. 

Johnson,  P.,  and  Gbeen  and  Woods,  JJ.,  concurred. 


Holmes  v.  Habshberger  et  aU 

{Supreme  Court  of  Appeals  of  West  Virginia.    September  19, 1888.) 

VsimoR  jlhd  Vbndhb— Vendor's  Libn—Pbbsbrvation— F&ittdolbnt  CoNwrufCBS. 

Where  a  vendor,  by  executory  oontractf  sells  real  estate  to  an  insolvent  husband, 

who,  after  he  has  appreciated  the  value  of  the  property  by  erecting  a  house  thereon^ 
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requests  the  vendor  to  convey  the  same  to  his  wife,  in  order  to  avoid  the  payment 
of  a  debt,  and  the  vendor,  witn  notice  of  this  purpose,  conveys  the  proper^  to  the 
wife,  retaining  in  the  deed  a  vendor's  lien  for  the  unpaid  purchase  money,  such  oon- 
veyance  and  retention  of  lien  therein  will  be  fraudulent  and  void  as  to  the  creditors 
of  the  husband;  and  the  lien  so  retained  will  be  held  subordinate  to  the  debts  of 
such  creditors.  But,  as  between  the  wife  and  the  vendor,  such  lien  will  be  held 
binding  and  enforced  in  a  court  of  equitv,  even  though  it  includes  Items  not  origi- 
nally a  part  of  the  purchase  money  for  the  real  estate. 
{SyUaiJua  ly  the  Court.) 

Appeal  from  circuit  court,  Doddridge  county;  Thomas  I.  Stbalet,  Judge. 
Edwin  MaxtoeU,  for  appellant.    Smith  2>.  Turner,  for  Prince,  appellee. 

Snyder,  J.  Suit  brought  in  January,  1886,  by  A.  0.  Holmes  against  Cath- 
erine Harshberger  and  her  husband,  I.  M.  Harshberger,  in  the  circuit  court 
of  Doddridge  county,  to  enforce  a  vendor ^s  Hen  upon  real  estate.  The  bill 
avers  that  in  April,  1883,  the  plaintiff  sold  and  conveyed  by  deed  to  the  fe- 
male defendant  a  lot  of  land  in  the  town  of  West  Union,  in  said  county,  at  the 
price  of  $708.25,  for  which  she  executed  to  him  her  three  bonds,  payable  one, 
two,  and  three  years  afterdate,  respectively,  for  which  he  retained  a  vendor's  lien 
in  the  deed,  and  that  no  part  of  said  purchase  money  had  been  paid.  In  July, 
1886,  B.  F.  Prince,  on  his  petition,  was  made  a  party  defendant  to  this  suit. 
In  his  petition  and  answer,  the  said  Prince  avers  that  in  March,  1880,  the 
defendant  I.  M.  Harshberger  became  indebted  to  him  in  the  sum  of  $190; 
that  on  May  24,  1886,  be  obtained  in  a  justice's  court  of  said  county,  against 
said  Harshberger,  a  judgment  for  $249.50,  being  the  amount  of  said  indebted- 
ness and  its  accrued  interest  to  the  date  of  the  judgment;  that  the  purchase 
of  the  lot  of  land  in  the  plaintifl^s  bill  mentioned  was  not  made  by  the  female 
defendant,  as  therein  alleged,  and  was  in  fact  made  by  the  male  defendant  and 
conveyed  to  the  female  defendant,  with  the  intent  to  hinder,  delay,  and  de- 
fraud the  creditors  of  the  male  defendant ;  and  said  Prince  prays  that  said  con- 
veyance from  Holmes  to  the  female  defendant  may  be  declared  void  as  to  his 
said  debt,  and  said  lot  sold  to  pay  it.  The  facts  proved  in  the  cause,  so  far  as 
they  relate  to  and  are  material  to  the  controversy  in  this  court,  are  as  follows: 
In  the  year  1881,  the  plaintiff.  Holmes,  sold  the  said  lot  to  the  defendant  I. 
M.  Harshberger,  at  the  price  of  $300,  to  be  paid  in  one,  two,  and  three  years, 
and  executed  and  delivered  to  Harshberger  a  title-bond  binding  himself  to 
convey  said  lot  to  him  upon  the  payment  of  the  purchase  money.  Soon  after 
said  sale  the  said  Harshberger  applied  to  Holmes  to  assist  him  to  build  a  dwell- 
ing-house upon  said  lot.  It  was  then  agreed  between  them  that  Holmes  would 
aid  Harshberger  by  furnishing  him  money  and  materials  for  building  such 
house,  with  the  understanding  that  the  propei-ty  should  stand  as  security 
therefor.  Accordingly  Holmes  furnished  the  aid  promised,  and  Harshberger 
and  his  sons  built  the  house  and  moved  into  it.  Upon  a  settlement,  made 
April  1, 1883,  it  was  found  that  Harshberger  was  indebted  to  Holmes,  includ- 
ing the  original  price  of  the  lot  and  the  means  furnished  to  build  the  house,  in 
the  sum  of  $708.25.  Then,  at  the  request  of  Harshberger,  the  plaintiff. 
Holmes,  took  up  the  title-bond  and  executed  to  the  wife  of  Harshberger  a  deed 
of  that  date  for*  said  house  and  lot,  retaining  a  lien  therein  for  said  $708.25, 
for  which  amount  the  wife,  at  the  same  time,  executed  to  Holmes  her  notes, 
reciting  therein  that  they  were  given  for  land.  No  part  of  this  $708.25  has 
ever  been  paid,  and  the  said  Harshberger  and  his  wife  had  then  and  still  have 
no  propei-ty  other  than  this  house  and  lot,  and  the  wife  never  had  any  means 
or  separate  estate  with  which  to  buy  or  pay  for  said  house  or  lot.  The  prop- 
erty was  conveyed  to  the  wife  instead  of  to  the  husband,  in  order  to  avoid  the 
payment  of  a  debt  of  the  husband,  which  he  claimed  was  un  j  ust.  These  trans- 
actions were  all  had  between  the  husband  and  Holmes,  and  nothing  except 
the  signing  of  the  notes  for  said  $708.25  was  done  personally  by  the  wife. 
Upon  these  facts,  the  circuit  court,  by  its  decree  of  September  7,  1887,  held 
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that  the  aforesaid  deed  of  April  1,  1883,  from  Holmes  to  Mrs.  Harshberger, 
was  fraudulent  and  void  as  to  the  debt  of  the  said  B.  F.  Prince,  but  that  said 
Holmes  held  a  vendor's  lien  on  the  property  for  $300,  with  its  interest,  being 
the  amount  of  the  original  price  of  the  lot,  and  as  to  said  sum,  Holmes  was 
entitled  to  the  lirst  lien  on  the  house  and  lot,  and  that  the  said  judgment  of 
Prince  was  the  second  lien;  the  court  therefore  decreed  that  the  said  house 
and  lot  be  sold,  and  the  proceeds  applied,  first,  to  the  payment  of  said  8300, 
its  interest,  and  tfie  cost  of  the  suit  to  Holmes;  next,  to  the  said  judgment  of 
Prince;  and,  as  to  the  residue  of  the  debt  of  Holmes,  it  reserved  its  decision. 
From  this  decree  the  plaintiff.  Holmes,  has  appealed* 

The  appellant  insists  that  the  circuit  court  erred  in  not  decreeing  that  the 
whole  of  his  claim  of  $708.25  was  a  lien  on  the  house  and  lot  having  priority 
over  the  judgment  of  said  Prince,  while  the  counsel  for  Prince  contends  that 
Holmes,  by  fraudulently  conveying  the  property  to  Mrs.  Harshberger,  wholly 
vitiated  his  claim,  and  destroyed  his  right  to  recover  any  part  of  it  in  prefer- 
ence to  the  judgment  of  Prince.  The  controversy  thus  presented  involves  the 
only  question  to  be  decided  on  this  appeal.  Our  statute  declares  not  only  that 
every  gift  or  conveyance  made  without  a  valuable  consideration  shall  be  void 
as  to  creditors,  but  it  also  declares  that  every  conveyance  or  charge  upon  any 
estate,  real  or  personal,  made  or  given  with  intent  to  delay,  hinder,  or  defraud 
creditors,  shall  be  void  as  to  such  creditors.  The  conveyance  or  charge,  when 
made  with  a  fraudulent  intent  in  which  both  parties  participate,  will  be  void 
as  to  creditors,  even  though  made  upon  a  full  and  valuable  consideration. 
Goahoi-n  v.  Snodgrass,  17  W  Va.  717;  Qarr  v.  UilU  9  N.  J.  Eq.  210.  If  a 
creditor  takes  a  conveyance  from  his  debtor  to  secure  a  just  debt,  and  inserts 
in  the  deed  provisions  to  delay,  hinder,  or  defraud  other  creditors,  such  con- 
veyance will,  under  the  statute,  be  fraudulent  as  to  other  creditors,  and  destroy 
the  security  thus  obtained.  Qarland  v.  Rices,  4  Rand.  (Va.)  282;  Lioesay  v. 
Beard,  22  W.  Va.  585;  Mackie  v.  Cairns,  5  Cow.  547.  These  cases,  and  oth- 
ers that  might  be  cited,  fully  establish  the  doctrine  that  the  statute  avoids  all 
conveyances  or  agreements  made  with  the  intent  to  defraud  creditors.  Those 
only  are  excepted  or  held  valid  which  are  based  upon  a  valuable  consideration 
and  made  bona  fide.  The  valuable  consideration  alone  will  not  protect  the 
conveyance  or  agreement  from  the  condemnation  of  the  statute,  but  the  party 
claiming  under  it  must  have  acted  bona  fide  and  without  notice  of  the  fraud- 
ulent intent  or  purpose  of  the  other  party.  Wherever  an  agreement  is  made 
by  a  debtor  for  the  purpose  of  defrauding  his  creditors,  and  the  other  con- 
tracting party  aids  him  in  that  purpose,  the  agreement  will  be  held  void  as  to 
such  creditors,  no  matter  whether  it  is  or  is  not  made  upon  a  full  considera- 
tion. If  both  parties  participate  in  the  fraudulent  purpose,  the  consideration 
is  wholly  immaterial,  and  neither  of  the  parties  can  derive  or  take  any  benefit 
from  it  as  against  the  creditors  intended  to  be  defrauded  by  it.  1  Story,  Eq. 
Jur.  §§  369, 397, 398.  In  the  case  before  us  there  can  be  no  question  that  the 
deed  of  April  1,  1883,  was  made  by  Holmes  to  Mrs.  Harshberger,  instead  of 
to  her  husband,  with  the  intent  to  defraud  the  creditors  of  the  husband,  and 
that  Holmes  had  notice  of  this  intent;  for  Holmes,  in  his  deposition,  after 
stating  that  he  had  sold  the  lot  to  the  husband  in  1881,  testifies  as  follows: 
"I  executed  the  deed  to  Catherine  Harshberger,  on  the  suggestion  and  direc- 
tion of  I.  M.  Harshberger.  Mr.  Harshberger  said  there  was  some  unjust  claim 
against  him  somewhere.  I  did  not  stop  to  inquire  who  or  where  it  was,  and 
he  said,  on  account  of  this  claim,  he  wanted  it  done  this  way."  This  admis- 
sion shows  conclusively  not  only  that  the  deed  was  made  to  the  wife  of  Harsh- 
berger for  the  purpose  of  defrauding  his  creditors,  but  that  Holmes  had  notice 
of  that  purpose,  and  participated  in  the  fraud  by  making  the  deed  to  the  wife 
and  taking  her  notes  for  the  purchase  money.  At  the  time  this  deed  was  made, 
the  husband  had  built  a  house  upon  the  lot,  and  thereby  made  it  worth  con- 
siderably more  than  the  debt  then  due  to  Holmes,  and  the  evident  purpose  of 
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conveying  the  property  to  the  wife  was  to  prevent  the  creditors  of  the  hus- 
band from  subjecting  the  property  in  its  improved  condition  to  the  payment 
of  their  debts.  This  rendered  the  transaction  fraudulent  and  void  as  to  such 
creditors,  and  neither  Harshberger  and  his  wife,  nor  Holmes,  the  parties  who 
participated  in  the  fraud*  can  t&e  or  claim  any  benefit  from  it  as  against  the 
creditors  of  Harshberger.  As  to  them,  the  whole  transaction  is  void,  not- 
withstanding the  debt  of  Holmes  was  a  valid  and  subsisting  claim,  and,  but 
for  his  participation  in  the  fraud,  would  have  been  decreed  to  be  the  Hrst  lien 
on  the  property.  But,  although  the  deed  to  Mrs.  Harshberger  and  the  lien 
retained  therein  to  secure  the  debt  due  to  Holmes  are  void  as  to  the  judgment 
to  Prince,  the  said  deed  and  lien  are  nevertheless  valid  and  binding  between 
the  parties  thereto.  Core  v.  Cunningham,  27  W.  Va.  206;  Cole  v.  Smith, 
24  W.  Ya.  287.  For  the  reasons  aforesaid,  the  said  decree  of  the  circuit  court 
must  be  reversed,  and  the  cause  remanded  to  said  court,  with  instructions  to 
it  to  declare  the  judgment  of  B.  F.  Prince  the  first  lien  on  the  house  and  lot 
in  the  bill  mentioned,  and  the  debt  of  $708.25  in  favor  of  the  plaintiff,  A. 
G.  Holmes,  the  second  lien  thereon;  and  then  to  order  the  sale  of  said  property 
to  pay  said  liens,  first  paying  from  the  proceeds  of  such  sale  the  costs  of  this 
suit  incurred  by  the  plaintiff  and  said  Prince  in  the  circuit  court  But  the 
appellee.  Prince,  being  the  party  substantially  prevailing  in  this  court,  the  ap- 
pellant. Holmes,  roust  pay  the  costs  of  this  appeal. 

Johnson,  Green,  and  Woods^  JJ.,  concurred. 


Hickman  v.  Baltimore  &  O.  R.  Co. 
(Supreme  Court  of  Appeals  of  West  Virginia.    November  12, 1887.) 
For  majority  opinion,  see  4  S.  E.  Rep.  654. 

Woods,  J.,  {dissentingA  I  am  unable  to  concur  in  the  conclusion  an- 
nounced  by  the  majority  oi  the  court,  and  in  much  of  the  reasoning  on  which 
these  conclusions  are  based.  After  a  careful  consideration  of  all  the  authori- 
ties relied  upon,  and  of  all  fair  deductions  therefrom,  I  feel  obliged  to  say 
that,  in  my  opinion,  the  conclusions  reached  by  the  majority  of  the  court  are 
not  warranted  by  the  constitution  of  the  state,  and  that  the  reasons  given  in 
support  of  them  are  unsound.  These  reasons  might  well  be  addressed  to  a 
convention  forming  a  constitution,  to  induce  it  to  adopt  such  views;  but  it 
seems  to  me  they  should  have  very  little  weight  with  this  court,  when  asked 
to  supply,  by  construction,  what  may,  in  the  opinion  of  some  persons,  be  re- 
garded as  an  oversight  or  omission.  I  will  now  proceed  to  consider  the  ques- 
tions arising  in  the  case  in  judgment. 

In  doing  so,  I  propose  briefly  to  review  the  various  provisions  which,  in 
my  judgment,  are  as  well  worthy  of  consideration  as  is  the  thirteenth  section 
of  the  bill  of  riglits,  (art.  8,)  as  amended  in  1880,  which  declares:  ''In  suits 
at  common  law,  where  the  value  in  controversy  exceeds  $20,  exclusive  of  in- 
terest and  costs,  the  right  of  trial  by  jury,  if  required  by  either  party,  must 
be  preserved;  and  in  such  suit  before  a  justice  a  jur^may  consist  of  six  per- 
sons. No  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  case  than 
according  to  the  rules  of  the  common  law."  By  the  first  section  of  article  8 
of  the  constitution,  "the  judicial  power  of  the  state  is  vested  in  a  supreme 
court  of  appeals,  in  circuit  courts,  and  the  judges  thereof,  in  such  inferior 
tribunals  as  are  herein  authorized,  and  in  justices  of  the  peace."  By  sections 
3,  12,  and  28,  the  jurisdiction  of  the  supreme  court  of  appeals,  of  the  circuit 
courts,  and  of  justices  of  the  peace,  is  prescribed.  The  circuit  courts  "have 
supervision  and  control  of  all  proceedings  before  justices,  and  other  inferior  tri- 
bunals, by  mandamus,  prohibition,  and  certiorari.  They  have,  except  in  cases 
confined  exclusively  by  this  constitution  to  some  other  tribunal,  original  and 
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general  jarisdiction  of  all  matters  of  law  where  the  amoant  in  controversy, 
exclusive  of  interest,  exceeds  $50;  of  all  cases  of  Tiaheas  corpus,  mandamus, 
quo  toarranto,  and  prohibition;  and  of  all  cases  in  equity;  and  of  all  crimes 
and  misdemeanors."  By  said  twenty-eighth  section  of  article  8  of  the  consti- 
tution, as  amended  in  ISiSO,  it  is  declared:  "The  civil  jurisdiction  of  a  justice 
of  the  peace  shall  extend  to  actions  of  assumpsit,  debt,  detinue,  and  trover, 
if  the  amount  claimed,  exclusive  of  interest,  does  not  exceed  three  hundred 
dollars/'  ''And  the  legislature  may  give  to  justices  such  additional  civil  ju- 
risdiction and  powers,  within  their  respective  counties,  as  may  be  deemed 
expedient,  under  such  regulations  and  restrictions  as  may  be  prescribed  by 
general  law,  except  that,  in  suits  to  recover  money  or  damages,  their  juris- 
diction and  powers  shall  in  no  case  exceed  $300.  Appeals  shall  be  allowed 
from  justices  of  the  peace  in  such  manner  as  may  be  prescribed  by  law." 

In  endeavoring  to  ascertain  the  true  construction  of  these  constitutional 
provisions,  we  are  bound  to  give  effect  to  the  intent  of  the  people  in  adopting 
it.  But  this  intent  is  to  be  found  in  the  instrument  itself,  and  it  is  to  be  pre- 
,  sumed  that  language  has  been  employed  with  sufficient  precision  to  convey 
it;  and,  unless  the  presumption  does  not  hold  good  in  the  particular  case, 
nothing  will  remain,  except  to  enforce  it;  and  where  a  law  is  plain  and  un- 
ambiguous, whether  it  be  expressed  in  general  or  limited  terms,  the  legisla- 
ture should  be  intended  to  mean  what  they  have  plainly  expressed,  and  con- 
sequently no  room  is  left  for  construction.  Possible,  or  even  probable,  mean- 
ings, when  one  is  plainly  declared  in  the  instrument  itself,  the  courts  are  not 
at  liberty  to  search  for  elsewhere.  Whether  Ve  are  considering  an  agreement 
between  parties,  a  statute,  or  a  constitution,  with  a  view  to  its  interpreta- 
tion, the  thing  which  we  are  to  seek  is  the  thought  which  it  expresses.  *'To 
ascertain  this,  the  tirst  resort,  in  all  cases,  is  to  the  natural  signification  of  the 
words  employed,  in  the  order  of  grammatical  arrangement  in  which  the 
framers  of  the  instrument  have  placed  them.  If  thus  regarded,  the  words 
embody  a  definite  meaning,  which  involves  no  absurdity,  and  no  contradic- 
tion between  different  parts  of  the  same  writing.  Then  that  meaning  appar- 
ent upon  the  face  of  the  instrument  is  the  one  which  alone  we  are  at  liberty 
10  say  was  intended  to  be  conveyed."  Another  rule  of  construction,  equally 
imperative,  requires  that  the  whole  instrument  is  to  be  examined,  with  a 
view  to  arrive  at  the  intention  of  each  part.  And  if  any  section  be  intricate, 
obscure,  or  doubtful,  the  proper  mode  of  discovering  its  true  meaning  is  by 
comparing  it  with  the  other  sections,  and  finding  out  the  sense  of  one  clause 
by  the  words  or  obvious  intent  of  another.  And  in  making  this  comparison 
it  is  not  to  be  supposed  that  any  words  have  been  employed  without  occasion, 
or  without  intent  that  they  should  have  effect  as  part  of  the  law.  The  rule 
applicable  here  is  that  effect  is  to  be  given,  if  possible,  to  the  whole  instru- 
ment, and  to  every  section  and  clause.  If  different  sections  seem  to  conflict, 
the  courts  must  harmonize  them,  if  practicable,  and  lean  in  favor  of  a  con- 
struction which  will  render  every  word  operative,  rather  than  one  which  will 
make  some  idle  and  nugatory.  Co.  Litt.  381  a;  Attorney  General  v.  Plank 
Road  Co.,  2  Mich.  138;  People  v.  Bums,  5  Mich.  114;  Manly  v.  8taU,  7  Md. 
135;  Parkinson  v.  Sta^,  14  Md.  184;  Railroad  Co.  v.  Gregory,  15  lU.  20; 
Brooks  V.  Commissioners,  31  Ala.  227;  Bigelow  v.  Railroad  Co,.  27  Wis. 
478;  Cooley,  Const.  Lim.  55,  58. 

Before  the  amendment  to  the  constitution  made  in  1880,  the  jurisdiction  of 
a  justice  was  limited  to  an  amount  not  exceeding  $100,  exclusive  of  interest; 
and  in  all  suits  before  a  justice,  where  the  amount  in  controversy  exceeded 
$20,  the  defendant  was  secured  a  trial  by  jury,  by  removing  the  cause,  as  a 
matter  of  right,  to  tlie  county  court,  there  to  be  tried.  But,  if  he  did  not  so 
remove  the  cause,  he  waived  his  right  to  have  it  tried  by  a  jury;  for,  by  the 
thirteenth  section  of  the  bill  of  rights,  as  it  then  stood,  in  trials  of  civil  cases, 
before  a  justice,  no  jury  was  allowed.    The  said  section  contained  the  same 
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<;lause  now  found  in  the  same  section,  as  amended  in  1880,  that  '*no  fftet  tried 
by  a  jury  shall  in  any  case  be  otherwise  re-examined  than  according  to  the 
jules  of  common  law."  It  is  apparent  that  when  it  was  introduced  into  the 
constitution  of  1872  it  was  not  intended  to  apply,  and  could  itot  apply,  to 
irials  before  a  justice;  and  that  it  did  and  could  only  apply  to  trials  in  the 
circuit  or  county  courts,  or  to  such  inferior  tribunals  as  were  mentioned  in 
the  nineiteenth  section  of  said  eighth  article.  The  circuit  and  county  courts 
were  courts  of  record,  and  their  proceedings  were  according  to  the  rules  of 
the  common  law,  and  their  judgments  were  generally  reviewable  by  writ  of 
«rror,  and  were  only  reversible  for  errors  apparent  upon  the  face  of  the  record, 
whether  Ihey  appeared  in  the  pleadings,  or  by  bills  of  exceptions,  and  never 
by  appeal.  With  this  practice  in  Virginia  the  people  of  West  Virginia  were 
perfectly  familiar;  and  the  difference  between  the  effect  of  a  writ  of  error  to 
A  judgment  of  the  circuit  or  county  court,  and  an  appeal  from  the  judgment 
of  a  justice,  was  understood  by  every  suitor  in  her  courts.  The  effect  of  the 
former  was  confined  to  errors  apparent  upon  the  record;  that  of  an  appeal, 
was  to  give  the  appellant  a  trial  de  novo,  without  regard  to  anything  which 
took  took  place  on  the  former  trial.  On  the  hearing  of  the  writ  of  error,  the 
judgment  remained  in  full  force  until  reversed,  while  an  appeal  from  the 
judgment  of  a  justice  operated  as  an  instant  and  complete  extinguishment  of 
the  judgment. 

The  construction  contended  for  by  the  defendant  in  error,  and  allowed  by 
the  majority  of  the  court  to  prevail,  while  It  appears  to  be  m  accord  with  tlie 
letter  of  the  first  clause  of  said  thirteenth  section  of  the  constitution,  as 
4imended  in  1880,  wliich  provides  that  '*the  right  of  trial  by  jury,  if  required 
by  either  party,  shall  be  preserved,"  is  utterly  subversive,  and  rendei^s  en- 
tirely nugatory  that  clause  in  section  28,  art.  8»  wliich  declares  that  "appeals 
«hail  be  allowed  from  justices  of  the  peace  in  such  manner  as  may  be  pre- 
scribed by  law ."  No  security  remains  for  this  right,  when  a  party  can  be  de- 
prived of  it,  in  every  case,  at  the  pleasure  of  his  adversary,  by  requiring  the 
cause  to  be  tried  by  a  jury,  although  no  defense  has  been  made  to  his  action. 
■Such  a  construction  allows  one  clause,  seemingly  in  conflict  with  another,  to 
render  it  nugatory,  whereas  both  may  well  stand  together.  The  constitution 
does  not  recognize  a  justice  of  the  peace  as  a  court.  His  proceedings  are  not 
matters  of  record,  as  are  those  of  the  circuit  courts.  The  justice  does  not. 
And  in  the  whole  judicial  history  of  Virginia  and  West  Virginia  he  never  did 
And  never  could,  proceed  according  to  the  rules  of  the  common  law.  All  of 
the  jurisdiction  in  civil  suits  which  he  ever  exercised  have  been  conferred 
upon  him  by  statute;  and  never  yet  in  the  history  of  Virginia  or  this  state 
has  tlie  legislature  conferred  upon  him  any  autliority,  in  the  trial  of  civil  ac- 
tions, to  make  the  proceedings  before  him  matters  of  record,  that  they  might 
be  re-examined  according  to  the  rules  of  the  common  law.  And  when  I  call 
to  mind  the  fact  that  his  jurisdiction  has  been  extended  to  all  actions  of  as- 
sumpsitf  detinue,  and  trover,  where  the  amount  claimed,  exclusive  of  inter- 
est, does  not  exceed  ^00, 1  cannot  adopt  a  construction  by  which  the  de- 
fendant may  be  deprived  of  the  right  to  have  his  case  tried  upon  an  appeal 
befure  a  court  learned  in  the  law,  because  the  plaintiff  has  selected  his  tri- 
bunal, and  there  required  a  jury  for  the  trial  thereof,  although  no  matter  in 
difference  appear  before  the  justice  for  the  trial  of  which  a  jury  may  be  called. 
When  the  twenty-eighth  section  says:  "Appeals  shall  be  allowed  from  judg- 
ments of  justices  of  tl)e  peace  in  such  manner  as  may  be  prescribed  by  law," 
— the  constitution  used  words  which  have  a  clear  and  well-defined  significa- 
tion, familiar  to  the  courts,  constitutions,  statutes,  suitors,  and  people  of  the 
state.  1  must  understand  it  to  use  the  word  "appeal"  in  its  plain  significa- 
tion, and  as  a  substitute  for  certiorari  or  any  other  common-law  writ. 

Much  stress  is  laid  upon  the  conclusion  announced  by  this  court  in  Barlow 
y.  DanielSt  25  W.  Va.  512»  in  which  I  fully  concurred.    But  the  circumstances 
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in  that  case  were  wholly  dissimilar  to.  those  in  the  case  under  consideration, 
and  in  every  case  the  conclusions  announced  by  the  court  must  be  regarded 
as  arising  out  of  and  resting  upon  its  peculiar  circumstances,  and  not  as 
equally  applicable  to  every  case,  without  regard  to  the  previous  action  of  the 
parties  in  the  suit,  or  the  circumstances  surrounding  it.  No  better  illustra- 
tion of  this  difference  in  circumstances  and  conduct  of  the  parties  can  be 
found  than  is  presented  between  the  case  of  Barloto  v.  Daniels  and  that  un- 
der  consideration.  In  the  former,  Barlow  brought  his  action  before  a  justice 
against  Daniels  &  Co.  to  recover  $53.85,  due  "by  contract.  On  the  demand  of 
the  defendants  the  case  was  tried  before  the  justice  by  a  jury  of  six,  and  a  ver- 
dict of  $47.87  found  for  the  plaintiff,  on  which  the  justice  gave  judgment. 
From  this  judgment  the  defendants  appealed  to  the  circuit  court,  which  dis- 
missed the  appeal,  and,  upon  a  writ  of  error,  the  judgment  of  the  circuit 
court  was  affirmed  by  this  court;  which  held  that  the  provisions  of  section  13 
of  article  3  of  the  constitution  of  this  state,  as  amended  in  1880,  which  de- 
clares that  "no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  case 
than  according  to  the  rules  of  the  common  law,"  applies  to  causes  tried  by  a 
jury  of  six,  and  prohibits  the  retrial  of  such  causes  by  the  circuit  courts,  un- 
der the  provisions  of  chapter  8,  Acts  1881.  It  will  be  observed  that  in  Bai*- 
low  V.  Daniels  the  defendants  appealed  to  the  action,  and  demanded  a  trial 
by  a  jury,  and  that  upon  their  request  such  trial  was  had.  It  is  fair  to  pre- 
sume that,  before  they  demanded  a  jury,  the  defendants  answered  the  plain- 
tiff's complaint,  either  by  denying  the  allegations  thereof,  or  some  of  them, 
or  by  a  statement  of  facts  constituting  a  defense  or  counter-claim ;  and  that 
the  matter  in  difference  between  them  had  been  ascertained,  and  that  tlie  jury 
had  been  sworn  by  the  justice  "well  and  truly  to  try  the  matter  in  difference 
between  the  plaintiff  and  defendants,  and  a  true  verdict  give  according  to  the 
evidence. "  There  is  but  little  resemblance  between  the  circumstances  of  that 
case  and  the  case  under  consideration.  In  that  case,  the  defendants  appeared 
before  the  justice,  answered  the  plaintiff's  complaint,  and  demanded  a  trial 
by  jury.  In  the  case  under  consideration,  although  the  defendant  appeared 
to  continue  the  cause,  he  never  afterwards  appeared  or  answered  the  plain- 
tiff's complaint;  and  in  his  absence,  and  without  his  knowledge  or  consent, 
the  plaintiff  demanded  a  jury,  and  the  case  was  tried  by  a  jury  of  six  before 
the  justice,  when  it  did  not  "appear  there  was  any  matter  of  difference  be- 
tween the  plaintiff  and  defendant."  "In  suits  at  common  law,  where  the 
value  in  controversy  exceeds  twenty  dollars,  exclusive  of  interest  and  costs, 
the  right  of  the  trial  by  jury,  if  required  by  either  patty,  shall  be  preserved; 
and,  in  such  suit  before  a  justice,  a  jury  may  consist  of  six  persons.  No  fact 
tried  by  a  jury  shall  be  otherwise  re-examined  in  any  case  than  according  to- 
the  rules  of  the  common  law."  Const,  art.  8,  §  13.  This  constitutional  pro- 
vision, so  far  as  it  secures  to  parties  to  suits  at  common  law  the  right  of  trial 
by  jury,  when  the  value  in  controversy,  exclusive  of  interest  and  costs,  ex- 
ceeds $20,  even  when  such  suit  is  before  a  justice,  is  taken  substantially  from 
ai-ticle  7  of  the  amendments  to  the  constitution  of  the  United  States. 

This  court  has  already  decided  that  the  right  of  trial  by  jury,  referred  to  in 
this  section,  is  the  same  right  possessed  by  parties  to  suits  at  common  law  at  the 
time  the  constitution  of  the  United  States  was  adopted.  Whatever  these  righta 
may  have  been,  they  are,  by  section  13  of  article  3  of  the  constitution  of  this 
state,  preserved,  whether  such  trial  be  in  a  court  of  record,  or  before  a  jus- 
tice. The  object  of  the  provision  is  to  preserve  rights  already  possessed,  and 
not  to  grant  additional  rights  to  parties  to  such  suits;  and,  having  preserved 
and  secured  the  rights  in  both  tribunals,  it  forbids  the  re-examination  of  any 
fact  tried  by  such  jury  in  any  other  manner  than  according  to  the  rules  of  the 
common  law.  Section  128  of  article  8  of  the  constitution  prescribes  the  civil 
jurisdiction  of  a  justice  as  follows:  "The  civil  jurisdiction  of  a  justice  of 
the  peace  shall  extend  to  actions  of  assumpsit,  debt,  detinue*  and  trover,  if 
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the  amount  claimed,  exclusive  of  interest,  does  not  exceed  S300;  *  *  * 
and  the  legislature  may  give  to  justices  such  additional  civil  jurisdiction  and 
powers,  within  their  respective  counties,  as  may  he  deemed  expedient,  under 
such  regulations  and  restrictions  as  may  be  prescribed  by  general  laws;  except 
that  in  suits  to  recover  money  or  damages  their  jurisdiction  and  powers  shall 
in  no  case  exceed  $300.  Appeals  shall  be  allowed  from  judgments  of  justices 
of  the  peace  in  such  manner  as  may  be  prescribed  by  law.  By  virtue  of  this 
last  provision  of  the  constitution,  sections  8,  9,  10,  11,  12,  c.  50,  Code,  as 
amended  by  chapter  8,  Acts  1881,  extended  the  jurisdiction  of  justices,  within 
their  several  districts  and  counties,  to  all  civil  actions  for  the  recovery  of 
money  or  the  possession  of  property,  including  actions  in  which  damages  are 
claimed  as  compensation  for  an  injury  or  wrong:  provided,  the  amount  of 
money  or  damages,  or  the  value  of  the  property  claimed,  does  not  exceed  $300, 
exclusive  of  interest  and  costs.  There  is  but  one  form  of  action  in  the  jus- 
tices' couit,  denominated  a  **  civil  action,"  and  the  summons  whereby  the  same 
is  commenced  is  in  the  most  general  terms.  But,  in  oitler  to  obviate  the  un- 
certainty arising  out  of  the  general  averments  contained  in  the  summons,  sec- 
tion 50,  c.  50,  Code,  has  prescribed  the  folio  wing  rules  of  pleading,  which  it 
declares  shall  be  observed  in  proceedings  in  justices'  courts:  (1)  The  plead- 
ings are — First,  the  complaint  by  the  plaintiff;  second,  the  answer  of  the  de- 
fendant. (2)  "The  pleadings  may  be  oral  or  in  writing.  If  oral,  the  sub- 
stance of  them  shall,  by  the  justice,  be  entered  in  his  docket;  if  in  writing* 
they  shall  be  filed  by  him,  and  a  reference  to  them  be  made  on  the  docket.  In 
either  case,  if  the  parties  appear,  and  the  defendant  make  defense,  they  shall 
be  made  upon  the  return-day  of  the  summons,  unless  good  cause  be  shown  to 
the  contrary."  (3)  '*The  complaint  shall  state  in  a  plain  and  direct  manner 
the  facts  constituting  the  cause  of  action,  and,  if  more  than  one  cause  of  ac- 
tion be  stated  therein,  eadi  shall  be  separately  stated  and  numbered.  (4)  *'  The 
answer  of  the  defendant  may  contain — First,  a  denial  of  the  complaint,  or 
some  part  thereof;  second,  a  statement  of  the  facts  constituting  a  defense  or 
counter-claim. "  (5)  ''Such  pleadings  are  not  required  to  be  in  any  particular 
form,  but  must  be  such  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended." 

Althougli  by  these  provisions  of  the  statute  the  forms  of  common-law  ac- 
tions, in  proceedings  before  justices  of  the  peace,  are  abolished,  and  all  for- 
mality in  the  pleadings,  whether  oral  or  in  writing,  is  dispensed  with,  yet,  as 
they  necessarily  manifest  the  ''matters  in  difference  between  the  plaintiff  and 
the  defendant,  "the  end  of  all  common-law  pleadings  is  substantially  attained 
by  bringing  the  parties  to  an  issue.  The  complaint,  whether  oral  or  in  writ- 
ing, sets  forth  the  cause  of  action,  the  answer  of  the  defendant,  if  any  be  made, 
his  defense  or  counter-claim.  The  complaint  and  the  answer  are  both  entered 
on  the  dockets  of  the  justice,  and  thereby  the  "  matters  in  difference  between 
the  plaintiff  and  defendant"  plainly  appear.  As  to  the  "matters  in  difference 
between  them,"  they  are  at  issue;  and  this  issue  may  be  tried  in  either  of  the 
two  modes  prescril)ed  by  the  statute.  But  if  the  defendant  fail  to  answer  the 
complaint  by  denying  the  same,  or  some  part  thereof,  or  by  a  statement  of 
facts  constituting  a  defense  or  counter-claim,  there  can  be  no  issue  between 
him  and  the  plaintiff,  because  an  issue  can  only  arise  when  some  fact  material 
to  the  determination  of  the  controversy  is  aflSrmed  on  one  side  and  denied  on 
the  other.  In  that  case,  also,  the  statute  provides  a  mode  in  which  the  plain- 
tiff may  establish  and  obtain  judgment  for  his  demand. 

Having  seen  in  what  manner  the  proceedings  in  an  action  before  a  justice 
are  brought  to  an  issue,  I  will  now  consider  what  provisions  are  made  for  the 
trial  of  the  issue  in  one  case,  and  for  the  trial  of  the  cause  in  the  other,  when 
no  such  issue  has  been  reached.  The  rules  of  proceedings  before  the  justice 
require  that,  "if  the  parties  appear,  and  the  defendant  make  defense,  the 
pleadings  shall  be  made  up  on  the  return-day  of  the  summons,  unless  good 
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cause  be  shown  to  the  contrary;"  and  thus  the  "matter  in  difiPerenoe,"  that 
is,  the  issue  between  them  to  be  tried,  was  evolved  at  the  earliest  practicable 
moment;  but  if  the  defendant  failed  to  appear,  or  if  he  appeared,  but  made  no 
defense,  no  pleatjings  could  be  made  up  between  them,  and  so,  in  either  event, 
the  cause  was  ready  for  trial  in  one  of  the  two  methods  prescribed  by  the  stat- 
ute,— in  the  latter  case  by  the  justice,  and  in  the  former  by  the  justice,  or»  if 
either  party  required  it,  by  a  jury.  The  defendant  was  allowed  but  one  hour 
after  the  time  mentioned  in  the  summons  to  determine  whether  he  would  or 
would  not  make  defense  to  the  action ;  for  by  section  65  of  chapter  50  of  the 
Code  neither  party  was  bound  to  wait  for  the  other  longer  than  that  time,  and 
at  the  end  of  the  hour  the  justice,  unless  engaged  in  the  trial  of  another  ac- 
tion, was  required  to  proceed  with  the  trial  of  the  cause.  At  the  common 
law,  if  the  defendant,  after  having  been  duly  summoned,  failed  to  appear  and 
plead  to  the  action,  a  judgment  by  default  was  entered  against  him;  which, 
unless  set  aside,  was  conclusive  of  the  plaintiff's  right  to  a  recovery  for  the 
cause  of  action  mentioned  in  his  declaration,  and  only  left  to  the  defendant 
the  right  to  dispute  the  amount  of  such  recovery,  which  was  usually  done 
upon  a  writ  of  inquiry  to  ascertain  the  amount  of  the  plaintiff^s  damages,  and 
in  all  such  cases  there  was  no  trial,  and  there  could  be  no  trial  by  a  jury;  for 
until  an  issue  of  fact  was  evolved  from  the  pleadings  there  was  nothing  on 
which  the  functions  of  a  jury  could  be  called  into  exercise,  and  all  cases  where 
trials  by  jury  have  been  had  without  issue  joined,  they  have  invariably  been 
set  aside  as  wholly  unauthorized  by  law.  This  has  been  repeatedly  held  in 
Virginia  before,  and  in  this  state  since  its  formation,  and  must  be  regarded 
as  settled  law,  correctly  announcing  the  common-law  rule  on  that  subject. 
Stevens  v.  Taliaferro,  1  Wash.  (Va.)  155;  Kerr  v.  Dixon.  2  Call.  379;  Taylors 
V.  Huston,  2  Hen.  &  M.  161;  Wilkinson*s  AdmW  v.  Bennett,  8  Munf.  316; 
Sydnor  v.  Burke,  4  Rand.  (Va.)  161;  McMillion  v.  Dobbins,  9  Leigh,  422; 
Rowans  v.  Qivens,  lU  Grat.  250;  Railroad  Co.  v.  Qettle,  3  W.  Va.  376;  Rail' 
road  Co,  v.  Christie,  5  W.  Va.  325;  Qallatin^s  Heirs  v.  Haywood's  Heirs,  4 
W.  Va.  1;  Railroad  Co.  v.  Fatdkner,  Id.  180;  State  v.  Conkle,  16  W.  Va. 
736;  State  v.  Douglasa,  20  W.  Va.  770;  Ruffner  v.  HUl,  21 W.  Va.  159;  Brown 
V.  Cunningham,  23  W.  Va.  109. 

It  is  unnecessary  to  refer  particularly  to  all  of  these  cases,  for  they  all  alike 
hold  that  without  an  issue  there  cannot,  in  contemplation  of  law,  be  a  trial 
by  a  jury;  and  the  reason  lying  at  the  foundation  of  all  these  decisions  is  that, 
at  the  common  law,  it  was  only  when  an  issue  in  fact  was  joined  that  a  writ 
of  venire  facias  could  be  awarded,  as  will  appear  by  the  form  of  the  writ 
itself,  given  by  Mr.  Stephen  in  his  work  on  Pleading,  (pages  78,  79,)  which 

is  as  follows:   "il.  B,  v.  C.  D,    In  The  King's  Bench.    The day  of 

,  in  the  year  of  our  Lord .  A.  B.,  the  plaintiff  in  this  suit,  com- 
plains of  G.  D.,  (as  in  his  declaration;)  and  the  said  defendant,  by  his  attor- 
ney, says,  (as  in  his  plea;)  and  the  said  plaintiff  says,  (as  in  his  replication;) 
and  the  said  defendant  says,  (as  in  his  rejoinder;)  and  the  said  plaintiff  does 
the  like.     Thereupon  the  said  sheriff  is  commanded  that  he  cause  to  come 

hereon,  the day  of .  twelve  good  and  lawful  men  of  the  body  of 

your  county,  qualified  according  to  law,  by  whom  the  truth  of  Ihe  matter  may 
be  better  known,  and  who  are  in  no  wise  of  kin  to  A.  B.,  the  plaintiff,  or  G. 
D.,  the  defendant,  to  make  a  certain  jury  of  the  county  between  the  paities 
aforesaid,  on  a  plea  of  (naming  the  action ;)  because  as  well  the  said  defend- 
ant as  the  said  plaintiff,  between  whom  the  matter  in  variance  is,  have  put 
themselves  upon  that  jury.''  The  only  means  the  sheriff  himself  had  of 
knowing  what  was  the  ** matter  in  controversy,"  so  as  to  obey  the  writ,  ap- 
pears to  have  been  the  venire  facias  itself,  which  then  stated  the  nature  of 
the  issue,  instead  of  being  continecl,  as  now,  to  a  short  statement  of  the  form 
of  the  action.  The  jury  anciently  consisted  of  persons  who  weVe  witnesses 
of  the  facts,  or  at  least  in  some  measure  personally  cognizant  of  them,  and 
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who  consequently  in  their  verdict  gave  but  their  testimony  as  to  the  facts 
which  they  had  previously  known,  and  not,  as  now,  the  conclusion  of  their 
judgment  upon  facts  proved  before  them  in  the  cause.  The  venire  facias  is- 
sued to  summon  a  jury  in  those  days  did  not,  as  at  present,  direct  the  jurors 
to  be  summoned  from  the  body  of  the  county,  but  from  the  immediate  neigh- 
borhood where  the  facts  occurred,  and  from  among  those  persons  who  best 
knew  the  trutli  of  the  matter. 

The  principles  upon  which  the  common  law  required  the  jury  to  form  their 
decisions  are  these:  (1)  They  are  to  take  no  matter  into  consideration  but 
the  question  in  issue,  for  it  is  to  try  this  issue,  and  that  only,  they  are  sum- 
moned; (2)  they  are  bound  to  give  their  verdict  for  the  party  who,  upon  the 
proof,  appears  to  them  to  have  succeeded  in  establishing  his  side  of  the  issue; 
and  (8)  the  burden  of  proof  generally  is  upon  that  party  who  in  pleading 
maintained  the  affirmative  of  the  issue.  This  decision  of  the  issue  in  fact  is 
called  the  "trial."  Steph.  PI.  77.  It  follows,  therefore,  that  there  could  be 
no  trial  by  jury  where  there  is  no  matter  of  fact  in  issue  for  their  examina- 
tion. 8  Bl.  Comm.  830,  882.  This  principal  of  the  common  law  has  always 
been  recognized  as  in  full  force  in  Virginia  and  in  this  state,  and  I  have 
found  no  case  where  it  has  been  announced  with  greater  perspicuity  and  force 
than  in  Ruffner  v.  Hill,  21  W,  Va.  161.  where  Judge  Green,  delivering  the 
opinion  of  the  court,  says:  *^By  the  common  law,  and  our  universal  practice, 
no  jury  can  be  impaneled,  and  no  case  can  be  tried  by  a  jury,  till  there  has 
been  an  issue  made  by  the  pleadings  of  the  parties,  and  that  such  issue  in  the 
case  must  appear  by  the  record."  "It  is  a  fundamental  principle  of  the  com- 
mon law  that  the  parties,  by  their  pleadings,  must  come  to  issue  before  any 
case  can  be  disposed  of  or  tried  by  a  jury."  "The  real  ground  upon  which 
these  decisions  rest  is  that,  by  the  common  law,  the  court  has  no  right  to 
make  up  the  issue,  and  impanel  a  jury  to  try  it;  but  the  parties,  by  their 
pleadings,  must  first  come  to  an  issue,  and  then  it  is  tried  by  a  jury."  This 
court  announced  the  same  principle  in  Brovm  v.  Cunningham,  28  W.  Va. 
109;  and  in  3  W.  Va.  376;  4  W.  Va.  1,  180;  5  W.  Va.  325;  16  W.  Va.  736; 
and  20  W.  Va.  770,  supra.  These  authorities  warrant  me  in  coming  to  the 
conclusion  that  when  the  parties  to  a  common -law  action  before  a  justice  of 
the  peace  have  not,  by  their  pleadings,  come  to  issue,  there  can  be  no  trial  by 
a  jury;  and  if,  in  the  absence  of  such  issue,  the  justice  shall  nevertheless  im- 
panel a  jury  for  the  trial  of  the  cause,  although  it  may  have  been  done  at  the 
request  of  the  plaintiff,  such  pretended  trial,  as  a  trial  by  a  jury,  is  in  fact  no 
trial,  in  the  sense  in  which  that  term  was  used  in  suits  at  common  law,  and 
in  said  thirteenth  section  of  article  3  of  the  constitution;  and  therefore  no 
fact  considered  or  passed  upon  in  such  pretended  trial  can  be  held  to  have 
been  "tried  by  a  jury,"  so  as  to  deprive  the  defendant,  if  otherwise  entitled 
to  it,  of  his  right  to  appeal  from  the  judgment  of  the  justice  rendered  on  any 
verdict  obtained  in  such  trial. 

By  the  common  law,  as  I  have  already  shown,  if  the  defendant,  after  hav- 
ing been  summoned,  failed  to  appear  and  plead  to  issue,  a  judgment  by  de- 
fault was  entered  against  him,  which  relieved  the  plaintiff  of  the  necessity  of 
proving  any  fact  necessary  to  establish  his  right  to  a  recovery  in  his  action, 
and  the  defendant  thereafter  could  only  contest  the  amount  which  the  plain- 
tiff was  entitled  to  recover,  as  his  right  to  some  recovery  was  conclusively 
settled  by  the  judgment  by  default.  But  this  rule  of  the  common  law  is 
changed  in  this  state,  in  proceedings  before  a  justice;  for,  although  the  de- 
fendant does  not  appear,  yet  there  can  be  no  judgment  by  default  against  him, 
for  it  is  expressly  declared  by  section  68  of  chapter  50  of  the  Code  that  "when 
a  defendant  does  not  appear,  the  plaintiff  cannot  recover  without  proving  his 
case;  or,  in  other  words,  without  proving  his  right  to  recover,  as  well  as  the 
amount  which  he  is  entitled  to  recover.  By  the  same  section  it  is  further  de- 
clared that,  where  the  defendant  so  fails  to  appear,  "the  justice,  if  the  process 
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has  been  served  on  the  defendant,  shall  in  such  case,  proceed  to  bear  the  alle- 
gations and  evidence  of  the  plaintiff,  and  render  judgment  as  the  right  shall 
appear. "  And  by  the  seventieth  section  of  said  chapter  it  is  further  provided 
that  "  where  the  defendant  does  not  appear,  and  judgment  is  rendered  against 
him  in  his  absence,  the  justice  shall  set  aside  the  judgment  within  14  days 
thereafter,  on  motion  of  the  defendant  and  payment  of  costs.  But  of  such  a 
motion  reasonable  notice  must  be  given  to  the  plaintiff,  his  agent  or  attorney; 
and  the  judgment  shall  not  be  set  aside  unless  the  defendant  makes  oath  that 
he  has  a  lawful  defense  to  the  action,  or  is  entitled  to  some  credit,  set-off,  or 
counter-claim,  which  has  not  been  allowed  him,  and  shows,  by  his  own  oath 
or  otherwise,  reasonable  cause  why  he  did  not  appear.  When  the  judgment 
is  so  set  aside,  the  justice  shall  set  a  day  for  the  trial,  of  which  the  plaintiff, 
his  agent  or  attorney,  if  not  present,  must  have  at  least  three  days^  notice." 
By  section  71  of  said  chapter  it  is  further  declared  that  **at  the  time  appointed 
for  the  hearing,  if  a  jury  be  not  demanded  by  either  party,  the  justice  shall 
hear  the  proofs,  and  give  judgment  as  the  law  and  evidence  shall  require;  and, 
by  section  72,  '* either  party  to  a  civil  action  before  a  justice,  when  the  value 
in  controversy,  or  the  damages  claimed,  exceed  twenty  dollars,  *  «  *  shall 
be  entitled,  under  the  regulations  herein  prescribed,  to  a  trial  by  six  jurors,  if 
demanded."  When  a  jury  has  been  impaneled,  they  are  required  to  be  sworn 
by  the  justice  "well  and  truly  to  try  the  matter  in  difference  between  the 
plaintiff  and  defendant, "  and  a  true  verdict  give  according  to  the  evidence. 
It  will  be  observed  that  the  form  of  this  oath  presupposes  that  the  parties  have, 
by  their  pleadings,  come  to  ''issue;"  for  the  jury  is  sworn  well  and  truly  to 
try  the  "matter  in  difference;"  that  is  to  say,  the  "issue"  between  the  plain- 
tiff and  defendant.  The  words,  "matter  in  difference  between  the  plaintiff 
and  the  defendant,"  as  used  in  this  oath,  are  identical  in  signification  with 
the  terms  used  iu  the  ancient  writ  of  venire/aciaa,  which  described  the  issue 
for  the  trial  of  which  the  jury  was  ordered  to  be  summoned;  for,  as  we  have 
already  seen,  after  particularly  setting  forth  the  pleadings  whereby  the  par- 
ties came  to  issue,  it  designated  the  issue  to  be  tried  as  the  "matter  in  variance 
between  the  plaintiff  and  defendant, "  for  the  trial  of  which  they  had  put  them- 
selves upon  that  jury.  The  jury  are  sworn  not  only  well  and  truly  to  try  the 
"matter  in  difference"  between  the  plaintiff  and  defendant,  but  they  are  to 
give  a  "true  verdict,"  according  to  the  evidence.  The  term  verdict,  at  com- 
mon law,  necessarily  imports  that  there  has  been  an  "issue"  between  the  par- 
ties; for  without  an  issue  there  could  be  no  verdict,  for  by  every  verdict  the 
jury  declares  that  they  have  "found  the  issue"  for  the  plaintiff  or  for  defend- 
ant, (2  Bl.  Comm.  377;)  so  that  whether  it  be  called  an  "issue,"  or  the  "mat- 
ter in  difference,"  or  the  "matter  in  variance,"  between  the  parties,  it  is 
wholly  immaterial.  Without  an  issue  of  fact,  it  would  be  an  absurdity  for  the 
jury  to  declare  they  have  found  for  the  plaintiff  or  defendant  what  in  fact 
never  existed.  When  the  jury,  in  an  action  before  a  justice,  has  rendered  its 
verdict,  unless  he  shall  believe  the  same  was  procured  by  fraud  or  undue  means, 
or  to  be  the  result  of  partiality  or  prejudice,  or  to  be  manifestly  contrary  to 
law  or  the  evidence,  he  is  authorized,  within  24  hours  after  the  return  of  such 
verdict,  (Sundays  excepted,)  on  motion  of  the  injured  party,  to  set  it  aside, 
and  award  a  new  trial.    Section  91,  c.  50,  Code. 

Considering  said  sections  71,  72,  and  91  together,  I  cannot  resist  the  con- 
clusion that  they  necessarily  presuppose  that  both  parties  are  present  at  the 
time  the  jury  is  demanded,  or  at  least  that  the  defendant  has  appeared  and 
made  defense,  out  of  which  an  issue  of  fact  has  been  evolved,  which  entitles 
either  party  to  have  that  issue  tried  by  a  jury.  There  can  be  no  doubt  tliatif 
the  defendant,  being  summoned,  fail  to  appear  and  make  defense,  the  justice, 
at  the  expiration  of  one  hour  after  the  time  fixed  for  the  trial,  may,  and,  if 
not  engaged  in  the  trial  of  some  other  cause,  he  is  required  to,  proceed  to  hear 
the  allegations  and  evidence  of  the  plaintiff,  and  render  judgment  as  the  right 
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shall  appear.  In  such  case  the  Justice,  upon  notice  to  the  opposite  party,  and 
for  good  cause  shown,  may,  within  14  days  thereafter,  set  such  judgment 
aside,  and  award  the  defendant  a  new  trial,  when  he  will  he  let  in  to  a  full  de- 
fense to  the  action .  And  w here  the  defendant  has  appeared  and  made  defense, 
the  matter  in  difference  between  them,  unless  a  jury  be  demanded,  may  still 
be  tried  by  the  justice,  whether  the  defendant  be  present  at  the  trial  or  not, 
subject  to  the  right  of  the  defendant  to  have  such  judgment  set  aside  for  good 
cause  shown,  within  the  time  and  upon  the  terms  mentioned  in  section  70  of 
the  same  chapter.  But  where  the  case  has  been  properly  tried  by  a  jury  of  six, 
and  a  verdict  rendered,  the  justice  can  only  set  the  same  aside  within  the  24 
hours  after  the  return  of  such  verdict,  (Sundays  excepted,)  upon  the  motion 
of  the  party  injured;  and,  if  not  so  set  aside,  the  judgment  rendered  thereon 
becomes  final  and  irreversible.  Upon  the  assumption  that  a  plaintiff  has,  in 
all  cases,  the  right  to  have  his  case  tried  by  a  jury,  whether  there  has  been  an 
issue  in  the  case  or  not,  I  cannot  conceive  of  any  judicial  proceeding  better 
oalculated  to  place  the  property  of  a  defendant  at  the  mercy  of  the  plaintiff, 
when  for  any  cause  the  defendant  has  failed  or  been  prevented  from  attending 
at  the  place  set  for  the  trial,  on  the  return-day  of  the  summons.  Less  than 
seven  days  will  amply  suffice  for  a  plaintiff,  in  strict  compliance  with  the  let- 
ter of  the  statute,  to  deprive  a  defendant,  it  may  be^  of  a  large  portion  of  his 
estate;  and,  if  the  construction  contended  for  by  the  defendant  in  error  be  cor- 
rect, a  defendant  will  in  such  case  be  without  remedy.  It  is  contended  that, 
unless  these  several  sections  of  the  Code  be  so  construed  as  to  permit  a  plain- 
tiff, at  his  pleasure,  to  work  out  a  result  so  disastrous  to  the  defendant,  the 
provision  of  section  13 of  article  3  of  the  constitution,  which  decUres  that  ''no 
fact  trfed  by  a  jury  shall  be  otherwise  re-examined  in  any  case  than  according 
to  the  rules  of  the  common  law,"  will,  in  cases  before  a  justice,  be  rendered 
inoperative. 

Guided  by  these  rules  of  the  common  law,  I  have  shown  that,  until  an  issue 
^f  fact  was  made  by  the  pleadings  between  the  plaintiff  and  defendaht,  no 
venire  facias  ever  could  be  issued;  that,  until  such  an  issue  was  so  made, 
there  was  absolutely  nothing  which  could  be  submitted  to  a  jury  for  its  con- 
sideration; that  no  jury  could  be  impaneled,  and  no  case  could  be  tried,  by  a 
jury,  until  there  had  been  an  issue  made  by  the  pleadings  of  the  parties,  and 
that  such  issue  must  appear  by  the  record;  that  the  court  had  no  right  to 
make  up  the  issue,  and  then  impanel  a  jury  to  try  it,  but  the  parties  them- 
selves must  first  come  to  an  issue,  and  then  it  may  be  tried  by  a  jury;  and 
that  when  a  jury  has  been  impaneled,  and  the  case  tried  without  an  issue, 
4uch  trial  is  in  law  no  trial  by  a  jury,  and  therefore  no  fact  considered  or 
passed  upon  in  such  a  trial  can  be  held  to  have  been  tried  by  a  jury.  To  adopt 
the  construction  contended  for  by  the  defendant  in  error  requires  all  these 
rules  to  be  disr^arded.  I  admit  that  in  any  suit  at  common  law  before  a 
justice,  when  the  defendant  has  appeared,  and  by  his  answer,  either  oral  or 
in  writing,  has  denied  the  plaintiff's  complaint  or  some  part  thereof,  or  has 
made  a  statement  of  facts  constituting  a  defense  or  counter-claim  against  the 
same,  whether  he  be  present  or  absent  at  the  trial,  the  plaintiff  may,  if  he  re- 
quires it,  have  the  cause  tried  by  a  jury;  and  that  from  a  judgment  entered 
on  the  verdict  of  such  a  jury,  if  not  set  aside  in  the  manner  prescribed  in  sec- 
tion 91  of  cliapter  50  of  the  Code,  he  is  not  entitled  to  an  appeal  therefrom, 
and  the  same,  however  erroneous,  is  final  and  irreversible.  But  it  is  equally 
clear  that  in  all  cases  where  the  defendant  has  not  so  appeared  and  answered 
he  may,  if  otherwise  entitled  thereto,  appeal  from  such  judgment  uiX)n  the 
terms  prescribed  by  sections  163  and  164  of  said  chapter,  and  that  he  is  not 
debarred  from  obtaining  such  appeal,  because  the  plaintiff  in  such  case  has 
improperly  been  permitted  by  the  justice  to  have  the  case  tried  by  a  jury»  and 
that  in  such  case  he  is  not  precluded  from  his  appeal  by  anything  contained 
In  said  section  IS  of  article  3  of  the  constitution. 
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It  IS,  however,  insisted  that  although  the  plaintiff  may  have  no  right  to  a 
jury  for  the  trial  of  his  right  of  action.  yet»  in  analogy  to  the  proceeding  in 
coram on-law  actions  in  courts  of  record,  he  is  entitled  to  a  jury  to  inquire  of 
his  damages.  To  this  two  sufficient  answers  may  be  made:  First,  that,  la 
proceedings  before  a  justice,  there  can  be  no  judgment  by  default.  There 
cannot  be  an  inquiry  of  damages  separate  from  the  trial  of  the  cause  of  action* 
as  well  as  the  qiuintum  of  damages.  Having  no  authority  to  award  a  writ 
of  inquiry,  he  cannot  impanel  a  jury  to  execute  it.  In  every  case,  if  tliere  be 
no  Issue,  he  must  hear  and  determine  the  whole  controversy.  If  there  be  an 
issue,  and  a  jury  is  demanded  by  either  of  the  parties,  the  whole  case  must 
be  submitted  to  the  jury  on  the  trial  of  such  issue. 

I  will  now  inquire  what  right  the  plaintiff  had,  by  the  common  law,  where 
he  had  obtained  against  a  defendant  a  judgment  for  his  damages  by  default. 
In  all  actions  of  asHumpait^  covenant,  case,  trespass,  and  replevin  the  judgment 
by  default  was  merely  interlocutory,  the  sole  object  of  these  actions  being  to 
recover  damages.  The  plaintiff's  title  to  damages  was  thereby  established, 
but  the  amount  of  the  damages  yet  remained  to  be  ascertained.  This  was 
genervlly  done  by  a  writ  of  inquiry,  but,  as  this  inquest  was  merely  for  the 
purpose  of  informing  the  conscience  of  the  courts,  the  court  itself  could.  In 
all  cases,  if  it  pleased  to  do  so,  assess  the  damages,  and  thereupon  give  final 
judgment.  In  executing  a  writ  of  inquiry,  as  the  defendant,  by  suffering 
judgment  by  default,  admits  that  the  plaintiff  has  a  cause  of  action  as  stated 
in  his  declaration,  all  the  plaintiff  has  to  prove,  or  that  the  defendant  was  al- 
lowed to  dispute,  was  the  amount  of  thedamages.   Brill  v.  NecUe,  1  Chit.  619; 

2  Saund.  PI.  &  £v.  218;  Hewit  v.  ManUll,  2  Wils.  372;  Bruce  v.  Rawlins. 

3  Wils.  61 ;  Beardmore  v.  Carrington,  2  Wils.  244.  In  8  Wils.,  supra.  Chief 
Justice  WiLMOT  said :  '*  This  is  an  inquest  of  office  to  Inform  the  conscience  of 
the  court,  who,  if  they  please,  may  themselves  assess  the  damages;"  and  the 
sam-'  was  again  announced  by  the  same  distinguished  judge  in  Beardmore  v. 
f  tTi  t.itoiit  2  Wils.  244,  where  he  said:  "There  is  a  difference  between  a 
y.'iQ  y  dl  verdict  and  a  writ  of  inquiry  of  damages;  the  latter  being  only  aa 
inque^c  of  office  to  inform  the  conscience  of  the  court,  and  which  they  might 
have  sissessed  themselves  without  any  inquest  at  all. "  This  rule  of  the  com- 
mon law,  in  relation  to  the  execution  of  writs  of  inquiry,  was  in  force  in  Vir- 
ginia long  before,  and  at  the  time  of,  the  Bevolution,  and  so  continued  until 
it  was  changed  by  the  forty-second  section  of  an  act  passed  by  the  general  as- 
sembly on  the  12th  day  of  December,  1792,  which  declared  that  "all  judg- 
ments by  default  for  want  of  an  appearance,  or  special  bail,  or  pleas,  as  afore- 
said, and  nonsuits  and  dismissions  obtained  in  the  office,  and  not  Set  aside  on 
someday  of  the  next  succeeding  district  court,  shall  be  entered  by  the  clerk  as 
of  the  last  day  of  the  term;  which  judgment  shall  be  final  in  actions  of  debt 
founded  on  specialty,  bill  or  note  in  writing,  asceitaining  the  demand,  unless 
the  plaintiff  shall  choose,  in  any  such  case,  to  have  a  writ  of  inquiry  of  dam- 
ages, and  in  all  other  cases  the  damages  shall  be  ascertained  by  a  jury,  to  be 
impaneled  and  sworn  to  inquire  thereof. "  Collection  of  Acts  1803.  This 
statute  continued  in  force  until  the  revisal  of  1819,  when  the  provision,  in » 
the  act  of  1792,  requiring  the  writ  of  inquiry  to  be  executed  by  a  jury,  was 
omitted  from  the  Code;  thus  leaving  the  writ  to  be  executed  as  It  was  before 
the  passage  of  the  act  of  1792,  until  restored  by  section  5,  c.  177,  Code  1849. 

I  have  shown  that  without  an  issue  there  was  no  right  to  a  trial  by  a  jury; 
and  that  even  when  there  was  a  judgment  against  the  defendant  by  default, 
and  a  writ  of  inquiry  of  damages  properly  awarded,  neither  plaintiff  nor  de- 
fendant had  the  right  ^v  have  the  damages  assessed  by  a  jury;  for  the  court 
itself,  if  it  saw  proper  to  do  sq,  might  assess  such  damages;  so  that,  according 
to  the  rules  of  the  common  law,  neither  party,  in  the  absence  of  an  issue  of 
fact,  had  the  right  to  a  tri;  \  by  a  jury,  nor  did  they  have  the  damages  assessed 
by  a  jury,  when  a  writ  of     quiry  for  that  purpose  was  properly  awarded ;  and. 
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not  having  rights  according  to  the  common  law,  they  were  neither  preserved 
nor  granted  by  section  13  of  article  3  of  the  constitution. 

When  the  plaintiff  in  this  case  was  about  to  institute  his  common-law  ac- 
tion against  the  defendant,  for  the  recovery  of  damages,  he  had  the  right  to 
select  the  court  in  which  to  prosecute  it.  For  reason  satisfactory  to  himself, 
lie  declined  to  bring  it  in  the  circuit  court,  where  his  right  to  a  trial  by  jury, 
under  all  circumstances,  was  guarantied  to  him  by  the  law  of  the  land  and  the 
practice  of  the  court.  He  elected  to  bring  his  action  before  a  justice  of  the 
peace,  before  whom  he  was  also  entitled  to  a  trial  by  a  jury,  in  every  contin- 
gency save  one,  and  that  was  in  the  event  the  defendant  should  fail  to  appear 
and  resist  his  demand.  Having  selected  this  tribunal,  he,  to  that  extent,  vol- 
untririly  waived  his  right  to  a  trial  by  a  jury,  which  he  had  the  right  to  do, 
and  for  this  the  defendant  was  in  no  manner  responsible.  The  defendant  had 
no  election.  He  was  obliged  to  submit  to  the  lawful  jurisdiction  of  the  justice 
before  wliom  it  was  cited  to  appear.  By  failing  to  appear,  the  defendant  left 
the  plaintiff  at  liberty  to  take,  against  liim,  judgment  for  any  amount  he 
might  be  able  to  prove  he  was  entitled  to  recover.  The  plaintiff  was  deprived 
of  no  right  that  he  had  voluntarily  waived,  and  he  has  no  reason  to  complain 
that,  in  getting  all  he  was  entitled  to  demand,  he  was  unable  to  deprive  the 
defendant  of  its  right  to  appeal  from  his  judgment.  I  am  therefore  of  opin- 
ion that  the  pretended  tri^U  of  this  cause  by  a  jury  was  wholly  unauthorized 
by  law,  and  that  it  was  in  law  no  trial  by  a  jury;  that  the  verdict  rendered 
upon  trial  is  not  conclusive  of  any  fact  thereby  found;  that  the  defendant  is 
entitled  to  an  appeal  from  the  judgment  rendered  thereon;  that  said  judgment 
possesses  no  greater  legil  effect  than  would  a  judgment  of  the  justice  against 
the  defendant  where  it  failed  to  appear;  that  when  a  defendant,  in  a  common- 
law  action,  before  a  justice,  fails  to  appear,  and  make  defense  to  the  action, 
it  is  the  duty  of  the  justice  to  hear  the  cause,  and  render  judgment  thereoa; 
that  said  judgment  possesses  no  greater  legal  effect  than  would  a  judgment  of 
the  justice  against  the  defendant  where  he  failed  to  appear;  that,  when  a  de- 
fendant, in  a  common-law  action,  before  a  justice,  fails  to  appear  and  make 
defence  to  the  action,  it  is  the  duty  of  the  justice  to  hear  the  cause,  and  ren- 
der judgment  thereon;  that  no  jury  can  be  impaneled,  and  no  case  tried,  by  a 
Jury,  until  there  has  been  an  issue  in  fact  made  by  thn  pleadings  of  the  par- 
ties; and  that  where  a  common-law  action  b.^fore  a  justice  has  been  tried  by 
a  jury,  without  such  issue  of  facts,  such  pretended  trial  is  in  contemplation 
of  law  no  trial  by  a  jury,  and  no  fact  considered  or  passed  upon  in  such  trial 
can  be  held  to  have  been  tried  by  a  jury.  I  am  therefore  of  opinion  that  the 
judgment  of  the  circuit  court,  dismissing  said  appeal,  should  be  reversed. 


Blakemorb  v.  Oder's  Adm'r  et  al. 

{Supreme  Court  of  Appeals  of  Virginia.    September  Term,  188S.) 

BoHDt^FoB  Payment  of  Monet— Ownership— Evidence— Schpfioibnct. 

Appellant  delivered  oertain  bonds  to  defendant's  intestate,  in  1876,  for  the  alleged 
purpose  of  enabling  him  to  raise  money  thereon,  intestate  obligatixig  himself  in 
writing  to  return  them.  He  kept  the  bonds  until  1882,  when  he  exchanged  them  for 
other  honds,  payable  to  himself.  During  this  time  he  was  insolvent,  and  by  reason 
of  his  increasing  infirmities  was  constantly  becoming  lees  able  to  account  for  the 
bonds.  His  two  daughters  testified  to  a  conversation  hetween  appellEmt  and  intes- 
tate, in  ISTS,  in  which  it  was  stated  that  a  settlement  had  been  nad,  and  that  nei- 
ther owed  the  other.  Held,  that  a  finding  that  appellant  was  not  the  owner  of  the 
bonds  was  warranted. 

Appeal  from  circuit  court,  Augusta  county. 

Tbe  appellant,  A.  J.  Blakemore,  was  allowed  to  intervene  in  an  action 

pending  for  the  settlement  of  the  estate  of  Walter  Oder,  deceased,  and  filed 

his  |...liiion  setting  up  a  claim  to  certain  bonds  in  said  Oder's  possession  at 

tbe  time  of  his  death.    Appellant  alleged  that  Oder  transferred  the  bonds  to 
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him  in  1^9,  in  payment  of  an  indebtedness;  that  in  1875  Oder  applied  to  ap- 
pellant for  another  ioan,  with  which  to  pay  the  eoets  of  the  proceeding  in 
Which  he  (Oder)  was  adjudged  a  Imnkrupt,  and  that  appellant,  not  having 
ihoney  to  loan  him,  loaned  him  certain  bonds;  Oder,  by  written  agreement, 
obligating  himself  to  return  them.  It  appeared  that  prior  to  this  time  a 
judgment  had  been  recovered  against  Oder  on  account  of  a  debt  for  which  he 
Whs  surety,  the  payment  of  which  would  have  exhausted  nearly  all  his  estate. 
Tarious  supposed  debtors  of  Oder  were  garnished  by  the  judgment  creditor, 
and  active  measures  taken  to  collect  the  judgment,  payment  of  which  Oder 
was  anxious  to  avoid.  There  were  circumstances  indicating  t1iat»the  object 
of  the  transaction  between  appellant  and  Oder  was  to  hinder  and  defraud  the 
latter's  creditors.  In  1882  the  bonds  delivered  to  Oder  were  by  him  exchanged 
for  other  bonds,  payable  to  himself,  which  are  the  bonds  to  wtiich  appeUant 
lays  claim. 
Craig  dk  Paul,  for  appellant.     White  A  Gordon,  for  appidlees. 

HiNTON,  J.  The  correctness  of  the  decree  complained  of  in  the  single  point 
upon  which  it  is  assailed  in  this  case,  namely,  its  refusal  to  allow  Blakemore, 
the  petitioner  in  the  court  below,  and  the  appellant  here,  the  sum  of  8947.82, 
the  proceeds  of  what  are  known  in  the  record  as  the  '*Kash  Bonds,"  seems 
to  the  court  to  be  established  by  the  proofs;  for,  conceding  the  assignment  of 
tlie  two  original  bonds  by  W.  Oder  to  Blakemore  to  have  been  a  fair  and 
bonaflde  transaction,  and  not  a  device  to  hinder,  delay,  and  defraud  his  cred- 
itoi-s,  it  seems  perfectly  plain  that  said  Oder  subsequently  became  the  owner 
of  both  bonds,  and  was  the  owner  of  the  bond  given  by  Nash's  wife  and  sons 
in  exchange  therefor,  at  the  time  of  his  death.  Without  going  into  a  review 
of  all  the  testimony  in  the  case,  it  is  only  necessary  for  us  to  say  that  we  are 
brought  to  this  conclusion  by  the  testimony  of  Mrs.  Dice  and  Mrs.  Crawn, 
which  is  supported  by  the  other  facts  developed  in  the  record;  while  the  con- 
tention of  the  appellant  that  he  is  the  rightful  owner  of  this  claim  appears  to 
us  to  be  irreconcilable  with  his  conduct,  if  he  was  such  owner,  in  permitting 
Oder  to  keep  and  use  these  bonds  for  so  long  a  period  as  eight  years, — from 
May,  1875,  to  July,  1883, — and  finally  to  exchange  them  for  a  new  bond,  pay- 
able to  said  Oder,  when  he  (Blakemore)  must  have  been  aware  that  Oder  was 
utterly  unable  to  repay  him  for  them,  and  by  reason  of  his  increasing  infirm* 
ities  of  body  was  becoming  less  likely  to  be  able  to  do  so  in  the  future.  The 
testimony  of  both  Mrs.  Dice  and  Mi-s.  Crawn,  while  they  do  not  pretend  to 
give  all  that  passed  on  the  occasion  or  occasigns  to  which  they  refer,  is  explicit 
upon  the  point  that  these  parties,  Blakemore  and  Oder,  had  had  a  settlement, 
and  that  neither  owed  the  other.  This  was  in  the  latter  part  of  1876,  or  the 
early  part  of  1877,  after,  in  all  probability,  Oder  had  received  his  discharge  in 
bankruptcy;  and  the  natural  course  would  have  been  for  Blakemore  to  have 
demanded  these  bonds,  and  to  have  surrendered  to  Oder  the  evidence  of  debt 
he  held  against  him.  But  we  find  him  doing  neither.  While,  therefore,  it 
may  be  possible  that  the  claim  of  Blakemore  may  be  just,  we  yet  think  it  clear 
that  the  weight  of  evidence  is  in  favor  of  the  views  entertained  by  the  eom- 
missioner  and  pronounced  by  the  court  in  its  decree.  This  view  of  the  case 
renders  it  Inith  unnecessary  and  Improper  for  us  to  consider  the  question  of 
fraud  so  elaborately  discussed  by  counsel  in  their  briefs  and  at  bar.  It  only 
remains  for  us  to  say  that  the  deposition  of  Blakemore  was  clearly  inadmissi- 
ble under  the  statute,  and  was  therefore  properly  excluded.  See  Acts  1876-77, 
c.  258,  p.  267.  We  perceive  no  error  in  the  decree  appealed  from,  and  it  must 
be  aihrmed. 
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Bell's  Ex'nd  o.  Nobfolk  S.  R.  Ck>. 
(ditpreme  Court  of  North  Carolina.    October  8, 1888.) 

IBMIKBH^  t>6lfAlK— GoHPXNAATIOK— INCIDBKTAL  Iirj01tT--SUBrACB  Watsb. 

Defendant,  in  constructing  its  road-bed,  cut  across  the  embankment  of  plalntUfs 
laad-ditch,  thereby  draining  more  surface  water  into  the  ditch  than  it  could  carry 
off,  and  flooding  plaintiff^s  land.  The  ditches  constructed  by  defendant  were  on 
the  land  condemned  and  paid  for  by  it,  including  **the  legal  incidental  damages  to 
the  lands  not  taken, "  and  were  necessary  for  tne  purposes  of  the  road-bed,  which 
could  not  hare  been  drained  in  any  other  way.  Held,  that  defendant's  act  was 
lawful,  and  that  whatever  danwge  it  caused  was  dctmnwn  absque  iinjwria. 

Appeal  from  superior  court,  Currituck  ooun^;  Montgomery*  Jud^. 
€hrandy  A  MycUettt  for  appellants.    Pruden  df  Vann  and  Starke  ^  Martin^ 
for  appellee. 

Datis,  J.  Civil  action,  originally  oommenced  by  the  testator  of  plaintiffs 
to  recover  damages  alleged  to  Imve  been  caused  by  the  flooding  of  his  land  by 
the  act  of  the  defendant  company  in  constructing  Its  road*bed,  tried  before 
Montgomery,  J.,  at  spring  term.  1888,  of  Currituck  superior  court.  By  con- 
sent, the  issue  ''what  damage  the  plaintiff  sustitined?"  was  submitted  to  it 
Jury,  and  as  to  all  other  issues  and  facta  a  jury  trial  was  waived,  and  it  was 
agreed  that  they  might  be  passed  upon  by  the  court.  The  response  to  the  is* 
sue  submitted 'to  the  jury  was  *'$700,"  and  the  court  found  the  following 
facta»  to-wit:  The  plaintiffs'  testator  owned  the  land  and  lead-ditch  described 
in  the  complaint.  The  defendant,  in  locating  and  constructing  ita  road-bed, 
cut  across  said  ditch,  and  also  cut  ditches  by  tlie  side  of  its  road-bed,  to  get 
dirt  for  the  road-bed,  and  also  to  drain  the  road-be  J.  In  constructing  its  road- 
bed, the  defendant  cut  across  the  embankment  or  dirt  on  the  side  of  the  lead- 
dilch.  By  means  of  the  locating  and  constructing  of  said  road-bed  more 
water  was  drained  into  plaintiff's  ditch  than  it  could  carry  off,  and  the  plain- 
tiff's land  was  flooded,  and  injured  tliereby.  The  water  thus  carried  by  the 
defendant's  ditches  was  surface  water,  except  occasionally,  after  heavy  rains, 
the  water  from  the  Dismal  swamp  would  spread  out  over  the  surface  from  the 
ditch.  There  was  no  natural  or  artiflcial  drain  for  these  waters.  The  *Mead- 
ditch"  was  sufficient  to  drain  plalntilTs  land,  till  defendant  constructed  its 
road.  The  lands  of  plaintiffs,  over  which  the  defendant  constructed  its  road- 
bed and  ditches,  and  also  a  section  or  part  of  the  lead-ditch,  had  been  con- 
demned by  regular  proceedings  under  tlie  statute,  and  damages  for  the  land 
taken,  and  the  legal  incidental  damages  to  the  lands  not  taken  had  been  as- 
sessed and  paid  to  him  by  the  defendant.  The  defendant  did  not  locate  and 
construct  its  road-bed,  or  dig  any  ditich^  outside  or  off  of  the  lands  which  had 
been  condemned  and  paid  for.  The  ditches  cut  by  defendant  were  necessary 
Xor  the  purpose  of  the  road-bed  for  the  road,  and  for  tiie  safety  of  travel  over 
the  road;  and  the  road-bed  could  not  have  been  drained  in  any  other  way. 
The  plaintiff  could  have  obviated  ttie  difiiculty,  or  relieved  his  land  of  this  in- 
creased volume  of  water,  drained  into  his  lead-ditch,  by  cutting  the  same 
deeper.  The  plaintiffs,  upon  the. above  facts  and  issue,  moved  for  judgment 
for  4(700  and  costs.  The  court  refused  the  motion,  and,  upon  defendant's  mo- 
tion, granted  judgment  for  defendant.  Tlie  plaintiffs  exoepted,  and  from  tlie 
rnlings  and  judgment  appealed  to  supreme  court. 

There  is  no  error.  It  is. found  as  a  fact  that  the  ditches  of  which  the  plain- 
tiffs complain  were  necessary  for  the  purposes  of  the  road-bed;  that  the  road- 
bed could  not  have  been  drained  in  any  other  way;  and  that  they  were  not  out- 
side or  off  of  the  land  which  had  been  condemned  and  paid  for  hj  the  defend-* 
ant,  inoluding  *'the  legal  incidental  damages  to  the  lands  not  taken»"  Every 
one  has  the  right  properly  to  use  his  own;  and  without  this  drainage  for  the 
•urfiii6e  W8ter,.the  defendant's  riglit  of  way,  for  which  the  plaintiffs  had  been 
paid,  would  have  been  of  no  value;-  and  i£»  as  an  incidental  oonse^uenoe  of  the 
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lawful  and  rightful  use  of  its  easement  by  the  defendant  company,  the  sur- 
face water  damages  the  land  of  the  plaintiff's  testator*  it  Is  damnum  absque 
injuria^  and  for  which  he  cannot  recover  as  for  a  tort.  Railroad  Co,  v. 
Wicker,  74  N.  0. 220.  It  is  no  infringement  of  the  maxim,  ^aic  utere  tuo  ut 
alienum  non  Imdas. "  Washb.  Easem.  455.  It  was  said  in  Willey  v.  Railroad 
Vo,,  96  N.  0.  268,  3  8.  E.  Kep.  485,  speaking  of  the  tfondemnation  of  the  right 
of  way:  ^'Everything  necessary  and  incident  to  tlie  original  making  and  sub- 
sequent operating  the  road  must  be  intended  to  have  passed  as  against  the 
owner  of  the  condemned  land." — and  the  right  to  cut  such  ditches  on  the  con- 
demned land,  as  will  protect  the  road-bed  against  accumulating  surface  water* 
is  a  njecessary  incident.  The  water  drained  by  the  defendant's  ditches  was  all 
surface* water,  except  occasionally,  after  heavy  rains,  the  water  from  the  Dis- 
mal swamp  would  spread  over  the  surface  of  the  ditch.  There  was  no  nat- 
ural or  artificial  drain  to  the  Dismal  swamp,  and  the  ditches  were  not  designed 
to  drain  it,  and  the  overflow  was  none  the  less  of  surface  water,  which,  we 
apprehend,  could  not  have  been  caused  or  prevented  by  the  ditches.  In  Rail* 
road  y.  Wicker,  suprat  a  distinction  is  taken  between  diverting  or  obstruct- 
ing a  natural  or  artificial  drain- way  and  one  by  which  surface  water  is  drained. 
In  the  latter,  in  measuring  the  compensation  to  the  land-owner,  the  resulting 
damage  should  be  estimated;  and  this  was  one  of  "the  legal  incidental  dam- 
ages" which  had  been  assessed  and  paid  for,  as  found  by  the  court.  In  the 
former,  it  is  the  duty  of  the  company,  in  constructing  its  road-bed,  to  provide 
for  the  discharge  of  the  water  through  its  accustomed  drain- way»  whether 
natural  or  artificial.    No  error. 


Norman  9.  Walker. 
(iSupreme  Court  of  North  CofroiUna. '  October  8, 1888.) 

1.  OuARDiAir  Ain>  Wabd— Liability  of  Surktt— Limitation  of  Actions. 

An  aotion  against  the  sureties  of  a  deoeased  guardian,  who  failed  to  file  the  ao- 
oonnts  required  by  statute,  is  governed  by  Code  N.  C.  S  155,  subsea  6,  prescribing 
as  the  limitation  of  an  action  agalnat  the  sureties  of  a  gaardian  three  years  after 
the  breach  complained  of,  -and  not  bv  section  154,  which  prescribes  six  years  after 
the  auditing  of  the  final  account  and  the  filing  thereof  as  the  limitation  of  actions 
against  guardians,  etc.,  on  their  official  bonds. 

S.  Samk^Aotion  against  Subbtt— Parties. 

The  action  must  be  brought  in  the  name  of  the  state,  for  the  benefit  of  the  plain- 
tiif,  and  not  in  the  name  ox  the  plaintiff, 

Appeal  from  superior  court,  Tyrrell  county;  Connor,  Judge. 
Fntden  dk  Vanus  for  appellant. 

Davis,  J.  Civil  action,  tried  before  Connor,  J.,  at  spring  term,  1888,  of 
the  superior  court  of  Tyrrell  county.  The  testator  of  the  defendant.  Walker, 
and  H.  P.  Alexander  were  su^ias  on  the  guardian  bond  of  V.  B.  Norman, 
and  this  action  was  commenced  in  the  name  of  the  plaintiff  by  snmmons  is- 
sued the  15th  of  October,  1887,  and  the  defendants  relied- on  the  statute  of 
limitations  as  a  bar  to  the  plaintiff's  right  to  recover.  The  following  are  the 
facts  agreed  upon:  (1)  July  6,.  1872,  Y.  B.  Norman  qualified  in  the  proper 
court  of  Tyrrell  county  as  guardian  of  the  relator,  with  W.  W.  Walker  and 
H.  P.  Alexander  as  surety;  his  bond  being,  as  set  out  in  the  complaint,  in  the 
penal  sum  of  $1,040.  He  made  no  returns  whatever  of  his  guardian  aocount. 
He  died  a  few  years  after  his  qualification,  intestate,  and  no  administration  has 
ever  been  appointed  on  his  estate.  (2)  The  said  guardian  received  for  the 
relator,  on  the  6th  of  July,  1872,  $169.43,  and  has  failed  to  pay  the  same  over 
to  the  relator.  (3)  0.  Y.  Nornran  (relator)  came  of  age  September,  1876,  after 
the  death  of  the  guardian,  and  made  demand  of  the  defendants  on  the  day  ot 
the  beginning  of  this  action,  October  8, 1887.  W.  W.  Walker  died  in  August, 
1885,  and  A.  G.  Walker  qualified  as  his  executor  in  October,.  1885.  Thei« 
was  a  Judgment  for  the  defendant  and  the  plaintiff  ^>pealed. 
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:  The  action  on  the  guardian  bonct  should  teve  been  in  the  name  of  the  states 
for  the  benefit  of  the  plaintiff,  and  not  in  the  name  of  the  plaintiff.  Car- 
miehael  v.  Moore.  88  N.  C.  29.  WiUiams  Y.JkfaNair,  98  N.  C.  832,  4  S.  E. 
Bep.  131, 133.  No  final  account*  or  any  other  account,  was  filed  by  the  guard* 
lan,  who  was  principal  on  the  bond  declared  on;  and  counsel  insist  that  '*no 
statute  began  to  run  against  the  plaintiff  till  the  final  account  was  filed,"  and 
for  this  he  relies  on  section  154  of  the  Code.  That  section  fixes  the  limit  of 
six  years,  '* after  the  auditing  of  his  final  account  by  the  proper  ofScer,  and 
the  filing  of  such  audited  account  as  required  by  law,"  as  the  bar  to  actions 
against  executors,  administrators,  collectors,  or  guardians  on  their  official  bond ; 
but  the  defendants  were  sureties  on  the  bond,  and  section  155,  subsec.  6, 
of  the  Code,  fixes  a  different  limit  as  a  bar  to  actions  against  them,  and  pro- 
vides that  "an  acti<Hi  against  the  sureties  of  any  executor,  administrator,  col- 
lector, or  guardian,  on  the  ofilcial  bond  of  their  principal,"  shall  be  coininenced 
*^  within  three  years  after  the  breach  thereof  complained  of. "  It  was  the  duty 
of  the  "guardian,  within  three  months  after  his  appointment,  to  exliibit  an  ac- 
counts upon  oath,  of  the  estate  of  his  ward  to  the  clerk  of  the  superior  court," 
and  to  make  annual  returns.  Code,  §§  1577, 1580.  It  appeavs  from  the  case 
agreed  that  he  made  no  returns  whatever.  This  was  a  breach  of  his  bond.  It 
further  appears  that  he  died  before  his  ward  (the  plaintiff)  came  of  age.  The 
plaintiff  came  within  the  exceptions  mentioned  in  section  163  of  the  Code,  and 
could  have  brought  bis  action  against  the  sureties  on  the  bond  within  three 
years  after  attaining  the  age  of  21  years;  but  this  action  was  not  commenced 
till  more  than  10  years  after  the  plaintiff  became  21  years  of  age.  As  we 
have  seen,  this  action  comes  under  the  provisions  of  section  155,  subsec.  6,  of 
the  Code,  and  not  under  the  sections  referred  to  in  Williams  v.  MoNair,  98 
N.  C.  836,  4  S.  £.  Rep.  131,  133,  cited  by  counsel.  In  that  case  Caroline  Mc- 
Neil was  a  feme  covert^  and  had  been  under  disability  to  sue.  There  is  no 
error* 

"WooDARD  et  al.  V.  Paxton. 
(Supreme  Court  of  North  Ca/roUna,    October  8, 1888.) 

JUDOHBNT  — Ot   JUSTICX    Or    PBA.OB— -DOBMANT  JUDGKBNT  — DOGESmrO  IK  SUFBSIOB 
COUBT. 

A  justice's  Judgment,  whioh  has  become  donaant  by  Code  N.  C.  i  840,  rule  U, 
limitiBg  the  period  during  which  final  process  ma^  be  issued  by  the  iustlce  to  one 
year,  and  which  has  not  been  revived  by  a  new  action  upon  it  before  the  justice,  as 
provided  for  by  section  844,  cannot  be  removed  to  and  docketed  in  the  superior 
court. 

Appeal  from  superior  court,  Chowan  county;  MONreoMERY,  Judge. 
Pruden  dk  VanUf  for  appellant. 

Smith,  C.  J.  The  undisputed  facts  presented  in  this  appeal  of  the  defend^ 
ant  are  as  follows:  The  plaintiffs,  on  the  23d  day  of  December,  1877,  recov- 
ered judgment  against  the  defendant  before  a  Justice  of  the  peace  for  a  sum, 
within  his  jurisdiction,  on  which  he  is9ued  execution  on  the  9th  day  of  Feb- 
ruary foUowing.  Execution  issued  on  the  3Qth  day  of  September  of  the  same 
year,  and  was  returned,  with  the  officer's  indorsement,  "Nothing  to  be  found. " 
The  judgment  was  docketed  in  the  superior  court  of  Chowan  on  January  13, 
1879,  since  which  no  execution  has  issued.  On  December  19, 1887,  notice  is- 
sued, and  was  served  on  the  defendant  two  days  thereafter,  of  tlie  plaintiffs* 
intended  application  to  the  clerk  for  ieave  to  issue  execution,  and  their  motion 
was  accordingly  made,  supported  oy  the  affidavit  of  one  of  them  that  the  judg- 
ment remains  unsatisfied,  specifying  the  sum  due.  To  the  granting  the  mo- 
tion the  defendant  interposed  the  defense  of  the  statute  of  limitations,  and  the 
clerk,  sustaining  the  objection,  refused  the  kave  demanded,  and  dismissed  the 
proceeding.    Upon  plaintiff's  appeal,  the  Judge  presiding  at  the  next  term  re- 
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^ened  the  judgmeat  of  4he  aleilc,  «ad  allowed  the  mattoa,  wltli  eoets,  and 
from  tbiB  judgment  the  defendant  appeals  to  this  court. 

In  our  opinion,  there  ii  error  in  the  ruling  which  awarded  execation»  and 
tibe  motion  should  have  been  deaied.  The  period  during  which  final  process 
may  he  issued  hj  a  justice  of  the  peace  to  enforce  his  judgment  is  limited  to 
one  year  after  its  rendition,  and  it  must  be  returnable  in  60  days  thereafter. 
Code,  K  840,  rule  14.  The  judgment,  not  having  been  doclceted  during  this 
period,  had  therefore  become  dormant,  and  could  only  be  given  ei&cacy  by/a 
new  action  upon  it  prosecuted  before  a  justice  of  the  peace.  Id.  §  844.  Its  lost 
vitality  could  not  be  restored  by  a  transfer  to  the  docket  of  the  superior  court 
merely.  It  is  there,  if  rightfully  there  at  all,  in  an  unchanged  condition,  and 
with  all  its  infirmities  adhering,  as  expressly  decided  in  Williams  v.  WUliams^ 
85  N.  C.  383.  In  the  opinion  in  tliis  case  the  right  to  transfer  and  docket  a 
Justice's  judgment  that  has  become  dormant,  and,  in  its  present  condition,  and 
without  a  reviving  adjudication,  incapable  of  enforcement  by  direct  final  pro- 
cess, was  questloned>  and  an  adverse  intimation  given;  the  court  using  this 
language:  ''As  the  purpose  of  the  removal  lUlowed  by  the  statute  is  to  afford 
the  creditor  the  more  efiicient  and  far-reaching  executions  and  process  of  the 
auperior  court,  as  well  as  the  advantage  of  the  immediate  lien  on  the  debtor's 
land,  as  declared  in  the  opinion  in  Broyles  v.  Young^  81  N.  C.  315,  it  may  ad- 
mit of  question  whether,  if  such  results  are  to  follow,  the  transfer  should  not 
be  made  before  ttie  dormancy  supervenes,  so  that,  as  the  judgment  could  be 
enforced  by  process  from  the  justice  before  and  at  the  time  of  transfer,  it  was 
in  a  condition  to  be  enforced  at  once  upon  the  docketing,  by  the  appropriate 
semedies  afforded  in  the  court  to  which  it  is  removed. "  Our  further  reflections 
satisfy  us  that  this  is  a  sound  interpretation  of  the  law,  and  resolve  the  doubt 
then  expressed.  Unless  this  restraint  is  put  upon  the  right  of  removal,  and 
if  an  effect  is  to  be  given  to  the  docketing  to  impart  life  and  activity  to  the 
judgment  which  had  been  lost  by  neglect,  we  see  no  reason  why  the  transfer 
may  not  be  allowed  when  six  and  even  seven  years  have  elapsed,  and  thus  its 
life  be  prolonged  for  the  further  period  of  10  years, — a  consequence  giving  a 
justice's  judgment  advantages  not  possessed  by  one  rendered  in  court.  We 
therefore  hold  that  the  removal  must  take  place  before  the  justice's  judgment 
has  become  dormant,  so  that  only  a  change  is  made  in  the  tribunals  having 
cognizance;  none  in  the  nature  of  the  judgment  itself,  and  for  this  reason  the 
pocketing  is  inoperative,  and  does  not  warrant  the  present  proceeding.  The 
plaintiff's  remedy  is  therefore  to  be  sought  in  an  action  based  upon  the  judg- 
ment itself,  and  prosecuted  to  a  renewal.  BroyUs  v.  Ttning,  81  N.  C.  315. 
The  removal  does  not  vacate  the  justice's  judgment,  but  leaves  it  in  full  force 
as  suchy  except  that  any  process  to  enforce  it  must,  after  dockeUng»  be  sued 
out  of  the  superior  court;  and  this  pur8ue9  the  law  applicable  to  judgments 
originally  rendered  in  that  court.  Morton  v.  Rippy^  84  ^Nf.  C.  611;  Cannon 
V.  Parker,  81  N.  C.  320.  We  do  not  see  the  pertinency  of  the  plea  founded 
on  the  long  lapse  of  time  since  the  docketing,  for  the  case  was  not  rightfully 
constituted  in  the  superior  court,  and  admitted  of  no  such  relief  as  demanded. 
There  was  error  in  the  ruling  which  awards  execution,  and  the  judgment  of 
the  clerk  dismissing  the  proceeding  should  have  been  affirmed.  Judgment 
reversed. 
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MOOBB  4t  a2.  V.  EURB. 
(Supreme  Ccwt  of  North  Carolina.    October  8, 1888.) 

1.   EZBCDTOltS  AND  AdBCHVISTBATORS— lilABIUTISS— FUKDfl  OF  DiBTRIBUTBSS. 

Ck)de  N.  C.  $  1548,  authorising  executors,  etc,  at  any  time  after  13  months  from 
the  date  of  letters,  to  pay  into  the  office  of  the  clerk  of  the  superior  court  moneys  be- 
longing to  the  legatees  or  distributees,  and  providing  that  such  shall  have  the  ef- 
fect of  discharging  them  and  their  sureties,  does  not  make  it  the  duty  of  the  exec- 
utor to  make  such  payment. 
a.  Bamb—Wastb. 

An  administrator  who,  actinff  fii  good  faith,  deposits  the  funds  of  the  estate  in  a 
bank  located  in  another  state,  does  not  thereby  commit  a  devcLstavit, 

Appeal  from  superior  court.  Gates  county;  Montgombby,  Judge. 
W.  D.  Pruderif  for  appellants.    L.  L.  Smith,  for  defendant. 

Davis,  J.  Civil  action  tried  before  Montoomert,  Judge,  at  spring  term, 
1888,  of  the  superior  court  of  Gat^s  county.  *At  the  spring  term,  1887,  an  or- 
der was  made*  directing  W.  T.  Cross,  clerk  of  the  court,  to  state  the  account 
ot  the  defendant,  administrator,  etc.,  of  James  Sears,  deceased,  with  the  estate 
of  the  said  deceased,  and  in  obedience  to  that  order  the  referee  stated  the  ac- 
count, and  made  the  report  filed  as  part  of  the  transcript.  So  far  as  material 
for  our  consideration,  the  following  facts  are  agreed  upon,  and  are  the  facts 
upon  which  the  referee  based  his  account:  (1)  James  Sears  died  in  1870,  dom- 
iciled in  Gates  county,  leaving  a  will  which  is  made  pai't  of  the  facts,  in  which 
bis  widow,  Mary  A.,  whs  named  and  qualified  as  executrix.  (2)  Mary  A. 
died  in  1884,  domiciled  in  Gates  eounty,  K.  C,  and  letters  of  administration, 
d.  6.  n.  c.  t  a.,  were  issued  to  the  defendant  on  January  24, 1884.  by  the  proper 
court  of  that  county.  (3)  At  the  time  of  her  death  the  said  Mary  A.  had  on 
deposit,  in  her  nan^e  as  executrix,  in  the  Exchange  NatioTuil  bank  of  Norfolk. 
Va.,  the  sum  of  $1,560.38  belonging  to  the  estate  of  lier  testator,  and  also  had 
iQ  tlie  bank  of  Burrqss,  Son  &,  Co.,  of  Norfolk,  Ya.,  the  sum  of  $771. 47  be- 
longing to  said  estate.  (4)  Shortly  after  the  death  of  Mary  A.,  executrix,  and 
the  qualification  of  the  defendant,  Eure,  he  had  the  fund  in  the  Exchange 
National  Ba^k  transferred  to  his  own  name  in  that  bank,  as  administrator 
d.  6.  M.  c.  t,  a.  Qf  James  Bears,  and  on  the  same  day  drew  the  fund  from  the 
bank  of  Burruss,  Son  &  Co.,  and  deposited  the  same  with  other  funds  of  the 
estate  in  the  Exchange  National  Bank,  with  the  fund  already  there  in  his  name, 
as  administrator  as  aforesaid,  and  this  account  and  the  funds  of  the  estate 
were  kept  separate  from  any  other  money  of  the  said  Eure;  and  at  the  time 
of  the  failure  of  said  Exchange  National  Bank,  on  the  2d  day  of  April,  1885, 
he  had  in  the  bank  to  his  credit  on  this  account  the  sum  of  $2,489.50.  (5) 
That  at  the  time  the  said  Eure  opened  his  administrator's  account  at  said  bank, 
and  continuously  thereafter,  to  its  failure,  it  was  regai'ded  as  one  of  Uie  safest, 
best  managed,  and  most  solvent  institutions  of  the  kind  south  of  the  Potomac. 
No  one  doubted  its  solvency,  and  it  was  used  as  the  place  of  deposit  by  the 
leading  and  most  cautious  business  men  and  capitalists  in  Virginia  and  east- 
em  North  Carolina,  and  the  defendant  so  regarded  it,  and  had  then,  and  had 
had  for  several  years,  his  individual  bank  account  at  said  bank,  and  sustained 
considerable  private  loss  by  its  failure;  and  defendant  was  a  resident  of  Nor- 
folk, Ya.  The  firm  of  Eure,  Farrar  &  Co.,  of  which  the  defendant  was  a  mem- 
ber, also  kept  a  bank-account  at  said  bank,  and  at  times  had  considerable 
money  on  deposit  there.  (6)  Prior  to  the  qualification  of  the  said  Eure  as  admin- 
istrator of  said  estate*  Uriah  Yaughan,  of  Murfreesboro,  had  been  appointed 
receiver  of  the  estate  of  the  phuntiffs;  and  in  less  than  30  days  after  the  said 
Eure  qualified  and  had  the  funds  in  the  Exchange  Bank  transferred  to  his 
name,  as  administrator,  and  made  the  deposit  of  the  funds  from  Burruss,  Son 
&  Co.,  at  said  bank,  he  wrote  to  the  said  Yaughan,  and  informed  him  that  he 
bad  the  funds  on  hand  in  bank,  and  desired  to  pay  them  to  him  as  receiver. 
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The  said  Eure  did  not  receive  any  answer  to  his  letter,  but  shortly  thereafter 
saw  the  said  Yaughan  in  Norfolk,  and  stated  to  him  that  he  had  the  money 
in  bank,  and  desired  him  to  receive  it  for  the  plaintiffs;  and  the  said  Vaughan 
replied  that  he  did  not  want  to  be  troubled  with  it,  and  that  he  (Eure)  could 
take  care  of  it  as  well  as  he  could.  (7)  At  the  time  of  the  quaitfication  of 
the  said  Eure  as  administrator,  all  of  the  plaintiiTs  except  Victoria  were  mi- 
nors; and  prior  to  the  failure  of  the  bank  the  said  Eure  had  paid  off  tlie  indebt- 
edness of  the  estate  known  to  him,  and  paid  to  Victoria  the  amount  charged  in 
the  account  against  her,  which  was  approximately  her  part  of  the  funds  col- 
lected up  to  that  time.  (8)  Shortly  beford  the  failure  of  the  l)ank,  plaintiff 
Henrietta  became  of  age,  to- wit,  January,  1886,  but  was  married  February, 
1883,  and  still  is  under  coverture;  and  the  said  Eure  paid  to  her  the  sum  of 
9300  in  part  of  her  share,  and  offered  to  pay  her  anotlier  $100,  but  she  stated 
that  she  did  not  need  it  at  that  time.  All  the  other  plaintiffs  were  minors  at 
the  time  of  the  failure  of  the  bank.  (9)  The  money  in  said  bank  at  tho  failure 
belonged  to  the  plaintiffs  in  this  action,  under  the  will  of  the  said  Sears.  The 
plaintiffs  excepted  to  the  report  and  account  filed  by  the  referee,  for  that  "he 
charges  the  defendant  with  the  amount  received  in  dividends  from  the  receiver 
of  the  Exchange  National  Bank  only,  when  he  ought  to  have  charged  him 
with  the  full  amount — $2,477.08— on  hand  at  the  date  of  the  fnilure  of  said 
bank,  April  2,  1885,  with  interest  on  the  same  to  that  date."  The  exception 
was  overruled  by  the  court,  and  judgment  rendered  in  accordance  with  the 
report,  from  which  the  plaintiffs  appealed. 

The  single  question  presented  for  our  consideration  is  as  to  the  liability  of 
the  defendant  administrator  for  the  loss  sustained  by  the  failure  of  the  Ex- 
change National  Bank.  The  case  shows,  and  it  is  conceded,  that  the  defend- 
ant acted  in  perfect  good  faith ;  but  the  counsel  for  the  plaintiffs  insists:  First. 
That  it  was  the  duty  of  the  defendant,  when  the  receiver,  Vaughan,  declined 
to  receive  the  money,  to  '*take  proper  steps  to  make  him  do  so,  or  pay  the  amount 
into  the  clerk^s  office  in  discharge  of  his  obligation,  in  accordance  with  the 
provision  of  the  Code,  §  1543."  This  is  authorized  by  the  statute,  but  it  is 
not  required.  The  statute  is  not  mandatory;  it  only  declares  that  *Mt  shall 
be  competent  for  any  executor,  administrator,  or  collector,  etc.,  ♦  ♦  ♦  to 
pay  into  the  office  of  the  clerk  of  the  superior  court, "  etc.  It  is  not  made  his 
duty  to  do  so,  and  there  may  sometimes  be  reasons  for  not  doing  so.  Second. 
It  is  further  insisted  for  the  plaintiffs  that  the  defendant  committed  Rdetastavit 
in  carrying  the  money  out  of  the  state  and  beyond  the  Jurisdiction  of  our  courts ; 
and  to  sustain  this  position,  Collins  v.  Qooch,  97  N.  C.  190,  1  S.  E.  Rep.  653; 
Lucas  V.  Wasson,  3  Dev.  398;  Pitt  v.  Petway,  12  Ired.  69;  Grim  v.  Wicker^ 
80  N.  0.  343;  Strauss  v.  Crauford,  89  N.  C.  149,  and  Havens  v.  Lathene,  75 
N.  G.  506, — are  cited  and  relied  on.  The  case  of  Collins  v.  Goooh  is  unlike  this. 
In  that  case  tlie  receiver  was  acting  for  minors,  under  the  appointment  of  the 
court,  w  1th  duties  clearly  and  well  defined  in  the  order  appointing  him.  While 
no  intentional  dereliction  of  duty  was  imputed  to  him, — for  it  appeared  that 
he  acted  in  perfect  good  faith, — ^yet  the  order  under  which  he  was  acting  made 
it  Ills  duty  to  make  annual  returns  to  the  court,  to  be  passed  upon  and  an* 
dited,  in  the  cause  then  pending,  by  the  presiding  judge.  This  he  failed  to 
do.  He  was,  as  was  said  by  the  court,  a  quasi  guardian,  and  it  was  further 
said  that,  if  he  had  reported  the  deposit,  as  it  was  made  his  duty  to  do,  and 
been  sustained  by  the  court,  he  would  have  been  protected.  The  other  casea 
cited  by  counsel  for  the  plaintiffs  (except  the  last)  are  cases  in  which  it  is  held 
that  one  tenant  in  common  of  personal  property  cannot  carry  the  common 
property  beyond  the  limits  of  the  state  without  the  consent  of  his  co-tenant; 
and,  if  he  does  so,  it  is  a  conversion  for  which  an  action  will  lie.  Tenants 
in  common  have  an  equal  right  to  the  possession  of  the  common  property* 
and  we  fail  to  see  the  analogy  between  the  cases  cited  and  that  before  us. 
The  administrator  is  appointed  by  the  coui*t,  and  is  required  to  take  an  oath. 
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and  give  the  bond  required  by  law;  and  a  non-resident  who  does  this  is  not 
included  in  the  disqualitications  of  the  Code,  §  1377.  Administrators,  whether 
resident  or  non*resident,  are  required  to  give  bond,  and  so  are  executors  who 
reside  out  of  the  state.  Code,  §  1515.  And  these  bonds  are  for  the  protec- 
tion of  those  int(  rested  in  the  estate  committed  to  their  charge  against  loss 
resulting  from  bad  faith  or  negligence.  Good  faith  and  the  use  of  ordinary 
care  and  reasonable  diligence  are  all  that  can  be  required  of  executors  and  ad- 
ministrators, whether  resident  or  non-resident.  They  are  not  insurers.  De 
Berry  v.  Ivey,  2  Jones,  Eq.  370 ;  Nelson  v.  Hall,  5  Jones,  Eq.  32.  Even  guard- 
ians, whose  duties  in  regard  to  investments  are  prescribed,  while  held  to  the 
highest  degree  of  good  faith,  are  not  bound  as  insurers.  Covington  v.  Leak, 
67  N.  C.  363;  Atkinson  v.  Whitehead,  66  N.  C.  296.  The  "hard  rule  upon 
public  officers,"  enunciated  in  Havens  v.  Zathene,  supra,  has  never  been  held 
to  apply  to  executors  and  administrators.    There  is  no  error. 


Carter  et  al,  v.  Whits  et  aL 
(Supreme  Cowrt  of  NorHh  Carolina.    October  8, 1888.) 

BOUNDABIBS— ClXXS— COCKSES  AHD  DISTANCES. 

A  grant  of  ^'a  tract  of  land  containing  67>^  acres  known  by  the  name  of  *  Walker^s 
Island,'  beginning,  **  etc.,  bounding  it  by  courses  and  distances,  confers  title  to  only 
that  land  which  is  embraced  withm  those  boundaries,  and  the  grantee  has  no  stana- 
ing  to  maintain  an  action  under  Code  N.  0.  f  2786,  to  set  aside  as  "against  law,  or 
obtained  by  false  suggestions,  surprise,  or  fraud"  a  subsequent  grant  of  land  on 
Walker's  island  not  embraced  within  the  boundaries  of  his  grant. 

Appeal  from  superior  court,  Currituck  county;  Montgomery,  Judge. 

Action  by  J*  C.  Carter  and  others*  trustees,  against  W,  H.  White  and  oth- 
ers, to  set  aside  a  grant  of  land  as  a  cloud  upon  plaintiffs'  title.  Plaintiffs 
appeal  from  a  judgment  for  defendants. 

jstarke  i&  Martin  and  W.  D.  Pruden,  for  appellants.  /.  H.  Blount,  for 
defendants. 

Smith,  C.  J.  On  December  5, 1832,  a  grant  from  the  state  issued  to  D.  W. 
Dunton,  under  whom,  by  a  succession  c^  conveyances,  the  plaintiffs  claim 
title  for  a  tract  of  land  described  as  follows:  **  A  tract  of  land  containing  six- 
ty-seven acres  and  a  half,  lying  and  being  in  the  county  of  Currituclc,  Icnown 
by  the  name  of  *  Walker's  Island,'  beginning  at  a  creek  called  'Ben  Hall,'  it 
being  the  south-east  corner  of  James  Brabble  and  Maximilian  Tat«m*s  line; 
thence  running  south,  5^  west,  46  chains,  and  50  links  to  a  post;  thence  north, 
38^  west,  37  chains  to  the  marsh;  thence  along  the  marsh  north,  73^  west, 
5  chains  and  25  links;  thence  north,  15^  west,  1  chain  to  the  mouth  of  Walk- 
er's creek;  tlience  running  along  said  creek  and  James  Brabble  and  Maximil- 
ian Tatem's  line  to  the  beginning."  On  the  21st  day  of  June,  1886,  a  grant 
issued  to  the  defendant  W.  H.  Wlute,  through  whom  the  associate  defendants 
claim,  for  a  tract  of  land  therein  described  in  these  terms:  "A  tract  of  land 
containing  twenty-eight  and  forty-one  hundi^ths  acres,  lying  and  being  in 
the  county  of  Currituck,  on  Walker's  island,  beginning  at  a  stake  on  the  W. 
side  of  Walker's  island,  running  S.,  3j^"  W.  7  cliains,  binding  the  waters  on 
Little  Walker's  creek;  tlience  8.,  9  E.,  9  chains;  thence  S.,  83  £.,  binding  the 
sound,  7  chains;  thence  south,  48^  £.,  along  the  south  side  of  Walker's  isl- 
and, binding  sound,  5  chains;  thence  south,  63^  £.,  binding  the  sound,  5 
chains;  thence  south,  22^  £.,  binding  the  sound,  4  chains;  thence  north,  60^*^ 
£.,  along  the  marsh  to  the  mouth  of  a  little  creek,  5  chains  and  25  links,  to 
the  Dennis  Bunton  line;  thence  with  said  line  N.,  38^  W..  26  chains;  thence 
X.,  73 <^  W.,  5  chains  and  25  links;  thence  N.,  15^  W.,  1  chain,  to  the  begin- 
ning."  The  complaint,  based  upon  the  act  of  1798,  (Code,  §  2786,)  alleges 
that  this  Junior  grant  embraces  l&nd  within  the  l>oundarie8  oi  that  issued  in 
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1882  to  the  estate  in  whicb  they  bftve  suooeeded ;  w«0  jH-ocurod  bj  the  graateer 
W.  H.  White,  with  knowledge  of  the  fact  of  the  interference,  unlawfully  and 
fraudulently,  and,  if  permitted  to  stand,  ia  a  cloud  upon  their  title,  and  ought 
to  be  removed.  To  this  end  the  plaintiffs  demand  tliat  the  same  be  adjudged 
and  declared  null  and  void,  and  the  shade  thus  cast  upon  their  title  dispersed^ 
ss  authorized  by  the  statute.  The  answer  contradicts  these  averments,  and, 
the  parties  consenting  to  a  trial  of  the  facts  by  the  judge  in  place  of  the  jury» 
he  finds,  besides  the  conveyances  already  recited,  these  further  facts  material 
to  the  solution  of  the  controversies  raised  in  the  pleadings:  That  Ben  Hall 
creek,  the  marsh.  Walker's  creek,  Little  Walker's  creek,  and  the  sound,  men- 
tioned in  the  grants,  are  natural  objects,  and  were  located ;  that  Walker's 
island  contains  more  in  area  than  67^  acres  of  land;  that  the  lands  covered  by 
defendants*  grant  are  a  part  of  Walker's  island,  but  are  not  included  within 
the  courses  and  distances  of  plaintiffs'  grant.  It  was  admitted  by  plaintiffs 
that  there  was  no  evidence  that  the  defendants  obtained  their  grant  by  fraud, 
false  suggestion,  or  surprise,  and  that  there  was  no  evidence  that  tiie  defend- 
ants knew  or  had  reason  to  know  that  the  plaintiffs,  or  those  under  whom 
they  claim,  had  any  grant  which  covered  the  land  contained  in  the  boundaries 
of  defendants'  grant,  or  that  the  land  contained  in  defendants*  grant  had  ever 
been  granted  by  the  state,  except  the  fact  that  one  line  of  defendants'  grant 
called  for  Dennis  Dunton's  line.  The  plaintiffs'  grant  was  registered.  Upon 
the  foregoing  facts  and  admissions,  the  plaintiffs  moved  for  judgment,  upon 
the  grounds  that  the  grant  under  which  they  claimed  conveyed  the  whole  of 
Walker's  island,  and  that,  the  whole  of  Walker's  island  having  been  thus 
granted  to  them,  it  was  "against  law"  for  the  defendants  to  take  a  grant  for 
the  same  land.  The  defendants  also  moved  for  judgment,  upon  the  grounds 
that  all  of  Walker's  island  was  not  conveyed  in  plaintiffs'  grant,  but  only 
such  portion  of  it  as  was  contained  in  the  boundaries  *^ beginning  at  the  creek 
called  *  Ben  Hall/  the  comer  of  James  Brabble  and  Maximilian  Tatem's  line, " 
etc.,  was  conveyed  by  plaintiffs'  grant;  and  that,  as  it  was  found  as  a  fact 
that  the  land  conveyed  in  defendants'  grant  was  not  within  the  boundaries 
of  plaintiffs'  grant,  the  said  land  was  the  subject  of  entry  and  grant  by  the 
state  to  the  defendants.  The  defendants  further  insisted  that  the  description 
in  the  will  of  D.  W.  Dunton  was  too  indefinite  and  vague.  The  defendants 
further  insisted  that,  there  being  no  evidence  that  defendants  obtained  their 
grant  by  fraud,  false  suggustion,  or  surprise,  or  that  defendants  knew  or  had 
reason  to  know  that  the  land  had  theretofore  been  granted  to  pliuntifite,  that 
it  was  not  ''against  law"  for  them  to  procure  a  grant  for  the  land,  even  if  it 
bad  been  theretofore  granted  to  plaintiffs.  That  plaintiffs'  remedy  was  by 
action  for  recovery  of  land,  or  for  trespass.  The  court  refused  plaintiffs'  mo- 
tion, and  rendered  judgment  for  the  defendants.  Plaintiffs  excepted  and  ap- 
pealed. 

The  statute  which  authorizes  the  present  action  provides  that  any  person 
''aggrieved  by  any  grant  or  patent  issued  or  made  since  July  4, 1776,  to  any 
other  person,  against  law  or  obtained  by  false  suggestions,  surprise,  or  fraud," 
may  proceed  in  the  superior  court  to  have  the  same  "repealed  and  vacated;" 
and  as  the  complaint  must  allege,  so  the  evidence  must  show,  that  the  obnox- 
ious patent  issued  against  law,  or  was  procured  under  the  circumstances  and 
conditions  pointed  out,  or  the  action  must  fail.  In  the  construction  of  tlie 
statute  it  is  held  that  the  remedy  is  open  only  to  a  senior  against  a  junior 
grantee,  inasmuch  as  none  can  be  aggrieved  unless  he  has  an  interest  in  the 
subject-matter  of  the  obnoxious  grant  when  it  issued,  which  a  junior  grantee 
has  not,  and  that  the  purpose  is  to  remove  a  cloud  overshadowing  a  previously 
acquired  title.  O'Keily  v.  Clayton,  2  Dev.  &  B.  246;  following  the  elabornte 
discussion  of  the  point  by  Danicx,  J.,  dehvering  the  opinion  in  Crow  v.  Bol-^ 
land,  4  Dev.  417.  It  is  not  less  necessary  that  the  junior  grant  sought  to  be 
vacated  must  have  issued  "against  law,  or  been  obtained  by  false  Btiggestions» 
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surprise,  or  fi^ud,"  to  invalidate  it  as  a  conveyance,  and  put  it  out  of  the  way 
of  the  aggrieved  party.  Miller  y.  Ttfiitty,  8  Dev.  &  B.  14.  The  facts  ascer- 
tained by  the  court  clearly  fail  to  bring  the  case  within  the  operation  of  the 
law  so  as  to  entitle  the  plaintiffs  to  the  relief  they  demand,  unless,  as  their 
counsel  maintain,  their  grant  embraces  the  whole  of  Walker's  island*  with  its 
water  boundary,  and  is  not  circumscribed  by  the  specitic  lines  that  follow  tlie 
call  and  general  designation  of  that  island.  For  it  is  definitely  found  that,  if 
those  lines  are  pursued,  the  defendants*  land  lies  wholly  outside  of  them;  and 
as  there  is  no  interference,  the  plaintiffs  have  no  claim  to  or  interest  in  the 
latter,  and  cannot,  in  the  sense  of  tlie  law,  be  an  aggrieved  party.  So  the 
solution  of  the  controversy  depends  entirely  upon  the  construction  to  be  put 
upon  the  descriptive  terms  contained  in  the  grant  to  Dunton.  Does  tlie  call 
of  the  land,  as  "known  by  the  name  of  '  Walker's  Island,*"  notwithstanding^ 
what  follows,  as  a  specific  designation  by  distinct  and  definite  boundaries  of 
its  extent,  control  in  the  construction?  While  the  words  recited,  unconnected 
with  others,  will  embmce  a  water-l>ound  tract, — as  an  island  is  such, — yet» 
ttpon  every  well-settled  rule  of  interpretation,  subsequent  restrictive  words, 
giving  and  defining  its  boundaries,  must  have  the  effect  of  qualifying  the  pre» 
ceding  general  designation.  The  island  determines,  as  does  the  mention  of 
the  county,  the  locality  of  the  land  granted,  the  particular  description,  what 
portion  is  intended;  and  thus  the  general  and  true  intent  is  reached,  and  an 
apparent  repugnancy  avoided,  and  the  deed  rendered  self'^consistent.  It  can* 
not  be  necessary  to  cite  authority  in  support  of  so  manifest  a  proposition,  and 
we  refrain  from  prosecnting  the  discussion.  As,  then,  the  land  described  in 
the  defendant's  grant  is  not  embraced  in  that  of  the  plaintiffs,  the  latter  have 
no  standing  in  court  to  make  complaint  of  the  action  of  the  grantee.  White, 
under  the  statute,  as  they  have  no  claim  to  the  land  granted  to  him,  nor  was 
his  grant  unlawful.  This  being  ttie  only  exception  in  the  record  of  wluch  we 
can  take  notice  in  the  appeal,  and  it  being  untenable,  it  must  be  declared  tliat 
there  is  no  error,  and  we  affirm  the  Judgment. 
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Norfolk  S.  R.  Go.  v.  Ely, 
(Supreme  Court  of  North  Carolina.    October  8, 1888.) 

1.  Dbai5aoe~Report  of  Commissioners— Exceptions— Objections  Wjuvm, 

Upon  proceedings  under  Code  N.  C.  c.  80,  to  obtain  the  right  of  drainage  througli 
the  land  of  another,  after  parties  have  agreed  upon  an  issue  to  the  juiy,  which  baa 
been  tried,  and  commissioners  appointed,  it  is  too  late,  b  v  exceptions  to  the  report 
of  commissioners  assessing  damages  and  lajdng  out  the  ditch,  to  raise  the  question 
of  plaintiff's  ownership  of  the  land  sought  to  be  drained. 

2.  Same. 

The  questions  as  to  whether  a  different  and  more  natural  outlet  for  drainage  ex- 
isted, which  the  commissioners  refused  to  examine,  and  as  to  the  proper  amount  to 
be  assessed  as  damages,  are  for  the  commissioners  only;  and,  there  being  nothing 
submitted  to  thdm  as  to  any  other  outlet  than  the  one  proposed  by  plaintiff,  their 
'  >     decision  thereon  cannot  be  questioned  by  exceptions  to  the  report. 

Appeal  from  superior  court,  Pasquotauk  county;  W.  J.  Montgomebv, 
Judge. 

Proceedings  by  the  Norfolk  Southern  Railroad  Company  petitioner  for  the 
establishment  of  a  ditch  over  the  lands  of  defendant.  Judgment  for  plaiatiff. 
and  defendant  appeals. 

Harvey  Terry f  for  appellant.    Starke  dk  Martin,  for  appellee. 

Smith,  G.  J.  The  plaintiff,  a  corporation  formed  and  operating  under  a 
law  of  this  state,  has  acquired  a  right  of  way  and  constructed  a  portion  of  its 
railroad  upon  and  over  a  parcel  of  low-land  belonging  to  the  defendant,  and 
known  as  the  "Great  Park  Estate,"  in  the  county  of  Pasquotank.  It  alleges 
in  its  petition  filed  before  the  clerk  that  formerly  the  surface  water  accuxuu- 
lating  on  the  road-bed  was  carried  away  by  a  ditch  called  the  '*Hall  Ditch, '' 
and  ilowed  upon  land  of  a  lower  level  on  the  east,  whereby  the  road-bed  was 
relieved;  that  the  defendant  has  obstructed  the  ditch  so  that  it  can  no  longer 
serve  as  a  means  of  drainage,  and  the  track  is  exposed  to  inundation  from  Call- 
ing rains,  to  the  great  inconvenience  of  the  public,  and  obstructing  the  safe 
and  efficient  operation  of  the  road  as  a  carrier  of  persons  and  property.  The 
proceeding  is  under  chapter  30,  vol.  1,  Code,  and  is  prosecuted  to  obtain  a 
right  of  drainage  over  the  defendant's  land  as  it  has  been  heretofore  exercised 
until  interrupted  by  the  defendant.  The  application  is  resisted  by  the  defend- 
ant, who,  in  his  answer,  denias  most  of  the  allegations  contained  in  the  com- 
plaint, and  as  a  defense  insists  that  relief  could  be  obtained  by  the  opening  t>f 
a  ditch  leading  in  another  direction  from  the  plaintiff's  road.  Certain  issues 
were  thereupon  framed  and  transmitted  to  the  superior  court  for  trial  at  term 
time,  whereof  the  only  one  passed  on  by  the  jury  was  in  this  form:  "Is  the 
land  of  the  plaintiff  mentioned  in  the  petition  so  located  that  it  is  liable  to  in- 
undation, and  not  susceptible  of  being  conveniently  drained,  except  by  cut- 
ting a  ditch  through  the  land  of  the  defendant?"  To  this  inquiry  the  jury 
responded,  "Yes."  Thereupon  the  clerk  proceeded  to  appoint  commissioners 
to  enter  upon  and  view  the  lands  described  in  the  petition,  and  lay  off  the 
draining  ditch  along  the  Hail  ditch,  from  the  petitioner's  land  to  the  low-land 
in  which  its  waters  are  emptied,  and  to  ascertain  and  award  damages  there- 
for. This  was  done,  and  report  made  to  the  clerk;  to  which  exceptions  were 
entered,  supported  by  the  affidavit  of  defendant's  agent,  as  follows:  (1)  Be- 
cause the  plaintiff  in  this  action  is  not  entitled  to  the  right  of  laying  off  a 
drainage  through  the  defendant's  land,  and  the  commissioners  have  no  au- 
thority to  so  report  in  favor  of  the  plaintiff's  right  to  have  the  ditch  so  laid  off. 
(2)  Because  the  commissioners  have  reported  that  the  same  (to-wit,  the  rail- 
road track  and  road-bed  of  plaintiff)  cannot  be  conveniently  drained,  except 
through  the  lands  of  Timothy  Ely;  whereas,  the  commissioners  refused  to  ex- 
amine or  pass  upon  another  direct  outlet  urged  upon  them  by  the  defendant 
as  the  most  direct  and  natural  drain  for  the  waters  collecting  on  the  track  of 
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said  railroad,  claiming  ibat  thej  bad  no  authority  to  examine  or  select  any 
other  route  or  way  than  by  tho  Hall  ditch.  (8)  That  the  amount  of  the  as- 
sessment of  damage  is  infinitely  nothing,  in  comparison  to  the  real  damage 
inflicted.  The  clerk  overruled  the  exceptions,  and  gave  judgment  conflrmlng 
the  report,  and  granting  the  relief  asked,  from  which  the  defendant  appealed 
to  the  judge,  who,  upon  hearing  the  appeal,  dismissed  it  on  petitioner's  mo- 
tion; and  from  this  ruling  an  appeal  is  taken  by  the  defendant  to  this  court » 
Whatever  issues  of  fact  are  made  in  the  pleadings  should  have  been  framed 
and  settled  by  the  jury>  and  it  was  too  late  to  raise  them  after  the  verdiotr 
upon  the  one  inquiry  *' agreed  on"  by  the  counsel  of  the  respective  parties  at 
the  trial  before  the  judge.  The  exceptions  are  themselves  untenable,  at  least 
at  the  stage  in  the  prooeedinffs  at  which  they  were  filed. 

1.  No  issue  was  made  as  to  the  plaintiff's  title  wlien  the  aid  of  the  jury  waa 
required,  and  the  form  of  that  submitted  assumes  the  plaintiff's  ownership  of 
the  right  of  way  over  the  land  to  be  relieved,  and  the  testimony  set  out  is  con- 
fined to  that  issuev  No  objection  appears  to  have  been  taken  to  the  clerk'a 
order  appointing  the  commissioners,  and  this  is  necessarily  predicated  upon 
the  relations  of  the  parties  to  the  action  as  land-owners;  for  it  would  not  be 
made,  unless  the  petitioner  had  land  to  be  drained. 

2.  The  second  and  third  exceptions  are  matters  belonging  to  the  commis* 
sionefs,  whose  finding  of  facts  must  stand  as  would  a  jury  verdict,  unless  set 
aside,  and  thm  they  would  have  to  go  over  their  work  again.  The  excep- 
tions cannot  now  be  heard.  The  appeal,  therefore,  to  this  court,  cannot  bring 
up  for  review  the  errors  now  assigned,  inasmuch  as  the  proper  time  for  not- 
ing the  exceptions,  if  any  there  were,  was  not  mad^  use  of,  and  the  appeal  is 
improvidently  taken.  But  inasmuch  as  dismissing  it  and  atilrming  the  judg- 
ment pitxluce  the  same  result  in  leaving  the  judgment  in  full  force,  it  is  not 
necessary  to  pass  upon  the  particular  disposition  of  the  ease,  and  the  right  of 
appeal  at  this  stage  of  the  proceeding,  which  has  progressed  to  a  final  result^ 
upon  the  assumption  of  the  respective  ownerships  of  the  adjoining  ^cts.. 
We  therefore  aflirm  the  judgment. 


GATLu^a  V,  Boone. 

(Supreme  Ocurt  of  North  CaroHrm,    Qotober  S,  1888.) 

Buicnoirs  Aim  Votbbs— Acnoais  to  Tbt  Titlb—Issubs— Powers  of  Boaed  ot  Cak- 

VASSSBS* 

In  an  action  to  test  the  legality  of  an  election  to  the  office  of  clerk  of  the  snperior 
court,  issues  as  to  whether  or  not  the  returns  from  certain  townships  were  prop- 
erly rejected  by  the  board  of  canvassers  are  immaterial ;  as  the  action  of  that  board 
is  not  oondnslve  on  any  one.  The  jury  having  found  that  the  relator  had  received 
a  migority  of  votes  cast,  judgment  should  be  given  for  him,  and  inoonsistent  find- 
ings on  those  issues  disregarded.    Smith,  C.  j.,  dissenting. 

Appeal  from  snperior  court,  Hertford  county;  Montoombry,  Judge* 
£.  JS.  Winbome,  for  plaintiff.    E,  C.  Smith,  for  defendant. 

Mebiiimon,  J.  The  relator  alleges  that  he  received  a  majority  of  the  votea 
cast  for  clerk  of  the  superior  court  of  the  county  of  Hertford  at  the  regular 
election  held  in  the  year  1886,  and  was  then  lawfully  elected  to  that  office  for 
the  term  thereof  then  next  ensuing;  that  nevertheless  the  board  of  county 
canvassers  of  the  votes  so  cast  unlawfully  rejected  and  refused  to  count  tlie- 
votes  cast  for  the  relator  for  such  clerk  at  two  voting  places  in  that  county 
s^t  said  election,  and  falsely  pretended  to  ascertain  and  determine  that  the  de» 
feodant  received  a  majority  of  the  votes  cast  for  such  clerk  at  said  election^ 
w  lien  in  fact  and  in  truth  he  did  not»  and  in  pursuance  of  such  ascertainment  the 
county  commissioners  of  that  county,  on  the  6th  day  of  December,  1886,  per* 
mitted  him  to  give  bond  and  qualify  as  such  clerk,  and  take  possession  of  the- 
oflice  of  clerk;  and  on  that  day»  and  ever  next  thereafter,  he  has  held  and  exe-- 
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ctited  the  said  offloe»  and  received  the  enioiamefits  thereof  to  his  own  nee.  He 
demandft  Jodgment  that  the  defendant  was  not  elected  to  be  and  is  not  such 
elerk,  and  that  he  was  duly  elected  as  he  alleges,  and  is  entitled  to  be  inducted 
into  his  office,  etc.  The  defendant  denies  the  material  allegations  o€  the 
complaint,  and  alleges  that  he  was  duly  elected  to  be  such  clerk,  and  is  ri|;ht- 
fully  in  office,  etc.  The  case  was  before  this  court  by  a  former  appeal,  and  a 
new  trial  was  granted.  98  N.  C.  573,  8  S.  £.  Rep.  392.  At  the  second  trial 
the  parties  agreed  upon  and  the  court  submitted  to  the  jury  the  following  is- 
sues, (and  their  response  to  each  is  set  forth  at  the  end  thereof:)  *'  (1)  Did  the 
relator.  Dr.  Gntling,  receive  at  the  election  in  November,  1886,  for  derk  of 
the  superior  court,  a  greater  number  of  votes  than  the  defendant,  Boone,  and 
was  he  elected?  Answer.  Yes.  (2)  Were  the  returns  of  the  votes  iw  clerk 
of  superior  court  from  St.  John^s  township  properly  rejected  by  the  board  of 
county  canvassers?  A.  Yes.  (3)  Were  the  returns  of  the  votes  for  clerk  of  the 
superior  court  from  Winton  township  properly  rejected  by  Uie  board  of  county 
canvassers ?.  A.  Yes. "  The  following  is  a  copy  of  so  much  of  the  case  set- 
tled on  appeal  as  need  be  reported  here:  '*The  relator  Introduced  the  returns 
made  by  the  judges  of  election  and  registrar  at  the  precincts  of  Winton  and 
8t.  John's;  also  offered  evidence  that  these  precincts  were  not  counted,  but 
rejected.  Evidence  was  offered  by  the  relator  tending  to  show  that  at  SL 
John's  precinct  there  were  905  r^istei-ed  voters,  and  that,  at  the  election  of 
1886,  821  votes  were  cast  for  GatKng,  and  274  votes  for  Boone, — making 
Oatling  47  majority.  There  was  also  evidence  tending  to  show  that  there 
was  a  difference  of  2  or  8  votes  between  the  votes  cast  in  the  county  box  and 
the  number  by  the  list  of  voters  kept  by  the  judges  of  election,  and  in  the 
legislature  box  55  more  votes  were  cast  than  appeared  on  the  list  The  re- 
lator also  offered  evidence  tending  to  show  that  at  Winton  precinct  he  re- 
ceived 404  votes,  and  the  defendant  112  votes,  making  relator's  majority  312 
votes ;  and  that  at  said  box  one  man  by  mistake  voted  who  was  not  registered; 
and  tliat  the  polls  were  closed  five  minutes,  under  the  mistaken  belief  that  the 
sun  was  down,  but  were  again  opened,  and  two  persons,  the  only  persons 
appearing,  were  permitted  to  vote;  and  that  the  poll  boxes  and  books  re- 
mained during  the  said  live  minutes  in  the  presence  of  and  custody  of  the 
judges.  It  was  admitted  by  both  parties  that  all  the  votes  cast  in  the  county 
for  clerk  of  superior  court  were  counted,  except  those  ci  Winton  and  St 
John's,  and  that  Boone's  majority  was  11.  It  was  further  admitted  that  if  the 
votesof  either  Winton  or  St.  John's  had  been  counted  Gatling  would  have  had 
the  majority,  and  that  to  exclude  both  said  precincts  Boone  had  the  major- 
ity. The  court  instructed  the  jury  that  if  they  believed  the  evidence,  to  return 
*  Yes '  to  the  first  issue,  and  <  No '  to  the  second  and  third  issues,  as  their  ver- 
dict. The  jury  rendered  their  verdict, — upon  which  the  defendant  moved  for 
judgment  in  his  favor,  and  the  court  declined  to  grant  it,  and  the  defendant 
excepted.  The  relator  then  moved  for  judgment  upon  the  verdict  in  bis 
favor,  and  the  court  declined ,  and  plaintiff  the  relates: excepted.  The  court  then 
made  the  following  order:  •  Verdict  set  aside,  because  the  Undings  of  the  jurr 
are  inconsistent,  and  no  judgment  can  be  rendered  thereon ;'*'  and  both  the 
plaintiff  and  defendant  appealed  to  this  court."  These  appeals  are  separate 
and  distinct  from  each  othei*,  but  it  is  convenient  to  consider  them  together, 
and  our  opinion  will  sufllce  to  dispose  of  both  of  them. 

It  was  the  province  and  duty  of  the  board  of  county  canvassers  to  receive 
the  returns  of  the  election  in  question,  and  ascertain  from  them  who  received 
the  votes  cast  thereat  for  derk  of  the  superior  court,  who  reoeived  the  high- 
est  number  of  votes,  and  to  declare  the  result  of  the  election.  In  doing  this 
they  had  authority  to  examine  and  scrutinize  the  returns,  to  determine 
whether  they  were  such;  whether  they  were  sufficient  or  otherwise;  and, 
from  such  as  were  accepted  by  them  as  proper  ones,  to  ascertain  the  result, 
as  above  indicated.    B^  their  action  as  to  the  sufficiency  or  ineulficiency  of 
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the  returns,  and  In  declaring  the  Tmilt*  was  not  final  or  oonduBtve*  It 
simply  settled,  prima  faeiBf  tlM  right  of  the  defeadant  to  be  induoied  into 
and  to  exercise  the  offloe  of  clerk,  and  to  receive  the  euiolaments  thereof. 
This  was  the  whole  extent  of  their  authority.  The  right  of  the  relator,  or  any 
other  person  claiming  to  have  been  elected  clerk,  was  left  op?n  to  be  litigated 
without  projudiee,  in  a  proper  action  brought  to  ascertain  and  determine  the 
true  result  of  the  election,  without  reference  to  the  action  of  the  board  of 
county  oanyassers,  further  than  that  they  nettled  prima  faete  the  right  of  the 
defendant.  No  appeal  lay  from  their  decision  to  the  superior  or  other  court,. 
nor  could  their  action  be*  reviewed  and  their  errors  corrected  as  such  by  an 
appellate  tribunal.  In  the  action  brought  at  the  instance  of  a  party,  the  court 
would  not  be  restrained  or  controlled  by  the  action  of  the  board  of  county  can- 
vassers in  deciding  that  a  returu  was  sufficient  and  valid,  or  otherwise.  It 
would  decide  any  such  question  as  if  no  decision  had  been  made  by  that 
board.  This  was  decided  in  GaUing  v.  Bwm9, 96  N.  C.  573, 8  S.  £«  Bep.  392, 
and  RoherU  r.  Calwrt,  98  N.  G.  580,  4  S.  £.  Bep.  127.  Hence  any  inquiry, 
in  this  action,  as  to  whether  the  board  of  ooun^  canvassers  properly  or  iro* 
properly  rejected  the  returns  from  St.  John's  township  and  Winton  township 
was  wholly  immaterial,  and  could  serve  no  Just  purpose. 

The  single  material  issue  raised  by  the  pleadings  in  this  action  was,  did  the 
relator  receive  a  majority  of  the  votes  cast  at  the  election  mentioned  for  clerk 
of  the  superior  court?  The  first  issue  submitted  to  the  jury,  though  not  pre- 
cise, embodied  and  involved  that  inquiry.  The  returns  of  the  election,  if 
sufficient  as  8uch»  were  evidence,  though  not  necessarily  conclusive,  to  prove 
or  disprove  the  affirmative  of  that  issue.  If  for  any  cause  they  or  any  of 
them  were  not  sufficient,  and  therefore  not  evidence,  then  any  competent  ev- 
idence might  have  been  received  tending  to  prove  what  the  vote  cast  really 
was  at  any  particular  voting  place  in  qnestion;  and  this  was  so  without  refer- 
ence to  what  the  board  of  county  canvassers  may  have  decided  in  respect  to 
any  return.  The  true  inquiry  on  the  trial  was,  not  what  the  board  mentioned 
decided,  but  what  was  the  true  result  of  the  election  as  to  the  relator.  This 
was  the  leading,  and  one  of  the  chief,  purposes  of  the  action.  Tiie  second 
and  third  issues  submitted  to  the  jury  were  wholly  immaterial,  and  improp* 
orly  submitted.  They  involved  no  pertinent  or  material  inquiry.  If  the  re- 
lator received  a  majority  of  the  votes  cast,  he  was  elected,  and  entitled  to  be. 
inducted  into  office,  whether  the  board  mentioned  rejected  the  returns  of  the 
election  of  the  townships  mentioned  or  not.  In  no  proper  sense  did  their  de- 
cision as  to  these  returns  determine  or  affect  the  number  of  votes  east  in  those 
townships,  or  in  any  way  affect  the  result  to  be  ascertained  and  determined 
hy  this  action.  Their  decision  did  not  determine,  nor  was  it  evidence  of,  the 
number  of  votes  really  cast.  As  we  have  seen,  it  was  not  their  province  to 
ascertain  the  rssiilt  of  tbe  election  otherwise  than  by  the  returns  received  by 
them.  They  could  not  go  behind  the  returns,  and  make  inquiry  as  to  the 
actual  number  of  votes  cast,  and  thus  determine  the  result  of  the  election. 

We  are  therefore  of  opinion  that  the  court  ought  to  liave  disregarded  the 
second  and  tliird  Issues,  and  the  verdict  of  tlie  jury  npon  them,  and  that  it 
ought  to  have  given  judgment  for  the  relator  upon  the  verdict  responsive  to 
the  first  issue.  It  foliows  that  the  defendant  was  not  entitled  to  have  the 
judgment  which  he  asks  the  court  to  give  in  his  favor.  It  was  contended  on 
the  argument  for  the  defendant  that,  inasmuch  as  the  parties  agreed  upon  the 
issued  submitted  to  the  jury,  the  second  and  third  ones  should  be  treated  as 
material  in  some  possible  aspect  of  them,  and  that  the  judgment  appealed 
from  should  be  affirmed.  But,  as  we  have  seen  above,  these  issues  were  not 
pertinent  in  any  sense,  and  were  wholly  immaterial.  If  they  had  served  any 
pertinent  purpose,  and  in  their  nature  could  have  affected  the  issue  properly 
raised  *by  the  pleadings  and  submitted  to  the  jury,  then  It  might  be  otherwise, 
as  was  the  case  in  Pottery.  HaUroad  Co.,  97  N.  G.  66, 2  S.  £.  Hep.  581.    There 
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some  of  the  Issues  agreed  upon  were  immaterial,  but  they  were  such  as  bore 
upon  and  affected  the  issues  raised  by  the  pleadings;  and  probably  misled 
the  jury,  and  thus  brought  about  a  verdict  of  contradictory  findings  of  fact. 
That  was  not  so  in  this  cas?.  Here  the  immaterial  issues  did  not  bear  upon 
the  material  one,  nor  was  the  verdict  inconsistent  and  contradictory;  nor, 
moreover,  did  the  immaterial  ones  probably  mislead  the  jury  as  to  the  first 
issue.  It  does  not  so  appear.  On  the  contrary,  it  seems  they  did  not  regard 
the  action  of  the  board  of  county  canvassers  in  rejecting  the' returns  as  hav- 
ing any  bearing  upon,  or  as  having  anything  to  do  with,  the  votes  actually 
cast  at  the  election.  They  found  that  the  relator  received  a  majority  of  all  the 
votes  cast,  and  this  they  could  not  have  done,  as  appears  from  the  facts  stated 
in  the  case  settled  on  appeal,  if  they  had  disregarded  the  votes  cast  at  the  vot- 
ing places,  the  returns  from  which  were  rejected  by  the  board.  It  does  not 
appear  that  the  submission  of  the  immaterial  issues  prejudiced  the  defendantr 
and,  as  it  does  not,  that  they  were  submitted  is  not  ground  for  a  new  trial; 
certainly  when  the  |)arty  complaining  agreed  to  submit  them.  Porter  v.  liail- 
road  Co.,  supra ;'  Cumming  v.  Barber,  99  N.  C.  832,  5 S.  E.  Bep.  903;  Rigsbee 
v.  Durham,  99  N.  G.  345,  6  8.  £.  Uep.  64.  There  is  error.  Let  this  opinion 
be  certified  to  the  superior  court,  to  the  end  that  judgment  may  be  entered 
there  in  favor  of  the  relator,  according  to  law.    It  is  so  ordered. 

Smith,  C.  J.,  (diMentir^J)  If  I  were  to  put  the  construction  upon  the  is- 
sues and  the  responsive  findings  of  the  jury  wnich  the  other  members  of  the 
court  put  upon  them,  I  would  concur  in  the  disposition  made  of  the  appeals. 
But  I  thinlc  they  fairly  bear  a  very  different  meaning,  as  understood  and  acted 
on  in  the  court  below.  The  answer,  controverting  the  allegations  in  the  com- 
plaint, declares,  in  its  sixth  article,  that  votes  returned  from  the  two  precincts 
mentioned  were  not  counted  because  the  elections  held  at  each  *'  were  null  and 
void,  and  that  the  returns  from  these  precincts  were  invalid  and  void.'*  T» 
meet  this  conflict  in  the  pleadings,  the  several  issues  were  agreed  upon  and 
submitted  to  the  jury;  and  as  the  proper  inquiry  to  be  made  in  the  action 
was,  in  substance,  whether  the  returns  were  so  vitiated  as  that,  in  law,  they 
ought  not  now  to  be  counted  in  the  pending  investigation,  or  should  be  re- 
jected, involving  not  so  much  the  power  of  the  canvassing  board  to  exclude 
as  the  correctness  of  the  action  itself  to  be  passed  on  by  a  court  in  whom  such 
power  is  vested.  Were  the  reasons  for  excluding  the  returns,  which  deter- 
mined the  conduct  of  the  canvassing  board,  sufficient  to  warrant  their  exclu- 
sion at  the  present  trial?  Thus  understood,  the  findings  upon  the  second  and 
third  issues  are  repugnant  to  the  finding  on  the  first;  for  if  the  relator  did 
receive  a  majority  of  the  votes  cast  in  the  county,  and  the  vote  in  the  two 
precincts,  which  reduced  the  number  of  the  relator's  votes  to  a  minority,  ought 
not  now,  in  determining  the  rights  of  the  contesting  claimants,  to  be  taken 
into  theeomputation,  then  the  action  of  the  canvassing  board,  though  outside 
of  any  authority  conferred  by  law,  was,  if  such  a'lthority  had  been  possessed, 
correct  in  itself,  and  should  guide  and  control  in  the  court.  Taking  this  view 
of  the  verdict,  the  judge  was  left  no  other  course  except  to  set  aside  the  ver- 
dict, and  recommit  the  matter  to  aiiocner  jury,  and  in  this  he  committed  no 
error.  Such  was  the  action  of  the  court,  under  similar  circumstances  of  ir- 
reconcilable findings  of  the  Jury,  in  MiteheU  v.  Brown^  88  N.  C.  166,  and  this 
is  a  proper  precedent. 
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Wagener  o.  Botntok  et  al. 
(Supreme  Covrrt  of  South  Carolina.    October  13, 1888.) 
AssiOKMENT  voB  Bbnbfit  ot  Cbbditors  —  Pbbvebxntial  Convbtancb — Aotiov  vob 
Damages. 

Under  Gen.  St.  8.  C.  1 2015,  providing  that  if  an  insolvent,  within  90  days  before 
making  an  assignment  for  the  benefit  of  bis  creditors,  "with  a  view  to  give  a  pref- 
erence to  any  creditor  or  person  having  a  claim  against  him, "  makes  a  convey- 
ance of  any  part  of  his  property,  "the  person  receiving"  such  conveyance  having 
reasonable  cause  to  believe  nim  insolvent,  "the  same  shall  be  void,  and  the  assignee 
may  recover  the  value  of  it  from  the  person  so  receiving  it,  **  the  action  which  the 
assignee  may  bring  is  not  only  against  a  creditor,  but  against  any  person  receiving 
property  so  conveyed.    Simpson,  C.  J.,  dissenting. 

Appeal  from  common  pleas  circuit  coifrt  of  Barnwell  county;  J.  B.  Ebr- 
8H AW,  Judge. 

Robert  Aldrich,  for  appellants.    Laurie  T.  Izlar,  for  respondent. 

McGowAK,  J.  The  circuit  Judge  states  the  case  as  follows:  '-The  com- 
plaint herein  alleged  that  the  defendant  W.  R.  Boynton,  being  largely  in- 
debted to  a  number  of  persons,  on  the  7th  day  of  February,  1&5,  assigned 
all  his  property  to  the  plaintiff  for  the  benefit  of  his  creditors;  that  the  cred- 
itors met  and  appointed  the  plaintiff  their  agent,  in  the  manner  provided  by 
law  for  such  cases;  that  the  plaintiff  accepted  the  trusts  of  the  deed,  and  dis- 
posed of  the  property,  and  realized  only  suilicient  to  pay  a  small  percentage  of 
the  debts  provided  for,  leaving  a  large  balance  stiU  due  the  creditors;  that  on 
tlie  16th  day  of  December.  1884,  and  less  tlian  ninety  days  before  the  said  deed 
ot  assignment  was  executed,  the  said  W.  K.  Boynton  was  seized  of  a  tract  of 
land  described  in  the  complaint,  and  conveyed  the  said  land  in  fee-simple  to 
the  defendant,  Mary  W.  Boynton,  who  is  now  in  possession  thereof,  which 
conveyance  was  without  consideration,  against  the  rights  of  the  creditors  of 
the  said  W.  B.  Boynton,  and  void  in  law,  the  same  having  been  made '  while 
he  was  manifestly  insolvent,'  and  within  ninety  days  before  the  general  as- 
signment for  the  benefit  of  his  creditors  made  to  the  plaintiff  as  aforesaid. 
Such  being  in  substance  the  allegations  of  the  complaint,  the  defendants 
moved  to  Samiss  the  complaint,  because  it  did  not  contain  facts  sufficient  to 
constitute  a  cause  of  action."  After  argument,  the  judge  ruled  as  follows: 
.  "i  am  unable  to  see  anything  to  distingaish  the  case  alleged  here  from  that 
provided  for  in  the  2015th  section  of  t^e  General  Statutes,  which  gives  the 
assignee  the  right  of  recovery  of  the  property  disposed  of  under  such  circum- 
stances," and  overruled  the  demurrer.  The  defendants  appeal  upon  the 
ground  **that  the  circuit  judge  erred  in  dismissing  the  demun«r,  and  should 
have  dismissed  the  complaint,  for,  upon  a  proper  construction  of  the  statute, 
the  object  aimed  at  is  to  prevent  a  preference  of  creditors,  and  the  action 
which  the  assignee  of  an  insolvent  creditor  is  authorized  to  maintain  is  against 
a  creditor  of  an  insolvent  debtor,  to  whom  property  has  been  transferred 
within  ninety  days  prior  to  the  assignment.  And  the  complaint  does  not 
allege  that  Mary  W.  Boynton  was  a  creditor  of  the  insolvent  debtor." 

The  question  depends  upon  the  proper  construction  of  section  2015  of  the 
General  Statutes,  which  is  one  of  a  number  in  the  chapter  entitled,  "Of  as- 
signments for  benefit  of  creditors."  The  section  under  consideration  reads 
as  follows:  "If  any  person,  being  Insolvent,  within  ninety^lays  before  the 
making  of  any  assignment  by  him  or  her  of  his  or  her  property  for  the  benefit 
of  his  or  her  creditors,  with  a  view  to  give  a  preference  to  any  creditor,  or 
person  having  a  claim  against  him  or  her,  or  who  is  under  any  liability  for 
him  or  her*  procures  or  suffers  any  part  of  his  or  her  property  to  be  attached, 
sequestered,  or  seized  on  execution,  or  makes  any  payment,  pledge,  assign- 
ment, transfer,  or  conveyance  of  any  part  of  his  or  her  property,  either  dl- 
reetljy  absolutely,  or  conditionally,  the  person  receiving  such  payment,  pledge, 
v.7s.E.no8.12,13— 81 
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assignment,  transfer,  or  conveyance  of  any  part  of  bis  or  her  property,  or  to 
be  beneflted  thereby,  or  by  aiich  attachment,  having  reasonable  cause  to  believe 
such  person  to  be  insolvent,  and  that  such  attachment,  sequestration,  seizure, 
payment,  pledge,  assignment,  or  conveyance  is  made  in  fraud  of  the  provis- 
ious  of  this  chapter,  the  same  shall  be  void,  and  the  assignee  may  recover  the 
pr<^erty,  or  the  value  of  it,  from  the  person  so  receiving  it,  or  so  to  be  bene- 
fited. Nothing,  however,  in  this  section  shall  be  construed  to  invalidate  any 
loan  of  actual  value,  or  the  security  therefor,  made  in  good  faith  upon  a  se- 
curity taken  in  good  faith,  on  the  occasion  of  making  such  loan,  or  any  secu- 
rity bona  fide  made  for  advances,"  etc.  This  section  is  far  from  clear;  in- 
deed, as  it  seems  to  us,  it  is  very  obscure.  We  think,  however,  it  is  appa- 
rent that  each  section  of  the  chapter  had  a  special  purpose  in  reference  to  the 
general  subject  of  assignraenta.  For  instance,  section  2014  had  already  pro- 
vided for  the  case  of  giving  priority  or  preference  in  the  assignment.  Then 
comes  the  section  (2015)  which  is  under  consideration,  with  tlie  statement  on 
the  margin  of  the  section,  "As  to  all  transactions  within  ninety  days  of  in- 
solvency." We  find  it  difficult  to  conceive  that  it  was  the  intention  to  con- 
fine such  transactions  only  to  creditors,  for  then  notliing  could  be  easier  for 
the  insolvent  debtor,  than  to  transfer  his  property  to  one  not  a  creditor,  put 
the  money  in  his  pocket,  and  then  assign  ''a  beggarly  account  of  empty 
boxes."  It  is  true  tliat  in  this  section  also  there  are  the  words,  ''with  a 
view  to  give  a  preference  to  any  creditor,"  bnt  the  following  are  added, 
''or  a  person  having  a  claim  against  him  or  her,  or  who  is  under  any  lia- 
bility for  him  or  her. "  Whnt  was  intended  by  these  words?  We  can  liardly 
suppose  they  are  mere  surplusage,  meaning  nothing  other  than  "creditor,** 
whose  case  had  just  been  disposed  of.  There  must  be  some  meaning  be- 
yond that.  The  proviso  of  the  section,  it  seems  to  us,  strengthens  this 
view.  "Nothing  however,  in  this  section,  shall  be  construed  to  invalidate 
any  loan  of  actual  value,  or  the  security  therefor,  made  in  good  faith  upon  a 
secuiity  taken  in  good  faith  on  the  occasion  of  the  making  of  such  loan,  or 
any  security  bona  fide  made  for  advances. "  We  cannot  doubt  tliat  the  trans- 
actions here  referred  to  are  assumed  to  be  within  the  90  days,  and  they  are  in 
no  way  limited  only  to  "creditors," — ^that  is  to  say,  those  who  were  creditors 
before  such  transactions.  We  concur  with  the  circuit  judge  that  the  cas« 
stated  in  the  complaint  is  covered  by  the  power  given  to  the  assignee  in  sec- 
tion 2015,  "to  recover  the  property,  or  the  value  of  it,  from  the  person  (not 
creditor)  so  receiving  it,  or  so  to  be  benefited."  The  judgment  of  this  court 
is  that  the  judgment  of  the  circuit  court  be  affirmed. 

MoIVEB,  J.,  concurs. 

Simpson,  0.  J.,  {dissenting.)  Section  2015  of  General  Statutes,  as  well  as 
section  2014,  was  intended,  as  I  understand  the  matter,  to  prevent  preferences 
by  an  insolvent  debtor  to  one  or  more  creditors  over  the  others,  when  he  came 
to  make  an  assignment  for  the  benefit  of  creditors.  Tiie  chapter  embracing 
these  sections  is  entitled,  "Of  assignments  for  the  benefit  of  creditors;"  and 
preferences  are  inhibited  without  regard  to  the  question  of  fraud.  Section 
2014  strikes  at  preferences  embraced  in  tlie  assignment  itself  for  the  benefit 
of  creditors,  and  section  2015  inhibits  preferences  given  at  any  time  witliiu 
90  days  before Ihe  execution  of  the  assignment;  but  the  preference  aimed  at 
must  be  a  preference  to  a  "creditor  or  person  having  a  claim  against  the 
debtor,  or  who  is  under  some  liability  for  him. "  Now,  it  does  not  seem  to 
me  that  the  wife  of  tlie  defendant  Boynton,  below,  occupied  the  relation  of 
creditor  to  him,  or  of  a  person  having  a  claim  against  him,  or  was  under  any 
liability  for  him.  Such  being  the  fact,  it  appears  to  me  tliat  to  vacate  the 
conveyance  in  question  under  section  2015  of  the  assignment  act,  or  under 
any  provision  of  that  act,  would  be  extending  said  act  beyond  both  its  letter 
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ttmd  its  ftpirit.  I  am  unable,  theiretore,  to  ooncur  in  the  opinion  of  the  .ma- 
jority in  this  case.  If  the  conveyance  of  Boynton  to  his  wife  is  fraudulent 
because  voluntaiy.,  and  intended  to  delay  and  defeat  tlie  just  rights  of  tus 
creditors,  they  have  a  plain  and  adequate  remedy  open  to  tliem,  both  at  com- 
mon law  and  under  the  statute  of  Elizabeth,  and  I  can  see  no  reason  why  the 
aasi^ument  act  should  be  stretched  beyond  its  proper  and  legitimate  purpose 
jwd  inteuti  even  admitting  tlie  deed  in  question  to  be  fraud  uieut. 


Tatlor  e.  Glenn  et  al. 
(Bupreme  Court  of  S(yy^  Caa-oUncu    September  36, 1888.) 

1.  BncTifiKT— £yidbso»^Hbab&it. 

In  an  action  to  recover  land,  where  a  branch  is  admitted  to  be  a  boundary,  but 
plaintiff  alleges  and  defendant  denies  tbat  it  formerly  ran  in  the  "old  bed, "  but  has 
changed  its  course  so  as  to  sever  the  land  in  controversj  from  the  tract  owned  by 
him,  evideuoe  of  declarations  of.  a  deoeased  former  owner,  made  while  in  posses- 
sion, or  of  declarations  ot  a  decedent  not  shown  to  have  been  interested  or  to  have 
had  special  knowledge,  that  the  ^old  bed**  was  the  boundary,  is  inadmissible. 

X,  Triajl— Reception  of  Evidence. 

Where  a  witness  in  a  suit  involving  a  boundary  was  asked  if  he  had  heard  a  stake 
called  '^R's  stake,  **  and,  on  objeotion,  the  court  ruled  that  testimony  that  the  occu- 
pant had  80  called  it  was  competent,  and  the  witness  testified  that  he  had  heard 
neither  the  occupant  nor  the  adjoining  occupant  speak  of  the  stake  as  a  comer  or 
boundary,  an  exception  that  the  court  refused  to  aUow  testimony  that  the  stake 
was  generally  known  and  called  ^^R'b  stake"  is  without  foandatioa. 

Appeal  froBi  common  pleas  circuit  court  of  Lancaster  county;  PtLBSSLKX* 
Judge. 

R.  E.  df  R.  3.  Alliwn  and  Wylie  c&  WylUt  for  appellant.  Ira  B.  Jones, 
for  respondent. 

HoGowAN*  J.  The  judge  who  settled  this  case  stated  that  "the  case  pro- 
posed in  this  appeal  is  greatly  contrary  to  the  rule  of  tlie  supreme  court,  which 
forbids  all  testimony,  except  such  as  bears  upon  the  rulings  of  tlie  judge  as 
appealed  from."  We  advert  to  this  very  just  remark  for  the  purpose  of  again 
calling  the  attention  of  the  gentlemen  of  tlie  bar  to  the  growing  habit  of  print- 
ing the  testimony  as  it  was  ofCered  on  the  stand;  leaving  it  for  tlie  court  to 
eliminate^  if  possible,  the  precise  points  proper  for  its  consideration.  In  an 
action  at  law,  this  is  not  such  "a  case*'  as  the  rule  requires,  and  necessarily 
leads  to  great  labor  and  confusion. 

It  seems  tliat  this  is  the  second  action  by  the  plaintiff  for  the  recovery  of  a 
•mall  strip  of  land  in  possession  of  the  defendants*  lying  along  a  branch,  called 
for  as  the  boundary  line  between  them.  The  plaintiff  contends  that  since  the 
time  her  predecessors  or  grantors  came  into  possession,  to- wit,  since  1797,  this 
branch  has  changed  its  bed  more  to  the  east,  and  now  runs  through  her  lan<jl, 
eutting  off  about  seven  acres  of  her  land  on  the  west  side  of  the  present  chan- 
nel of  the  branch.  The  defendants  contended  that  the  branch  never  has 
changed,  and  that  it  runs  now  where  it  originally  ran;  and  they  insist  that 
what  the  plaintiff  claims  to  be  the  changed  bed  of  the  branch  is  now,  and  al- 
ways has  been,  the  boundary  line  between  tlie  two  adjoining  tracts,  and  as  a 
consequence  they  claim  tlie  seven  acres  immediately  on  the  west  side  of  the 
present  bed  of  the  branch  as  their  land ;  and,  besides,  they  pleaded  the  statute  of 
limitations  in  bar  of  plaintiff's  recovery.  The  cause  came  on  to  be  heard  by 
Judge  PiiESSLEY  and  a  jury,  and  there  was  a  second  verdict  for  the  defend- 
ants. A  large  mass  of  testimony  is  printed  in  the  brief,  but  not  the  charge  of 
tbe  judge.  In  the  effort  to  ascertain  whether  there  was  error  of  Uiw  com- 
mitted by  the  judge*  it  will  be  necessary  to  take  up  the  exceptions  seriatim, 
which  for  the  most  part  relate  to  alleged  error  of  the  judge  in  excluding  cer- 
tain testimony. 
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First  Exception.  ''That  the  Jadge  erred  in  ruling  out  certain  testimony  of 
John  D.  Nesbit,  and  refusing  to  let  him  testify  on  the  trial  that  *  the  stake' 
irhicb  stands  (according  to  the  testimony  of  a  number  of  witnesses)  on  the 
west  side  of  the  old  b<xi  of  the  branch,  as  represented  on  Surveyor  Clark's 
plat,  was  generally  known  and  called  'Ramsey's  8take;'  Ramsey  being  the 
owner  of  tlie  land  on  the  west  side  of  said  branch  prior  to  the  time  the  same 
was  invested  in  the  defendants  in  this  action."  We  have  looked  through  tiie 
brief,  and  we  fail  to  find  any  foundation  for  this  exception.  The  case  states: 
"Nesbit  was  asKed  if  he  had  heard  it  called  'Ramsey's  Stake.'  Defendants 
objected.  The  j  udge  ruled  that  it  was  competent  to  prove  that  McMurray  had 
so  called  it,  he  being  in  possession ;  and  that  would  show  his  claim  of  posses- 
sion. Under  this  ruling,  Nesbit  testified  that  he  had  not  heard  either  Mc- 
Murray or  Ramsey,  who  was  in  possession  on  the  west  side  of  the  branch, 
speak  of  that  stake  as  a  corner  or  boundary,  but  both  claimed  the  branch." 
(No  further  exception  appears.) 

Seoond  and  Sixth  Exceptions  complain  of  the  exclusion  of  the  testimony  of 
Ned  McCorkle,  Mrs.  Taylor,  John  D.  Nesbit,  Bob  Hood,  and  others,  as  to  the 
alleged  declarations  of  W.  Harper  McMurray,  made  at  the  time  he  was  in  pos- 
session of  the  land  of  plaintiff,  (1842-43,)  *'that  the  old  bed  of  the  branch,  as 
it  ran  down  around  the  hills,  was  the  dividing  line  between  him  and  the  Ram- 
sey s,"  etc.  Was  it  error  to  exclude  these  alleged  declarations  of  McMurray, 
that  the  old  bed,  and  not  the  running  stream  of  the  branch,  was  his  lineV 
The  action  was  really  for  the  recovery  of  land,  in  which  the  plaintiff  must  re- 
cover upon  the  strength  of  his  own  title,  and  the  question  of  ''boundary"  was 
only  incidentally  involved  as  a  matter  of  location.  These  dedsrations  of  Mc- 
Murray, when  he  owned  the  Taylor  land  on  the  east  side  of  the  branch,  are 
alleged  to  have  been  made  more  than  40  years  ago;  and  were  in  hia.  own  in- 
terest, as  extending  his  land  across  the  running  branch,  to  where  he  claimed 
that  it  formerly  ran.  The  rule  certainly  is  that  '* hearsay"  evidence  is  not 
admissible,  and,  in  reference  to  lands,  even  parol  will  not  always  suflSce  to 
prove  title.  It  is  hardly  necessary  to  say  that  great  caution  should  be  exer- 
cised in  the  application  of  any  rule  which  is  opposed  to  this  general  and  well 
settled  principle  on  the  subject  of  evidence. 

It  is  earnestly  urged,  however,  tliat  there  is  at  least  one  exception, — that 
declarations  of  a  deceased  person  may  be  received  on  questions  of  **  boundary'' 
between  private  estates.  In  the  first  place,  it  does  not  strike  us  that  this' is 
a  case  of  "  boundary"  in  the  sense  of  the  rule.  There  was  no  question  of  doubt 
as  to  the  "boundary,"  which  was  "the  branch."  There  was  no  question  as 
to  what  was  called  the  old  bed.  It  was  not  difilcult  to  locate,  like  the  imagi- 
nary line  of  a  surveyor.  Under  the  pleadings,  the  only  issue  of  fact  was 
whether  the  branch  ever  ran  in  what  was  called  the  'old  bed,'  which  seems  to 
have  been  decided  by  the  jury  in  the  negative  for  the  defendants.  The  alleged 
declarations  of  the  McMurray  family  go  only  to  the  point  tliat  claim  was  as- 
serted to  the  old  bed;  assuming,  as  it  seems, — for  that  affords  no  proof  of  the 
fact, — that  the  branch  at  some  remote  period  must  have  run  there,  and  after- 
wards changed  its  channel.  We  can  understand  how  the  declarations  of  one 
in  possession  may  be  received  as  showing  the  extent  and  character  of  that 
possession,  and  that  in  certain  cases  of  that  kind  the  doctrine  of  res  gestae  may 
be  applicable;  but  we  cannot  understand  how  such  declarations  of  claim  (mens 
opinions)  can  afford  evidence  of  the  fact  that  the  branch  had  changed  its  bed. 
and  therefore  the  title  is  in  the  plaintiff.  This  court  has  lately  had  the  sub- 
ject of  such  declarations  under  consideration  in  the  case  of  ^ev ton  v.  Hollis,  26 
S.  C.  236,^  in  which  Mr.  Justice  MoIvek,  in  delivering  the  judgment  of  the  court, 
said:  "In  this  country,  however,  the  exceptions  seem  to  have  been  extended 
so  as  to  render  such  testimony  admissible  in  cases  of  boundaries  between  pri- 
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^ate  estates,  {Sllicott  ▼.  P«aW,  10  Pet.  412,)  as  well  as  to  admit  the  declara- 
tions of  deceased  persons,  who  shall  appear  to  have  been  in  a  situation  to  pos- 
sess the  information,  and  not  interested,  on  questions  of  boundary  between  pri- 
vate estates ;  as,  for  instance,  the  declarations  of  surveyors,  chain-carriers,  etc. 
Speer  ▼.  Coate,  3  McGord,  227,  and  othpr  authorities.  But  we  are  not  aware 
of  ai\y  other  exception,  which  has  been  recognized  either  by  the  courts  of  this 
country  or  of  £ngland;  and,  as  we  are  admonished  by  Chief  Justice  Marshall 
in  Queen  v.  ffepbumt  7  Cranch,  290,  of  the  danger  of  allowing  fresh  excep- 
tions to  a  well-settled  and  highly  salutary  rule  of  evidence,  we  are  not  in- 
clined to  do  so,''  etc.  This  covers  the  case  of  McMurray,  who  was  directly 
interested  in  disregarding  the  branch  as  it  runs,  and  claiming  to  what  is  called 
the  "old  bed.*'  To  allow  such  declarations  in  support  of  title  would  be  both 
novel  and  dangerous. 

TJie  Third  Eoooeption  complains  that  it  was  error  to  rule  out  the  testimony 
of  W.  R.  Duren,  as  toalJeged  declarations  of  David  Hood,  an  adjoining  land- 
owner, (deceased  at  the  time  of  the  trial,)  "Ihat  the  original  bed  of  thebianch, 
up  at  the  head,  and  near  to  his  land,  as  represented  on  Clark's  plat,  and  run- 
ning round  close  to  the  hills,  was  the  line  between  William  Harper  McMurray 
and  the  Bamseys;  and  he  erred  in  also  ruling  out  the  testimony  of  John  Wal- 
lace, wherein  he  offered  to  testify  that,  in  the  year  [1874]  he  first  cleared  or 
ridded  up  a  part  of  the  land  in  dispute  for  Mr.  Glenn,  J.  H.  McMurray,  now 
deceased,  a  son  of  William  Harper  McMurray,  stopped  him  from  clearing,  and 
told  him  after  that  year  he  must  work  no  more  on  the  land."  What  we  have 
already  said  in  regard  to  the  alleged  declarations  of  William  Harper  McMur- 
ray applies  to  these  of  Mr.  Hood,  except  that  it  was  not  shown  that  Mr.  Hood, 
had  an  interest  in  the  subject-matter.  It  did  not  appear,  however,  that  he 
had  any  special  knowledge,  like  that  of  a  surveyor  or  chain-carrier,  of  the 
meanderings  of  the  branch,  so  as  to  make  him  an  exception  to  the  rule  above 
stated.  The  alleged  declarations  as  to  where  the  line  ran  "between  the  Ram- 
seys  and  William  H.  McMurray,"  unconnected  with  any  certain  knowledge 
that  the  branch  had  changed  its  course,  could  be  little  more  than  mere  opinion. 
Besides,  it  was  stated  at  the  bar,  and  rather  confirmed  by  what  appears  in  the 
brief,  that  these  declarations  to  Duren,  a  surveyor  in  the  cause,  were  made 
post  litem  motam. 

ExoeptUme  Fatir,  Five,  and  Seven  relate  entirely  to  questions  of  fact,  and 
to  alleged  insuillciency  of  proof,  which  this  court  has  no  right  to  consider. 
The  charge  is  not  given,  and  we  have  therefore  had  no  aid  from  the  views  of 
the  learned  judge  below ;  but  we  have  not  been  able  to  discover  any  error  of 
law  for  which  we  would  be  authorized  to  order  a  new  trial.  The  judgment  of 
this  court  is  that  the  judgment  of  the  circuit  court  be  afiirmed* 

.SiMPso^',  G  J.,  and  McIvek,  J.,  concur. 


Moore  et  al.  t?.  Smith. 
{JSfUpreme  Cowrt  of  SoiUh  Carolina.    September  26, 1888.) 

liisfiTATTON  OP  Actions— BuKDBN  of  Pboof. 

Land  of  a  decedent  had  beea  sold  under  order  of  court  to  pay  the  debts.  For  want 
of  proper  notice,  the  sale  was  set  aside,  and  a  reference  made  to  determine  the  amount 
of  the  purchase  price  applied  to  the  payment  of  the  debts.  The  purchaser  pre- 
sented a  note  of  decedent,  which  the  heirs  claimed  was  barred  by  limitations.  Held, 
that  onder  Code  S.  C.  S  ^^  providing  that  the  statute  can  be  interposed  only  by  an- 
swer, the  burden  of  proving  that  fact  was  on  the  heirs. 

Sahb— Running  of  the  Statute. 

Under  Oen.  St.  S.  C.  I  2190,  prohibiting  an  action  against  the  representatives  for 
the  recovery  of  a  debt  due  by  a  decedent  until  nine  months  after  his  death,  the  nine 
months  should  be  added  to  the  statutory  period  of  six  years  to  determine  the  time 
jirithin  which  a  note  of  decedent  was  barred  by  the  statute. 
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Appeal  ftom  common  pleas  circuit  court  of  Bichf  and  county;  WkTBRRsrooifr 
Judge. 
Lyles  c§  ffaynstoorth,  for  appellant.    F,  W.  McMasUrt  for  respondents. 

McGowAN,  J.  This  action  was  commenced  by  the  plaintift  for  the  re-^ 
CO  very  of  a  tract  of  land,  upon  the  grotmd  that  it  had  belonged  to  their  an- 
cestor, Edgar  Doby,  who  died  intestate  in  1881;  that  the  land  had  been  sold 
by  order  of  the  probate  court  for  the  payment  of  the  debts  of  the  decedent. 
The  plaintififs,  liis  heirs,  had  not  been  made  parties  to  said  proceedings ;  and  in 
consequence  they  recovered  the  land  from  Smith,  the  purchaser;  and  it  was- 
referred  to  the  master  to  report  how  much,  if  any,  of  the  money  paid  for  the 
land  at  the  sale  thereof,  was  applied  to  the  just  and  bona  fide  *6Qbt8  of  th^ 
deceased,  Edgar  Doby.  See  24  S.  C.  316.  It  is  un^er  this  order  of  refer- 
ence that  tlie  questions  in  the  case  arise.  One  McOraney,  as  assignee,  pre- 
sented a  judgment  alleged  to  have  been  recovered  in  a  trial  justice*s  court 
against  the  deceased  by  one  Jennings,  which  had  been  paid  out  of  the  pur- 
chase money  of  the  land.  Tiie  master  disallowed  the  judgment  as  such,  bat 
Judge  Wallace  referred  the  report  back  to  the  master  for  farther  testimony 
as  to  the  validity  of  the  cause  of  action  against  the  estate  of  Doby^  After 
several  references  the  master  reported,  finding,  as  matter  of  fact,  '*that,  some 
time  in  the  year  of  1875,  the  deceased,  Doby,  gave  his  note  to  one  Jennings  as- 
agent;  that  it  could  not  be  clearly  Jiscertained  when  the  note  fell  due;  thinks 
it  matured  some  time  in  the  fall  of  1876;  that  in  the  latter  part  of  February, 
1881,  Doby  died  intestate,  and  on  November  18,  1882,  James  E.  Green  was 
appointed  his  administrator;  and  that  on  February  9,  1888,  the  administrator 
paid  the  note.'*  And  as  matter  of  law  he  found  as  follows:  "I  am  of  the 
opinion  that  the  statute  was  suspended  for  nine  months  at  least  from  the 
grant  of  administration,  so  that  the  question  of  fact  presented  is  whether  on 
the  18th  November,  1882,  six  years  had  elapsed  from  the  maturity  of  said 
note.  Under  the  plea  of  the  statute  I  think  the  onus  is  upon  the  defendant- 
to  show  that  such  period  had  not  intervened.  From  the  testimony  it  is  pos- 
sible that  such  time  had  not  elapsed;  but  it  is  also  possible,  and  lam  inclined 
to  think  a  little  more  probable,  that  such  time  had  not  elapsed.  As  the  de- 
femiant  has  not  successfully  met  the  oniut  cast  upon  him,  1  conclude  that  the 
said  note  was  not,  at  the  time  of  its  payment,  a  valid  claim  against  the  estate 
of  the  said  Doby." 

Upon  exceptions  to  this  report  Judge  Witiierspoon  confirmed  it,  and  from- 
his  order  the  defendant  appeals  to  this  court,  upon  the  following  grounds: 
"(1)  Because  his  honor  held,  as  matter  of  law,  that  under  the  plea  of  the 
statute  of  limitations  the  onus  is  on  the  defendant  herein  to  show  that  the 
period  prescribed  in  the  said  statute  had  not  intervened.  (2)-  Because  his 
honor  sustained  the  finding  of  fact  by  the  master  that « it  is  a  little  more  prob- 
able that  such  time  had  not  elapsed  *  in  the  case  of  the  note  of  Edgar  Doby 
set  up  by  the  defendant.  (3)  Because  his  honor  iield,  as  master  of  law,  tliat 
said  note  was  not,  at  the  time  it  was  paid,  a  valid  claim  against  the  estate  of 
Edgar  Doby,  deceased.  (4)  Because  his  lionor  did  not  conclude,  as  matter  of 
law,  that  said  note  was,  at  the  time  it  was  paid,  a  valid  claim  against  the  es- 
tate of  said  Edgar  Doby,  deceased." 

From  the  manner  in  whicli  the  case  is  presented,  the  parties  are  reversed. 
As  they  stand  in  the  record.  Smith  seems  to  be  the  defendant,  but  he  is  really 
the  plaintiff,  insisting  upon  the  recovery  of  the  note  in  question  as  a  valid 
demand  against  the  estate  of  Doby.  Thus  understood,  we  think  it  was  error 
to  hold  that  the  onus  was  upon  Smith  to  show  that  the  statutory  period  had 
not  intervened  between  the  maturity  of  the  note  and  its  payment  by  the  atl- 
ministrator.  One  of  the  settled  principles  of  pleading  la  that  he  who  affirnos 
must  prove.  Where  a  just  demand  is  presented,  and  the  statute  of  liiuita- 
tions  is  interposed,  that  is  new  matter,  and  must  be  established  by  him  who 
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Teliea  upon  H.  Sooiion  94  <^  the  Code  declares  that  the  objection  that  the 
action  was  not  commenced  within  the  time  limited  can  only  be  taken  by  an- 
swer. As  steted  by  Mr.  Wait,  (7  Wait*  Act.  A  Def.  308:)  "It  is  said  that 
no  rule  of  practice  is  more  firmly  settled  than  that,  to  render  the  statute  of 
limitations  ayailiiJt)le  as  a  defense,  it  must  be  set  up  and  relied  upon  by  the 
pleadings.  ♦  *  *  And  the  true  reason  for  requiring  the  statute  to  be 
pleaded  is  held  to  be  that  it  confesses  and  avoids  the  declaration,  and  ther»* 
fore  is  not  comprehended  within  any  plea  which  merely  denies  the  whole  or  a 
part  of  the  declaration,  **  etc.  In  the  case  of  Yana^  v.  UtonCf  9  Kich.  £q. 
429,  it  was  ruled  that  "one  who  sets  op  the  bar  of  the  statute  of  limitations 
to  an  otherwise  just  claim  must  prove  strictly  the  facts  which  entitle  him  to 
the  protection  of  the  statute/' 

The  judge,  concurring  with  the  master,  also  held  that  the  question  of 
fact  presented  was  "whether  on  the  18th  November,  1882,  six  yeaiii  had 
lapsed  from  the  maturity  of  the  note."  Within  the  period  indicated  the 
debtor  Doby  had  died,  and  administration  liad  been  granted  on  his  estate.  We 
think  that,  under  the  law  as  it  then  stood,  the  "nine  months''  within 
which  the  administrator  could  not  be  sued,  should  have  been  added  to  the  six 
years.  Prior  to  1885  the  law  was  as  declared  in  section  2190  of  the  Gen- 
eral Stiitutes.  "No  action  shall  be  commenced  against  any  executor  or  ad- 
ministrator for  the  recovery  of  the  debts  due  by  the  testator  or  intestate  un« 
til  nine  months  after  said  testator  or  intestate's  death."  As  we  understand 
it,  this  law  was  uniformly  construed  to  give  the  creditor  "nine  months"  in 
addition  to  the  statutory  period.  In  Latotcn  v.  Bowman,  2  Strob.  190, 
(  where  the  authorities  are  collected,)  it  was  expressly  decided  that  "the  nine 
monttis  after  the  decease  of  the  debtor  during  which,  by  the  act  of  1789,  the 
creditor  is  prohibited  from  suing,  must  be  computed  as  additional  to  the  four 
years  within  which,  by  the  act  of  1712, the  creditor  is  required  to  sue."  It  is 
true  that  the  general  rule  is  that,  when  the  statute  has  begun  to  run,  it  will 
not  be  stopped  by  any  intervening  disability;  but  the  express  provision  of  the 
law  cited,  as  to  the  recovery  of  the  debts  of  a  decedent,*constitutes  one  of  the 
few  exceptions.  As  it  was  expressed  by  Judge  Evans  in  Bugg  v.  Sununer, 
1  McMul.  833:  "The  general  rule  is  that,  if  the  statute  begins  to  run,  it  is 
not  suspended  by  any  subsequent  event.  The  only  exceptions  which  I  recol- 
lect are  infant  owners  of  lands  under  the  act  of  1824,  executors  and  adminis- 
trators, who  cannot  be  sued  until  nine  months  have  expired;  and  in  the  case 
of  war  between  nations  to  which  the  plaintiff  and  defendant  respectively 
belong,"  etc*  The  judgment  of  this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  the  case  remanded  for  a  new  trial. 

SuiPtiOS,  G.  J.>  and  McIter,  J.,  concur. 


Haklb  v.  Morqan  et  ah 
(Supreme  Court  of  South  Carolina,    September  96, 1888.) 

FLBAPTNG — CJOMPLAINT—SUPFICIKXCT. 

A  complaint,  the  caption  of  which  mentions  the  individual  names  of  the  defend- 

ants,  and  describes  them  as  ^partners,  trading  under  the  firm  name  and  style  of 

^  Co., "  averring  that  ^the  defendants,  the  said  firm  of  ^-— —  &  Co. "  executed  the 
writing  sued  on,  setting  it  out  la  fall,  sufficiently  alleges  the  partnership  of  de- 
fendants, and  is  good  on  demurrer. 

Appeal  from  common  pleas  circuit  court  of  Spartanburg  county;  Norton, 
Judge. 

Action  by  James  W.  Harle,  assignee  of  B.  W.  L.  Raisin  &  Go.»  against  A. 
J.  Morgan,  O.  F.  Morgan,  W.  L.  Morgan,  and  Matthew  Yough,  described  in 
the  caption  of  the  complaint  as  "partners  trading  under  the  di*m  name  and 
style  of  A.  J.  Morgan  &  Co."    From  a  judgment  overruling  a  demurrer  to 
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the  complaint  on  the  ground  of  no  cause  of  action*  defendants .  appeal.    For 
opinion  on  former  appeal,  see  25  S.  0.  601. 
Carlisle  c§  Uydriak,  for  appellants.    /.  8.  R.  Thompson^  for  respondent. 

McGowAN,  J.  This  action  was  commenced  October,  1882.  The  complaint 
alleged  *'that  on  7th  June,  1881»  the  defendant,  [the  original  c(Hnplaint  has 
here  the  word  'defendants/]  the  said  firm  of  A.  J.  Morgan  A  Co.,  executed 
and  delivered  to  K.  W.  L.  Baisln  &  Co.  their  written  obligation,  of  which  the 
following  id  a  copy."  There  was  no  other  allegation  in  the  complaint  of  the 
partnership  of  the  defendants.  The  complaint  set  forth  a  copy  of  the  written 
obligation,  purporting  to  be  signed  ''A.  J.  Morgan  &  Co.,"  its  assignment  to 
plaintiff,  its  non-payment,  etc.  The  case  had  once  been  tried,  resulting  in  a 
verdict  for  the  plaintiff  for  $113.66.  From  that  judgment  the  plaintiff  ap- 
pealed to  the  supreme  court,  and  obtained  a  new  trial  on  the  grounds  set  forth 
in  the  opinion,  to  which  reference  is  hereby  made.  Upon  the  call  of  the  case 
for  trial  at  the  October  term,  1887,  both  parties  announced  themselves  ready  for 
trial;  and  the  plaintiff  read  his  complaint  to  the  court  and  jury.  Thereupon 
the  defendants  interposed  an  oral  demurrer  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  only 
ground  taken  was  that  there  was  no  allegation  of  partnership  of  the  defend- 
ants. The  circuit  judge  overruled  the  demurrer,  and  the  defendants  appeal 
upon  the  following  grounds:  (1)  Because  the  presiding  judge  erred  in  hold- 
ing that  the  complaint  states  facts  sufficient  to  constitute  a  cause  of  action; 
(2)  because  the  presiding  judge  erred  in  not  sustaining  the  oral  demurrer  **of 
defendants." 

The  demurrer  was  to  the  original  complaint,  as  read,  and  had  nothing  to  do 
with  the  copies.  Therefore  there  is  nothing  in  the  suggestion  that  the  copies 
of  the  complaint  were  in  the  singular,  and  not  plural.  If  there  had  been  sub- 
stance in  it  when  the  case  was  originally  issued,  it  pertained  to  service*  and 
had  long  since  been  waived.  The  parties  appeared,  and  the  cause  had  been 
tried,  both  on  the  circuit  and  in  the  supreme  court.  In  respect  to  the  want 
of  proper  allegation  in  the  complaint,  as  to  the  partnership  of  the  defendants, 
and  their  partnership  name,  it  is  not  claimed  that  the  defendants  were  sur- 
prised. The  names  of  all  of  them  were  set  out  formally  in  the  caption  of  the 
complaint.  It  is  also  alleged  that,  on  a  certain  day,  the  defendants,  (the  per- 
sons named  in  the  caption  as  ''defendtmts,")  the  said  firm  of  **A.  J.  Morgan 
&  Co.,"  executed  and  delivered  to  li.  W.  L.  liaisin  &  Co.  their  written  obli- 
gation, of  which  the  following  is  a  copy,  (setting  it  out.)  We  agree  with  the 
judge  that  there  was  a  sufficient  allegation  of  the  partnership  of  the  defend- 
ants, and  of  their  name  and  style  of  business,  "A.  J  Morgan  &  Co."  The 
Code  does  not  favor  a  technical  construction  of  the  pleadings,  but  only  looks 
to  the  substance;  and,  if  the  cause  of  action  be  substantially  alleged,  whether 
it  be  in  complete  form  or  not,  it  will  meet  the  requirements  of  the  Code.  Rail- 
road Co.  V.  White,  14  S.  C.  51;  Holland  v.  Kemp,  8  S.  E.  Rep.  83;  Moses  v. 
Hatfield,  Id.  541 ;  Voorh.  Code,  209;  Blliott  v.  Pollitzer,  24  S.  C.  81.  "The 
true  doctrine  to  be  gathered  from  all  the  cases  is  that  if  the  substantial  facts 
which  constitute  a  cause  of  action  are  stated  in  a  complaint  or  petition,  or  can 
be  inferred  from  reasonable  intendment  from  the  matters  which  are  set  forth, 
although  the  allegations  of  these  facts  are  imperfect,  incomplete,  and  defective, 
such  insufficiency  pertaining,  however,  to  the  form,  rather  than  to  the  sub- 
stance, the  proper  mode  of  correction  is  not  by  demurrer,  nor  by  excluding 
evidence  at  the  trial,  but  by  a  motion  before  the  trial  to  make  the  aver- 
ments more  definite  and  certain  by  amendment. "  Pom.  Rem.  §  549.  The 
judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  affirmed. 

Simpson,  0«  J.,  and  McIvkr,  J.,  concur. 
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Mat  v.  Cavsnder  et  al, 
{Sujyreme  Corurt  of  iiouth  CaroUnjo.    October  11, 1888.) 

1.  PBAcnoa  nr  Ciyil  Casbs— Trial  bt  Coubt-— Fnn>iNos— Rbyibw. 

The  requirement  of  Code  S.  C.  S  201,  that  a  decision  shall  contain  a  statement  of 
the  facts  found  and  conclusions  of  law  separately,  is  directory  only,  and  failure  to 
comply  with  it  is  not  reviewable. 

2.  Appbai/— Reyibw—Mattbrb  not  Apparbitt  of  Rbcord. 

Exceptions  that  the  court  did  not  read  the  pleadings,  evidence,  and  arguments 
will  not  be  considered  In  the  absence  of  evidence  to  sustain  them. 
A  Specipio  Pbrpormancb— Uhcbrtaintt  op  Cotttract— Evtdbncb. 

Specific  performance  will  be  denied  where  plaihtifl's  case  rests  chiefly  on  her  own 
testimony,  which  is  confused  and  contradictory,  and  the  alleged  agreement  is  an- 
certain.' 

Appeal  from  common  pleas  circuit  court  of  Richland  county;  Wallao8» 
Judge. 
John  Bauskett,  for  appellant.    Clark  dt  Muller,  for  respondents. 

McCk>WAN,  J.  As  well  as  we  can  gather  the  confused  and  contradictory 
facts  of  this  case  from  the  mass  of  manuscript  submitted,  it  seems  that  the 
plaintiff,  Clarissa  May,  owned  a  house  and  lot  in  the  city  of  Columbia,  which, 
being  sold  under  proceedings  to  foreclose  a  mortgage,  was  purchased  by  the 
** Columbia  Building  &  Loan  Association,"  and  the  title  executed  to  them. 
But  the  plaintiff  alleges  that  said  "association"  agreed  to  allow  her  to  redeem 
the  lot  upon  the  payment  of  $800;  and  that,  applying  to  Thomas  S.  Cavender 
ito  borrow  the  money  for  that  purpose,  he  refused  to  loan  the  money,  but 
.agreed  that  he  would  pay  the  purchase  money,  and  take  the*  title  in  his  own ' 
name,  and  then  convey  to  her  a  life-estate  in  the  premises;  and  that  she  was 
.to  pay  him  $12  per  month  "for  the  use  of  his  money."  This  alleged  contract 
was  verbal.  Cavender  paid  the  $800,  and  had  the  title  made  to  his  son, 
•Charles  Cavender,  on  May  17, 1879.  That  the  plaintifif  paid  the  $12  monthly 
until  about.  1888,  when  Cavender  collected  the  rents  from  tenants,  and  she 
was  unable  to  make  the  regular  monthly  payments.  These  difficulties  con- 
tinqed,  as  to  who  should  collect  the  rents  from  the  tenants  on  the  premises, 
.until  1886,  when  Cavender  commenced  proceedings  before  a  trial  justic-e  to 
-evict  the  plaintiff  from  certain  rooms  of  the  house  on  the  premises,  which  she 
had  been  allowed  to  occupy.  Thereupon  she  commenced  this  suit  to  enjoin 
the  proceedings  to  oust  her,  and,  as  we  understand  it,  for  specific  perform- 
.anee  of  the  alleged  agreement  to  give  her  a  life-estate  in  the  premises,  and  to 
recover  the  rents  received  by  the  defendants  in  excess  of  the  $12  per  month, 
^he  defendants  denied  the  plaintiff's  version  of  the  agreemeUw  of  1879,  and  in- 
sisted that  it  really  was  as  follows:  That  Cavender  would  buy  the  property, 
and  lease  it  to  May,  she  to  pay  a  monthly  rent  of  $12,  the  taxes,  and  the  ox- 
penses  of  necessary  repaira,  and  to  hold  it  in  tenancy  as  long  as  she  would  pay 
the  stipulated  rent;  but  that  May  failed  to  pay  the  rent,  taxes,  etc.,  and  in 
July,  1883,  a  new  agreement  was  entered  into,  whereby  May  surrendered  the 
possession,  she  being  allowed  the  use  of  the  three  rooms  on  the  first  floor  she 
then  occupied,  free  from  rent,  for  a  reasonable  time.  Under  an  order  of  ref- 
erence the  mnster  took  a  mass  of  testimony,  which  is  copied  in  the  brief  in 
manuscript,  and  is  certainly  very  contradictory.  The  cause  came  on  to  be 
heard  by  Judge  Wallace,  who  rendered  the  following  decree:  "After  a 
careful  consideration  of  the  testimony  in  the  case,  1  am  satisfied  that  the 
plaintiff  is  not  entitled  to  the  relief  demanded ;"  and  dismissed  the  complaint. 
The  plaintiff  appeals  to  this  court  upon  the  following  exceptions:  "(1)  That 
bis  honor  failed  to  make  any  findings  of  fact  in  a  litigated  case;  (2)  that  his 

^  As  to  the  certainty,  deflniteness,  and  mutuality  required  in  contracts  in  order  that 
they  may  be  specifically  enforced,  see  Northrup  v.  Stevens,  (Minn.)  88  N.  W.  Bep.  810, 
and  note;  Ducio  v.  Ford,  (Mont.)  19  Fac  Rep.  — ,  and  note. 
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honor  failed  to  make  any  findings  of  law  in  said  case;  (3)  because  his  honor 
did  not  read  the  pleadings  and  evidence  in  the  canse;  (4)  because  his  honor 
did  not  read  the  argument  of  counsel  in  said  cause;  (5)  because  his  order  was 
otherwise  and  in  every  way  contrary  to  the  law  and  evidence  in  said  case," 
etc  Exceptions  1  and  2  corapiain  of  error  that  the  judge  in  his  decree  did 
not  maice  separate  findings  of  law  and  fact.  Section  291  of  the  Code  provides 
"that,  upon  the  trial  of  a  question  of  fact  by  the  court,  its  decision  shall  be 
given  in  writing,  and  shall  contain  a  statement  of  the  facts  found  and  the 
conclusions  of  law,  separately.*'  There  is  no  doubt  that  the  object  of  this 
])rovi8ion  was  to  prevent  confusion,  and  to  promote  clearness  and  condensa- 
tion. The  requirement  is  undbubtediy  salutary,  and  should  be  followed;  but 
this  court  has  held  in  several  cases  that  it  is  not  ** mandatory,  but  directory 
merely;"  and  that  "the  failure  of  a  circuit  judge  to  state  his  findings  of  fact 
and  conclusions  of  law  separately  is  not  error  in  the  judgment,  which  may 
be  reviewed  upon  appeal."  See  Cathcart  v.  Columbia^  12  S.  C.  870;  Chap- 
man y.  Lipacomb,  18  S.  C.  230;  Bollntann  v.  Bollmann^  6  S.  C.  30.  Excep- 
tions 3  and  4  complain  of  a  dereliction  of  duty  on  the  part  of  the  trial  judge, 
of  which  there  is  no  evidence,  and  which  is  inconsistent  with  his  established 
character  for  ollicial  fidelity,  and  will  therefore  not  be  considered.  The  Judge 
himself  said  that  he  had  given  the  testimony  "careful  consideration. *•  We 
have  done  the  same,  and  we  must  say  we  concur  with  him  that  the  plaintiff 
did  not  made  out  her  case  satisfactorily.  The  main  purpose  of  the  action  was 
for  specific  performance  of  an  alleged  parol  agreement  as  to  land.  Before  a. 
party  can  have  an  agreement  specifically  performed  by  order  of  the  court,  it 
.is  absolutely  indispensable  that  he  should#  in  the  first  place,  make  it  clearly 
appear  what  the  contract  is^  2  Story,  Eq.  Jur.  g  764.  We  have  examined  the 
testimony  carefully,  and  we  must  say  that  we  are  not  clear  as  to  what  was  the 
agreement  of  the  parties.  The  plaintiff's  CHse  rested  almost  entirely  upon 
her  own  testimony,  which,  in  some  particulars,  was  confused  and  contradict- 
ory in  itself.  She  denied  that  there  was  any  new  agreement  to  yield  posses- 
sion except  as  to  the  three  rooms  she  was  allowed  to  retain  for  a  reasonable 
time;  but  In  looking  at  the  whole  testimony  we  incline  to  think  that  there 
was  such  an  agreement,  and  that  Cavender's  statement  about  it  is  correct. 
This  view  is  certainly  strengthened  by  the  testimony  of  several  witnesses,  and 
her  own  declarations  and  conduct;  especially  in  confining  herself  after  that 
time  to  the  particular  rooms  indicated,  which  arrangement,  as  claimed,  was 
one  of  the  stipulations  of  the  new  agreement.  It  may  be  matter  of  regret 
that  the  plaintitf  allowed  her  debts  to  increase  until  her  house  and  lot  were 
swept  away;  but  the  court  c^innot  decree  specific  performance  of  a  verbal 
agreement  as  to  land  without  clear  and  satisfactory  proof  as  to  what  that 
agreement  was.  As  to  that,  the  onus  was  on  the  plaintiff,  and,  failing  there, 
her  case  necessarily  failed.  The  Judgment  of  this  court  is  that  the  judgment 
of  the  circuit  court  be  afi9rmed. 

8IMP80N,  C.  J.,  and  MoIvbr,  J.,  conoor. 


Wilson  v,  Wilson  et  at. 
{Supreme  Court  of  South  Carolina,    September  96,  isas.) 

Fatmbkt—Prbbumftion— Lapse  of  Time. 

A  decree  of  a  probate  court,  on  the  petition  of  a  distributee,  partiany  settling  the 
accounts  of  an  administrator,  distributine  assets,  and  directing  the  payment  of  a 
debt,  tbe  only  object  of  the  proceeding  being  such  distribution,  neither  the  admin- 
istrator nor  any  creditor  being  served  with  process,  or  in  any  way  made  parties, 
will  not  prevent  the  presumption  of  payment  of  the  debt  ariaing  from  lapse  of  tJnw* 
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Appeal  frDm  oommon  pleas  circuit  court  of  Spartanburg  county;  Nobton,. 
Judge. 

Petition  by  StatiTame  Wilson,  administrator  de  bonis  non  of  Bennett  Wil-* 
son,  deceased,  to  have  a  fund  in  the  custody  of  the  probate  court  turned  over 
to  him  for  the  payment  of  certain  debts.  The  probate  court  decreed  that  the* 
fund  be  distributed  in  the  course  of  administration,  from  which  the  adminis^ 
trator  appealed  to  the  circuit  court,  where  the  judgment  was  affirmed,  and  he- 
iigain  appeals. 

Bomar  <§  Simpson^  for  appellant.  A.  B,  Calvert  and  /.  S.  R.  Thompson f 
for  respondents. 

McGowAN.  J.  In  1868,  Bennett  Wilson  died  intestate,  and  it  seems  that 
administration  was  granted  to  two  administrators,  (names  not  given,)  leav- 
ing unpaid  at  least  two  debts  to  one  Jeremiah  Glenn,  viz.,  one  sealed  not«  for 
dl06,  and  bearing  date  February  21,  1855;  and  the  other  a  promissory  note^ 
for  984,  bearing  date  December  13, 1855,  with  a  credit  of  $5  on  September  29, 
1858.  In  September,  1867,  J.  D.  Pearson  and  his  wife,  Ellender,  (who  was* 
u  daughter  of  the  intestate,  Bennett  Wilson,)  liled  their  petition  in  the  then 
court  of  ordinary  for  partition  of  a  tract  of  land  of  tlie  intestate,  which  was 
sold  by  an  order  of  the  court,  now  probate  court,  for  $870,  which  is  still  in 
the  custody  of  tl)e  said  court.  In  March.  1873,  the  said  Pearson  and  wife  filed 
another  petition  in  the  probate  court,  as  stated,  against  Washington  Johnson, 
sidministrator,  (so  styled,)  for  a  settlement  of  the  personal  estate  of  Bennett 
Wilson.  The  sureties  on  the  administration  bond  were  made  parties  by  reg- 
ular service  of  process;  but  there  was  no  evidence  that  Washington  Johnson, 
named  as  defendant,  an* I  styled  "surviving  administrator,"  was  ever  brought 
into  court  by  service,  publication,  or  otherwise.  On  the  contrary,  the  petition 
itself  stated  that  "he  had  removed  beyond  the  limits  of  the  state."  Neither 
were  the  creditors  made  partitas,  nor  called  in  to  prove  their  demands,  nor  en- 
joined from  suing  them  at  law.  There  was  one  or  more  continuances;  and. 
linally,  on  May  21, 1874,  Benjamin  Wofford,  Esq.,  probate  judge  of  Spartan- 
burg, decreed  as  follows:  "Partial  settlement  of  estate  of  Bennett  Wilson, 
deceased,  Washington  Johnson,  administrator,  made  May  21,  1874,  the  sure- 
ties of  the  administrator  being  also  made  parties.  [Statement  omitted.]  It 
is  ordered  and  decreed  that  Washington  Johnson,  administrator  of  Bennett 
Wilson,  pay  the  costs,  etc. ;  also  upon  the  notes  due  to  Jeremiah  Glenn,  $264.20; 
and  upon  the  sealed  note  due  to  O.  P.  Wood,  the  sum  of  $4.15, — being  59| 
cents  on  the  dollar  on  the  amount  due  on  sdd  notes,"  etc.  See  brit*f.  It 
s(*ems  that  nothing  more  was  done  until  1885;  when  the  plalntiif,  liaving  be- 
come administrator  de  bonis  non  of  the  estate  of  Wilson,  filed  this  petition  in 
the  probate  court  to  have  the  aforesaid  fund  in  its  custody  turned  over  to  him 
for  the  payment  of  the  aforesaid  debts  of  the  intestate.  The  heirs  at  law,  tlie- 
defendants,  resist  the  claim, — insisting  that  the  debts  had  all  been  paid  by 
the  presumption  arising  from  lapse  of  time;  were  barred  by  the  statute  of  lim- 
itations, and  by  great  laches;  and  that  the  fund  should  be  distributed  among 
them  under  the  statute  of  distributions.  The  judge  of  probate  decreed  that 
the  fund  should  be  distributed  among  the  heirs  at  law,  after  paying  the  costs 
of  the  proceeding,  and  a  reasonable  tee  for  defendants'  attorneys.  Upon  ap- 
peal to  the  circuit  court,  Judge  Norton  alDrmed  the  judgment  below,  and 
dismissed  the  appeal.  From  this  decree  the  appeal  comes  to  this  court  upon 
the  following  grounds:  "(1)  In  holding  that  the  proceeding  begun  in  18 — r 
to  settle  the  estate  of  Bennett  Wilson,  the  administrator  of  said  estate  was  not 
properly  made  a  party.  (2)  In  liolding  that  neither  the  administrator,  nor 
the  estate,  nor  the  heirs  of  the  Intestate,  were  bound  by  the  decree  of  the  or^ 
dinaiy  on  said  settlement.  (3)  En  not  finding  whether  the  said  estate  and  the 
heirs  at  law  were  bound  by  said  decree  as  an  estoppel  or  not;  that  such  decree 
settled  the  question;  that  at  that  time  the  sealed  note  of  Jeremiah  Glenn  was 
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a  valid  subaisting  demand  against  the  said  estate,  and  said  estate  was  then, 
and  would  continue  to  be  for  twenty  years  from  the  date  of  such  decree,  under 
a  legal  and  binding  obligation  to  pay  said  note.  (4)  In  finding  that  the  note 
of  Jeremiah  Glenn  should  not  be  paid  from  the  fund  in  court,  because  the 
owner  of  said  note  had  been  guilty  of  laches.  (5)  In  holding  that  the  heirs 
of  Bennett  Wilson  stand  in  the  same  position,  ana  have  the  same  right  to  con- 
test this  proceeding  as  if  the  land  of  said  estate  had  never  been  sold,  but  had 
been  over  twenty  years  ago  divided  among  them  in  kind,  and  that  they  had 
been  in  uninterrupted  possession  of  it  ever  since.  (6)  In  not  finding  that  the 
money  arising  from  the  sale  of  the  land  was  now  in  court,  and  had  never  at 
any  time  been  in  possessidti  of  the  heirs  of  the  said  intestate,  and  had  not  been 
in  court  for  any  such  length  of  time  as  was  stated  in  the  decree.  (7)  In  not 
finding  that,  under  the  law,  the  proceeds  of  real  estate  now  in  court  could  not 
be  paid  out  until  tho  debts  of  the  intestate  were  paid,  and  in  not  finding  that 
the  debt  of  Jeremiah  Glenn  was  a  good  and  valid  debt  against  said  estate,  and 
was  not  paid  by  lapse  of  time,  and  in  not  sustaining  the  application  of  this 
appellant — the  administrator  of  said  estate— for  so  much  of  the  proceeds  of 
sale  of  said  real  estate  as  was  necessary  to  pay  this  and  the  other  debts  of  said 
•estate.  (8)  In  not  finding  that  the  probate  court  had  no  jurisdiction  to  make 
a  decree  herein  distributing  the  fund  in  his  hands  among  the  heirs  of  Bennett 
Wilson;  such  order  being  an  order  in  the  partition  of  real  estate.  {\i)  In  not 
at  least  holding  that  the  administrator  (appellant  herein)  having  in  good  faith, 
in  the  discharge  of  his  duty,  filed  this  proceeding  for  the  purpose  of  paying 
the  debts  of  his  intestate,  he  should  be  entitled  to  have  his  costs  and  proper 
fees  and  expenses  paid  out  of  the  fund  in  court,  and  in  not  ordering  the  same 
paid  therefrom, "  etc. 

The  sealed  note  of  Jeremiah  Glenn,  for  which  the  proceedings  seek  payment, 
at  the  time  of  the  death  of  the  intestate  had  been  due  5  years ;  at  the  time  the 
land  was  sold  for  partition,  12  years;  when  the  alleged  settlement  was  had  in 
the  probate  office,  18  years;  and  when  this  application  was  made  for  payment, 
30  years.  The  circuit  judge  said :  " The  alleged  debts  consist  of  a  promissory 
and  a  sealed  note;  and  it  was  admitted  in  the  argument  that  the  former  was 
barred  by  the  statute  of  limitations,  and  the  latter  presumed  to  be  paid  by  the 
lapse  of  time,  unless  certain  proceedings  in  the  probate  court,  had  in  1882, 
(1873,)  for  the  settlement  of  the  estate,  remove  such  l>ar  and  presumption. 
These  proceedings  consist  in  a  petition  by  one  of  the  heirs  against  the  absent 
administrator,  residing  tlien,  as  it  was  said,  in  Georgia,  and  his  resident  sure- 
ties, for  a  settlement  of  the  personal  estate.  In  the  opinion  of  the  court,  the 
administrator  was  not  properly  a  party  to  that  proceeding;  and  neither  the 
estate  of  his  intestate  nor  himself  personally  could  be  bound  by  a  decree  made 
thereunder.  Such  decree,  moreover,  could  not  bind  the  iieirs  of  the  intestate, 
for  it  does  not  purport  to  do  so,  and  was  not  in  the  purview  of  the  petition. 
It  lacks  every  element  of  privity  and  mutuality  required  in  a  decree  that  is 
intended  to  be  an  estoppel,  and  to  bind  parties  whose  property  it  is  proposed 
to  dispose  of,'' etc.   . 

We  agree  that  the  order  of  the  probate  judge,  in  1874,  was  not  equivalent 
to  a  "judgment,"  in  favor  of  the  creditor,  for  the  additional  reason  that  the 
proceeding  was  not  in  any  sense  a  creditors'  bill  to  marshal  assets.  It  was 
not  filed  either  by  the  surviving  admiuistvalor  or  a  creditor,  but  by  a  distrib- 
utee for  the  settlement  of  the  personal  estate.  The  court  of  probate  has  no 
power  to  render  judgment  on  the  unpaid  note  of  a  creditor  of  the  intestate, 
and  therefore  the  so-called  decree  of  the  probate  judge  cannot  be  regarded  as 
having  the  dignity  of  an  adjudication.  The  only  question  which  can  arise,  in 
connection  with  the  probate  proceedings,  is  whether  they  can  be  regarded  as 
such  an  acknowledgment  of  the  sealed  note  as  to  give  new  life  and  a  new 
starting  point  to  the  period  of  time  which  raises  a  presumption  of  payment. 
In  this  point  of  view  we  think  this  a  stronger  case,  as  to  the  bar  of  the  pre- 
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sumption,  than  that  of  MeKinlay  v.  Baddy,  26  8.  C.  578,^  and  must  be  con- 
trolled by  it.  In  that  case  it  was  held  that,  "wliere  creditors  present  their 
claims  before  the  master  under  the  call  of  the  court,  the  heirs  may  plead  the 
statute  of  limitations  and  the  presumption  of  payment  as  a  bar  to  the  chiim& 
•so  presented."  In  delivering  the  opinion  of  the  court,  Mr.  Associate  Justice 
MclVER  said  what  is  precisely  applicable  to  this  case:  "There  certainly  was 
nothing  in  any  of  these  proceedings  that  would  even  tend  to  rebut  the  pre- 
sumption arising  from  lapse  of  time.  The  creditors  were  never  made  parties, 
and  therefore  could  not  be  concerned  in,  or  be  in  anywise  bound  by,  anything 
that  occurred  therein.  There  was  nothing  whatever  to  prevent  them  from 
enforcing  their  claims  by  suit  against  the  administrator.  There  was  no  order 
enjoining  them  from  doing  so,  and  no  case  pending  in  which  such  an  order 
could  properly  have  been  obtained;  for  surely  the  creditors,  or  some  of  them, 
lis  representatives  of  their  class,  were  necessary  parties  to  any  proceeding  by 
which  it  might  be  sought  to  restrain  them  from  pursuing  their  lights  in  the 
ordinary  form,"  etc.     We  cannot  distinguish  the  two  cases. 

The  Judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be 
affirmed. 

Simpson,  0.  J.,  and  McIvkr,  J.,  concur. 


Ayinger  c.  South  Carolina  By.  Co. 
{Supretnt  Court  of  South  (Jarolina.    September  38, 1888.  >> 

1.  GABRnESS  OF  Goods— DuTT  to  Carrt  Shifmbnts  OrrBRBi>. 

A  charge  that  ^a  railway  company  is  bound  to  carry  for  aU  persons  all  good» 
offered  for  transportation  by  any  person  whatever  for  a  suitable  hire "  Is  proper, 
and  is  not  open  to  the  exception  that  under  it  there  might  be  discrimination  as  to 
rates. 

2.  BaMB— BrAHOH  ROADfi-^^ARACTBB  OF  USB. 

A  charge  that  a  railway  company  must  as  a  common  carrier  tramsport  goods  over 
a  branch  road  in  use  by  iL  whether  owned  or  operated  under  a  contract  or  lease ; 
is  erroneous,  in  that  such  liability  does  not  depend  on  the  mere  fact  of  use,  but  on 
the  object  and  purpose  of  the  construction,  ana  the  characterof  the  use. 

S.   BaMB— RXFXTSAL  TO  CaRRT  FBBtQHT. 

A  charge  that  if  defendant,  after  a  refusal  to  carri^  plaintiff's  freight^  had  carried 
for  a  certain  company  alone  goods  received  at  a  private  platform,  plamtiff  cannot 
recover,  is  properly  refused,  as  it  assumes  that  the  position  of  common  carrier  has 
not  been  established,  which  is  a  question  for  the  jury. 
4.  Baicb— Damaobs. 

Where  a  railway  company  refuses  to  carry  goods  out  of  ill  wiU,  or  in  willful  dis- 
regard of  the  rights  of  the  person  offering  them,  exemplary  damages  may  be  given. 

Appeal  ^rom  common  pleas  circuit  court  of  Berkeley  county;  T.  B.  Fraser, 
Judge. 

Action  by  Thomas  J.  Avinger  against  the  South  Carolina  Bailway  Com- 
pany. Complaint  as  follows:  **The  plaintiff  above  named,,  complaining  of 
the  defendant  above  named,  alleges:  First.  That  at  tlie  times  hereinafter 
mentioned  the  defendant  was  and  now  is  a  railroad  corporation,  created  by 
and  under  the  laws  of  the  state  of  South  Carolina.  Second.  That  at  the  times 
hereafter  mentioned  the  defendant,  as  such  railroad  corporation,  was  a  com- 
muB  carrier  for  hire  under  the  laws  of  the  state  of  South  Carolina  between 
the  city  of  Charleston,  county  of  Charleston,  state  aforesaid,  and  Lamb's  Sta- 
tion, in  the  county  of  Berkeley,  state  aforesaid,  and  as  such  common  carrier 
for  hire  operated  the  railroad  between  said  points.  Third.  That  from  tiie  22d 
day  of  December,  1884,  to  the  1st  day  of  June,  1885,  the  defendants  unlaw- 
fully and  wrongfully  refused  and  continued  to  refuse  to  receive,  carry,  and 
deliver  the  property  of  plaintiff  for  hire  between  the  said  city  of  Charleston 

12  8.  K  Rep.  497. 
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and  Lamb's  Station  aforesaid,  although  the  said  defendant  was  then  and  dur- 
ing said  period  receiving,  carrying,  and  delivering  for  hire,  as  such  common 
carriers,  the  property  of  other  persons  between  the  said  cii^  of  Charleston  and 
the  said  Lamb^s  Station.  Fourth.  That  the  defendant  wrongfully  and  an- 
lawfuUy,  between  the  22d  day  of  December,  1884,  and  the  1st  day  of  June, 
1885,  discriminated  against  the  plaintiff  in  their  business  and  vocation  of  com- 
mon carriers  aforesaid,  in  their  operation  of  the  railroad  between  the  city  of 
Charleston  and  Lamb's  Statipn  aforesaid,  and  therein  wrongf  uUy  and  unlaw- 
fully refused,  and  continued  to  refuse,  to  furnish  to  tliis  plaintiff,  without 
discrimination,  the  same  facilities  for  the  carrying,  receiving,  delivery,  stor- 
age, and  handling  of  the  property  of  the  plaintiff  as  by  them,  the  defendant, 
furnished  for  all  other  property  of  like  character  carried  by  the  defendant  be- 
tween the  said  city  of  Charleston  and  said  Lamb's  Station.  Fifth.  That  by 
reason  of  the  premises  the  plaintiff  has  been  injured  to  his  damage  two  thou- 
sand dollars.  Wherefore  the  plaintiff  demands  judgment  against  the  defend- 
ant for  the  sum  of  two  thousjind  dollars  damages  and  costs  of  this  action." 
The  answer  is  as  follows:  '*The  defendant  above  named,  answering  the  com- 
plaint herein,  by  Brawley  &  Barnwell,  its  attorneys,  admits  the  tirst  allega- 
tion thereof,  and  denies  each  and  every  other  allegation  in  said  complaint  con- 
tained. (2)  For  further  defense  the  defendant  says  the  railroad  track  from 
Ten-Mile  Hill,  on  its  main  line,  to  a  point  known  as  *  Lamb's,'  on  the  lands 
of  the  Charleston,  S.  C,  Mining  and  Manufacturing  Company,  was  constructed 
at  the  special  request  of  the  last-named  company,  and  exclusively  for  its  bene- 
fit, to  enable  said  company,  which  was  engaged  in  the  mining  of  phosphate 
rock,  to  ship  the  same  by  rail,  the  said  company  fiTtnishing  the  right  of  way 
•over  its  land  without  charge,  and  contributing  to  the  expense  of  building 
said  track.  That  when  the  same  was  constructed  it  was  not  expected  that 
said  track  should  be  used  by  the  defendant  in  its  capacity  of  common  carrier, 
And  no  provision  was  made  for  depot  facilities  at  said  terminus  at  Lamb's, 
and  no  conveyance  of  right  of  way  was  executed.  That  sokne  time  after  aakl 
track  was  constructed,  it  was  found  that,  by  extending  the  same  to  the  Ashley 
river,  through  the  lands  of  the  said  mining  company,  a  general  business  in 
the  transportation  of  freight  and  passengers  could  be  built  up,  and  the  same 
was  done  with  the  consent  of  said  mining  company;  and  the  defendant  re- 
ceived and  carried  all  freight  that  was  offered,  and,  among  others,  freight  for 
the  plaintiff,  Avinger,  up  to  about  the  15th  day  of  January  last.  About  that 
time  it  received  notice  from  the  mining  company,  forbidding  it  to  land  freight 
upon  its  lands;  the  said  company  alleging  that  it  was  injurious  to  its  mining 
interest  to  permit  strangers  to  make  a  thoroughfare  of  its  lands  lying  about 
the  station  at  Lamb's.  That  thereupon  negotiations  were  had  between  the 
defendant  company  and  the  mining  company,  wherein  Uie  defendant  com- 
pany endeavored  to  assert  and  procure  the  right  to  use  said  track  for  all  pur- 
poses necessary  in  its  business  as  a  common  carrier,  which  negotiations  were 
carried  on  for  some  time,  pending  which  this  company  gave  public  notice  that 
it  would  no  longer  receive  and  cany  any  freight  to  Lamb's.  The  result  of 
such  negotiations  was  the  refusal  of  said  mining  company  to  grant  a  conv^- 
ance  of  a  viglit  of  way  for  such  purposes,  and  this  defendant  was  advised  by 
counsel  that  it  had  not  acquired  in  the  premises  such  right  as  would  enable 
it,  without  consent  of  such  mining  company,  to  land  freight  at  Lamb's  for 
otlier  parties  than  said  mining  company.  And  although  this  defendant  be- 
lieved, and  still  believes,  that  it  is  legal  and  within  its  rights  to  transport 
freight  for  the  said  mining  company  exclusively  over  the  said  track,  yet,  in  view 
of  the  litigation  threatened  by  said  plaintiff,  and  the  expense  and  annoyance 
incident  thereto,  it  has  been  led  to  forego  the  exercise  of  such  right,  and  the 
benefit  to  be  derived  therefrom,  and  since  about  the  1st  day  of  June  last  it 
has  refused  to  transport  any  freight  whatsoever  from  Ciiarleston  to  Lamb's, 
including  in  such  refusal  the  freight  of  the  said  raining  company.     Where- 
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fore  the  defendant  demands  that  safd  complaint  be  dismissed,  and  its  costs.  *' 
Judgment  for  plaintiff,  and  defendant  appeals.  The  first  exception  is  tiiat 
tbe  coort  erred  in  charging  the  Jury  that  "a  railway  company  is  bound  to 
•oarry  for  ali  persons  all  goods  offered  for  transportation  by  any  person  whut- 
•eyer  for  a  suitable  hire."  The  flftii  and  sixth  exceptions  are  that  the  court 
wxed  in  refusing  the  following  rtjquests  for  charge:  ''That  if  the  jury  find 
from  the  evidence  that  the  railroad  company  carried  freight  from  Charleston 
•io  Iamb's  from  the  time  it  refused  to  carry  for  Avinger  until  1st  June,  18B5, 
for  the  mining  company  alone,  and  that  the  freight  for  the  mining  company 
was  delivered  on  a  private  platform  of  tiie  mining  company,  then  the  railroad 
Imd  a  right  to  refuse  to  carry  A vinger^s  freight  there,  and  he  cannot  recover;'* 
and  "that  punitive  or  vindictive  damages  cannot  be  recovered  under  the 
'evidence  in  this  case,  Iwit  the  damages  must  be  the  direct  result  of  the  refusal 
4o  carry,  or  discrimination  proved.  *' 

BrawUy  c6  BamweUt  for  appellant.    Bryan  A  Bryan^  for  respondent. 

SiMFSON,  G.  J.  The  character  of  this  action  and  of  the  defense  will  be  seen 
from  the  complaint  and  answer,  copies  of  which  are  herewith  given.  At 
the  close  of  plaintiff's  testimony  the  defendant  moved  for  a  nonsuit,  which 
"was  refused,  his  honor  saying  that  "it  is  by  no  means  clear  what  are  the 
rights  of  the  railroad  company  over  the  land  of  the  land-owners  over  whicli 
this  branch  runs.  It  might  be  that,  under  the  statnte,  they  had  no  right  to 
4»ndemn  that  laud.  Tiie  difficulty  with  me  is  that,  if  the  railroad  is  there  at 
all,  is  it  not  there  under  the  organic  law  of  its  being,  and,  if  there,  is  it  not 
forever  estopped  from  saying  that  it  has  exceeded  its  charter  powers?  I  am 
inclined  to  think  that,  without  holding  themselves  out  as  common  carriers  at 
iUl,  they  were  common  carriers  to  Lamb^s;  otherwise  they  had  no  rigiit  to  tee 
there.  They  ceased  to  be  a  cosporation  at  Lamb's.  I  must  tlierefore  refuse 
ih»  motion  for  nonsuit."  The  case  then  proceeded,  when,  at  the  conclasroii 
•of  the  testimony,  several  requests  to  charge,  both  from  the  plaintiff  and  de- 
fendaot»  having  been  made,  his  honor  charged  as  follows:  ^^ Gentlemen  of  the 
Jury:  After  hearing  the  testimony  and  argument  In  this  case,  and  what  I 
bHd  to  say  to  the  counsel  in  the  case,  upon  the  motion  for  nonsuit,  it  is  not 
necessary  that  I  should  say  very  much  to  you.  If  it  were  not  for  these  re- 
quests to  charge,  I  would  give  you  very  briefly  my  view  of  the  whole  case, 
-and  let  you  take  the  record.  But  I  must  dispose  of  these  requests  to  charge. 
Tbe  first  thing  that  a  jury  has  to  do  is  to  determine  what  the  issue  presented 
to  them  is.  The  charge  here  is  not  that  the  defendant  refused  to  carry  goods 
here  for  the  plaintiff,  but  that  it  refused  to  carry  goods  for  the  plaintiff  when 
it  carried  goods  for  others;  that  the  defendant  refused  to  carry  goods  on  the 
same  terms  for  the  plaintiff  that  it  carried  goods  for  others;  that  it  discrimi« 
uated  against  him;  that  that  was  in  violation  of  law,  and  for  that  he  is  en- 
titled to  recover  damages.  I  have  no  right  to  tell  you  that  a  single  fact  has 
been  proved  in  this  case.  I  cannot  tell  you  which  of  the  witnesses  to  believe, 
or  what  facts  they  have  proved.  Ail  the  facts  are  for  you  under  the  instruc- 
tions. I  will  now  pass  upon  these  requests.  The  first  proposition  on  behalf 
•of  the  plaintiff  is:  (1)  'The  jury  are  instructed  that  a  common  carrier  or  a 
puUic  carrier,  that  is,  a  railroad  company,  is  bound  to  carry  for  ail  persons 
all  goods  offered  for  transportation  by  any  person  whomsoever,  for  a  suitable 
hire,  and  that  this  is  the  result  of  the  public  employment  of  the  railroad  com- 
pany as  a  carrier,  and  for  failure  to  receive,  carry,  and  deliver  goods  so  offered 
they  are  iiable  to  an  action  for  damages;  that,  as  against  a  common  or  public 
^carrier,  every  person  has  the  same  right,  and  that,  in  all  cases  where  this  com- 
mon duty  controls,  the  defendant  company  cannot  accommodate  the  mining 
company  and  refuse  the  plaintiff.'  By  substituting  <  one  person  '  in  place  of 
^  the  mining  company,'  I  charge  you  that  that  is  a  correct  proposition  of  law. 
^2)  « The  Jory  are  further  instructed  that  if  they  find  that  the  South  Carolina 
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Railway  Company  refused  to  carry  the  plaintiff's  goods  over  their  rond,  or  any 
part  or  branch  thereof,  while  they  were  carrying  the  goods  of  any  other  per- 
son or  persons  or  corporation,  and  discriminated  against  the  plaintiff,  then 
the  plaintiflT,  for  such  discrimination,  is  entitled  to  recover  the  damages- 
thereby  sustained  by  the  plaintiff/  That,  I  think,  is  good  law.  (3)  «And 
the  jury  are  further  instructed  tliat  the  road  of  the  South  Carolina  Railway 
Company  includes  all  the  road  in  use  by  said  company,  whether  owned  or  op- 
erated under  a  contract  or  lease  by  the  South  Carolina  Railway  Company;  and 
if  the  jury  find  from  the  evidence  that  the  road  from  Charleston  to  Lamb'» 
Station  was  during  the  times  of  discrimination  complained  of  in  use  by  the 
South  Carolina  Railway  Company,  then  they  are  thereon  responsible  for  dis- 
crimination and  damages  therefrom  as  for  any  other  part  of  their  road.'  I 
think  that  is  correct*  (4)  <  And  the  jtiry  are  further  instructed  that  if  they 
find  from  the  evidence  that  the  defendant,  the  South  Carolina  Railroad  Com- 
pany, operated  by  steam  the  railroad  between  Charleston  and  Lamb's,  and  that 
the  defendant  company  was  doing  business  as  a  public  or  common  carrier  on 
such  road,  then  the  defendant  would  be  liable  for  all  acts  of  discrimination 
against  the  plaintiff.'  I  think  that  is  correct.  (5)  '  And  the  jury  are  further 
instructed  that  in  this  case  it  makes  no  difference  by  whom  this  railroad  was 
laid  out  and  constructed;  and  if  the  jury  find  that  the  defendant  company  was 
maintaining  and  operating  said  road,  then  the  defendant  company  would  be  lia- 
ble to  the  plaintiff  for  any  damages  proven  from  all  acts  of  discrimination  against 
the  plaintiff,  and  refusing  to  carry  the  goods  of  the  plaintiff  on  the  same  terms, 
when  it  carried  the  goods  of  another;'  I  will  add  to  this :  'If  It  did  so  carry  the 
goods  of  another.'  I  think  the  proposition  is  correct.  Propositions  6, 7,  and  8 
I  cannot  charge."  Mr.  Bryan,  for  the  plaintiff,  withdrew  the  sixth,  seventh,^ 
and  eightli  requests.  By  the  Court :  '*  I  was  going  to  refuse  these  requests  be- 
cause I  don't  think  they  had  the  right  to  condemn  that  land  for  that  road.  If 
they  did  that,  they  could  condemn  land  anywhere,  and  build  their  roads  any- 
where, independent  of  their  charter.  (9)  *The  jury  are  instructed  that  if 
they  find  the  discriminations  and  damages  to  plaintiff  as  alleged,  the  time  ad- 
mitted by  the  defendant  in  its  answer,  during  which  they  carried  goods  for 
persons  other  than  plaintiff  to  Laml)'s  Station,  was  from  15th  January,  1885, 
to  1st  June,  1885,  and  the  damages  of  the  plaintiff  within  that  time  would  be 
the  amount  plaintiff  would  be  entitled  to  recover  in  such  case.'  I  don't  know 
that  I  can  charge  you  that,  for  the  reason  that  I  think  it  requires  me  to  charge 
you  upon  a  question  of  fact.  It  is  true  that  the  answer  admits  that  certain 
things  were  done  between  January  and  June,  and  you  may  find  the  discrimi- 
nation, but  I  don't  think  I  have  the  right  to  charge  you  on  that  fact.  I  am 
requested  by  counsel  for  the  defendant  to  charge  you  as  follows:  (1)  *  That  if 
the  jury  find  from  the  evidence  that  the  railroad  company  carded  freight  from 
Charleston  to  Lamb's,  from  the  time  it  refused  to  carry  for  Avinger  until  1st 
June,  1885,  for  the  mining  company  alone,  and  that  the  freight  for  the 
mining  company  was  delivered  on  a  private  platform  of  the  mining  company r 
then  the  railroad  had  a  right  to  refuse  to  carry  Avinger 's  freight  there,  and 
he  cannot  recover.'  I  cannot  charge  you  that  proposition.  I  think  the  law 
is  this:  When  the  defendant  constructs  a  branch  of  its  road,  and  operates  it 
with  its  own  engines,  cars,  and  employes,  even  though  it  may  be  such  a  branch 
as  it  had  no  riglit  to  construct  without  the  consent  of  the  owners  of  the  land 
through  which  it  passes,  such  branch  road  is  operated  under  ail  the  liabilities 
to  the  public  which  attach  to  the  main  lines.  If  the  company  carries  pas- 
sengers at  all,  it  must  carry  all  alike.  If  it  carries  freight  for  one,  it  mast 
carry  freight  for  all,  on  the  same  terms.  If  the  company  has  any  legal  exist- 
ence at  all  as  to  such  a  branch,  it  must  have  the  liabilities  of  a  common  and 
public  carrier.  Such  a  liability  is  as  much  a  part  of  its  existence  as  the  power 
to  make  contracts,  or  to  do  any  other  acts.  Any  other  construction  of  the  law 
would  put  the  whole  commerce  of  the  country  under  the  absolute  control  of 
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the  railroads.  In  the  view  I  take  of  this  case,  therefore,  it  la  not  material 
whether  the  defendant  had  a  right  to  condemn  the  right  of  waj  and  of  sites 
for  depots,  or  not.  As  to  the  public,  the  company  is  estopped  from  saying 
that  it  has  exceeded  its  charter'  powers.  I  cannot,  therefore,  charge  you  that 
that  first  proposition  is  good  law.  (2)  <That  the  action  is  at  common  law, 
and  no  penalties  under  any  statute  can  be  recovered.*  That  is  correct.  They 
are  confined  to  actual  damages,  unless  this  is  a  case  for  exemplary  damages. 
(3)  '  That  punitive  or  vindictive  damages  cannot  be  recovered  under  the  ev- 
idence in  this  case,  but  the  damages  must  be  the  direct  result  of  the  refusal 
to  carry,  or  discriminations  proved.'  The  rule  is  this:  Wherever  an  act  is 
done  by  a  defendant,  and  he  is  sued  for  it,  and  tlie  jury  think  that  he  has  been 
trying  honestly  to  carry  out  his  rights  without  interfering  with  the  rights  of 
others,  maliciously,  willfully,  or  otherwise,  then  the  jury  should  confine  them- 
selves to  actual  damages.  But  whenever  there  has  been  any  iU  will  or  will- 
ful disregard  of  the  rights  of  another,  then  the  jury  is  at  liberty,  in  a  case 
like  this,  to  give  exemplary  damages.  In  any  event,  the  damages  must  be 
within  the  amount  claimed,  viz.,  $2,000.*' 

Upon  an  examination  of  the  testimony  reported  in  the  "case"  we  have 
found  that  there  was  enough  offered  to  carry  the  case  to  the  jury,  and  therefore 
there  was  no  error  in  overruling  the  motion  for  nonsuit.  Nor  was  there 
error  on  the  point  raised  in  the  first  exception.  While  it  is  true  that  at  com- 
mon law,  and  in  the  absence  of  charter  or  statutory  regulations  to  the  con- 
trary, a  common  carrier  may  discriminate  as  to  rates,  so  that  no  unreasonable 
charge  is  made,  yet  he  must  carry  for  all ;  because  it  is  a  leading  principle  of 
the  common  law,  applicable  to  all  common  carriers,  that  they  are  bound  to 
carry  for  all,  and  for  a  reasonable  remuneration.  In  Johnson  v.  Railroad 
Co.,' 16  Fla.  628,  the  following  language  was  used,  which  succinctly  embod- 
ies the  common-law  doctrine  on  this  subject,  to- wit:  '*That,  as  against  a 
common  or  public  carrier,  every  person  has  the  same  right;  that  in  all  cases, 
when  his  common  duty  controls,  he  cannot  refuse  A.  and  accommodate  B.; 
that  all — the  entire  public — have  the  right  to  the  carriage  for  a  reasonable 
price — at  a  reasonable  charge  for  the  services  performed ;  and  the  commonness 
of  the  duty  to  carry  for  idl  does  not  involve  a  commonness  or  equality  of 
compensation  or  charge;  that  all  the  shipper  can  ask  of  a  common  carrier  is 
that,  for  services  performed,  he  shall  charge  no  more  than  a  reasonable  sum 
to  him. "  This  principle  was  recognized  and  enforced  in  our  case  of  Sx  parte 
Benson^  18  S.  G.  42,  4S.  See,  also,  the  cases  cited  therein.  The  argument  of 
appellant's  counsel  on  the  above  exception  seems  to  have  been  directed  en- 
tirely to  the  point  that  there  might  be  discrimination  as  to  rates  of  transporta- 
tion, as  laid  down  above;  but  the  charge  of  his  honor  assailed  in  the  first  ex- 
ception did  not  conflict  with  this  principle.  The  judge  said  nothing  as  to 
rates.  His  remarks  were  oonfined  to  persons,  and  he  ruled  that  a  railroad 
was  bound  to  carry  for  all,  making  no  discrimination  as  to  the  right  to  ship. 
In  this,  as  we  have  said,  there  was  no  error.  1  Chit.  Cont.  (Uth  Ed.)  682  et 
8eq.;  2  Kent,  Ck>mm.  597-611;  Sx  parte  Benson,  supra » 

The  second  exception  assigns  error  because  his  honor  charged  "that  the 
road  of  the  South  Carolina  Bail  way  Co.  includes  the  road  in  use  by  said  com- 
pany, whether  owned  or  operated  under  a  contract  or  lease  by  the  South  Car- 
olina Bail  way  Co.;  and  if  the  jury  find  from  the  evidence  that  the  road  from 
Charleston  to  Lamb's  Station  was,  during  the  times  of  discrimination  com- 
plained of,  in  use  by  the  South  Carolina  Bail  way  Co.,  then  they  are  thereon 
responsible  for  discrimination,  and  damages  therefor,  as  for  any  other  part  of 
their  road."  The  main  question  below  was  whether  the  defendant  was  a 
common  carrier  as  to  the  branch  to  Lamb's.  If  it  was,  then  the  oommi(m4aw 
doctrine  as  to  liability  of  common  carriers,  as  announced  above,  applied  to  tlie 
case.  But  the  preliminary  and  vital  question  involved  was  whether  the  de- 
fendant was  a  common  carrier  on  siiid  branch.  This,  it  seems  to  us^  was  a 
v.78.E.nos.l2,18— 32 
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question  of  fact,  and  consequently  a  question  for  the  jury.    What  coostitutoB 
a  common  carrier,  and  how  and  wh-n  one  can  become  such  carrier,  are  ques- 
tions of  law  as  applied  to  the  fact^s  found,  as  also  his  responsibility.     There 
can  be  no  doubl  that  a  railroad  company,  organized  and  chartered  for  the 
transportation  of  goods,  merchandise,  and  other  property,  is  a  common  carrier, 
and  would  be  so  independent  of  any  declaration  to  that  effect  in  its  charter; 
such  being  the  very  purpose  of  its  creation.    But  its  character  of  common 
carrier  can  extend  only  to  the  road  which  it  may  be  incorporated  to  construct, 
or  which  it  may  operate  by  virtue  of  its  charter.    No  doubt  the  defendant, 
under  its  charter,  and  the  acts  referred  to  by  respondent's  attorney »  has  been 
invested  with  power  to  construct  brandies  to  its  main.traclc;  and  wherever 
this  may  be  done  for  the  purpose  of  transportation,  it  will  become,  under 
said  charter,  a  common  cnrrier  as  to  sucli  branches,  subject  to  the  law  gov- 
enilng  Citrriers.    So,  too,  it  has  authority  to  operate  other  roads  by  contract 
or  lease,  for  transportation  purposes;  and  whenever  it  may  do  so  it  becomes  a 
common  carrier  upon  such  rotids.    But  when  a  question  arises  whether  or  not 
it  lias  become  a  common  carrier  as  to  such  branch  or  road,  this  must  depend 
upon  the  testimony  bearing  upon  the  fact;  whether  the  alleged  branch  has 
been  construct  d,  or  the  alleged  road  operated,  for  the  purposes  suggested,  and 
not  simplj  whether  it  has  been  used,  or  is  *Mn  the  use"  of  said  company,  for  any 
purpose.     Suppose,  for  instance,  that  the  d'  fendant  owned  a  body  of  timber 
land  some  miles  from  its  main  tiiiek,  and  that  for  its  own  purposes  in  procur- 
ing cross-lies,  stringers,  and  other  lumber  for  repairs  it  should  construct  a 
track  to  said  lands,  using  iU  engines  and  cars  thereon  for  the  transportation 
of  said  lumber  to  the  main  track,  and  for  no  other  puriK>8e,  cpuld  it  be  claimed 
that  the  company  would  become  a  common  c^irrier  thereon,  and  be  bound  to 
receive  and  transport  all  freight  that  might  be  offered?    We  think  not.     The 
question  in  such  cases  roust  turn  on  the  object  and  purpose  of  the  branch con- 
fltructed,  and  the  roiid  operated;  and  this  is  a  question  of  fact, dependent,  not 
simply,  as  we  liave  said,  upon  the  use,  but  upon  the  chaiacter  of  the  use.  We 
think,  therefore,  that  his  honor  was  in  error  when  he  charged  the  jury  "that 
if  they  founa  from  the  evidence  that  the  road  from  Charleston  toLamb*s&>ta- 
tlon  waa,  during  the  times  of  discrimination  complained  of,  in  use  by  the 
South  Carolina  Liailway  Co.,  then  they  are  thereon  responsible  for  discrimina- 
tion, and  damages  therefor,  as  for  any  othi-r  part  of  their  road."     So,  too, 
we  think  his  honor  enlarged  the  test  of  becoming  a  carrier  too  much  in  the 
propositions  excepted  to  in  the  third  and  fourth  exceptions,  in  which  he  ruled 
tltat,  if  defendant  maintained  and  operated  said  road,  or  ran  its  own  engine 
anil  cars  upon  it,  whether  under  its  charter  it  had  the  right  to  construct  it  or 
not,  it  would  become  a  common  carrier  thereon,  "with  all  the  liabilities  to  the 
public  which  attend  the  main  lines."     True,  these  general  propositions  were 
accom))anied  with  tlie  statement  that,  if  goods  were  carried  for  one,  they  must 
be  carried  for  all,  and,  if  passengers  were  carried  at  all,  all  alike  must  be  car- 
ried,— which  latter  statements  were  con ect,  provided  the  position  of  carrier 
had  once  been  established;  but  the  propositions  of  law  likely  to  mislead  the 
Jury  pre< eded  th.se  statements,  where  his  honor  charged  that  maintaining 
and  operating  the  road,  running  its  engine  and  cars  upon  it,  made  the  defend- 
ant a  common  carrier  thereon,  without  regard  to  the  purpose  and  object  of 
thus  maintaining  and  operating  it.    Upon  the  facts  of  this  case  the  jury  may 
have  been  warranted  in  finding  the  defendant  a  common  carrier  to  Lamb's 
Station.    Of  this,  however,  we  intimate  no  opinion;  we  only  decide  that  his 
honor's  charge  was  erroneous,  in  enlarging  too  far  the  facts  to  be  considered 
by  the  jury  as  determining  the  question  whether  the  defendant  had  become 
a  common  carrier  to  said  station ;  or,  rather,  in  holding  as  matter  of  law  that 
the  facts  mentioned,  if  found  by  the  jury,  would  establish  the  position  of  a 
common  cai-rier  in  the  defendant.    There  was  no  error  in  refusing  defendant's 
requests  as  found  in  exceptions  5  and  6.    Both  of  these  requests  involved  the 
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holding,  on  the  part  of  the  judge,  of  the  fact  that  the  position  of  a  oonimon  car- 
rier had  not  l)een  established  against  the  defendant,  which,  as  we  understand 
the  case,  was  a  question  entirf^ly  fur  the  jury,  dependent  upon  tlie  force  and 
effect  of  the  testimony.  And  we  may  add  that,  as  to  the  sixth  exception,  in 
regard  to  punitive  or  vindictive  damages,  the  i'ule  laid  down  by  his  lienor 
was  unobjectionable.  It  is  the  judgment  of  this  court  that  the  judgment  of 
the  circuit  court  be  reversed. 

MoIteb  and  MoGowAif,  JJ.,  concur  in  the  result. 


In  re  Young  et  al. 
{Sftivreme  Court  of  8ou^  CarolincL.    October  9, 1S88.) 

HOMS8TBA1>— AsSTONMBNT—SbTTINO  ASIDB  APPRA18EB8'  RbTUHN. 

Where  it  appears  that  one  of  the  judgments  against  decedent  was  prior  to  the 
tiomestead  right  of  his  minor  children,  it  is  error  to  decree  that,  unless  such  judf^- 
meat  should  oe  paid  within  60  days,  the  return  of  the  appraisers  assigning  the 
homestead  shoula  be  set  aside. 

Appeal  from  common  pleas  circuit  court  of  Laurens  county;  J.  J.  Norton, 
Judge. 

Petition  by  Arthur  G.  Young  and  others,  the  minor  children  of  L.  L.  Young, 
deceased,  for  the  assignment  of  their  homestead.  A  decree  was  entered  that 
unless  a  judgment  in  favor  of  one  G.  P.  Copeland,  which  was  prior  to  the 
homestead  riglit,  should  be  paid  within  60  days,  the  assignment  should  be 
set  aside,  and  petitioners  appealed. 

Hnlmes  db  Simpfton,  for  apfx'llants.  Suhei*  dk  Caldwell  and  Ferguson  & 
Featheratone^  for  appellees  Brown  and  the  National  Bank  of  Newberry. 
Ucuskell  df  Dial,  for  appellee  Cupeland. 

McIVER,  J.  The  land  of  the  deceased  judgment  debtor,  L.  L.  Young,  hav- 
ing been  levied  on  by  the  sheriff  under  an  execution  issued  to  enforce  a  judg- 
ment recovered  by  the  plaintiff.  Brown,  the  petitioners,  as  the  children  of  the 
Judgment  debtor,  claimed  a  homestead  therein.  The  homestead  was  laid  off 
out  of  a  tract  of  land  containing  about  1,100  acres,  belonging  to  the  estate  of 
tbe  judgment  delator,  of  173  acres,  embracing  the  residence.  The  return  of 
tlie  appraisers  was  duly  filed  in  the  proper  ofBce,  and  exceptions  thereto  were 
duly  filed  by  cerlain  of  tbe  judgment  creditors,  to- wit:  The  Hank  of  New* 
berry*  whose  judgment  was  obtained  11th  June,  1879;  and  G.  P.  Copeland, 
whose  Judgment  was  recovered  24th  February,  1880,  on  a  note  antedating  tlie 
const. tution  of  1868.  Tlie  other  judgment  creditors  did  not  except'.  The 
giound  of  the  Bank  of  Newberry's  exception  was  tliat  the  land  set  off  as  a 
homestead  exceeded  in  value  the  amount  allowed  by  law;  and  the  exceptions 
of  the  assignee  of  the  Copeland  judgment  were  based  upon  two  grounds:'  (1) 
Because  the  sheriff  had  no  jurisdiction  to  appoint  appraisers  to  set  off  tlie 
homestead.  (2)  Because  the  cause  of  action  upon  which  that  judgment  was 
obtained  arose  prior  to  the  adOi>tiOn  of  the  constitution.  The  circuit  jud>;e 
found,  as  matter  of  fact,  that  the  homestead  laid  off  was  not  excessive;  and 
seems  to  have  concluded,  as  matter  of  law,  that  the  claim  of  homestead  was 
|rood  and  valid  against  all  of  the  judgments,  except  the  one  in  favor  of  Cope- 
land. Accordingly,  he  adjudged  and  ordered  that  upon  the  satisfaction,  witliin 
60  days,  of  tlie  Copeland  judgment,  the  return  of  the  appraisers  in  homestead 
be  confirmed;  but  if  said  judgment  be  not  satisHed  within  the  time  limited, 
then  that  said  return  be  set  aside  and  vacated  "  without  prejudice  to  the  rights 
of  petitioners  to  make  application  at  some  future  time  for  homesteail,  if  they 
shall  be  so  advised. "  From  this  judgment  and  order  the  petitioners  alone  a{^ 
peal,  upon  the  several  grounds  set  out  in  the  record;  which»  under  tbe  view 
we  take  of  the  case,  need  not  be  repeated  here. 

It  seems  to  us  that  the  only  questions  presented  for  tbe  decision  of  the  eir- 
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cuit  judge  were:  (1)  Whether  the  petitioners  were  entitled  to  claim  a  home- 
stead as  against  anj  or  all  of  the  judgments;  (2)  if  so,  whether  the  homestead 
assigned  was  excessive  in  value, — ^for  the  point  raised  by  the  first  exception 
filed  by  the  assignee  of  the  Copeland  judgment  appears  to  have  been  abandoned, 
and  such  is  stated  at  the  bar  to  have  been  the  fact.  At  all  events,  that  point 
was  not  passed  upon  or  noticed  by  the  circuit  judge;  and,  as  there  is  no  ex- 
ception to  his  failure  so  to  do,  the  point  is  not  before  us,  and  will  not,  there- 
fore, be  considered.  When,  therefore,  the  circuit  judge  determined,  correctly, 
as  we  think,  that  the  petitioner's  claim  of  homestead  was  good  and  valid 
against  all  of  the  judgments  except  that  of  Copeland,  and  that  the  homestead 
assigned  was  not  excessive  in  value,  the  case,  as  presented  to  him,  was  fully 
determined;  and  it  was  error  on  his  part  to  go  further,  and  direct  that,  unless 
the  Copeland  judgment  should  be  paid  within  the  time  specified,  the  return 
of  the  homestead  appraisers  should  be  set  aside.  After  it  had,  in*  effect,  been 
adjudged  that  the  lien  of  the  Copeland  judgment  covered  the  whole  of  the 
land,  as  well  that  portion  of  it  set  off  as  a  homestead  as  the  balance,  the  ques- 
tion as  to  .what  steps  should  be  taken  to  get  rid  of  the  lien  upon  the  home- 
stead, or  as  to  what  disposition  was  to  be  made  of  that  judgment,  was  a  ques- 
tion for  the  parties  concerned,  and  not  for  the  court.  If  tlie  owner  of  the 
Copeland  judgment  chooses  to  enforce  such  lien  by  a  sale  of  that  portion  of 
the  land  laid  off  as  a  homestead,  we  see  nothing  to  prevent  him  from  doing 
so ;  but  if,  on  the  other  hand,  he  prefers  to  resort  to  that  portion  of  the  land 
not  embraced  in  the  homestead,  it  will  be  time  enough  when  he  attempts  to 
do  so  to  raise  the  question  which  has  been  argued  here,  whether  the  other' 
judgment  creditors  have  any  equity  to  force  him  first  to  exhaust  the  home- 
ste^,  upon  which  he  alone  has  a  lien,  before  resorting  to  the  balance  of  the 
land  upon  which  they  all  have  a  lien ;  but  how  such  a  question  can  arise  under 
the  present  proceeding  we  do  not  perceive.  Whether  there  are  any  other  as- 
sets of  the  judgment  debtor  which  can  be  subjected  to  the  payment  of  these 
judgments  does  not  appear,  and  we  do  not  think  that  any  case  is  made  by  the 
present  proceeding  which  would  enable  a  court  properly  to  determine  as  to 
the  equities  of  the  parties.  It  may  be  that,  in  ihe  end,  it  would  be  better  for 
the  petitioners  to  satisfy  the  Copeland  judgment  in  order  to  relieve  their  home- 
stead from  the  lien  of  that  judgment;  but  we  are  unable  to  understimd  by 
what  authority  the  court  can  order  tliem  to  do  so,  especially  within  a  limited 
time.  They  may  be  able  to  make  some  more  satisfactory  arrangement  with 
the  owner  of  the  Copeland  judgment,  and  they  should  not  be  deprived  of  the 
opportunity  of  doing  so.  The  Bank  of  Newberry,  holding  the  oldest  judg- 
ment, *has  the  prior  lien  on  all  of  the  land  outside  of  the  homestead,  and  when 
it  is  sold  the  bank  would  be  entitled  to  be  first  paid  out  of  the  proceeds  of 
such  sale;  but  it  has  no  lien  on  the  homestead,  and,  should  it  be  sold  under 
the  Copeland  judgment,  it  could  have  no  claim  to  participate  in  the  proceeds 
of  such  sale,  and  we  do  not,  therefore,  see  what  interest  the  bank  has  in  throw- 
ing the  Copeland  judgment  on  the  homestead.  The  holdei-s  of  judgments 
junior  to  the  Copeland  judgment  may,  possibly,  have  such  an  interest,  if  the 
proceeds  of  the  sale  of  the  land  outside  of  the  homestead,  and  the  other  assets 
of  the  judgment  debtor,  if  there  are  any,  should  prove  to  be  insufficient  for 
the  payment  of  all  the  judgments;  but,  as  we  have  said,  that  is  a  question 
which  cannot  arise  under  the  present  proceeding,  and  therefore  we  make  no 
ruling  upon  it. 

The  judgment  of  this  court  is  that  the  judgment  and  order  of  the  drcuit 
court,  as  herein  construed,  be  affirmed,  except  as  to  so  much  thereof  as  directs 
that  the  return  of  the  homestead  appraisers,  and  all  proceedings  therein,  be 
set  aside  and  vacated,  unless  the  Copeland  judgment  be  satisfied  within  60 
days,  and  as  to  that  the  judgment  of  this  court  is  that  it  be  reversed. 

Simpson,  G.  J.,  and  MoGowan,  J.,  concur. 
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Miller  et  al,  9.  Stark  et  al. 
{Supreme  Court  of  South  CaroUncL    October  9, 1888.) 

1.   PUIADING— AMBNDMXNI^ChANGB  IN  RbLIBF  SoUOHT. 

In  an  action  for  an  overpayment  of  a  lep^cy,  where  a  demurrer^  beoanse  the  com- 
plaint did  not  state  a  cause  ot  action,  was  sustained,  with  leave  to  amend,  an  amend- 
ment stating  more  posiUTely  facts  formerly  alleged,  and  alleging  additional  facts 
to  show  the  overpayment,  does  not  substantially  change  the  relief  sought,  but  only 
Inserts  other  allegations  deemed  material. 

S.   SaMB— COHPLIANOE  WITH  OrDEIL 

Where  the  order  in  such  case  directed  plaSntlffs  to  state  certain  facts  more  dis- 
tinctly, and  to  amend  in  such  other  matters  as  thev  might  be  advised,  and  the 
amended  complaint  stated  the  facts  as  reauired,  and  set  out  additional  facts  to 
show  the  overpayment,  the  amendment  conforms  with  the  order  granting  leave. 

t.   SZECUTORS  AND  AdMINISTRATOBS— SETTLEMENT— DeFICIENOT  OP  ASSETS. 

Where  it  appears  from  the  complaint,  and  from  a  settlement  in  the  probate  court 
exhibited  therewith,  that  the  assets  in  the  hands  of  the  ezeoutriz  amounted  to  $14,- 
841,  to  be  divided  among  10  legatees,  and  that  defendant  had  received  $2,178,  an 
original  deficiency  of  assets  is  shown. 
4.  Descent  and  Distribittion— Suit  between  Legatees— Overpathent. 

In  such  case  plaintifts  need  not  exhaust  their  remedies  against  the  executrix  be- 
fore proceeding  against  the  overpaid  legatee,  especially  when  the  executrix  is  in- 
solvent. 
6w  Bamb— Right  of  Lbgatebs  to  Sub. 

Though  an  overpayment  on  a  legacy  is  properly  due  to  the  executrix,  the  other 
legatees  may  in  equity  sue  for  it,  when  the  executrix  refuses  to  do  so. 
0.  CtouRTS— Circuit  Court— Jurisdiction. 

The  drouit  court  has  jurisdiction  in  an  action  to  recover  an  overpayment  to  a  leg- 
atee. 

Appeal  from  common  pleas  circuit  court  of  Abbeville  county;  B.  C.  Prbs8- 
LBT,  Judge. 

Action  by  George  W.  Miller,  William  Y.  Miller,  and  Virginia  Lesly,  lega- 
tees of  N.  H.  Miller,  deceased,  against  J.  Annie  Stark,  another  of  the  lega- 
tees, and  Mary  0.  Miller,  executrix  uf  N.  H.  Miller,  deceased,  to  recover  the 
amount  alleged  to  have  been  overpaid  on  the  l^?acy  to  J.  Annie  Stark. 
There  was  a  judgment  for  plaintiffs,  and  defendant  J.  Annie  Stark  appealed. 

GraycUm  d*  Graydori,  for  appellant.    Perrin  d;  Cothran,  for  appellees. 

McIVER,  J.  Inasmuch  as  the  questions  presented  by  this  appeal  arise 
mainly  on  a  demurrer,  it  will  be  necessary  to  state  substantially  the  allega- 
tions of  the  complaint,  which  are  as  follows:  "(1)  The  death  and  testacy  of 
N.  H.  Miller  and  the  appointment  of  executors.  (2)  That  tlie  defendant  Mary 
C.  Miller  alone  qualified  as  executrix,  collected  the  assets,  paid  the  debts,  and 
distributed  the  balance  unequally  among  the  several  parties  entitled  thereto. 
(3)  That  testator  died,  leaving  as  his  devisees  and  legatees  the  parties  to  this 
action,  together  with  certain  others  named,  all  of  whom  have  received  their 
fall  shares,  and  have  no  interest  in  the  subject  of  this  action.  (4)  That  the 
•executrix  Mary  C,  having  refused  to  join  in  this  action  with  plaintiffs,  is 
made  a  defendant.  (5)  That  the  administrator  of  one  of  the  deceased  lega- 
tees, on  the  20tb  of  February,  1880,  tiled  his  petition  in  the  court  of  probate 
for  a  settlement  of  the  estate  of  the  testator.  (6)  That  in  pursuance  thereof 
a  settlement  was  made  in  that  court  on  the  5th  day  of  May,  1881,  whereby  it 
was  ascertained  that  the  executrix  had  paid  to  some  of  the  legatees  more,  and 
to  others,  among  whom  are  plaintiffs,  less,  than  their  shares.  (7)  That  by 
reason  of  these  overpayments  there  was  a  deficiency  of  assets  in  the  hands  of 
the  executrix,  amounting  to  a  sum  stated,  all  of  which  has  been  paid  except 
the  amounts  due  to  the  plaintiffs.  (8)  That  the  executrix  is  insolvent.  (9) 
That  there  still  remains  due  to  the  plaintiffs  a  certain  sum  speciQed  in  the 
complaint.  (10)  That  the  defendant  J.  Annie  Stark  still  holds  the  sum  over- 
paid to  her  as  aforesaid,  and  refuses  to  refund  the  same  to  plaintiffs.  (11) 
JKeference  is  asked  to  the  record  of  the  settlement,  above  referred  to,  in  tUo 
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court  of  probate,  as  often  as  need  be  to  verify  the  foregoing  statements."  At 
the  hearing  an  oral  demurrer  was  interposed  by  the  defendant  J.  Annie  Stark, 
upon  tlie  ground  that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  Judge  Fraseu  granted  an  order  sustaining  the  demurrer, 
with  leave  to  the  plaintiffs  to  amend  their  complaint  within  20  days,  "by  set- 
ting out  more  fully  tiie  nature  and  terms  of  the  settlement  referred  to  in  the 
coniphdnt;  l)y  alleging  more  distinctly  that  there  was  such  an  ori<^inal  defi- 
ciency of  assets  coming  to  the  hands  of  Mary  C.  Miller,  executrix,  as  to  make 
it  necessary  and  proper  to  call  on  the  said  J.  Annie  Stark  to  i-efund  tlie 
amount  alleged  to  have  been  overpaid  to  her. "  The  order  also  provided  that  the 
plaintiffs  have  leave  to  amend  in  such  other  particulars  as  they  may  be  a<)  vised, 
and  that,  on  failure  to  amend  within  the  20  days,  the  complaint  be  dismissed. 
The  plaintiffs,  however,  did,  within  the  prescribed  time,  serve  an  amended 
complaint,  which,  in  addition  to  the  allegations  in  the  orisinal  complaint, 
contained  th'*  following:  "Timt  by  the  sixth  item  of  testator's  will  he  directed 
that,  upon  his  youngest  child  attaining  the  age  of  21  years,  or  marrying,  all 
his  estate,  of  every  kind  and  description,  except  his  negroes,  should  be  sold 
by  his  executors,  and  divided  among  his  children,  or  the  representatives  of 
such  of  them  as  should  be  dead,  in  such  manner  as  to  make  them  all  equal, 
talking  into  account  previous  advancements;  and  that  by  the  seventh  item  of 
the  will  the  testator  directed  that  his  wife  should  have  as  many  negroes  as  she 
might  select,  not  exceeding  10  in  number;  that  the  legatees,  other  than  plain- 
tiffs,  who,  in  the  settlement  in  the  court,  weie  ascertained  to  be  underpaid, 
have  since  been  paid  froifi  sums  refunded  by  tiie  overpaid  legatees;  'that 
there  was  an  original  deficiency  of  assets  of  the  said  estate  to  meet  tlie  lega- 
cies remaining  unpaid;'  that  there  still  remains  due 'and  unpaid  to  these 
plaintiffs  the  sum  of  $1,486.93,  with  interest  irom  the  5th  of  May,  1881,  less 
a  credit  of  their  pro  rata  shares  of  the  sum  of  $505,  refunded  about  12th 
March,  1883,  by  defendant  J.  Annie  Stark,  and  distributed  among  all  of  the 
legatees;  that  the  executrix  has  in  hands  no  assets  to  meet  the  balances  due 
these  plaintiffs;  that  the  real  and  personal  property  of  the  testator  was  sold 
under  the  terms  of  the  will  in  the  year  1874,  and  the  share  of  each  legatee 
therein  was  ascertained  at  the  accounting  to  be  61,434.14;  that  the  defendant 
J.  Annie  Stark  is  now  due  to  the  estate  of  the  testator,  on  the  amount  over- 
paid  her  on  her  legacy,  the  sum  of  11385.24,  with  interest  from  12th  of  March, 
1883;  wherefore  judgment  is  demanded  that  the  said  J.  Annie  Stark  account 
for  said  last-mentioned  sum,  and  pay  over  the  same  to  the  master  foi  distri- 
bution among  the  plaintiffs."  It  should  also  have  been  mentioned  that  the 
decree  of  the  court  of  probate  on  the  settlement  of  the  estate  of  the  5th  of 
May,  1881,  is  set  out  in  full  as  an  exhibit  to  the  amended  complaint,  and  a 
copy  thereof  appears  in  the  **case.''  After  this  amended  complaint  was  tiled, 
the  defendant  J.  Annie  Stark,  upon  due  notice,  submitted  a  motion  to  Juiige 
PUE8SLET  to  dismiss  the  amended  complaint  upon  the  ground  that  it  did  not 
confortn  to  the  order  granting  leave  to  amend.  Judge  Fressley  held  that 
the  amended  complaint  did  conform  to  the  order,  and  therefore  refused  the 
motion.  The  same  defendant  theh  interposed  an  oral  demurrer  upon  two 
grounds:  (1)  That  it  appeared  upon  the  face  of  the  complalDt  that  the  court 
had  no  jurisdiction  of  the  subject-matter;  (2)'  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  This  demurrer  was  overruled, 
with  $10  costs.  The  defendant  J.  Annie  Stark  appeals — FinU  from  the  or- 
der of  Judge  Eraser  granting  leave  to  amend  the  comphiint;  second^  from 
the  order  of  J  udge  Presslet  refusing  her  motion  to  dismiss  the  amended 
complaint;  and,  third,  from  the  order  of  Judge  Phbbslet  overruling  her  de- 
murrer. The  specific  grounds  upon  which  these  several  appeals  are  rested  are 
Bet  out  In  tlie  record,  but  they  need  not  be  repeated  here,  as  we  propose  to 
state  them  substantially  in  considering  the  points  which  they  seem  designed  to 
raise. 
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The  gronnd  upon  which  the  order  of  Jnd^e  Fraser  is  assailed  seems  to  be 
that,  after  he  had  sastain'^d  the  demurrer,  Hnd  thereby  adjudged  that  the  orig- 
inal complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action* 
there  was  nothing  left  to  amend  by,  and  hence  the  order  to  amend  was  erro- 
neoas.  It  is  quite  clear,  under  the  case  of  Bisehoffw.  Blease,  20  S.  C.  460, 
that  this  ground  cannot  be  sustained.  The  amendment  allowed  did  not 
change,  substantially,  the  claim  of  the  plaintiffs,  as  in  the  case  of  Keniierty 
V.  Phosphate  Co.,  21  S.  C.  226,  relied  on  by  appellant,  but,  as  in  BUchoff  v. 
Blease,  ffupraf  it  simply  prosrided  for  the  insertion  of  other  allegations  deemed 
material  to  the  case  made.  The  distinction  between  the  two  cases  cited  is 
expressly  recognized  and  pointed  out  by  the  chief  justice  in  Kenntrty's  Case, 

Next,  as  to  the  appeal  from  Judge  Presslet's  order  refusng  to  dismiss 
the  amended  complaint.  This  is  based,  sulistantially,  upon  the  ground  that 
the  amended  complaint  does  not  conform  to  the  order  granting  leave  to  amend. 
We  have  set  out  above  the  terms  of  Judge  Eraser's  order,  and  the  siubstance 
of  the  amended  complaint,  and  we  must  confess  our  inability  to  discover  any 
want  of  conformity.  It  not  only  sets  out  ^more  fully  the  nature  and  terms 
of  the  settlement  referred  to  in  the  complaint,"— the  sttlement  in  the  probate 
court, — but  incorporates  in  an  exhibit  a  full  copy  of  the  same;  and  it  alleges, 
in  terms,  tliat  there  was  an  original  deficiency  of  assets  to  meet  the  unpaid 
legacies;  and  the  other  aliegsitions  show  that  the  share  of  the  defendant  J. 
Annie  Stark  of  the  assets  of  the  estate  was  much  less  than  the  amount  which 
she  received.  We  concur,  therefore,  with  his  honor,  Judge  Prkssley,  in 
holding  that  there  was  no  want  of  c<mformity  bvftween  the  amended  complaint 
and  the  order  granting  leave  to  amend. 

The  grounds  of  appeiU  from  the  order  of  Judge  Prbssley  overruling  appel- 
lant's demurrer  to  the  amended  complaint  are  fourteen  in  number,  but  the 
first  five,  together  with  the  twelfth  and  thirteenth,  raise  the  question  of  juris- 
diction. The  fundamental  proposition  upon  which  these  several  grounds  are 
based  is  that  the  court  of  probate  had  jurisdictiim  of  th^  matter  in  contro- 
versy, and,  having  assumed  such  jurisdiction,  no  other  court  can  tiike  cogni- 
zance of  the  matter.  To  tills  proposition  we  cannot  accede.  There  can  be 
no  doubt  that,  in  a  proper  case,  a  legatee,  as  well  as  a  creditor,  may  pursue 
the  assets  of  the  testator's  estate,  improperly  disposed  of  by  the  executor,  into 
the  hands  of  another  legatee,  for  the  purpose  of  obtaining  satisfaction  of  his 
legacy  or  debt,  as  the  Ciise  may  be,  (Russell  v.  Walker,  Kich.  Eq.  Gas.  229 ;)  and 
this  is,  practically,  the  nature  of  the  present  action.  Of  such  an  action  the 
court  of  probate  has  no  jurisdiction,  and  hence  we  do  not  see  how  any  of  these 
grounds  can  be  sustained.  It  may  be  that,  when  the  settlement  was  made  in 
the  probate  court,  by  which  it  was  ascertained  that  the  appellant  had  been 
overpaid  her  share  of  the  estate,  and  had  thus  become  a  debtor  to  the  execu- 
trix in  the  amount  df  such  excess  over  her  share,  that  court  miglit,  by  its  ex- 
ecution, issued  at  the  instance  of  the  executrix,  have  compelled  payment  to 
the  executrix ;  but  when  she  refuse<)  to  take  action,  and  was  herself  insolvent, 
the  only  recourse  of  the  unpaid  legatees  was  to  bring  their  action,  as  they 
have  done,  in  the  court  of  common  pleas,  against  the  executrix  and  the  lega- 
tee wlio  had  been  overpaid. 

The  sixth  ground  is  in  these  words:  "Because  there  was  not,  and  in  the 
nature  of  things  could  not  have  been,  any  original  deficiency  of  assets  for  the 
payment  of  legacies."  Inasmuch  as  the  question  here  arises  upon  a  demur- 
rer, which  admits  all  the  mateiial  allegations  of  the  complaint,  it  might  be 
sufficient  to  say  in  answer  to  this  ground  that  it  is  distinctly  alleged  in  the 
amended  complaint  that  there  was  an  original  deficiency  of  assets.  But  coun- 
i^el  for  appellant  argues  that  this  allegation  is  directly  contrary  to  what  is 
stated  elsewhere  in  the  complaint.  We  do  not  so  understand  it;  and,  on  the 
contrary,  it  seems  to  us  that  the  other  allegations  of  tlie  complaint  are  suffi- 
cient of  themselves,  independent  of  this  distinct  allegation,  to  show  that  there 
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was  an  original  deficiency  of  assets,  as  we  anderstand  those  words.  Tlie  test 
is  whether  there  ever  were  in  the  hands  of  the  executrix  assets,  applicable  to  the 
payment  of  the  legacies,  to  an  amount  sufficient  to  make  the  share  of  appel- 
lant equal  to  the  amount  she  has  actually  received. '  If  there  were,  then  there 
was  no  original  deficiency  of  assets;  but  if  there  were  not,  then  clearly  there 
was  an  original  deficiency  of  assets,  and  the  appellant  must  refund  the  amount 
which  she  has  received  in  excess  of  her  share.  Now,  it  appears  from  the  al- 
legations of  the  complaint,  of  which  the  settlement  in  the  probate  court,  filed 
as  an  exhibit,  constitutes  a  part,  that  the  assets  in  the  hands  of  the  executrix, 
applicable  to  the  payment  of  the  legacies,  amounted  only  to  the  sum  of  $14,- 
341.45;  which,  it  likewise  appears,  was  divisible  into  10  equal  parta.  The 
share  of  appellant,  then,  could  only  be  $1,434.14;  but  as  it  also  appears  that 
she  has  actually  received  $2,178.89,  it  follows  necessarily  that  she  has  received 
$744.75  more  than  her  share  ever  could  have  been.  Now,  if  it  had  appeared 
that  the  assets  originally  in  the  hands  of  the  executrix  amounted  to  $14,- 
341.45,  and  the  appellant  had  received  her  full  share  thereof,  $1,434.14,  and 
all  the  remainder  of  the  assets  had  been  lost,  either  by  the  waste  of  the  exec- 
utrix or  otherwise,  leaving  nothing  with  which  to  pay  the  other  legatees,  then 
tlie  appellant  could  not  have  been  called  upon  to  refund,  because  there  was, 
in  the  case  supposed,  no  original  deficiency  of  assets;  and  she  would  have  re- 
ceived nothing  more  than  she  was  entitled  to.  Here,  however,  it  clearly  ap- 
pears that  there  was  an  original  deficiency  of  assets,  for  the  assets  never  did 
amount  to  a  sum  sufficient  to  make  her  share  thereof  equal  to  the  amount  she 
actually  received,  and  hence  to  the  extent  of  such  excess  she  has  received  money 
to  which  she  never  was  entitled,  but  which  belongs  to  the  other  unpaid  leg- 
4itees,  and  must  be  refunded  to  them. 

The  seventh  ground  is  that  the  complaint  fails  to  show  that  the  plaintiffs 
•have  exhausted  their  remedies  against  the  executrix ;  and  the  ninth  is  that, 
according  to  plaintiff's  own  showing,  the  amount  alleged  to  be  due  by  appel- 
4ant  is  due  to  the  executrix.  Weareuotawareof  any  authority  which  requires 
.a  legatee,  who  brings  his  action  to  compel  an  overpaid  co-legatee  to  refund,  to 
tirst  exhaust  his  remedies  against  the  executor.  On  the  contrary,  it  seems  to 
us  that  where,  as  in  this  case,  the  executrix  is  alleged  to  be  insolvent,  it  would 
lead  to  useless  expense  and  delay  to  proceed  first  against  one  admitted  to  be 
insolvent.  It  is  true  that,  in  strictness  of  law,  the  amount  overpaid  to  a  leg- 
atee is  due  to  the  executrix,  and  it  is  so  set  down  in  the  accounting  in  the 
probate  court  as  due  to  the  executrix,  but  in  equity  (and  this  is  a  proceeding 
in  equity)  the  amounts  overpaid  to  legatees  are  regarded  as  really  due  to  those 
who  have  been  underpaid.  It  is  really  their  money  which  has  been  improperly 
paid  to  others;  and  equity,  looking  to  substance,  rather  than  form,  will  so  re- 
gard it,  and  treat  it  accordingly. 

The  eighth  ground  is  that  the  complaint  *' shows  enougii  assets  in  the  hands 
of  the  executrix  to  pay  plaintiffs'  alleged  claim."  We  are  unable  to  discover 
any  foundation  in  fact  for  this  ground.  On  the  contrary,  it  seems  to  us  that 
the  complaint  shows  precisely  the  contrary. 

.  The  tenth  ground  is;  '* Because  the  plaiutifls,  having  the  right  to  force  the 
executrix  to  collect  the  assets  of  the  estate,  cannot  maintain  this  action.'*  It 
seems  to  us  that  is,  practically,  what  the  plaintiffs  are  doing.  It  being  alleged 
in  the  complaint,  and  admitted  by  the  demurrer,  that  the  executrix  has  re- 
fused to  take  action  in  the  matter,  the  plaintiffs  had  no.other  recourse  but  to 
bring  this  action,  to  which  the  executrix  is  made  a  party;  its  object  being  to 
obtain  that  relief  which  she  declined  to  obtain  for  them. 

The  eleventh  ground  is:  "Because  an  action  to  refund  cannot  be  maintained 
against  one  of  the  legatees,  who  is  alleged  to  be  indebted  to  the  executrix, 
when  the  complaint  shows  that  otlier  legatees  are  so  indebted. "  To  say  noth- 
ing as  to  whether  the  question  presented  by  this  ground  is  raised  in  the  proper 
form,  it  is  sufficient  to  say  that,  in  face  of  the  allegation  in  tiie  complaint, 
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admitted  by  the  demurrer^  that  aU  the  other  legatees  have  refunded  the  amounts 
•overpaid  to  them,  there  could  be  no  toandation  for  this  ground. 

The  fourteenth  ground  alleges  error  in  allowing  the  plaintiffs  costs.  This 
has  so  often  been  ruled  to  be  a  matter  of  discretion  that  it  is  not  necessary  to 
consider  it  further. 

The  judgment  of^this  court  is  that  the  several  orders  appealed  from  be  af- 
firmed. 

SiMFS0N»  C.  J.,  and  McGowam,  J.,  concur. 


Williams  v.  Mower. 
(Supreme  Cowrt  of  South  CaroUna,    October  9, 1888.) 

1.   EZICUTORB  AND  ADMIinSTRATOB8->ACCOUNTING — EviDBNGB. 

One  of  two  ezecaton,  who  have,  through  improper  motives,  omitted  to  Include 
In  their  inventory  money  belonging  to  their  testator's  estate,  will  not  he  permitted 
to  prove  that  his  co-executor  alone  received  and  retained  it,  for  the  purpose  of 
charging  his  administrator  therewith. 
9.  8amb— Betwbbn  Qb-ExEcuroRS— Decbeb. 

In  a  decree  involving  the  settlement  of  the  accounts  of  Joint  executors,  it  is  proper 
to  provide  that  the  administrator  of  a  oo^xecutor,  who  was  also  a  legatee,  shaU 
not  be  required  to  turn  over  to  the  survivor  his  intestate's  share  in  the  estate,  but 
shall  merely  receipt  for  the  same. 
8.  8aicb— Correction  op  Inventory— Estoppel. 

An  executor  is  not  estopped  by  his  sworn  Inventory  from  proving  errors  or  unin- 
tentional omissions  therein. 
4.  Witnbss^Comfbtbnct— Transactions  wfth  Dbcbdbnt. 

Under  Code  Civil  Proc.  S.  C.  $  400,  disqualifying  a  party  to  an  action  against  an 
admiDistrator  from  testifying,  on  his  own  behalf,  as  to  any  personal  transaction  or 
communication  had  with  the  decedent,  a  surviving  executor,  in  an  action  against 
the  administrator  of  his  late  co-executor,  cannot  testify  as  to  what  assets  ho  did  or 
did  not  ^receive  from  the  deceased,  or  what  passed  between  them  relative  to  prepar- 
ing the  inventory  of  the  estate.^ 
&  Evidence— DocuMBNTART— Memoranda  ov  Dbcbdbnt. 

Oral  declarations  and  entries  in  the  memorandum  book  of  an  intestate,  unless 
part  of  conversations  or  transactions  introduced  by  the  adverse  party,  and  in  ex- 
planation or  rebuttal  thereof,  are  inadmissible  on  behalf  of  his  administrator. 
^  ATPXAJi—RxviBw — Qubstions  ov  Fact. 

A  finding  of  fact  by  a  Jurr,  concurred  in  by  the  trial  court,  If  supported  tty  any 
evidence  will  not  be  set  aside  as  contrary  to  the  evidence. 

Appeal  from  common  pleas  circuit  court  of  Newberry  county;  J.  J.  Nob- 
ton,  Judge. 

Action  by  Bobert  G.  Williams,  commenced  in  the  probate  court  of  New- 
b&rry  county,  to  obtain  an  account  of  the  transactions  of  James  W.  Williams, 
4L8  executor  of  John  H.  Williams,  deceased.  George  S.  Mower,  administra- 
tor, etc.,  of  James  W.  Williams,  was  the  sole  defendant.  Upon  appeal  the 
proceeding  was  removed  to  the  common  pleas,  and  from  the  decree  there  ren- 
dered both  parties  appeal. 

Moorman  c&  Simkintf  for  plaintiff.  Janes  eft  Jones^  (F.  /•  Pope,  of  coun- 
sel,) for  defendant. 

MoIVEB,  J.  John  H.  Williams,  having  first  duly  made  and  executed  his 
last  will  and  testament,  departed  this  life  on  the  2d  of  June,  1876.  By  his 
will,  after  some  pecuniary  legacies  and  a  specific  devise  to  his  grandchildren, 
he  gave  the  larger  portion  of  his  estate  to  bis  two  sons,  the  plaiiitiff  and  the 
defendant's  intestate.  These  two  sons,  Robert  G.  Williams  and  James  W. 
Williams,  were  appointed  executors,  and  they  duly  qualified  as  such;  and  in 

^As  to  the  competency  of  witnesses  to  prove  transactions  with  deceased  persons 
under  the  various  statutes,  see  BranUy  v.  Mayo,  (Gkk)  7  8.  Bk  Rep.  187,  and  note;  Way 
V.  Harriipaa,  ^l)  IS  N.  S.  Rep.  206,  and  note. 
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August,  1876,  made  and  returned  into  the  proper  office  an  inventory  and  ap- 
praisement of  the  personal  estate  of  their  testator,  under  which  the  principal 
questions  in  this  case  arise,  and  which  will  be  more  particularly  referred  to- 
hereinafter.  On  the  9th  of  August,  1883,  **after  the  greater  portion  of  the 
testiilor's  estiite  had  been  disposed  of,  according  to  the  direction  of  the  will," 
James  W,  Williams  died  intestate;  and  the  defendant,  George  S.  Mower,  ad- 
ministered upon  his  personal  estate;  and  on  the  3d  of  July,  1884,  this  proceed- 
ing was  commenced  in  the  c'ourt  of  probate,  and  carried  thence,  by  appeal, 
to  the  court  of  common  pleas.  The  object  of  the  proceeding  was  to  obtain 
from  the  defen<iant  an  account  of  the  proceedings  of  his  intestate  as  executor 
of  Juhn  H.  Williams,  upon  tlie  allegation  that  he  was  the  sole  managing  ex- 
ecutor; and  that  a  considerable  portion  of  the  personal  estate  of  the  testator 
remained  in  his  hands,  at  the  time  of  his  death,  unatl ministered, — to  which 
the  plaintiff  alleged  that  he  was  entitled  to  both  as  surviving  executor,  and 
as  legatee,  and  that,  for  the  purpose  of  ascertaining  the  auiount  of  such  un- 
admiuidtered  assets,  the  account  demanded  was  necessary.  The  defendant, 
by  nis  answer,  denied  that  his  intestate  assumed  the  exclusive  management 
of  the  estate;  statt^d  that  he  had  no  knowledge  as  to  how  far  the  testator*8 
estate  had  been  settled;  submitted  that  if  it  be  ascertained  that  the  estate  of 
the  testator  has  nut  been  fully  administered  and  settled,  that  he,  as  adminis- 
trator of  James  W.  Williams,  would  be  entitled  to  recover  and  hold  whatever 
might  be  found  to  be  the  share  of  said  James  W.  in  the  unad ministered  assets- 
ot  the  estate  of  the  testator,  and  that  phe  plaintiff  should  be  required  to  ac- 
count for  his  administration  of  testator's  estate;  praying  that  the  plaintiff 
might  be  required  to  pay  over  to  him,  as  administrator  as  aforesaid,  whatever 
amounts  might  be  found  due  to  his  intestate's  estate  by  the  plaintiff,  as  exec- 
utor or  individually;  and  that  he  might  be  entitled  to  retain  his  intestate^s 
share  in  the  estate  of  the  said  John  H.  Williams. 

It  seems  that  the  fii-st  item  on  the  inventory  and  appraisement,  as  returned 
by  the  executors,  was:  "Cash  on  hand.  United  States  bonds,  railroad  st«)cks. 
^,000;  and  the  main  questions  in  the  case  were:  (1)  How  much  of  that  sum 
was  received  by  each,  executor,  respectively;  (2)  whether  a  certain  sum  of 
$5,000,  alleged  to  have  been  received  by  the  intestate,  James  W.  Williams, 
was  included  in  thei|8,000  mentioned  in  the  appraisement;  (3)  whether  an- 
other sum  of  $1,417,  received  by  James  W.  Williams  from  George  W.  Will- 
iams &  Co.,  was  a  part  of  the  68,000  mentioned  in  the  inventory;  (4)  whether 
the  plaintiff,  as  an  individual,  was  indebted  to  his  deceased  brother,  James 
W.  Williams.  By  order  of  the  circuit  court  issues  were  framed  embracing 
these  four  questions,  and  submitted  to  a  jury,  who  found  as  follows:  (1)  That 
the  Said  sum  of  $1,417  was  a  part  of  the  $8,000  mentioned  in  the  inventory; 
(2)  that  James  W.  Williams  received,  of  the  said  $8,000,  $7,000  in  cash,  and 
the  remaining  $1,000  was  received  by  Robert  G.  Williams  "in  railroad  stock 
and  United  States  bonds;"  (3)  that  James  W.  Williams  did  receive  the  sum  of 
$5,U00,  not  included  in  the  inventory,  with  which  he  has  not  charged  himself 
in  his  returns  as  executor;  (4)  that  the  plaintiff  is  not,  as  an  individual,  in- 
debted to  the  estate  of  defendant's  intestate.  The  circuit  judge  concurred  in  the 
findings  of  the  jury,  and  rendered  judgment  accordingly;  and  he  also  adjudged 
that,  *'in  the  settlement  to  be  had  in  the  probate  court  with  the  administnitor  ' 
of  James  W.  Williams,  deceased,  the  said  administrator  shall  not  be  required 
to  turn  over  to  the  plaintiff  the  share  of  the  estate  of  John  H.  Williams,  de- 
ceased, to  which  the  estate  of  James  W.  Williams  is  entitled;  but  it  shall  be 
sufficient  for  the  said  administrator  to  acknowledge  receipt  thereof  to  the 
plaintiff  in  such  manner  as  to  relieve  the  surviving  executor  thereof."  From 
this  judgment  both  sides  appeal  upon  the  several  grounds  set  out  in  the  record, 
which  we  need  not  repeat  here ;  as  we  propose  to  state  and  consider  the  several 
questions  substantially  raised  by  the  several  grounds  of  appeal  in  various 
forms. 
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The  plaintiff's  first  ground  of  appeal  assails  the  finding  in  reference  to  the 
$1,417  being  embraced  in  the  inventory.  This,  as  it  seems  to  us,  is  a  ques- 
tion of  fact;  and,  in  the  face  of  the  finding  of  the  jury,  concurred  in  by  the 
circuit  judge,  we  can  see  no  ground  for  disturbing  the  judgment  below. 

The  plaintiff's  second  ground  of  appeal  imputes  error  to  the  circuit  judge 
in  directing  that,  in  the  settlement  in  the  probate  court,  the  defendant  shail 
not  be  required  to  turn  over  to  the  plaintiff  the  share  of  tiis  intestate  in  tiie 
estate  of  the  testator,  but  that  it  shall  be  siifilcient  for  him  to  receipt  for  the 
same.  The  manifest  object  of  this  provision  of  ihe  circurt  coart  decree  was 
to  render  unnecessary  the  useless  ceremony  of  paying  over  with  one  hand, 
and  immediately  receiving  the  same  sum  with  the  other  hand.  It  seems  to  us 
that  the  evils  suggested  in  the  argument  of  plaintiff's  counsel  cannot  arise 
under  the  terms  of  the  decree,  above  copied.  Berore  the  share  of  the  intestate 
can  be  ascertained,  all  tiie  proper  expenses  of  administering  tlie  estate  of  the  tes- 
tator would  first  have  to  be  provided  for.  So,  too,  if  there  are  any  outstanding 
debts  legally  due  by  the  estate  of  the  testator,  (although  it  is  distinctly  stated 
in  the  **case"  that  there  are  none,)  these  also  would  have  to  be  provided  for 
before  the  shares  of  either  party  could  be  ascertained;  and  it  will  be  observed 
that  the  decree  does  not  direct,  as  seems  to  be  assumed  in  the  argument,  that 
one-half  of  the  amount  found  to  be  due  by  the  estate  of  defendant's  intestiite 
to  the  estate  of  the  testator  shall  be  retained  by  the  defendant,  but  that  the 
share  of  defendant's  intestate  in  the  estate  of  the  testator  shall  be  retained  by 
defendant.  So  that  it  is  clear  that  the  difficulties  suggested  in  the  argument 
are  snfiiciently  provided  against  by  the  terms  of  the  decree.  We  do  not  think, 
therefore,  that  either  of  the  grounds  of  appeal  submitted  by  the  plaintiff  can 
be  sustained. 

We  come,  then,  to  the  defendant's  grounds  of  appeal.  The  first  and  second 
grounds  present  the  question  as  to  the  adntissibility  of  the  declarations  of 
James  W.  Williams,  made  to  witnesses  verbally,  and  by  entries  in  his  mem- 
orandum, to  rebut  and  explain  othep  declarations  made  by  him,  and  introduced 
by  pla'utiff.  The  general  rule  upon  this  subject  is  that,  while  it  is  coui potent 
to  introduce  declarations  of  a  party  against  his  interest,  it  is  not  competent 
to  introduce  his  declarations  in  his  own  favor,  unless  they  were  made  in,  and 
constituted  a  part  of,  the  conversation  brought  out  by  the  other  side;  and 
this  we  understand  to  have  been  the  ruling  of  the  circuit  judge,  in  which  we 
think  there  was  no  error.  Counsel  for  the  defense  has  cited  the  case  of  Ad- 
ministratoTS  v.  Hice^  2  Nott.  k>  McC.  596,  to  sustain  these  grounds;  but  we 
do  not  think  that  case  is  in  point.  There  the  contest  was  as  to  whether  the 
apparent  balance  on  an  account  had  been  paid.  A  witness  who  had  received 
some  money  from  the  deceased.  Darby,  immediately  took  the  same  money,  iu 
bills,  to  the  store  of  the  defendant,  to  pay  an  account  which  he  owed  him, 
and,  as  soon  sas  defendant  saw  the  bills,  he  remarked  to  the  witness,  "You  got 
that  money  from  Darby;"  and  this,  with  other  circumstances,  was  relied 
upon  to  show  payment.  The  question  was  whether  the  remark  of  defendant, 
above  quoted,  was  competent  evidence;  and  it  was  held  that  it  was,  for  the 
purpose  of  proving  the  fact  that  defendant  immediately  reoogntzed  the  bills, 
as  that  fact  was  not  susceptible  of  proof  in  any  other  way. 

The  third,  fourth,  twelfth,  and  thirteenth  grounds  present,  substantially, 
the  question  whether  the  inventory,  signed  and  sworn  to  by  the  plaintilT,  was 
so  conclusive  as  to  estop  him  from  showing  any  errors  or  mistakes  therein. 
Upon  this  question  we  are  cited  to  no  authority,  nor  are  we  aware  of  any, 
which  will  sustain  the  broad  proposition  that  an  inventory  of  his  testator's 
estate,  returned  by  an  executor,  is  so  absolutely  conclusive  as  to  estop  him 
from  showing  unintentional  errors  or  mistakes  therein.  It  is  true  the  law 
requires  that  an  executor  shall  make  a  full  and  complete  inventory  of  the  per- 
sonal estate  of  his  testator, — to  use  the  language  of  the  statute,  ''an  exact 
inventory, " — and  his  oath  binds  him  to  the  performance  of  this  duty;  but  still 
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the  law,  recognizing  the  infirmities  and  imperfections  of  human  nature,  does 
not  expect  or  cequire  absolute  perfection.  It  recognizes  the  liability  of  the 
best  and  most  careful  persons  to  make  mistakes  and  omissions,  and  therefore 
we  cannot  say  that  an  inventory  returned  under  oath  by  an  executor  is  so  ab- 
solutely conclusive  against  the  executor  as  to  preclude  him  from  offering  ev- 
idence to  show  such  errors.  What  may  be  the  effect  of  intentional  errors  or 
omissions  we  will  consider  hereafter.  It  does  not  seem  to  us,  therefore,  that 
these  grounds  can  be  sustained. 

The  sixth  ground  imputes  error  to  the  circuit  judge  in  finding  that  there 
had  been  no  settlement  and  division  of  the  estate  of  the  testator  between  the 
two  executors,  and  that  the  plaintiff  had  receiveil  no  part  of  the  $8,000  men- 
tioned in  the  inventory,  except  the  $1,000  of  railroad  stock,  leaving  the  re- 
maining $7,000  to  be  accounted  for  by  the  estate  of  James  W.  WillianGis. 
This  presents  simply  a  question  of  fact,  and,  under  the  well-settled  rule,  we 
«ee  no  reason  for  interfering  with  the  conclusion  reached  by  the  circuit  judge. 

So,  too,  the  eighth  ground,  which  challenges  the  correctness  of  the  finding 
below  as  to  tlie  individual  indebtedness  of  the  plaintiff  to  the  defendant's  in- 
testate, raiises  only  a  question  of  fact.  We  agree  with  the  circuit  judge  that 
there  was  no  legal  evidence  of  any  such  indebtedness. 

The  ninth  and  tenth  grounds  allege  error  in  not  excluding  the  testimony  of 
Robert  G.  Williams  as  to  communications  and  transactions  between  him  and 
the  intestate,  under  section  400  of  the  Code.  We  do  not  understand  that  the 
plaintiff  was  allowed  to  testify  as  to  any  transactions  or  communications  with 
defendant's  intestate,  except  in  reply,  after  it  had  been  brought  out  on  the 
cross-examination  that  certain  payments  had  been  made  by  the  intestate  to 
the  plaintiff,  when  he  was  asked  if  any  other  payments  had  been  made  to 
him,  and  especially  whether  he  had  ever  received  any  part  of  the  $5,000  al* 
deged  to  have  been  received  by  the  intestate  over  and  above  the  inventory, 
^nd  except,  perhaps,  when  the  plaintiff  was  allowed  to  testify  that  the  intes- 
tate had  the  entire  management  of  the  estate,  and  that  intestate  alone  fur- 
nished the  information  upon  which  the  inventory  was  made  out.  We  are, 
4;herefore,  somewhat  at  a  loss  how  to  make  these  grounds  the  basis  of  any  dis- 
tinct ruling,  as  it  does  not  very  clearly  appear  what  was  the  ruling  below. 
:But  as  the  case  has  to  go  back,  so  far  as  one  of  the  main  points  of  controversy 
is  concerned, — as  to  the  $5,000, — to  which  the  testimony  in  question  seems  to 
■have  been  mainly  applicable,  we  will  content  ourselves  with  simply  declaring, 
in  general  terms,  our  view  of  the  matter.  These  two  brothers,  the  plaintiff 
and  defendant's  intestate,  were  co-executors  of  their  father's  will,  and  both 
equally  charged  with  executing  its  terms;  and,  under  the  section  of  the  Code 
•above  raferred  to,  it  was  not  competent  for  the  survivor  to  testify  to  anything 
that,  by  word  or  act,  passed  between  himself  and  his  deceased  brother.  It 
«eems  to  us,  therefore,  that,  unless  the  way  was  opened  by  a  previous  cross- 
<'xaiuination,  it  was  not  competent  for  the  plaintiff  to  testify  to  what  portion 
of  the  assets  he  had  or  had  not  received  from  the  deceased  co-executor,  or  as 
to  what  passed  when  they  went  together  to  their  attorney  to  prepare  the  in- 
ventory of  the  estate.  The  circuit  judge  seems  to  have  misconceived  the 
scope  and  effect  of  the  decision  in  Standridge  v.  Powells  11  S.  G.  549.  In 
that  case  the  action  was  upon  a  note  under  seal  by  the  assignee,  and  it  was 
held  that  the  maker  of  the  note  was  competent  to  prove  the  loss  of  a  receipt 
alleged  to  have  been  given  him  by  the  deceased  assignor,  upon  the  ground 
that  the  mere  loss  of  the  paper  could  not  be  regarded  as  either  a  transaction 
or  communication  between  the  witness  and  the  deceased  assignor;  but  it  was 
at  the  same  time  held  that  the  witness  was  not  competent  to  prove  the  con- 
tents of  the  alleged  receipt,  as  that  was  such  a  transaction.  Counsel  for  the 
defense  have  referred  us  to  certain  portions  of  the  testimony  taken  by  the 
judge  of  probate,  where  the  plaintiff  was  allowed  to  testify  as  to  transactions 
and  communications  between  himself  and  the  intestate;  but  this  testimony 


Digitized  by  VjOOQIC 


S.-C.]  WILLIAMS   V.  MOWER.  60^ 

was  taken  subject  to  exceptions,  and  as  it  was  not  used  in  the  trial  before 
the  circuit  judge,  where  the  trial  was  de  novot  he  did  not  and  could  not  have 
made  any  ruling  thereon. 

The  eleventh  ground  of  appeal  is  based  upon  a  remark  made  by  the  circuit 
judge,  in  the  outset  of  his  charge  to  the  jury,  that  they  should  "decide  what 
the  law  is  and  what  the  facts  are."  While  such  a  remark  as  this  cannot  be 
approved,  yet  it  was  manifestly  a  mere  slip  of  the  tongue,  and  was  so  fully 
and  clearly  corrected  in  the  subsequent  part  of  the  charge,  where  it  was  for- 
cibly impressed  upon  the  jury  that  they  must  take  the  hiw  from  the  court,  and 
confine  themselves  exclusively  to  the  facts,  that  we  cannot  think  that  the  jury 
were  misled.  Indeed,  the  counsel  themselves  do  not  seem  to  have  regarded 
this  ground  as  worthy  of  serious  consideration,  as  we  do  not  find  it  alluded 
to  in  the  argument. 

The  fifth,  seventh,  and  fourteenth  grounds  of  appeal  on  the  part  of  the  de- 
fendant present  what  we  regard  as  the  serious  question  in  this  case.  If,  when 
the  inventory  was  made  and  returned  by  these  two  executors,  the  plaintiff 
either  willfully  or  intentionally  suppressed  and  omitted  therefrom  the  $5,000 
alleged  to  be  in  the  hands  of  his  co-executor  as  a  part  of  the  assets  of  his  tes- 
tator^s  estate,  or  if  he  silently  acquiesced  in  such  suppression  or  omission, 
then,  it  seems  to  us,  that,  upon  the  highest  considerations  of  public  policy  and 
morality,  the  law  will  not  permit  him  now,  for  his  own  advantage,  to  supply 
such  omission.  If  this  was  done  by  these  executors  it  was  a  fraud  upon  the 
rights  and  interests  of  those  whose  interests  were  committed  to  their  charge, 
and  neither  one  of  them  can  make  such  fraud  the  basis  of  any  claim  against 
the  other,  but  the  law  will  leave  them  as  it  found  them. .  When  they  quali- 
fied as  executors  it  became  their  duty — their  sworn  duty— to  make  a  full  and 
complete  inventory  of  the  personal  estate  of  their  testator;  and  if  they  will- 
fully, or  even  intentionally,  omitted  from  such  inventory  any  portion  of  the 
assets  of  the  testator,  they  violated  their  oath,  and  neither  one  of  them  can  be 
permitted  to  claim  the  interposition  of  a  court  of  justice,  to  relieve  them  from 
the  position  in  which  they  have  voluntarily  placed  themselves.  It  is  true  that 
this  may  practically  inure  to  the  benefit  of  one  who  has  also  participated  in 
the  fraud,  but  this  is  the  result  in  every  case  where  one  seeks  relief  from  a 
fraud  in  which  he  has  himself  participated.  The  law  affords  relief  to  neitlier, 
but  simply  refuses  its  aid  to  both. 

Now,  as  this  question,  which  seems  to  us  the  vital  and  controlling  ques- 
tion, at  least  so  far  as  the  $5,000  with  which  it  is  proposed  to  charge  the  es- 
tate of  the  intestate  is  concerned,  does  not  seem  to  have  been  considered  and 
determined  in  the  court  below,  the  case  must  go  back  for  its  decision.  It  is 
true  that  the  circuit  iudge  does  say,  in  speaking  of  the  omission  of  assets 
from  the  inventory:  ^'In  the  absence  of  proof  as  to  why  they  were  omitted, 
the  court  would  assume  that,  even  if  known  of  beforehand,  it  was  through 
temporary  forgetfulness  of  the  circumstances;  and  that,  in  the  particular  cir- 
cumstances of  the  case,  it  was  not  thought  necessary  for  the  parties  to  alter 
the  inventory.  They  had  their  private  agreement.  They  were  the  only  per- 
sons concerned  in  the  estate.  There  were  no  creditors,  the  special  legacies 
were  paid,  and  no  one  in  the  world  had  any  interest  in  the  knowledge  to 
be  furnished  by  the  inventory,  except  these  two  parties,  between  whom,  as 
appears  from  the  evidence,  there  was  an  understanding  in  regard  to  the 
lii5,000«"  This  language  leaves  us  in  some  doubt  whether  the  circuit  judge 
based  his  conclusion  that  it  was  competent  for  the  plaintiff  to  show  that  the 
85,000  should  be  added  to  the  inventory  because  it  was  omitted  through  for- 
getfulness; or  because,  these  two  executors  being  the  only  persons  interested 
in  the  estate,  the  omission,  known  to  them  both,  could  make  no  difference. 
If  the  former,  there  is  not  the  slightest  evidence  to  show  that  the  omission 
was  through  forgetfulness,  and,  on  the  contrary,  there  is  testimony  tending 
to  show  that  the  omission  was  intentional,  and  for  the  purpose  of  enabling  the 
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intestate  to  make  a  more  favorable  settlement  with  the  legatees  for  whom  he 
was  trustee;  and  this  leaves  no  room  for  the  assumption,  "in  the  absence  of 
proof,"  that  the  omission  was  tlie  result  of  temporary  forgetfulness,  to  say 
nothing  of  the  fact  that  it  is  difficult  to  conceive  how  so  large  a  sum  should 
have  been  overlooked.  But  if,  on  the  other  liand,  the  judge's  conclusion  is 
to  be  regarded  as  based  upon  the  fact  that,  as  tliese  two  executors  were  the 
only  persons  interested  in  the  estate,  the  omission  made  no  difference,  then 
we  cannot  accept  either  the  re^isoning  or  conclusion  of  the  circuit  judge.  The 
real  question  is,  why  was  this  large  sum  omitted  at  the  time  the  inventory 
was  made,  when  these  executors  were  not  the  only  persons  interested  in  the 
estate?  It  could  not  then  be  said,  ''there  were  no  creditors,"  nor  could  it 
be  said  that  "the  special  legacies  were  paid;"  and  we  do  not  think  that  the 
fact  that  tliese  two  executora  were,  eventually,  the  only  persons  interested 
in  the  estate,  would  furnish  a  sufficient  reason  for  omitting  Uny  portion  of 
the  assets  from  the  inventory.  It  maybe  possible  that,  in  this  particular 
case,  no  harm  was  intended,  and  that  none  has  resulted  from  the  omission; 
but  the  law  must  proceed  upon  general  principles,  which  are  alike  applicable 
to  every  similar  case;  and  we  think  the  safest  and  best  principle  to  lay  down 
is  that,  where  an  executor  willfully  or  intentionally  omits  from  the  inven- 
tory of  his  testator's  estate  any  portion  of  the  assets  of  such  estate,  he  cannot 
afterwards,  for  his  own  advantage,  supply  such  omission  by  falsifying  his 
sworn  return.  Whetlier  this  has  been  done  in  this  case  is  the  question  which 
must  be  referred  to  (he  circuit  court  for  trial. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circnit  oourt  be  re- 
versed, in  so  far  as  it  holds  the  estate  of  defendant's  intestate  liable  for  the 
95.000,  in  addition  to  the  inventory;  and  that  the  question  of  such  liab.lity 
be  referred  back  to  the  circuit  court  for  trial  upon  the  principles  herein  an- 
nounced; and  that  in  all  other  respects  the  judgment  of  the  circuit  court  be 
affirmed. 

Simpson,  0.  J.,  and  McGowan,  J.,  concur. 


Dickson  v,  GotritDiN  et  ah 

(Supreme  C<mrt  of  South  C(vroUna,    October  9, 1888.) 

Patmeht— Presumption— Pbinoipal  and  Subbtt. 

Payment  by  the  principal  of  the  annual  interest  on  a  joint  and  several  bond  re- 
buts the  presumption  of  its  payment  at  the  expiration  of  30  years  from  maturity  as 
to  both  principal  and  surety,  although  the  latter  had  forgotten  the  fact  of  his  sure- 
tyship. 

Appeal  from  common  pleas  circuit  court  of  Charleston  county;  T.  B.  Fba- 
BER,  «Judge. 

Action  bj  Sarah  Dickson  against  K.  N.  Gourdin  and  R.  N.  Gourdin  and 
Henry  Young,  executors  of  Henry  Gourdin,  deceased,  on  a  joint  and  several 
bond  for  tlie  payment  of  money.  Judgment  for  plaintiff,  and  the  executors 
appeal.    For  report  of  a  former  appeal,  see  2  S.  E.  Hep.  803. 

H.  E.  Young,  for  appellants.    Miles  <&  C/ieves,  for  respondent. 

McIVEB,  J.  This  is  the  second  appeal  in  this  case,  and  for  a  full  statement 
of  the  facts  reference  may  be  had  to  the  case  as  reported  in  2  S.  E.  Bep.  3o3, 
as  well  as  in  26  8.  C.  891.  It  is  sulBcient  now  to  state  that  the  action  was 
on  a  joint  and  several  bond,  on  which  Robert  N.  Gourdin  was  principal  and 
Henry  Gourdin  was  surety,  which  became  payable  on  the  27th  of  April,  1857, 
and  that  suit  was  commenced  on  the  12th  of  April,  1885.  The  interest  on 
the  bond,  however,  was  regularly  paid  up  to  the  27th  day  of  April,  1884; 
which  interest,  as  appears  from  the  statement  of  facts  agreed  upon,  ''was 
paid  by  the  checks  of  the  firm  of  Gourdin,  Matthiesen  &  Co.,  and  charged  to 
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R.  N.  Gourdin,  entered  and  appearing  on  their  books  (and  within  the  knowl- 
^ge  of  H.  €k)urdin,  a  partner.)"  There  wa%  however,  no  payment  ever  in 
fact  made  by  H.  Gourdin  personally,  "unless  the  above  be  such."  The  real 
^luestion  is  as  to  the  effect  of  these  payments;  whether  they  were  sufficient 
to  rebut  the  presumption  of  payment  of  the  bond  arising  from  lapse  of  time, 
so  far  as  H.  Gourdin  or  his  estate  is  concerned.  At  tlie  last  trial,  appellants 
offered  certain  additional  testimony,  for  the  purpose  of  showing  that  H.  Gour- 
din acted  as  if  the  existence  of  this  bond  and  his  liability  thereon  had  en- 
tirely escaped  his  memory.  The  case  was  heard  by  Judge  FKAShiB,  by  con- 
sent, wittiout  a  jury,  who  held  that  the  additional  testimony,  wliich  had  been 
taken  subject  to  exception,  was  incompetent,  as  the  fact  it  was  intended  to 
establish,  if  admitted,  could  not  affect  the  liability  of  Henry  Gourdin;  and  in 
conformity  to  the  former  decision  of  this  court  he  rendered  judgment  against 
the  executors  of  Henry  Gourdin  for  the  balance  due  on  the  bond;  a  judgment 
by  default  having  been  rendered  at  the  former  trial  against  the  other  defend- 
ant, Bobert  N.  Gourdin. 

The  executors  appeal  upon  the  several  grounds  set  out  in  the  record.  The 
first  assigns  error  in  holding  that  the  testimony  above  referred  to  as  addi- 
tional testimony  was  incompetent.  There  was  clearly  no  error  in  this,  not 
only  for  the  reason  assigned  by  the  circnit  judge,  but  also  because  it  was  neg^ 
ative  in  its  character,  and  did  not  tend  to  establish  the  fact  proposed  to  be 
established,  and  a  portion  of  it  was  nothing  more  tlian  an  expression  of  the 
belief  of  the  witnesses.  Five  witnesses  were  examined,  and,  assuming  that 
all  of  them  were  well  acquainted  with  the  private  affairs  of  Mr.  Henry  Gour- 
din, what  does  tlieir  testimony  amount  to?  The  first  witness  said:  "1  have 
no  recollection  of  ever  having  heard  Mr.  Henry  Gourdin's  name  mentioned 
in  connection  with  the  l)ond."  The  second:  **1  did  not  know  that  Mr.  Henry 
Gourdin  was  associated  with  the  bond."  The  third:  '*!  have  neverknown, 
and,  till  the  past  few  mtmths,  have  not  heard  of  Mr.  H.  Gourdin's  being  on  a 
bond  of  Mr.  Robert  N.  Gourdin."  The  fourth,  speaking  of  Mr.  H.  Gourd iii : 
'*Not  more  than  a  year  or  two  before  his  death  he  gave  me  a  full  statement  of 
his  debts  and  assets.  He  didn't  put  down  the  bond  of  H.  N.  Gourdin  to 
O^Hear  as  one  of  his  debts.  I  am  confident  tliat  he  Wiis  ignorant  that  he  was 
on  tlie  bond."  The  fifth  witness,  Mr.  li.  N.  Gourdin  himself,  said:  "It  had 
escaped  my  memory  that  Mr.  Henry  Grourdin  was  on  the  bond.  In  all  my 
conversations  with  him  on  the  subject  of  the  bond  it  was  spoken  of  as  my 
bond.  I  am  confident  that  it  had  escaped  his  memory  as  absolutely  as  it  had 
mine."  But,  even  assuming  that  this  testimony  was  suffieient  to  establish 
the  fact  that  Mr.  Henry  Gourdin  had  entirely  forgotten  that  his  name  was  on 
the  bond,  we  are  at  a  loss  to  perceive  its  pertinency  to  the  issue  involved  in 
this  case.  To  use  the  apt  and  exprcssi  ve  language  of  the  counsel  for  respond- 
ent: "Legal  liability  cannot  be  made  to  depend  upon  the  memory  of  the 
debtor,  nor  can  his  forgetf ulness  discitaige  the  debt."  It  is  contended,  how- 
ever, that  the  circuit  judge  erre<l  in  holding  that,  even  conceding  the  fact  to 
be  what  the  proposed  testimony  was  designed  to  establish,  he  was  bound  to 
render  judgment  against  the  executors  under  the  former  decision  in  this  case. 
This  position  is  based  upon  the  unfounded  assumption  that  the  formt^r  decis- 
ion of  this  court  rested  upon  the  fact  that  H.  Gourdin  knew  all  tlie  time  he 
was  a  surety  on  the  bond.  It  is  diificult  to  understand  how  such  a  view  could 
be  taken  of  that  decision.  On  the  contrary,  it  is  manifest  from  tlie  most  cas- 
ual reading  of  that  opinion  that  it  rests  upon  the  legal  proposition  tliat  pay- 
ments by  the  principal  upon  a  joint  and  several  bond  operate  to  rebut  the  pre* 
sumption,  which  arises  after  the  lapse  of  20  years  from  the  maturity  of  tlie 
bond,  that  it  has  been  paid,  as  to  Uie  surety  as  well  as  to  the  principal ;  and  it 
is  only  towards  tlie  close  of  the  opinion  that  anything  is  said  in  regard  to  the 
admissions  of  one  being  in  fact  the  admissions  of  the  other,  because  probably 
known  to  and  acquiesced  in  by  the  otiier. .  Bot  the  language  in  which  tliis  ia 
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said  shows  clearly  that  the  court  did  not  rest  its  decision  upon  any  such 
ground.  "  The  c^tse  at  bar  seems  to  be  one  in  which  it  could  almost  be  said 
that,  in  fact  as  well  as  in  law,  the  admissions  of  one  were  the  admissions  of 
the  other,"  and  then  follows  a  statement  of  the  circumstances  pointing  Uy 
such  a  conclusion.  Now,  the  use  of  the  word  ''almost"  shows  clearly  that 
the  court  did  not  intend,  and  coald  not  properly  be  understood  tx>  have  in- 
tended,  to  rest  its  conclusion  upon  a  fact  of  which  it  could  only  be  said  that 
it  was  almost  established.  Then,  too,  the  expression  'Hhat,  in  fact  as  well  as- 
in  law,  the  admissions  of  one  were  the  admissions  of  the  other,"  manifestly 
shows  that  the  court,  after  iiaving  established  the  legal  proposition  that  a  pay- 
ment by  one  of  two  joint  obligors  on  a  bond  rebuts  the  presumption  arising^ 
from  lapse  of  time  as  to  both,  merely  added  that  this  legal  conclusion,  upoa 
which  the  decision  really  rested,  was,  in  all  probability,  in  accordance  with 
the  actual  fact.  If,  then,  the  additional  testimony  offered  at  the  last  trial 
was  properly  excluded, — ^as  we  think  it  was, — then  it  is  plain  that,  under  the- 
principle  of  res  adyiuiicata,  the  appellants  would  be  concluded,  for  it  is  con- 
ceded that  the  second  trial  was  upon  the  same  statement  of  facts  agreed  upon 
at  the  first  trial;  and,  even  if  there  was  any  error  in  the  former  judgment  of 
this  court,  such  error  could  only  be  rectified  by  an  application  for  a  rehearing 
or  review  in  the  proper  form.  But  we  are  unwilling  to  rest  our  judgment  on. 
that  ground,  and,  on  the  contrary,  rest  it  upon  the  ground  that  the  legal  prop- 
osition upon  which  the  former  decision  was  based  was  right. 

Tlie  whole  argument  of  the  counsel  for  appellants,  as  it  seems  to  us,  rests 
upon  a  failure  to  observe  the  broad  distinction  which  exists  between  the  two 
defenses  of  payment  and  the  statute  of  limitations.  They  rest  upon  entirely 
different  and  distinct  principles,  and  are  presented  by  different  and  distinct 
pleas;  and  to  ignore  these  distinctions  necessarily  leads  to  confusion  and  er- 
ror. Prior  to  the  Code  the  statute  of  limitations  had  no  application  whatever 
to  a  sealed  instrument  for  the  payment  of  money,  wliile  it  did  apply  to  a 
simple  contract.  There  was,  therefore,  no  limitation  of  time  to  the  right  of 
action  on  a  bond,  while  there  was  such  a  limitation  to  the  right  of  action  on 
a  simple  contract.  From  this  it  followed  necessarily  that  the  legal  liability 
of  the  obligor  on  a  bond  continued  indefinitely,  without  limit  as  to  time,  while 
the  legal  liability  of  the  maker  of  a  promissory  note  terminated  with  the  ex- 
piration of  the  statutory  period;  and  from  this  it  followed,  with  equal  neces- 
sity, that  lapse  of  time,  of  itself  merely,  constituted  no  defense  whatever  to- 
an  action  on  a  bond,  except  as  it  afforded  a  presumption  that  the  bond  was 
paid,  while  it  did  constitute  a  complete  defense,  of  itself  merely,  to  an  action 
on  a  promissory  note,  without  any  regard  whatever  to  the  question  of  pay- 
ment. Hence,  when  an  action  is  brought  on  a  bond,  and  lapse  of  time  is  re- 
lied on  as  a  defense,  the  in^juiry  is  totally  different  from  what  it  would  be  in 
an  action  on  a  promissory  note.  In  the  former  the  question  is  whether  a  suf- 
ficient time  has  elapsed  to  afford  a  presumption  of  payment,  and,  if  so,  whetbec 
there  is  anything  to  rebut  that  presumption ;  while  in  the  latter  the  only  ques« 
tion  is  whether  the  time  fixed  by  the  statute  has  expired,  without  any  inquiry 
as  to  the  presumption  of  payment,  or  whether  such  presumption  Is  rebutted  ^ 
for,  if  such  time  has  expired  before  the  commencement  of  the  action,  then, 
under  the  express  terms  of  the  statute,  the  right  of  action  on  the  note  is  for- 
ever barred,  and  if  there  has  been  any  subsequent  promise  or  acknowledg- 
ment»  from  which  a  promise  might  be  implied,  such  subsequent  promise^ 
constitutes  the  cause  of  action,  and  not  that  contained  in  the  note.  Counsel 
for  appellants  deny  the  proposition  that  in  such  case  tlie  action  must  be  upoa 
the  subsequent  promise,  and  not  upon  the  original  note;  and  claim  that  there 
is  no  authority  for  the  proposition  which  we  have  laid  down.  In  view  of  the 
distinct  declaration  to  the  contrary  by  O'Nball,  J.,  in  Reigne  v.  De$portes, 
Dud.  124,  and  by  Wakdlaw,  J.,  in  iSmith  v.  Caldwell,  15  Kich.  Law,  873, 
followed  by  the  cases  of  Waltera  v.  Krqftf  23  b.  C.  580,  and  CoMn  v.  PhU-^ 
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lips,  25  S.  C.  284,  it  is  difficult  to  understand  how  such  a  claim  can  be  made. 
Indeed,  the  express  terms  of  the  statute  itself  would  seem  to  be  quite  suffi- 
cient authority  for  the  proposition  which  we  have  laid  down;  for  it  declares 
that  actions  of  the  character  referred  to  "  shaU  be  commenced  *  «  *  wi  thi  n 
four  years  next  after  the  cause  of  such  actions  or  suits,  aiid  iiot  after." 
(Italics  ours.)  This  is  precisely  equivalent  to  saying  that  actions  shall  not 
be  brouj^ht  after  four  years  have  expired  from  the  accrual  of  the  cause  of  ac- 
tion. Hence  the  statute  itself  forbids  any  action  on  a  promissory  note,  unless 
it  is  commenced  within  four  years  after  its  maturity;  and,  if  there  has  been 
any  subsequent  promise  to  pay  such  note,  such  subsequent  promise  must  nec- 
essarily be  the  only  cause  of  action.  It  is  true  that  this  distinction  was  lost 
sight  of  under  the  former  system  of  pleading,  for,  as  explained  by  O'Xkall, 
J.,  and  by  Wardlaw,  J.,  in  the  cases  above  cited,  under  the  general  counts 
in  declaration  in  (Msumpsit  it  was  altogether  unimportant;  but,  as  Judge 
0*Neaix  says,  it  led  to  **many  loose  expressions"  in  the  cases,  indicating 
that  the  subsequent  promise  revived  and  renewed  the  original  cause  of  action ; 
whereas,  without  abrogating  the  statute,  this  was  impossible,  and  the  true 
theory  was  that  the  subsequent  promise  itself  constituted  a  new  cause  of  ac- 
tion, and  not  that  the  original  cause  of  action  was  revived  or  remiwed.  But 
inasmuch  as  the  statute  of  limitations  had  no  application  to  actions  on  spe- 
cialties, this  doctrine  could  not  be  applied  to  an  action  on  a  bond,  and  in  such 
a  ease  the  cause  of  action  is  always  the  same.  There  is  nothing  to  forbid  the 
right  of  action  on  a  bond  after  the  lapse  of  20  years,  but  such  a  lapse  of  time 
only  operates  as  a  defense  to  an  admitted  right  of  action.  The  question  in 
such  a  case  is  not  whether  the  original  obligation  has  been  revived  or  renewed, 
or  whether  any  new  obligation  has  been  incurred,  but  the  inquiry  is  whether 
the  original  obligation  has  been  discharged  by  the  presumption  of  payment 
' arising  from  lapse  of  time,  and  whether  such  presumption  has  been  rebutted. 
The  extent,  as  to  time,  of  the  legal  obligation  which  one  assumes  when  he 
signs  a  promissory  note,  is  very  different  from  that  which  he  iissumes  when 
he  signs  a  bond.  In  the  former  case  the  legal  obligation  terminates  with  the 
expiiation  of  the  statutory  period,  because  the  statute  expressly  forbids  the 
enforcement  of  such  obligation  after  that  time;  but  not  so  with  a  bond,  for, 
as  the  statute  does  not  apply,  there  is  nothing  to  limit  the  extent,  as  to  time, 
of  the  legal  obligation,  and  hence  it  continues  until  it  is  discharged  by  pay- 
ment either  actual  or  presumed.  Keeping  in  mind  these  views,  it  is  very  ob- 
vious that  there  is  no  conflict  whatever  l^tween  the  former  decision  in  this 
case  and  Waltera  ▼.  Kr^ft,  supra,  but  that  the  two  cases  rest  upon  totally 
distinct  and  different  well-settled  principles.  In  that  case  the  question  arose 
under  the  statute  of  limitations,  and  it  was  decided  upon  principles  applicable 
to  that  statute  and  its  proper  construction.  In  this  case  the  statute  of  limita- 
tions is,  confessedly,  inapplicable,  and  therefore  it  cannot  be  decided  upon  the 
same  principles  which  governed  in  that  case.  Here  the  question  is  whether 
a  payment  made  by  the  principal  obligor  on  a  bond,  during  the  life-time  of 
the  surety, — a  joint  obligor, — and  within  20  years  before  the  commencement 
of  the  action,  rebuts  the  presumption  arising  from  lapse  of  time  that  the  bond 
is  paid.  It  is  admitted  that,  so  far  as  the  principal  debtor  is  concerned,  the 
payment  does  rebut  the  presumption,  and  the  only  contest  is  as  to  whether 
the  presumption  is  rebutted  as  to  the  surety.  Considering  that  the  sole  ques- 
tion is  one  of  fact,— whether  the  bond  has  been  paid, — it  is  difficult  to  under- 
stand how  it  can  be  said  that  the  bond  is  paid  as  to  one,  but  not  as  to  the 
other;  for  payment  by  either  ought,  it  seems,  to  operate  as  satisfaction  as  to 
both.  Now,  in  a  case  under  the  statute  of  limitations  no  such  difficulty  can 
arise,  for,  when  the  statutory  period  lias  expired,  the  right  of  action  on  the 
original  contract  is  by  the  express  terms  of  the  statute  barred  as  to  all  of  the 
parties;  and  if  there  is  any  liability  at  all  it  must  rest  upon  the  new  promise 
implied  from  a  payment  on  the  original  contract,  and  such  new  promise  can 
v.7s.E.iios.l2,18— 83 
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only  bind  those  who  are  parties  to  it.  But,  in  addition  to  this,  there  can  be 
no  doubt  that  a  payment  on  a  bond  is  such  a  fact  as  will  be  sufficient  to  rebut 
the  presumption  arising  from  lapse  of  time,  and  if  such  payment  be  made  by 
one  of  several  joint  obligors  it  inures  to  the  benefit  of  all,  and  is  regarded  as 
the  act  of  all.  They  all  have  a  common  interest  that  the  payment  should  be 
made,  and  they  are  all,  therefore,  bound  by  it.  But  their  community  of  in- 
terest extends  no  further  than  the  making  of  the  payment,  which  is  sufficient 
of  itself  to  rebut  the  presumption  arising  from  lapse  of  time.  Hence,  where 
one  of  several  joint  obligors  makes  a  part  payment  on  a  bond,  he  acts  as  the 
agent  of  his  co-obligors,  but  his  agency  does  not  extend  far  enough  to  enable 
him  to  make  a  new  contract  for  his  co-obligors. 

Again,  it  is  contended  that  the  former  decision  in  this  case  is  in  conflict 
with'our  decision  in  Shubrick  v.  Adams,  20  S.  C.  49.  It  seems  to  us,  how- 
ever, that  the  "single  difference"  admitted  to  exisi  between  the  two  cases  is 
striking,  and  shows  conclusively  that  there  is  no  conflict.  In  Shubnr:k  v. 
Adams  the  action  was  not  commenced  against  Adams  as  administratrix  of 
Gate  wood  until  more  than  20  years  after  his  death,  and,  as  his  death  severed 
the  obligation,  or,  to  speak  more  accurately,  terminated  the  relation  of  agency 
previously  existing  between  him  and  his  original  co-obligor,  Qeddings,  pay- 
ments by  the  latter  after  Gatewood's  death  could  not  aifect  his  estate,  and 
hence  there  was  nothing  to  rebut  the  presumption  arising  from  the  lapse  of 
the  20  years.  Here,  however,  the  action  was  commenced  within  6  years  after 
the  death  of  Henry  Gourdin,  and  several  partial  payments  had  l>een  made  on 
the  bond  by  his  co-obligor,  during  his  life-time,  (and  therefore  before  the  ob- 
ligation was  severed  by  his  death,  or  the  relation  of  agency  had  terminated.) 
^nd  within  a  period  of  much  less  than  20  years  before  the  commencement  of 
the  action;  and  such  payments,  under  the  principles  hereinbefore  laid  down, 
were  clearly  sufficient  to  rebut  the  presumption  arising  from  lapse  of  time 
that  the  bond  had  been  paid  in  full.  In  Shrubiick  v.  Adams,  the  partial  pay- 
4nents  relied  on  to  rebut  the  presumption  were  made  after  the  death  of  Gkite- 
■wood,  and  therefore  could  not  affect  either  him  or  his  estate;  while  here  the 
partial  payments  relied  on  for  the  same  purpose  were  made  before  the  death  of 
Henry  Gourdin,  and  therefore  did  affect  him.  This  wide  difference  in  the 
facts  is  amply  sufficient  to  account  for  the  difference  in  the  result.  It  is  also 
contended  by  counsel  for  appellants  in  his  printed  argument  that  the  court 
held,  in  Walters  v.  Kraft,  "that  when  a  note  falls  due  the  joint  obligation  is 
severed,  and  payments  by  one  joint  contractor  do  not  keep  the  note  alive  as 
to  his  other  co-contractors, "  and  that  the  principle  upon  which  that  case  rests 
is  "that,  in  all  joint  obligations  to  pay  money,  the  joint  obligation  ceases  as 
soon  as  the  obligation  falls  due."  After  a  very  careful  examination  of  that 
case,  we  must  confess  that  we  are  unable  to  find  a  single  expression,  or  even 
a  single  word,  which  gives  countenance  to  the  idea  "that  where  a  note  falls 
due  the  joint  obligation  is  severed,"  or  that  the  case  rests  upon  the  principle 
"that,  in  all  joint  obligations  to  pay  money,  the  joint  obligation  ceases  as  soon 
as  the  obligation  falls  due;"  and  we  may  add  that  we  know  of  no  other  case 
which  recognizes  any  such  principle.  Indeed,  if  such  a  principle  should  be 
recognized,  then  it  would  follow  necessarily  that  a  joint  action  could  never  be 
maintained  upon  a  joint  contract;  for  it  is  quite  clear  that,  except  in  the  cases 
specially  provided  for  by  statute,  no  action  of  any  kind,  either  joint  or  sev- 
eral, can  be  commenced  upon  a  note  until  it  falls  due;  and,  if  the  joint  obli- 
gation is  then  severed,  it  would  follow  inevitably  that  no  joint  action  could 
ever  be  brought  upon  a  joint  note.  We  must  suppose,  therefore,  that  what 
counsel  really  intended  to  say  was  that  the  court  held  in  Walters  v.  Kraft, 
that,  when  the  statutory  period  applicable  to  a  joint  note  has  expired,  the 
joint  obligation  is  severed,  and  that  the  case  rests  upon  the  principle  tliat  in 
all  joint  obligations  to  pay  money  the  joint  obligation  ceases  as  soon  as  the 
statutory  period  applicable  to  such  obligation  expires.    But  from  what  we 
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liave  said  above  it  is  quite  clear  that  tlie  case  of  Walter's  v.  Kraft  rests  upon 
no  such  principle,  and  in  fact  nothing  is  said  in  the  opinion  about  the  sever- 
ance of  the  joint  obligation.  On  the  contrary,  that  case  rests  upon  the  ex- 
press terms  of  the  statute  of^limitations,  as  interpreted  bj  the  later  decisions 
of  our  courts,  whereby  it  is  declared  that,  after  the  statutory  period  has  ex- 
pired, no  action  can  be  maintained  on  the  contract  evidenced  by  the  note 
against  any  of  tlie  parties  to  it;  and,  if  any  action  can  be  maintained 4it  all,  it 
must  be  on  the  new  contract  evidenced  by  the  subsequent  promise,  eitlier  ex- 
press or  implied,  and  of  course  no  one  can  be  made  liable  upon  such  new  con- 
tract except  one  who  is  a  party  to  it.  The  case  could  not  possibly  have  been 
rested  upon  the  ground  that  after  the  expiration  of  the  statutory  period  the 
original  joint  obligation,  evidenced  by  the  note,  was  severed ;  for  the  theory 
upon  which  it  proceeded  was  that  after  the  expiration  of  that  period  the  orig- 
inal obligation  was  absolutely  gone  as  to  all  of  the  parties  to  it,  because 
when  the  right  of  action  to  enforce  an  obligation  is  destroyed  there  can  be  no 
longer  any  legal  liability.  The  following  language,  extracted  from  the  opin- 
ion in  Walters  v.  Kraft,  shows  clearly  that  this  court  then  recognized  and 
pointed  out  the  distinction  between  the  principle  upon  which  that  case  rested 
and  the  principle  applied  to  this  case:  "This  notion,  that  one  of  several  joint 
debtors  may,  by  his  own  act,  without  the  consent  of  the  others,  defeat  the 
operation  of  the  statute  of  limitations  upon  the  original  contract,  manifestly 
rests  upon  what  is  now  conceded,  and  we  believe  universally  conceded,  to  be 
an  erroneous  view  of  the  statute.  As  long  as  it  was  held  that  the  statute 
operated  "by  raising  a  presumption  of  payment,"  and  not  "by  creating  a  legal 
bar  to  the  action, "  it  was  very  natural  that  anything  which  went  to  rebut 
that  presumption  should  affect  all  the  parties  to  the  contract  alike;  and  hence 
any  act  of  any  one  of  those  parties  tending  to  show  that  the  debt  was  not  in 
fact  paid  was  held  sufficient  to  defeat  the  plea  of  the  statute,  which  was  then, 
in  effect,  a  plea  of  payment,  inasmuch  as  it  was  assumed  that  motives  of  self- 
interest  would  deter  every  one  of  the  parties  to  the  contract  from  any  act  or 
omission  which  would  show  that  the  debt  was  not  paid,  if  in  fact  it  was  paid. " 
It  is  quite  clear  from  what  has  already  been  said  that  the  fourth  ground  of 
appeal  cannot  be  sustained;  for,  so  far  as  this  question  is  concerned,  H. 
CU>urdin,  though  a  surety  on  the  bond,  stands  in  the  same  relation  to  the  ob- 
ligee as  his  principal.  It  is  an  entire  mistake  to  assume  that  his  liability  ter- 
minated with  tlie  expiration  of  20  years  from  the  time  the  bond  fell  due.  On 
the  contrary,  as  we  have  shown,  his  liability  continued  indefinitely,  as  to 
time,  until  it  was  shown  that  the  t>ond  was  paid.  In  deference  to  the  zeal 
and  earnestness  of  the  counsel  for  appellants  and  his  manifest  confidence  in 
the  view  for  which  he  contends,  we  have  extended  these  remarks  to  a  much 
greater  length  than  would  otherwise  have  been  deemed  necessary,  or  even 
proper.  It  is  scarcely  necessary  for  us  to  add  that  inasmuch  as  the  cause  of 
action  in  this  case  accrued  prior  to  the  adoption  of  the  Code  of  Procedure,  we 
have  considered  the  questions  involved  under  the  old  law,  and  have  not  deemed 
it  necessary  to  advei-t  to  the  changes  in  the  statute  of  limitations  made  by  the 
Code. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  G.  J.,  and  McGowan,  J.,  concur. 


Petbui:  v.  Columbia  &  G.  R.  Co. 
{Supreme  Court  of  South  CaroUaa.    October  9, 1888.) 

DBA.TH  BT  WrONOTUL  AOT— EvIDBNGB  OF  PbOUITIABT  DaMAOB. 

In  an  action  against  a  railroad  oompany  for  negligently  killing  plaintifE's  intes- 
tate, it  need  not  appear,  under  Gen.  St.  S.  C  S  2184,  providing  that  "the  jury  may 
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give  sucb  damages  as  they  may  think  proportioned  to  the  injanr  resulting, "  etc., 
that  decedent's  children,  for  whose  benefit  the  action  was  brought,  were  damaged 
pecuniarily,  or  had  any  legal  claim  on  deceased  for  their  support. 
2.  Same—Evidence  of  Vajlub  op  Dbcbdbnt^s  Services. 

To  recover  from  a  railroad  company  for  negligently  killing  plaintiff's  intestate, 
no  witness  need  testify  to  the  pecuniary  value  of  decedent's  services. 
8.  Same— Damages. 

Funeral  expenses  may  be  considered  as  an  element  of  damage,  when  it  appears 
that  plaintiff  has  paid  them. 

4.  Railroad  Companies— Accident  at  Grossing — Failure  to  Signal. 

A  charge  that  a  failure  to  give  the  signal  required  by  Gen.  St.  S.  C.  $  14SS,  on  ap- 
proaching a  public  crossing,  would  be  negligence  in  defendant,  whether  the  failure 
occurred  bei^use  the  employes  were  arranging  the  machinery  or  n  >t,  is  proper,  in 
the  absence  of  evidence  that  the  machinery  required  such  attention  on  account  of 
an  unexpected  emergency.^ 

5.  Same — Care  at  Crossing. 

A  charge  that  it  is  the  duty  on  approaching  a  railroad  crossing  to  stop  and  look 
and  listen,  and  if  deceased  failed  to  do  this,  or  if  she  saw  the  train,  or  by  reasonable 
cai*e  could  have  seen  it,  before  attempting  to  cross,  she  was  guilty  of  gross  negli- 
gence, and  defendant  is  not  liable,  is  telling  the  jury  that  a  given  state  of  facts 
constitutes  gross  negligence,  and  was  properly  refused. 

6.  Same — Negligence  or  Defendant. 

Where  deceased  had  her  head  wrapped  in  a  shawl  when  she  attempted  to  cross 
defendant's  track  on  a  cold,  windy  day,  and  the  engine  whistled  once  or  twice  at 
the  whistling-post,  but  the  whistle  was  not  blown  nor  the  bell  rung  continuously  un- 
til the  crossmg  was  reached,  as  required  by  Gen.  St.  S.  C.  $  148S.  it  is  proper  to  re- 
fuse a  nonsuit  on  the  ground  that  there  was  no  evidence  that  defendant  was  negli- 
gent.* 

7.  Same — Gross  Nbgliobnob— Instruction — Harmless  Error. 

To  charge  that  it  would  be  gross  negligence  if  the  engineer,  seeing  a  person  go 
voluntarily  on  the  track,  did  not  attempt  to  stop  the  train,  when  there  is  no  evi- 
dence of  such  facts,  has  no  application  to  the  case,  and,  if  erroneous,  is  harmless. 

8.  Negligence— Instruction— Gross  Nboliobncb. 

Where  the  court,  on  the  defense  of  contributory  negligence,  properlv  defined 
gross  negligence,  and  said,  did  deceased  **go  upon  that  track  willfully  f  •  *  * 
willful  negligence  is  where  one  willfully  places  himself  in  a  place  of  known  dan- 
ger, as  was  illustrated  to  you  in  the  case  of  one  going  upon  toe  track  for  the  pur- 
pose of  committing  suicide,  ''—the  jury  would  not  be  left  to  infer  that  there  could 
have  been  no  gross  negligence  of  deceased,  unless  she  went  upon  the  track  for  the 
purpose  of  committing  suicide. 

9.  Same— Remotb  and  Proximatb  Causb. 

A  refusal  to  charge  that  though  **the  engineer  was  guilty  of  great  negligence,  yet 
plaintiff  cannot  recover  if  deceased  *  *  ♦  failed  to  observe  proper  care,  **  and 
giving  the  substance  in  the  words  of  Gen.  St.  S.  0.  $  1529,  providing  that  plaintiff 
cannot  recover  where  the  injury  was  caused  by  defendant's  negligence,  if  <'the 

Eerson  injured    ♦   ♦   *    was,  at  the  time,    ♦   ♦    ♦    guilty  of  gross  or  willful  neg- 
genoe, "  which  contributed  to  the  injury,  is  not  error. 

10.  Practice  in  Civil  Cases— Nonsuit. 

In  such  case,  a  nonsuit  asked  for  because  plaintiff  ** failed  to  show  affirmatively*''* 
that  the  accident  was  caused  by  defendant's  negligence,  etc.,  was  properly  refused, 
as  it  could  not  be  granted  where  there  was  any  evidence  of  such  negligenoe. 

11.  Same. 

A  nonsuit  will  not  be  granted  on  the  ground  that  deceased  was  guilty  of  contribu 
tory  negligence,  since  that  Is  a  matter  of  defense  to  be  proved. 

12.  Trial— Reception  of  Evidence- Former  I'rial. 

The  admission,  without  objection,  of  incompetent  evidence  at  a  former  trial,  will 
not  render  such  evidence  competent  on  a  second  trial  of  the  same  action. 

Appeal  from  common  pleas  circuit  court  of  Spartanburg  county;  J.  J.  Nor- 
ton, Judge. 

Action  by  John  Petrie,  administrator  of  Margaret  W.  Petrle,  deceased, 
against  the  Columbia^  Greenville  Railroad  Company,  for  negligently  causing 
the  intestate's  death.  Judgment  was  entered  on  a  verdict  for  plaintiff,  and 
defendant  appealed.    For  opinion  on  former  appeal,  see  2  S.  £.  Rep.  887. 

1  That  the  f  aUure  of  a  railroad  company  to  observe  statutoryrequirements.  in  running 
its  trains,  is  per  se  negligence,  see  Railway  Co.  v.  Stevens,  tKan.)  13  Pac.  Kep.  25,  and 
note;  Keim  v.  Transit  Co.,  (Mo.)  2  a  W.  Rep.  427;  £yne  v.  Ridlroad  Co.,  (DeL)  14  AtL 
Rep.  922,  and  note. 
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Duncan  dk  Sanders  and  John  C,  ffaskell,  tor  appellant.  /.  8.  R.  Thom- 
son^  for  appellee. 

McIVER,  J.  The  plaintiff  brings  this  action,  as  administrator  of  Margaret 
W.  Petrie,  to  recover  damages  in  behalf  of  her  children  for  injury  sustained 
by  tlieni  by  reason  of  her  death,  caused  by  the  alleged  negligence  of  the  de- 
fendant company.  The  testimony  on  behalf  of  the  plaintiff  tended  to  show 
that  the  deceased  was  a  widow  lady,  about  the  age  of  79  years,  living  with 
lier  son-in-law  very  near  the  track  of  the  railroad;  and  that  she  was  killed  by 
a  passenger  train  while  attempting  to  cross  the  track  of  the  railroad  at  or  near 
a  point  whetv  it  was  intei*seeted  by  a  highway.  At  the  time  of  her  death  she 
left  several  children,  none  of  whom  were  minors,  but  they  had  all  been  settled 
off  to  themselves  several  years  before  the  death  of  their  mother.  The  old  hidy 
had  a  small  income,  sufficient  for  her  own  support,  derived  from  the  rent  of 
her  land;  but  at  the  time  of  her  death  she  was  living  with  her  daughter,  who 
had  been  in  bad  health  for  several  years,  and  whose  husband  was  also  dis- 
abled; and  was  attending  upon  .them.  The  testimony  tended  to  show  that  the 
deceased  was  quite  active  and  vigorous  for  a  pei*son  of  her  years,  and  was  in 
the  habit  of  rendering  valuable  services  to  her  children  and  grandchildren,  es- 
pecially in  cases  of  sickness;  as  she  claimed  to  have  read  and  to  have  some 
knowledge  of  medicine.  There  was,  however,  no  distinct  evidence  of  the 
value,  in  dollars  and  cents,  of  her  services;  the  testimony  being,  in  general 
terms,  that  her  services  were  of  value  to  her  children  in  saving  them  physi- 
cian's bills,  and  in  many  ways  being  of  material  assistance  to  them;  and  there 
was  also  evidence  that  she  was  in  the  habit  of  assisting  one  of  her  sons,  who 
had  been  disabled  in  the  war,  by  giving  him  money  and  other  things.  The 
evidence  tended  to  show  that  the  country  was  open  at  tbe  place  where  the 
disaster  occurred,  and  that  an  approaching  train  could  be  seen  and  heard  for 
a  considerable  distance;  though  there  was  also  evidence  that,  on  the  side  of 
the  track  from  which  the  deceased  was  probably  returning  at  the  time  she  met 
her  death,  the  view,  at  one  point,  was  obstructed  by  a  depression  in  the  ground, 
and  by  a  sort  of  embankment,  or  mound,  as  the  witnesses  called  it,  upon 
which  wood  was  piled  for  the  train;  and  also  that  there  were  some  trees  or 
bushes  near  the  track,  which,  it  was  claimed,  obstructed  the  view.  The  day 
on  which  the  disaster  occurred  (15th  March,  1884,)  it  was  cold  and  windy,  the 
wind  blowing  down  the  road  in  a  direction  opposite  to  that  from  which  the 
train  approached;  and  when  the  body  of  deceased  was  found  her  head  was 
tied  up  with  a  veil  and  shawl,  and  she  had  on  a  large  bonnet.  The  testimony 
was  that  when  the  train  reached  the  whistle-post,  some  distance  below  the 
highway  crossing,  but  how  far  was  not  shown,  there  were  three  or  four  short 
blows  of  the  whistle  on  the  engine,  but  there  was  no  ringing  of  the  bell,  and 
the  whistle  was  not  kept  blowing  until  the  engine  had  crossed  the  highway. 

At  the  close  of  plaintiff's  testimony  counsel  for  defendant  moved  for  a  non- 
suit upon  the  grounds  hereinafter  more  particularly  stated,  which  motion  was 
refused.  The  defense  then  went  into  their  testimony,  and  first  offered  the 
testimony  of  Mrs.  Neighboui*s,  taken  before  the  coroner's  inquest,  which  at  a 
previous  trial  of  this  case  had  been  offered  by  the  defense,  and  received  then 
without  objection.  Plaintiff's  counsel  objected,  and  the  testimony  was  ruled 
out.  Counsel  for  defendant  then  offered  the  testimony  of  B.  F.  Eaker,  the 
engineer  of  the  train  which  caused  the  death  of  plaintiff's  intestate,  which 
had  been  offered  in  evidence  by  the  defendant  on  a  former  trial  of  this  case, 
and  received  then  without  objection.  This  testimony  was  objected  to  by 
counsel  for  plaintiff,  and  was  likewise  excluded.  After  other  testimony  had 
been  offered  in  behalf  ot  the  defense,  for  the  purpose  of  showing  that  the  death 
of  deceased  was  not  caused  by  any  negligence  on  the  part  of  the  defendant 
company,  but  was  due  to  her  own  gross  negligence,  the  case  was  submitted 
to  the  jury,  under  the  charge  of  the  court,  who  rendered  a  verdict  in  favor  of 
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the  plaintiff  for  $850.  Defendant's  oounsel  then  submitted  a  motion  for  a 
new  trial  upon  grounds  which  are  mostly  embraced  iu  defendant's  ninth, 
tenth,  and  eleventh  grounds  of  appeal.  This  motion  was  also  refused,  and, 
judgment  having  been  entered  in  favor  of  plaintiff,  defendant  appeals,  and, 
moves  for  a  reversal  of  said  judgment  for  the  following  alleged  errors  therein. 
**(!)  In  overruling  defendant's  motion  for  a  nonsuit.  (2)  In  not  admitting 
in  evidence  the  testimony  of  Mrs.  Neighbours.  (3)  In  jiot  admitting  in  evi- 
dence the  testimony  of  B.  F.  Eaker.  (4)  In  charging:  *Was  Mrs.  Petrie 
ffuilty  of  gross  or  willful  negligence  *  *  ♦  when  the  killing  occurred? 
•  *  *  Did  she  go  upon  that  truck  willfully  ?  Did  she  put  herself  willfully 
there  with  that  intention?  Willful  negligence,  gentlemen,  is  where  one  will- 
fully places  himself  in  a  place  of  known  danger,  as  was  illustrated  to  you  in 
the  case  of  one  going  upon  a  track  for  tlie  purpose  of  committing  suicide.' 
(5)  In  charging:  *It  is  not  necessaiy  that  any  witness  should  have  testitied 
to  the  value  in  dollars  and  cents  of  these  services.'  (6)  In  cliarging:  'In 
this  action,  if  the  defendant  is  liable,  funeral  expenses  of  deceased  may  prop- 
erly be  considered  as  among  the  elements  of 'damage,  if  it  is  satisfactorily 
proven  that  the  plaintiff  has  paid  the  same.'  (7)  In  charging:  *  The  failure 
to  blow  the  whistle  or  ring  the  bell,  as  required  by  statute,  if  such  failure  ex- 
isted, would  be  negligence  in  the  defendant,  whet  her  that  failure  occurred  by 
reason  of  the  employment  of  one  of  its  officers  in  arranging  some  other  parts 
about  the  machinery  or  not.'  (8)  In  charging:  *If  a  persson  should  volun- 
tarily put  himself  or  herself  upon  the  track,  and  the  engineer  sees  that  per- 
son, it  is  his  duty  to  endeavor  to  stop  the  train.  To  make  no  such  effort  when 
he  saw  such  person  would  be  gross  negligence.'  (9)  In  refusing  to  charge: 
*If  the  deceased  saw  and  heard  the  train  approach  the  crossing,  and  notwith- 
standing tills  undertook  to  cross  the  track  of  defendant  in  front  of  this  train, 
and  but  for  this  act  of  hers  she  would  not  have  been  killed;  then  the  plaintiff 
cannot  recover.'  (10)  In  refusing  to  charge:  « It  is  the  duty  of  a  person  aj>- 
proaching  a  railroad  crossing,  in  order  to  avoid  danger,  to  stop,  and  look  and 
listen ;  and  if  the  deceased  failed  to  use  her  sense  of  siglit  and  hearing,  and 
walked  upon  the  track  of  an  approaching  train  in  plain  sight  and  hearing, 
and  but  for  this  act  of  hers  would  not  have  been  killed,  then  she  was  guilty 
of  such  negligence  as  will  defeat  the  plaintiff's  right  to  recover.'  (II)  In  re- 
fusing to  charge:  *  If  Mrs.  Petrie  saw  or  heard  the  train  approaching,  or  if 
she,  by  the  exercise  of  reasonable  care,  could  have  seen  or  heaixl  it,  then  the 
defendant  is  not  liable,  even  though  it  failed  to  blow  the  whistle  or  ring  the 
bell,  as  required  by  the  statute.'  (12)  In  refusing  to  charge:  *  Even  if  the 
jury  are  satisfied  in  this  case  that  the  engineer  was  guilty  of  great  negligence 
and  want  of  care,  yet  the  plaintiff  cannot  recover  if  the  deceased  was  also 
guilty  of  contributory  negligence;  that  is  to  say,  that  she  did  not  ol»serve 
proper  care  under  the  circumstances.'  (13)  In  refusing  to  charge:  *  If  the 
deceased  failed  to  observe  proper  care  under  the  circumstances,  tiie  plaintiff 
cannot  recover.'  (14)  In  refusing  to  grant  defendant's  motion  for  a  new 
trial." 

The  second  and  third  grounds  of  appeal,  relating  to  the  admissibility  of  tes- 
timony, will  be  considered  together,  as  they  are  really  governed  by  the  same 
principle.  There  can  be  no  doubt  that  the  testimony  of  these  two  witnesses, 
taken  before  the  coroner's  inquest,  was  originally  incompetent  evidence  in  this 
case.  Even  on  the  trial  of  the  party  charged  with  the  murder  of  the  person 
over  whose  dead  body  the  inquest  was  held,  the  testimony  of  a  witness  takea 
at  such  inquest,  and  who  has  since  died,  has  been  held  incompetent,  (State  v. 
Campbell,  I  Rich.  Law  124,^  and  certainly  such  testimony  is  not  admissible 
on  a  trial  between  persons  who  were  not  parties  to  the  inquest,  and  had  no  le- 
gal connection  therewith.  Indeed,  as  we  understand  it,  this  proposition  is 
conceded;  but  it  is  contended  that,  inasmuch  as  this  confessedly  incompetent 
testimony  was  received  without  objection  on  the  fonner  trial  of  this  case,  it 
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has  thereby  been  made  competent  to  introduce  it  in  this  trial,  upon  the  well- 
settled  principle  that,  where  incompetent  testimony  has  been  received  with- 
out objection  at  the  time  it  is  offered,  it  thereby  becomes  competent.  Burris 
y.  Whitner,  3  S.  G.  510,  and  many  other  cases  to  the  same  effect.  But  whether 
that  principle  can  be  applied  to  this  case  is  what  we  are  now  called  upon  to 
determine.  To  so  apply  it  would,  it  seems  to  us,  ignore  the  nature  and  effect 
of  a  new  trial,  which  is  a  trial  de  novo,  and  is  conducted  just  as  if  there  had 
been  no  previous  trial.  Neither  party  can  rely  upon  the  testimony  as  taken 
at  the  previous  trial*  nor  is  he  bound  thereby.  On  the  contrary,  eacli  party 
must  offer  his  evidence  anew,  iost  as  if  there  had  been  no  previous  trial,  and 
when  it  is  so  offered  it  necesdarily  becomes  subject  to  any  legal  exception 
which  miiy  be  taken  to  it.  Hence,  while  the  testimony  in  question  became 
competent  in  the  former  trial,  because  it  was  not  objected  to  when  offered, 
yet,  having  been  objected  to  when  oifered  at  the  last  trial,  it  was  properly  ex- 
cluded as  incompetent  on  such  trial.  See  1  Greenl.  Ev.  §  163,  and  cases  cited 
in  note  1. 

The  first  ground  of  appeal  imputes  error  to  the  circuit  judge  in  refusing 
the  motion  for  a  nonsuit.  That  motion  was  based  upon  the  following  grounds : 
^*  First,  because  plaintiff  has  failed  to  show  affirmatively  any  negligence  on  the 
part  of  defendant,  causing  the  death  of  Mrs.  Tetiie;  second,  because  plaintiff 
has  failed  to  show  that  the  failure  to  ring  tlie  bell  or  blow  the  whistle  contin- 
uously caused  or  contributed  to  the  death  of  Mrs.  Petrie;  thirds  because  the 
facts  show  that  the  accident  was  caused  by  the  gross  negligence  of  the  de- 
ceased ;  fourth,  that  the  plaintiff  has  failed  to  show  any  beneficial  interest  or 
pecuniary  loss  to  her  children. ''  It  will  be  observed  that  the  phraseology  used 
in  all  these  grounds  is  open  to  objection  when  the  question  is  as  to  a  motion 
for  a  nonsuit;  for  in  such  a  case  the  inquiry  never  i^  whether  the  evidence 
shows  the  existence  of  a  fact  material  to  the  plaintiff's  case,  as  the  question 
whether  such  a  fact  has  been  shown  is  a  question  exclusively  for  the  jury. 
The  true  inquiry  is  whether  there  is  any  evidence  tending  to  show  the  exist- 
ence of  such  facts  as  are  material  to  the  case  of  the  plaintiff;  and  this  inquiry 
is  not  presented  by  any  one  of  these  grounds.  But  waiving  this,  and  assum- 
ing that  the  questions  were  presented  in  proper  form,  we  will  pr6ceed  to  con- 
sider them.  TlTe  first  two  grounds  are  doubtless  based  upon  the  theory  that 
while  the  failure  to  ring  the  bell  or  blow  the  whistle  continuously  until  the 
engine  had  crossed  the  highway  might  be  evidence  of  negligence  on  the  part 
of  the  defendant,  yet  there  was  no  testimony  tending  to  sliow  that  such  neg-' 
ligence  caused  the  death  of  Mrs.  Petrie,  or  in  any  way  contributed  thereto; 
for  in  the  face  of  tlie  express  terms  of  the  statute,  (Gen.  iSt,  §  1483,)  requir- 
ing that  the  bell  should  be  rung  or  the  whistle  sounded  at  a  distance  of,  at 
least,  500  yards  from  the  point  where  a  railroad  crosses  a  public  highway,  and 
kept  ringing  or  sounding  until  the  engine  has  crossed  such  highway,  and  in 
view  of  the  undisputed  testimony  that  this  positive  requirement  of  the  statute 
was  not  complied  with,  it  could  scarcely  be  denied  that  there  was  evidence  of 
negligence  on  the  part  of  the  defendant.  But  it  being  true,  as  contended  for 
by  appellant,  that  it  is  not  sufiicient  to  make  out  plaintiff's  case  that  there 
should  be  simply  evidence  of  defendant's  negligence,  but  that  there  must  also 
be  some  evidence  that  the  injury  complained  of  was  tlie  result  of  such  negli- 
gence, {Glenn  v.  liailroad  Co.,  21 S.  C.  466, )  we  will  proceed  to  inquire  whether 
there  was  any  evidence  tending  to  show  that  the  failure  on  the  part  of  the 
defendant  to  give  the  signals  required  by  statute  in  any  way  contributed  to  the 
injury  complained  of.  We  think  there  was  some  evidence  tending  to  show 
that  fact;  and  whether  it  was  suificientor  not  was  not  for  the  circuit  judge 
to  determine  on  a  motion  for  nonsuit,  but  was  exclusively  for  the  jury,  to 
whom  it  was  properly  left.  The  testimony  is  all  set  out  in  the  case,  and  we 
cannot  go  over  it  with  a  view  of  vindicating  our  conclusion.  It  is  sufficient 
to  say  that  the  circumstances  indicated  by  the  circuit  judge,  in  refusing  the 
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motion  for  a  nonsuit,  afforded  some  evidence  that,  if  the  requirements  of  the 
statute  had  been  complied  with»  the  disaster  might  not  have  occurred.  The 
high  wind  blowing  at  the  time  from  a  direction  opposite  to  that  from  which 
the  train  was  approaching,  together  with  the  manner  in  which  the  old  lady's 
head  was  wrapped  up,  probably  to  protect  her  from  the  cold  wind,  may  have 
been  sufficient  to  prevent  her  from  hearing  the  signal  which  was  given,  and 
may  not  have  been  sufficient  to  have  prevented  her  from  hearing  the  signal 
which  ought  to  have  been  given.  We  cannot  say.  therefore,  that  there  was 
absolutely  no  evidence  tending  to  show  that  the  injury  complained  of  was  the 
result  of  the  negligence  in  failing  to  give  tbesigmtl  as  required  by  the  statute. 

The  third  ground  clearly  cannot  be  sustained,  for  it  has  been  frequently 
held  that  contributory  negligence  is  a  matter  of  defense,  which  must  be  proved 
to  the  Satisfaction  of  the  jury,  and  cannot,  therefore,  constitute  a  ground  for 
a  nonsuit.  Carter  v.  Railroad  Co,,  19  S.  C.  20;  Darwin  v  Railroad  Co,,  23 
S.  C.  531;  and  many  other  cases. 

We  come  next  to  the  fourth  ground  of  the  motion  for  a  nonsuit;  and,  con- 
struing it  in  the  same  liberal  spirit,  it  presents  the  inquiry  whether  there  was 
any  evidence  tending  to  show  that  the  parties  for  whose  benefit  this  action  is 
brought— the  adult  children  of  the  deceased — had  any  beneficial  interest  in 
her  life,  or  suffered  any  pecuniary  loss  by  her  death.  It  would  be  sufficient 
for  the  present  inquiry  to  say  that  there  was  some  evidence  that  the  deceased 
was  In  the  habit  of  rendering  services  to  her  children  which  were  of  value  to 
them,  and  that  would  be  enough  to  carry  the  case  to  the  jury.  It  is  contended, 
however,  that,  unless  the  children  had  some  legal  claim  on  the  deceased  for 
their  support,  no  damages  can  be  recovered  for  their  benefit ;  and  as  the  children 
of  deceased  were  all  adults,  living  to  themselves,  they  could  not  possibly  have 
any  such  claim.  This  tiew  is  based  upon  the  idea  that  the  ^'injury"  spoken 
of  in  the  statute  means  only  the  deprivation  of  a  legal  right.  This,  it  seems 
to  us,  is  a  narrow  view  of  the  statute;  and,  on  the  contrary,  its  language  re- 
pels any  such  view.  There  is  not  only  no  language  in  the  statute  which  re- 
quires such  a  restricted  signification  to  be  placed  upon  the  word  *" injury,"  but 
some  of  its  terms  indicate  that  such  was  not  the  sense  in  which  Uie  word  was 
used.  The  language  of  section  2184  of  the  General  Statutes  Is  as  follows: 
''Every  such  action  shall  be  for  the  benefit  of  the  wife,  husband,  parent,  and 
children  of  the  person  whose  death  shall  have  been  caused,  ♦  •  *  and  in 
every  such  action  the  jury  may  give  such  damages  as  they  may  think  propor- 
tioned to  the  injury  resulting  from  such  death  to  the  parties,  respectively,  for 
whom,  and  for  whose  benefit,  such  action  shall  be  brought,  and  the  amount 
so  recovered  shall  be  divided  among  the  before-mentioned  parties  in  auch 
shares  as  they  would  have  been  entitled  to  if  the  deceased  had  died  intestate, 
and  the  amount  recovered  had  been  personal  assets  of  his  or  her  estate. "  Now, 
it  will  be  observed  that  the  provision  is  that  the  damages  recovered,  in  case 
there  are  only  children  left,  shall  be  divided  equally  among  all  of  the  children, 
whether  some  of  them  be  minors  or  not;  and  this  negatives  the  idea  that  the 
claim  for  damages  rests  upon  the  theory  that  the  beneliciaries  have  been  de- 
prived of  some  legal  right;  for,  in  the  case  supposed,  while  minor  children 
would  have  a  legal  claim  on  their  father  for  support,  the  adults  would  have 
no  such  claim,  and  yet  by  the  terms  of  the  statute  no  distinction  is  made. 
Again  it  will  be  noticed  that  our  statute,  unlike  many  othera  of  asimilar  char- 
acter, does  not  speak  of  "pecuniary"  loss  or  injury,  which  woixi  might  possibly 
tend  to  show  that  the  injury  for  which  damages  are  allowed  was  confined  to 
the  deprivation  of  some  legal  claim  susceptible  of  measurement  by  apecaniary 
standard;  but  its  language  is  broader,  and  gives  the  jury  the  right  to  award 
''such  damages  as  they  may  think  proportioned  to  the  injury  resulting  from 
such  death;*'  and  as  it  is  quite  certain  that  the  beneficiaries  of  the  action  may 
sustain  injury,  by  the  death  of  a  relative,  over  and  above  the  ioes  of  any  legal 
claim  which  they  may  have  upon  such  relative,  it  follows  that  the  view  con* 
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tended  for  cannot  be  sustained.  Tlie  conclusion  which  we  have  reached  is 
sustained  by  higii  authority.  In  the  case  of  Railroad  Co,  v.  Barron,  5  Wall. 
90,  the  view  contended  for  by  the  appellant  was  pressed  by  counsel  in  an  elab- 
orate argument;  but  the  court  held  that  it  was  not  necessary  that  tlie  bene- 
ficiaries should  have  had  a  legal  claim  on  the  deceased,  if  he  had  survived. 
for  their  support.  Our  view  is  also  suppoi ted  by  many  other  authorities  cited 
in  respondentia  argument.  Indeed,  in  the  case  we  have  citeil  from  5  Wall. 
supra.  Nelson,  J.,  in  spciiking  of  the  view  contended  for  by  appellant,  says: 
"This  construction,  we  believe,  has  been  rejected  by  every  court  before  which 
the  question  has  been  presented.**  It  is  quite  clear,  therefore,  that  there  Wjis 
no  error  in  refusing  the  motion  for  a  nonsuit. 

The  language  of  the  charge  excepted  to  in  the  fourth  ground  of  appeal  is 
only  partially  quoted,  and  the  purpose  of  It  seems  to  be  to  convey  the  idea 
that  the  circuit  judge  intended  the  jury  to  understand,  or  left  tliem  to  infer, 
that  there  could  be  no  gross  negligence  on  the  part  of  the  deceased,  unless  she 
went  upon  the  track  for  the  purpose  of  committing  suicide.  But  when  the 
entire  paragraph,  from  whicii  these  extracts  are  taken,  is  read,  (and  for  the 
purpose  of  a  full  understanding  of  the  several  exceptions  the  entire  charge 
should  be  embraced  in  the  report  of  the  case,)  it  is  plain  that  no  such  infer- 
ence wasopen  tothe  jury;  for  the  judge,  after  defining  "gross  negligence'-  in 
terms  to  which  no  exception  litis  been  taken,  proceeded  to  submit  the  ques- 
tion of  fact  to  the  jury  whether  Mrs.  Petrie  was  guilty  of  gross  negligence. 
What  he  said  about  suicide  was  only  as  an  illustration,  and  was  properly  qual- 
ified by  the  following  remark:   "  That  would  be  an  extreme  ciise  of  willfulness. " 

Tbat  portion  of  the  charge  excepted  to  in  the  seventh  ground  of  appeal, 
taken  in  the  connection  in  which  it  was  used,  was  clearly  not  erroneous. 
W^here  the  statute  requires  a  certain  duty  from  a  railroad  company,  the  failure 
to  perform  such  duty  cannot  be  excused  where  the  company  has  failed  to  pro- 
vide a  sutflcient  number  of  officers  or  agents  to  perform  that  and  other  neces- 
sary services  in  running  the  train.  Hence  the  fact  that  the  engineer  was 
engaged  in  arranging  tiie  air-pump  while  approaching  the  crossing,  and  for 
this  nMison  failed  to  give  the  signal  required  by  statute,  would  be  no  excuse 
for  such  failure;  unless  it  was  shown,  as  the  judge  suggested,  that  the  neces- 
sity for  working  on  the  pump  arose  from  a  sudden  and  unexpected  emergency; 
and  there  was  not  only  no  evidence  of  this,  but,  on  the  contrary,  the  testi- 
mony shows  that  this  work  might  just  as  well  have  been  done  before  ap« 
pri^aching  or  after  leaving  the  highway  crossing. 

That  {tortion  of  the  charge  which  forms  the  basis  of  the  eighth  ground  had 
no  application  whatever  to  the  case  as  made  by  the  testimony,  and  was  purely 
speculative.  Hence,  conceding  that  there  was  error  in  telling  the  jury  tbat 
a  supposed  state  uf  facts  woulu  constitute  gross  negligence,  it  is  quite  certain 
that  such  error  could  not  possibly  have  affected  the  result  in  this  case;  for 
there  was  not  only  no  evidence  whatever  that  the  engineer  saw  the  deceased 
on  the  track  in  front  of  his  train,  but,  on  the  contrary,  the  uncontradicted 
evidence  is  that  neither  the  engineer,  nor  any  other  otlicer  connected  with  the 
train,  knew  tliat  she  had  been  run  over  or  knocked  off  the  track. 

The  requests  to  charge  in  the  ninth,  tenth,  and  eleventh  grounds  of  ap- 
peal, which  also  constitute  the  principal  grounds  for  the  motion  for  a  new 
trial,  were  properly  refused.  The  fundamental  vice  in  all  of  these  requests 
is  that  they  called  upon  the  judge  to  pass  upon  questions  of  fact.  The  rule, 
as  we  understand  it,  is  that  the  province  of  the  judge  is  to  give  to  the  jury 
a  definition  of  the  term  "negligence,"  or  "gross  negligence;"  and  then  it  is 
the  exclusive  province  of  the  jury  to  determine  whether  the  facts  proved, 
in  a  given  case,  constitute  negligence  or  gross  negligence.  Bridger  v.  Rail- 
rtHid  Co.t  25  S.  C.  30,  31.  .\s  is  well  said  by  the  chief  justice  in  that  case, 
in  speaking  of  this  maitter  of  neghgence:  "All  agree  as  to  the  geneial  defini- 
tion,->  the  absence  of  ordinary  care.    But  who  is  to  say  whether  the  facts 
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alleged  and  proved  show  this  absence, — the  judge  or  the  jury?  The  judge 
is  requirpd  ^  charge  the  law,  and  the  jury  to  find  the  facts.  The  law,  how- 
ever, does  not  state  what  facts  proved  will  show  the  absence  of  ordinary  care. 
It  could  not  do  so  as  applicable  to  every  case  which  arises.  The  cases  involv- 
ing this  question  are  so  different  in  their  facts,  so  various,  so  complicated, 
and  arising  under  so  many  different  circumstances,  that  it  would  be  utterly 
impossible  to  lay  down  any  general  principle  of  law,  by  which  every  special 
case  could  be  measured  and  tested  as  to  the  fact  of  negligence,  and  wtiich 
would  enable  a  judge  to  say  to  the  jury,  as  matter  of  law,  such  and  such  facts 
show  the  absence  or  presence  of  ordinary  care;"  and  then  he  lays  down  the 
rule  substantially  as  we  have  stated  it.  Of  course  the  same  rule  applies  where 
the  question  is  as  to  gross  negligence  as  in  cases  of  ordinary  negligence. 
This  being  the  rule,  it  follows  tliat  the  circuit  judge  committed  no  error  in 
refusing  to  charge  that  the  existence  of  certain  facts  precluded  the  plaintiff^s- 
right  to  recover;  for  that  would,  in  effect,  have  been  a  charge  that  a  given 
state  of  facts  constituted  gross  negligence,  whereas  that  was  a  question  for 
the  jury.  It  will  be  observed  that  the  question  is  not  whether  the  judge  erred 
in  simply  refusing  to  instruct  the  jury  that  it  was  the  duty  of  a  person  ap- 
proaching a  railroad  crossing  to  use  his  senses  of  sight  and  hearing  in  order 
to  protect  himself  from  the  danger  of  a  collision,  but  the  question  is  whether 
he  erred  in  refusing  to  go  further,  and  instruct  the  jury  that  such  failure  waa 
gross  negligence,  and  would,  in  this  case,  defeat  the  plaintiff's  right  to  recover. 

The  requests  to  charge  whicb  constitute  the.basis  of  the  twelfth  and  thir- 
teenth  grounds  of  appeal  were  not  really  refused.  The  statute  (Gen.  St.  § 
1529)  provides  that  where  a  pereon  is  injured  by  a  collision  with  a  railroad 
train,  at  a  highway  crossing,  by  reason  of  the  negligence  of  the  company  to 
give  the  required  signals,  the  company  siiall  be  liable  for  the  damages  thereby 
sustained,  "unless  it  is  shown  that,  in  addition  to  a  mere  want  of  ordinary 
care,  the  person  injured  *  *  *  was,  at  the  time  of  the  collision,  guilty  of 
gross  or  willful  negligence,  or  was  acting  in  violation  of  the  law;  and  that 
such  gross  or  willful  negligence  or  unlawful  act  contributed  to  the  injury." 
Nothing  is  said  in  the  act  about  observing  proper  care;  and  hence  the  circuit 
judge,  in  dealing  with  these  requests,  declined  to  adopt  the  word  "proper," 
but,  following  the  language  of  the  statute,  instructed  the  jury,  as  he  had  done 
before,  that  if  the  deceased  was  guilty  of  gross  negligence,  which  contributed 
to  the  injury,  then  she  could  not  recover;  and  that  taking  the  words,  "if  slie 
did  not  observe  proper  care, "  to  mean  that  she  was  guilty  of  gross  negligenccr 
then  the  request  was  good  law.  In  this  there  certainly  was  no  error,  for  he 
simply  translated  the  incorrect  language  of  the  request  into  the  more  accu- 
rate terms  employed  in  the  statute. 

The  fourteenth  ground  of  appeal  has  already  been  considered,  except  in  so 
far  as  the  motion  for  a  new  trial  was  based  upon  the  ground  that  the  damages 
given  were  excessive.  It  is  so  well  settled  that  the  decision  of  the  circuit 
judge,  upon  this  point  is  final  that  it  is  only  necessary  to  refer  to  some  of  the 
cases,     iiteele  v.  Railroad  Co,,  11  8.  0.  589,  and  the  cases  therein  cited. 

It  only  remains  to  consider  the  questions  raised  by  the  fifth  ground  of  ap- 
peal, as  to  the  mode  of  proving  the  amount  of  the  damages;  and  by  the  sixth 
ground,  as  to  the  elements  which  may  enter  into  the  estimate.  As  to  the 
former  question  it  is  very  obvious  that  in  many  cases,  slander,  etc.,  it  is  im- 
possible to  show  by  evidence  the  amount  in  dollars  and  cents,  of  the  damages 
sustained;  and  yet  we  have  never  heard  it  suggested  even  that  the  inability 
to  do  tl)is  precludes  the  jury,  when  the  tacts  and  circumstances  are  laid  before 
them,  from  making  their  own  estimate  of  the  amount  of  the  damages  recov- 
erable In  such  cases,  and  we  see  no  reason  why  the  same  cannot  be  done  In  a 
case  like  this.  Even  if  witnesses  had  undertaken  to  testify  as  to  the  amount 
of  damages,  in  dollars  and  cents,  wliich  the  beneficiaries  in  this  action  had 
sustained  by  the  loss  of  their  mother,  such  testimony  could  only  have  been  the 
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opinions  or  estimates  of  such  witnesses,  based  upon  the  facts  and  circum- 
stances of  the  case,  and  it  seems  to  us  tliat  the  jurj  was  quite  as  competent 
to  make  such  estimate  as  the  witnesses  would  have  been.  See  what  is  said 
upon  this  subject  by  Nelson,  J.,  in  Railroad  Co,  v.  Barron,  supra.  As  to 
the  other  question,— whether  the  funeral  expenses  could  properly  constitute 
an  element  in  estimating  the  amount  of  the  damages, — it  seems  to  us  that  the 
authorities  cited  by  respondent's  counsel  in  his  argument  fully  sustain  the 
ruling  of  the  circuit  Judge.  The  judgment  of  this  court  is  that  the  judgment 
of  the  circuit  court  be  affirmed. 

Simpson,  0.  J.,  and  McGowan,  J.,  concur. 


OlTY  €k>XJNGIL  OF  xVNDEUSON   9.  O'DONNSLL* 
(Supreme  Court  of  South  Carolina.    October  9, 1S88.) 

1.  MUNICIPAL  COBPOBATIONS— ChARTEK  AmRNDMBNT— BX  P08T  FaOTO  LaW. 

Act  8.  C.  Deo.  34, 18S7,  which  ameaded  act  Feb.  9,  ISSd,  granting  the  charter  of 
the  city  of  Anderson,  by  altering  the  mode  of  trial  of  offenses  against  municipal  or-, 
dinanoes,  hut  not  changing  the  nature  of  the  offense,  nor  the  evidence  necessary, 
nor  the  punishment  of  the  offense,  applies  to  acts  done  hefore  its  passage,  and  is 
not  ex  post  facto. 

2.  Criminal  Law— Appbal  tbom  Matob^Trial  db  Noya 

Under  the  sixth  section  of  said  act  of  1887,  providing  for  an  appeal  from  the  judg- 
ment of  the  mayor  to  the  city  council,  in  case  of  conviction  of  a  violation  of  afi  or- 
dinance, upon  the  appellant  giving  bond,  and  that  in  such  case  '*the  mayor  shall 
preside  and  the  aldermen  shall  sit  as  a  jury  to  try  the  facts  involved,  and  may  also 
reverse,  modify,  or  affirm,  the  ruUngs  of  the  mayor  in  the  first  trial, "  the  case  is 
tried  before  the  counoil  ae  ruyvo;  and  it  is  reversible  error  to  try  the  cause  upon 
the  written  evidence  taken  before  the  mayor  on  the  former  trial,  over  defendant's 
objection. 
8.  Bamb— Bar— Othbb  Action  Pbndino. 

It  is  no  bar  to  a  proaeoatlon  under  such  ordinance  that  defendant  has  been  ar- 
rested and  recognized  to  appear  before  the  court  of  general  sessions  to  answer  a 
prosecution  for  the  same  act  under  a  statute  of  the  state. 

4.  JUBT— Right  to  Jury  Trial— Con8Titutioxai.  Law. 

XJnder  Const.  S.  C.  art.  1,  SS  Hi  18, 14,  19,  which  provide  that  the  right  of  jury 
trial  **stiall  remain  inviolate; "  that  no  law  shall  be  enacted  i* subjecting  any  person 
to  punishment  without  trial  by  jury ; "  that  a  person  ^aocused  of  any  orime  or  of- 
fense  shaU  have  a  speedy  and  public  trial  by  an  impartial  jury;*'  and  that  "^all  of- 
fenses less  than  felony,  and  in  which  the  punishment  does  not  exceed  a  fine  of  one 
hundredMollars,  or  imprisonment  for  thirty  days,  shall  be  tried  summarily  before 
a  justice  of  the  peaoe  or  other  officer  authorized  by  law,  "—an  act  authorizing  the 
trial  of  a  violation  of  a  nranioipal  ordinance  against  the  sale  of  liquor,  before  the 
mayor  without  a  jury.  Is  valid.    Following  Ex  parte  Schmidbj  34  S.  C.  863. 

5.  Evidence — Judicial  Notice— PrBLicATiox  op  Ordinance. 

A  mayor  of  a  city  may  take  judicial  notice  that  an  ordinance  under  which  a  pros- 
eccitlon  is  instituted  before  him  has  been  duly  published.  FoUowing  CTiarlesUm 
V.  Chur,  3  BaUey,  1(H. 

Appeal  from  general  sessions  circuit  court  of  Anderson  county;  J.  J.  Nor- 
ton, Judge. 

Prosecution  for  violation  of  an  ordinance  of  the  city  of  Anderson,  against 
John  O'Donnell,  begun  before  the  mayor,  whose  decision  was,  on  defendant's 
appeal,  affirmed  by  the  council;  and  defendant  appealed  to  the  circuit  court, 
where  the  conviction  was  affirmed,  and  defendant  again  appeals. 

Prince  A  Vandiver  and  Murray,  Breazeale  &  Murray ,  for  appellant.  Wells 
^  Orr  and  Brown  &  Trtbble,  for  tlie  City. 

McIvER,  J.  In  February,  1888,  the  defendant  was  charged,  before  the 
mayor  of  the  city  of  Anderson,  with  the  violation  of  one  of  the  ordinancis  of 
the  said  city  in  selling  spirituous  liquors  without  a  license,  on  the  2d  of  Jan- 
uary, 1888.  It  being  admitted  that  the  appellant  had  been  arrested  under  a 
waiTant  issued  by  a  trial  justice,  and  bound  over  for  trial  in  the  court  of  ses- 


Digitized  by  VjOOQIC 


624  SOUTHEASTERN  REPORTER,  [S.  C. 

sions  for  the  same  act  of  selling,  his  counsel  submitted  a  motion  to  dismiss 
the  case  upon  the  ground  that  the  same  case  was  pending  in  the  court  of  ses- 
sions, and  tlierefore  the  mayor's  court  was  without  jurisdiction,  which  mo- 
tion was  refused.  Appellant  tlien  demanded  a  trial  by  jury,  which  was  like- 
wise refused,  and  the  mayor  proceeded  to /try  the  case  without  a  jury,  during 
whicli  the  various  points  hereinafter  specified  were  made  and  overruled,  and 
appellant  was  convicted  and  sentenced  "to  pay  a  fine  of  seventy-five  dollars, 
or  thirty  days'  work  on  the  streets  of  Anderson."  Thereupon  defendant  a|>- 
pealed  to  the  city  council,  and  the  case  was  heard  by  the  full  council.  On  tlie 
call  of  the  case  the  council  determined,  first,  to  pass  upon  the  several  points 
of  law  ruled  by  the  mayor,  all  of  which  were  atHrmed.  The  mayor  then  swore 
the  aldermen  to  try  the  case  as  a  jury,  at  which  trial  the  mayor  presided.  Ap- 
pellant then  moved  that  the  witnesses  be  produced,  and  the  evidence  retaken 
in  the  presence  of  the  full  council;  but  this  motion  was  refused,  and  the  coun- 
cil proceeded  to  try  the  case  upon  the  evidence  taken  by  the  mayor  at  the  first 
trial.  At  this  trial  defendant  was  again  convicted,  and  thereupon  he  ap- 
pealed to  the  circuit  court  upon  the  several  grounds  mentioned  in  the  judg- 
ment ot  tliat  court.  That  appeal  was  heard  by  the  court  of  sessions,  and  his 
honor,  Judge  Norton,  presiding,  rendered  judgment  dismissing  the  appeal; 
and  the  defendant  now  appeals  to  this  court  upon  the  several  grounds  set  out 
in  the  record. 

These  grounds  raise  substantially  the  following  questions:  (1)  Whether 
thei^  was  error  in  refusing  to  dismiss  the  case  upon  the  ground  that  another 
prosecution  was  pending  in  the  court  of  sessions  against  the  defendant  for  the 
same  act  of  selling.  (2)  Whether  there  was  error  in  refusing  to  allow  the  de- 
fendant a  trial  by  the  full  council  in  the  first  instance.  (3)  Whether  the  trial 
should  have  been  had  under  the  original  charter,  or  under  the  charter  as 
amended.  (4)  Whether  tliere  was  error  in  holding  that  the  mayor  might  take 
judicial  notice  of  the  fact  that  the  ordinance,  under  which  defendant  was 
tried,  had  been  duly  published.  (5)  Whether  the  trial  by  the  full  council 
should  have  been  de  novo,  or  on  the  evidence  taken  in  writing  by  the  mayor 
on  the  first  triaL  (6)  Whether  defendant  was  entitled  to  a  trial  by  jury.  The 
first  question  will  be  passed  over  for  the  present  and  taken  up  in  connection 
with  the  sixth. 

As  to  the  second  question,  it  does  not  distinctly  appear  in  the  statement  of 
the  case  as  prepared  for  argument  here  that  the  defendant  made  any  demand 
for  trial  by  the  full  council  in  the  first  instance;  but  waiving  this,  and  con- 
ceding that  such  demand  was  made,  we  are  unable  to  find  anything  either  in 
the  original  or  amended  charter  of  the  city  of  Anderson  which  would  warrant 
such  a  demand.  They  both  provide  for  a  trial  by  the  mayor  in  the  first  in- 
stance, with  a  right  of  appeal  to  the  full  council. 

For  a  full  understanding  of  the  third  question  it  will  be  necessary  to  state 
that  the  original  charter  of  the  city  of  Anderson,  granted  by  the  act  of  9th 
February,  1882,  (17  8t.  972,)  was  amended  in  several  particulars  by  an  act 
approved  24th  of  December,  1887,  (19  St.  950;)  and  that,  while  the  former 
act  contained  a  provision  declaring  that  it  should  take  effect  immediately  upon 
its  passage,  the  latter  act  contained  no  such  provisidVi ;  and  therefore  it  is  ar- 
gued that  the  act  amending  tlie  charter  did  not  take  effect  until  the  20th  d^y 
after  its  approval  by  the  governor  under  the  provisions  of  the  act  of  23d  De- 
cember, 1879,  (17  St.  69;)  and  inasmuch  as  the  act  of  illegal  selling  with  which 
defendant  was  charged  took  place  on  the  2d  of  January,  1888,  within  tlie 
20  days  after  the  approval  of  the  act  amending  the  charter,  that  act  had  not 
then  taken  effect,  and  hence  his  trial  under  that  act  was  a  violation  of  the  ex 
post  facto  clause  of  the  constitution.  It  will  be  observed,  however,  that 
the  amendatory  act,,  in  so  far  as  it  concerns  our  present  inquiry,  reads  as  fol- 
lows: "That  an  act  entitled  •  An  act  to  incorporate  the  city  of  Anderson,"  ap- 
proved February  9, 1882,  be,  and  the  same  is  hereby,  amended  by  striking  out 
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section  six  thereof,  and  inserting  the  following  in  lieu  thereof,  to- wit;"  and 
then  follows  the  language  of  the  section  directed  to  be  inserted  in  the  original 
charter.  This  amendatory  provision  having  thus  been  incorporated  in,  and 
made  a  part  of,  the  original  charter,  it  may  well  be  questioned^ whether  it  did 
not  thus  become  affected  by  and  subject  to  the  provisions  of  the  21st  section 
of  the  original  charter,  whereby  it  is  declared  "that  this  act  shall  go  into  ef- 
fect immediately  upon  its  passage."  Nichols  v.  Briggs,  lb  S.  C.  482.  Of 
course,  we  do  not  mean  to  intimate  that  the  provisions  of  the  amendatory  act 
could  be  applied  to  anything  done  prior  to  its  passage;  for  the  rule  is  that, 
when  a  statute  is  amended  by  declaring  that  it  shall  read  in  a  given  way,  the 
amendment  has  no  retronctive  force,  (Potter's  Dwar.  St.  165,)  but  simply  this: 
that  inasmuch  as  the  original  charter  contained  a  provision  declaring  that  it 
should  go  into  effect  immediately  upon  its  passage,  the  amendment,  which  is, 
in  terms,  made  a  part  of  the  original  act,  might,  under  the  same  provision, 
take  effect  immediately  upon  its  passage.  If,  therefore,  tlie  amended  charter 
be  regarded  as  having  taken  efTect  on  the  day  of  its  passage, — 24th  December, 
1887,— then  clearly  tlie  amendatory  act  is  not  subject  to  the  objection  urged 
against  it,  as  ex  post  facto  legislation ;  for  the  act  with  which  appellant  is 
charged  was  not  done  until  the  2d  of  January,  1888,  several  days  after  the 
adoption  of  the  amendment. 

But  waiving  this,  and  assuming  that  the  amendatory  act  did  not  take  ef- 
fect until  the  20th  day  after  its  approval  by  the  governor,  it  is  still  necessary 
to  inquire  whether  such  act  is  obnoxious  to  the  constitutional  provision  for- 
bidding the  enactment  of  ex  post  facto  laws.  It  is  conceded  that  every  law 
which  has  a  retroactive  effect  is  not  necessarily  an  ex  pout  facto  law,  in  the 
sense  of  this  constitutional  provision;  for  a  law  which  simply  affects  the  rem- 
edy or  mode  of  proceeding,  or  the  court  in  which  the  remedy  is  obtained,  does 
not  come  in  conflict  with  such  provision.  See  State  v.  Sullivan,  14  Rich. 
Law,  281,  where  it  is  said  that  "it  has  been  expressly  held  that  a  statute,  cre- 
ating a  new  court,  or  conferring  a  new  jurisdiction,  or  enlarging  or  diminish- 
ing the  powers  of  an  existing  court,  is  not  an  ex  post  facto  law. "  Citing  Wales 
V.  Belcher,  3  Pick.  508;  Com.  v.  Phillips,  11  Pick.  28.  Now,  this  is  precisely 
the  nature  of  the  change  of  the  law  by  the  amendment  to  the  charter  of  the 
city  of  Andei*son.  Tliere  was  no  change  made  in  the  nature  of  the  offense, 
or  of  its  constituent  elements,  nor  in  the  nature  or  amount  of  the  evidence 
necessary  to  prove  the  charge,  nor  was  the  nature  or  amount  of  the  punish- 
ment altered.  It  was  si  mply  a  change  in  the  mode  of  trial.  We  do  not  think, 
therefore,  tliat  such  an  amendment  can  be  properly  regarded  as  an  «»  post 
facto  law.  The  cjise  of  Kring  v.  Missouri,  107  U.  S.  221,  2  Sup.  Ct.  Rep. 
443,  relied  on  by  counsel  for  appellant,  we  do  not  think  is  in  point.  In  that 
case  the  appellant  had  pleaded  guilty  of  murder  in  the  second  degree,  and, 
upon  appeal  from  the  judgment  rendered  upon  such  plea,  the  judgment  was 
set  aside,  and  a  new  trial  ordered,  upon  the  ground  that  appellant  had  been 
misled  into  entering  that  plea.  He  was  then  tried  again,  and  convicted  of 
murder  in  the  first  degree,  when  he  appealed  again,  upon  the  ground  that  un- 
der the  law  of  Missouri,  as  it  stood  at  the  time  the  homicide  was  committed, 
the  acceptance  of  a  plea  of  guilty  of  murder  in  the  second  degree  operated  as 
an  acquittal  of  the  charge  of  murder  in  the  first  degree.  It  appeared,  how- 
ever, that  after  the  homicide  was  committed,  but  before  the  plea  of  guilty  was 
accepted,  the  law  had  been  changed,  so  as  to  abrogate  the  rule  previously  es- 
tablished as  to  the  effect  of  the  acceptance  of  a  plea  of  guilty  of  murder  in  the 
second  degree  when  the  judgment  rendered  thereon  has  been  set  aside,  and  to 
declare  that  when  such  a  judgment  has  been  set  aside  the  former  trial  is  to  be 
regarded  as  a  mistrial,  and  the  new  trial  is  to  be  had  as  if  there  had  been  no 
previous  trial  or  judgment;  so  that  the  only  question  before  the  supreme  court 
of  the  United  States  was  whether  this  change  in  the  law  was  ex  post  facto  in 
its  character  when  applied  to  appellant's  case,  and  that  court,  by  a  bare  ma- 
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jority,  held  that  it  was.  The  main  ground  of  their  decision,  however,  seems 
to  have  been  that  the  change  in  the  law  did  not  merely  affect  the  mode  of  pro- 
ceeding, but  deprived  the  appellant  of  the  protection  which,  under  the  oldlaw, 
the  former  judgment  would  have  afforded  him;  for  it  was  conceded  that,  un- 
der the  law  as  it  stood  at  the  time  the  homicide  was  committed,  he  could  never 
have  been  convicted  of  murder  in  the  first  degree  after  judgment  rendered  on 
his  plea  of  guilty  of  murder  in  the  second  degree,  even  though  that  judgment 
was  s ubsequently  set  aside.  As  Mr.  Justice  Miller,  in  deli veri ng  the  opinion 
of  the  majority  of  the  court,  said,  the  new  law,  "so  changes  the  rule  of  evi- 
dence that  what  was  conclusive  evidence  of  innocence  of  the  higher  grade  of 
murder  when  the  crime  was  committed,  namely,  a  judicial  conviction  for  a 
lower  grade  of  homicide,  is  not  received  as  evidence  at  all,  or,  if  received,  is 
given  no  weight  in  behalf  of  the  offender.  It  also  changes  the  punishment, 
for,  whereas  the  law  as  it  stood  when  the  homicide  was  committed  Wiis  that, 
when  convicted  of  murder  in  the  second  degree,  he  could  never  be  tried  or 
punished  by  death  for  murder  in  tlie  first  degree,  the  new  laws  enacts  that  he 
may  be  so  punished,  notwithstanding  the  former  conviction.  *'  Counsel  for  ap- 
pellant also  relies  upon  certain  language  of  Mr.  Justice  Washington  in  U, 
8,  V.  Hall,  2  Wash.  C.  C.  366,  quoted  with  approval  in  Kring  v.  Missouri. 
That  language,  fully  quoted,  is  as  follows:  "An  ex  post  facto  law  is  one  which. 
in  its  operation,  makes  that  criminal  which  was  not  so  at  the  time  the  action 
was  performed,  or  which  inci*eases  the  punishment,  or,  in  short,  which,  in  re- 
lation to  the  offense  or  its  consequences,  altera  the  situation  of  a  party  to  his 
disadvantage. "  And  again  he  adds,  by  way  of  application  to  that  case,  which 
was  for  a  violation  of  the  embargo  laws:  "If  the  enforcing  law  applies  to  this 
case,  tliere  can  be  no  doubt  that,  so  far  as  it  takes  away  or  impaii*s  the  defense 
which  the  law  had  provided  the  defendant  at  the  time  when  the  condition  of 
this  bond  became  forfeited,  it  is  ex  post  facto,  and  inoperative."  Now,  it  is 
quite  clear  that  the  amendment  to  the  plaintiff *s  charter  does  not  in  any  re- 
spect change  the  punishment  to  which  the  appellant  was  liable  under  the  orig- 
inal charter,  nor  does  it  alter  any  rule  of  evidence  then  existing,  nor  does  it, 
"in  relation  to  the  offense  or  its  consequences,"  alter  the  situation  of  appel- 
lant, nor  does  it  takeaway  or  impair  any  defense  which  under  the  old  law  he 
might  avail  himself  of.  It  seems  to  us  clear,  therefore,  that  there  is  nothing 
in  either  of  the  cases  relied  on  applicable  to  the  case  under  consideration. 

The  fourth  question  is  disposed  of  by  the  case  of  Charleston  v.  Chur,  2 
Bailey,  164,  where  the  point  is  distinctly  ruled  adversely  to  the  view  contended 
for  by  the  appellant. 

On  the  fifth  question  we  cannot  concur  in  the  view  taken  by  the  circuit  judge, 
and  upon  this  ground  there  must  be  a  new  trial.  This  question  turns  upon 
a  proper  construction  of  the  sixth  section  of  plaintiff's  charter,  as  amended  by 
,  the  act  of  24th  December,  1887.  That  section  empowers  the  mayor  to  try  all 
offenders  against  the  ordinances  of  the  city  in  a  summary  manner,  without  a 
jury,  with  the  right,  to  the  party  feeling  himself  aggrieved,  of  appeal  to  the 
city  council,  provided  he  gives  the  proper  notice,  and  security  "to  appear  and 
defend"  before  the  city  council.  The  final  provision  is  in  these  wonls:  "In 
all  cases  appealed  to  the  city  council  the  mayor  shall  preside,  or  some  alder- 
man, as  hereinbefore  provided;  and  the  aldermen  shall  sit  as  a  jury  to  try  the 
facts  involved;  and  may  also  reverse,  modify,  or  affirm  any  or  all  of  the  rulings 
of  the  mayor  in  the  first  trial  of  the  case.*'  It  seems  to  us  that  this  language 
plainly  implies  that,  "in  all  cases  appealed  to  the  city  council,"  the  trial  must 
be  de  novo,  and  the  witnesses  must  be  examined  before  the  council  ju3t  as 
though  there  had  been  no  previous  trial.  It  will  be  observed  that  the  provis- 
ion is  that  "the  aldermen  shall  sit  as  a  jury,  to  try  the  facts  involved;"  and 
this  necessarily  implies  that  the  witnesses  are  to  be  sworn  and  examined  just 
as  in  other  cases  of  jury  trial;  for  we  know  of  no  instance,  where  that  mod<^ 
of  trial  is  prescribed,  in  which  the  presence  of  the  witnesses  can  be  dispensed 
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with,  except  by  consent,  and  except  where  their  testimony  is  permitterl  to  be 
taken  by  com  in  ission .  It  seems  to  us  that  it  would  be  a  contradiction  in  terms 
to  say  that,  when  the  statute  expressly  declares  that  the  aldermen  '* shall  sit 
5IS  a  jury  to  try  the  facts  involved,"  they  may  nevertheless  try  such  facts  in  a 
way  totally  unknown  to  a  jury  trial.  We  can  conceive  of  no  other  reason  why 
the  words  just  quoted  should  liave  been  inserted  in  the  statute,  except  for  the 
purpose  of  showing  that  the  cases  appealed  to  the  city  council  were  not  to  be 
heard  as  appeals  usually  are,  but  that  the  .facts  involved  were  to  be  tried  by 
the  aldermen,  sitting  as  a  jury,  in  the  only  mode  recognized  in  that  mode  of 
trial.  We  do  not  think  that  the  additional  words,  "and  may  also  reverae, 
modify,  or  affirm  any  or  all  of  the  rulings  of  the  mayor  in  the  drst  trial  of  the 
ca.^^e,"  can  have  the  effect  of  qualifying  the  conclusion  to  which  the  previous 
-words,  *'sball  sit  as  a  jury,"  manifestly  point.  On  the  contrary,  these  ad- 
<Htional  words  show  the  purpose  to  confer  upon  the  aldermen  twoditferent 
and  distinct  powers:  (1)  To  try  the  facts  involved  sitting  as  a  jury;  (2)  to 
reverse,  affirm,  or  modify  the  law  as  ruled  by  the  mayor.  This  is  apparent 
from  the  use  of  the  word  '*also, " — "and  may  also  reverse, "  etc. ;  which  shows 
that  an  additional  power  was  intended  to  be  conferred,  and  that  the  province 
of  the  aldermen  was  not  to  be  confined  merely  to  trying  the  facts  involved, 
but  that  they  should  ''also"  have  power  to  review  the  law  as  applied  by  the 
mayor,  to  which  the  word  "rulings"  clearly  points,  as  that  is  a  woitl  peculiarly 
applicable  to  a  legal  question,  and  is  seldom,  if  ever,  applied  to  a  Onding  of 
fact.  It  seems  to  us  that  the  language  of  the  statute  clearly  indicates  that 
the  intention  was,  "in  all  cases  appealed  to  the  city  council,"  that  the  whole 
case,  both  fact  aM  law,  should  be  retried  de  novo,  and  not  beard  as  appeals 
usually  are.  There  are  otiier  expressions  in  the  statute  which  point  to  the 
same  conclusion.  The  trial  by  the  mayor  is  spoken  of  as  "the  first  trial  of 
the. case,"  manifestly  contemplating  a  second  trial  by  the  council,  and  not  a 
mere  appeal ;  for  the  hearing  of  an  appeal  in  the  usual  form  is  not,  properly 
speaking,  a  trial  of  the  case.  See  State  v.  Davids  14  S.  G.  483;  State  v.  Jtf- 
coat,  20  S.  0.  886.  Then,  again,  the  condition  of  the  bond  which  defendant 
must  give  in  order  to  carry  his  case  before  the  full  council  is  not  to  appear  and 
l>rosecute  his  appeal, — which  would  be  the  most  appropriate  language,  if  the 
intention  was  to  give  him  a  mere  right  of  appeal, — but  the  language  is,  "to 
appear  and  defend,"— just  such  language  as  would  be  appropriate  to  a  r,etrial 
or  a  second  trial  of  the  case. 

The  sixth  question  involves  the  appellant^s  right  to  a  trial  by  jury.  This 
right  is  claimed  under  three  sections  of  the  constitution;  article  1,  §  11, 
which  declares:  "Tiie  right  of  trial  by  jury  shall  remain  inviolate;"  section 
13,  which  declares  that  every  person  charged  with  any  crime  or  offense  shall 
have  the  right  to  a  speedy  and  public  trial,  "by  an  impartial  jury;*'  and  sec- 
tion 14,  which  declares  that  "the  general  assembly  shall  not  enact  any  law 
that  shall  subject  any  person  to  punishment  without  trial  by  jury."  To  give 
these  provisions  the  extensive  effect  claimed  for  them  in  the  argument  of  one 
of  the  counsel  for  appellant,  would  result  in  depriving  the  legislature  of  the 
power  of  investing  a  municipal  court  with  jurisdiction  to  try,  without  a  jury, 
one  who  violates  any  ordinance  of  such  municipality;  for  if,  as  is  well  settled, 
{State  V.  Williams,  11  S.  C.  292,)  every  ordinance  passed  by  a  municipal  cor- 
poration derives  its  authority  from  the  legislative  power  of  the  state;  and  if, 
as  is  argued,  the  general  assembly  has  no  power  to  enact  any  law  subjecting 
a  person  to  punishment  without  a  trial  by  jury,  then  it  would  follow  neces- 
sarily that  the  legislature  could  not,  either  directly,  or  through  the  legislative 
power  it  may  confer  upon  a  municipal  corporation,  provide  for  the  trial,  with- 
out a  jury,  of  a  person  for  violating  any  ordinance  of  a  municipal  corporation. 
But,  so  far  as  we  are  informed,  there  is  no  text  writer  and  no  case  which  goes 
to  this  extent.  Even  Judge  Dillon,  in  his  work  on  Municipal  Corporations, 
(volume  1,  §  488,  8d  Ed«,)the  authority  principally  relied  on  by  appellant. 
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expressly  admits  that  ''violations  of  municipal  by-laws  proper,  such  as  fair 
within  tlie  description  of  municipal  police  regulations,  •  •  *  the  l^is- 
lature  may  authorize  to  be  pr6secuted  in  a  summary  manner,  by  and  in  the 
name  of  the  corporation,  and  need  not  provide  for  a  trial  by  jury."  But  what 
is  conclusive  upon  this  point  is  that  the  view  contended  for  is  directly  in  con- 
flict with  the  recent  decision  of  this  court  in  Ex  parte  Schmidt,  24  S.  C.  3^. 
Indeed,  the  constitution  itself  seems  to  recognize,  what  we  shall  presently  see 
was  the  well-settled  doctrine,  that  these  special  provisions,  securing  the  right 
of  trial  by  jury,  related  only  to  those  cases,  or  rather  that  character  of  cases,  in 
which  the  right  existed  at  the  adoption  of  the  constitution ;  for  recognizing  the 
fact  that,  prior  to  the  adoption  of  the  constitution,  offenses  of  a  certain  char- 
acter were  triable  by  inferior  courts  without  a  jury,  it  provides  in  section  19» 
art.  1:  "All  offenses  less  than  felony,  and  in  which  the  punishment  does  not 
exceed  a  fine  of  one  hundred  dollars,  or  imprisonment  for  thirty  days,  shall 
be  tried  summarily  before  a  justice  of  the  peace,  or  other  officer  authorized  by 
law,"  etc.  Here  the  language  is  imperative, — shall  be  tried  before  a  justice 
of  the  peace  or  other  officer;  and  there  is  no  provision  for  a  jury.  This,  it 
seems  to  us,  was  intended  to  show  that,  notwithstanding  the  previous  provis- 
ions securing  the  right  of  trial  by  jury,  a  certain  class  of  offenses,  of  a  minor 
character,  should  be  tried  before  an  inferior  tribunal,  as  they  had  beeu  prior 
to  the  adoption  of  the  constitution.  As  we  have  said,  the  well-setUed  doctrine, 
in  this  state  at  least,  as  well  as  in  many  otiier  states,  is  that  these  general 
constitutional  provisions,  securing  the  right  of  trial  by  jury,  are  to  be  read  in 
the  light  of  the  law  existing  at  the  adoption  of  the  oonstitatlon.  They  were- 
not  designed  to  extend  the  right  of  trial  by  jury,  but  eicbply  to  secure  that 
right  as  it  tlien  existed.  To  use  the  language  of  Wilds,  J.,  in  White  v. 
Kendrfck,  1  Brev.  471,  these  provisions  "established  an  epodi  from  which 
legislative  innovation  on  the  trial  by  jury  should  cease;"  and  after  meQtion- 
ing  several  trlb.nnHls,  sue!)  as  courts  of  equity  and  ordinary,  courts-martial, 
and  courts  of  justices  of  the  peace,  in  which  the  right  of  trial  by  jury  -was 
never  recogniztr-d,  he  adds:  "They  are,  however,  exceptions  which  were  fa- 
miliarly known  at  the  adoption  of  our  constitution,  and  were  intended  to  be  as 
inviolably  preserved  in  that  instrument  as  the  rule  itself."  To  the  same  ef- 
fect see  the  remarks  q^  Eakle,  J.,  in  State  v.  Muxoy,  1  McMul.  501,  and  of 
O'Neall,  J.,  in  State  v.  Simons,  2  Speer,  761.  See,  also,  State  v.  Qlenn.  54 
*Md.  572,  where  it  is  said:  "When  it  is  declared  that  a  party  is  entitled  to  a 
speedy  trial  by  an  impartial  jury,  that  must  be  understood  as  referring  to  such 
crimes  and  accusations  as  have,  by  the  regular  course  of  the  law  and  the  es- 
tablished modes  of  procedure,  as  theretofore  practiced,  been  the  subjects  of 
jury  trial."  See,  also,  MoGear  v.  Woodruff,  33  N.  J.  Law,  213,  where  it  was 
held  that  such  a  constitutional  provision  does  not  prevent  the  enforcement  of 
municipal  ordinances  without  a  jury  trial.  It  is  clear,  therefore,  that,  as 
municipal  courts  had  the  power  to  try  offenders  for  violating  the  ordinances 
of  the  municipality  without  a  jury,  at  the  time  of  the  adoption  of  the  consti- 
tution, they  still  have  that  power,  notwithstanding  the  several  provisions  of 
that  instrument  invoked  by  the  appellant. 

It  is  contended,  however,  that  the  jurisdiction  of  a  municipal  court  is  lim- 
ited to  the  trial  of  such  offenses  as  are  not  embraced  under  **tbe  general  crim- 
inal legislation  of  the  state;"  and  that,  where  the  act  charged  constitutes  an 
offense  against  the  criminal  law  of  the  state,  a  person  charged  with  such  act 
cannot  be  tried  by  a  municipal  court,  without  a  jury,  even  though  such  act 
may  also  be  a  violation  of  an  oixlinanceof  municipality;  and  such  seems  to  be 
the  view  of  Judge  Dillon.  This  view  seems  to  be  based  upon  the  idea  that 
otherwise  a  person  might  be  liable  to  be  tried  and  punished  twice  for  the  same 
offense;  and  this  involves  the  first  question  presented  by  this  appeal.  As  to 
this  question  there  seems  to  be  no  little  condict  of  opinion,  and  authorities  of 
high  respectability  might  be  cited  On  both  sides.    The  courts  of  this  state 
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bave,  however,  inclined  to  the  view  adopted  by  Judge  Cooley,  where  he  says, 
in  bis  valuable  work  on  Constitutional  Limitations,  (page  199:)  *'The  same 
act  may  constitute  an  offense  both  against  the  state  and  the  municipal  cor- 
poration, and  both  may  punish  it  without  any  violation  of  any  constitutional 
principle;"  and  in  a  note  cites  numerous  crises  to  support  that  view.  In  one 
of  those  cases,  (Mayor  qf  Mobile  v.  Allaire,  14  Ala.  400,)  in  which  the  val.d- 
ity  of  an  ordinance  imposing  a  fine  of  S50  for  an  assault  and  battery  com- 
mitted within  the  limits  of  the  city  was  involved,  Collikr,  C.  J.,  uses  the 
following  language,  which  seems  peculiarly  appropriate  to  tlie  case  under  con- 
sideration: ''The  object  of  the  power  conferred  by  the  charter,  and  the  pur- 
pose of  the  ordinance  itself,  was  not  to  punish  for  an  offense  against  the  crim- 
inal justice  of  the  country,  but  to  provide  a  mere  police  regulation,  for  the 
enforcement  of  good  order  and  quiet  within  the  limits  of  the  corporation.  8o 
f^r  as  an  offense  has  been  committed  against  the  public  peace  and  morals,  the 
corporate  authorities  have  no  power  to  inflict  punishment,  and  we  are  not  in- 
formed that  they  have  attempted  to  arrogate  it.  It  is  altogether  immaterial 
whetlier  the  state  tribunal  has  interfered  and  exercised  its  powers  in  bring- 
ing the  defendant  before  it  to  answer  for  the  assault  and  battery;  for  whether 
be  has  there  been  punished  or  acquitted  is  alike  unimportant.  The  offenses 
against  the  corporation  and  the  state,  we  have  seen,  are  distinguishable  and 
wholly  disconnected,  and  the  prosecution  at  the  suit  of  each  proceeds  upon  a 
different  hypothesis.  The  one  contemplates  the  peace  and  good  order  of  the 
city;  the  other  has  a  more  enlarged  object  in  view, — ^the  maintenance  of  the 
peace  and  dignity  of  the  state.*'  That  this  view  hiis  been  recognized  and  ap- 
proved in  this  state  may  be  seen  by  reference  to  State  v.  WilliamSf  II  S.  O. 
292,  and  the  cases  therein  cited.  It  seems  to  us,  therefore,  that  the  munici- 
pal court  bad  jurisdiction,  and  could  try  the  case  against  appellant,  and  that 
there  was  no  error  in  refusing  to  dismiss  the  case  on  the  ground  that  a  prose- 
cution in  the  court  of  sessions  for  the  same  act  of  selling  had  previously  been 
commenced  against  appellant. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  re- 
versed, on  the  ground  of  error  in  not  allowing  appellant  a  iTlsXdenowf  before 
the  city  council,  and  that  the  case  be  remanded  for  trial  according  to  the  views 
herein  announced. 

SiMFsoN,  C.  J.,  and  McGowai^,  J.,  concur. 


Cannon  et  aU  v.  Lomax. 
(Supreme  Cmvrt  of  South  CaroUna.    October  11, 18S8.) 

1.  PaHTITIO!7— Bt  HbIB8~-LsA8B. 

The  heirs  of  the  lessor  cannot  have  partition  of  the  leased  premises  during  the 
term  of  a  lease  to  a  portion  of  them. 
a.  Flsadino— Answxh— RBntaBNox. 

On  overruUng  a  demurrer  to  the  answer  alleging  the  ezistenoe  of  the  lease,  the 
cause  may  be  referred,  with  leave  to  plaintiff  to  attack  the  vaUdity  of  the  lease. 

Appeal  from  oommon  pleas  circuit  court  of  Abbeville  county;  Nobton, 
Judge. 

W.  C.  Benet  and  E,  B.  Gary^  for  appellants.  Cason  dk  Bonhamt  for  rt^- 
spondents. 

McGowAN,  J.  Samuel  B.  Lomax  died  intestate  in  the  year  1886,— the  pre- 
cise day  is  not  stated, — seized  and  possessed  of  a  respectable  estate,  and,  among 
other  things,  a  pUintation  containing  600  acres  of  land.  His  heirs  at  law  were 
five  children^  viz.,  G.  W.  Lomax,  J.  J.  Lomax,  Augustus  B.  Lomax,  Julia 
£.  Lomax,  and  Josephine  E.  Cannon.  Soon  after  tlie  death  of  the  intestate, 
Josephine  £.  Cannon  and  the  other  distributees  commenced  an  action  to  par- 
v.78.E.nos.l2,13— 84 
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tifcion  the  land  against  J.  W,  Lomax  and  J.  J.  Lomax,  who  answered,  denjr- 
ing  that  the  parties  could  have  partition,  upon  the  ground  that  the  intestate, 
before  his  death,  on  December  23,  1885,  entered  into  a  written  contract 
whereby  he  conveyed  to  them,  by  way  of  lease,  the  aforesaid  plantation,  at  a 
specified  rent  therein  mentioned,  for  10  years,  the  term  to  commence  on  Jan- 
uary 1,  1887,  which  was  after  the  death  of  the  said  intestate;  that  they  are 
now  in  possession  of  the  land,  and  are  ready  to  comply  with  their  ^mrt  of  the 
contract  by  payment  of  rent,  notwithstanding  the  death  of  the  lessor.  The 
issues  were  referred  to  the  master,  J.  C.  Klugh,  Esq.  The  plaintiffs  inter- 
posed a  verbal  demurrer  that  the  answer  did  not  state  facts  sufficient  to  con- 
stitute a  defense,  which  was  sustained  by  the  master,  who  ruled  ''that  the 
court  will  not  suffer  the  lessees  undiT  a  valid  lease  to  be  interfered  with  by 
the  partition.  It  may  be  right  enough  for  tlie  defendants  to  set  up  their  le»ae 
in  this  proceeding,  in  order  that  the  court  may  protect  their  rights  under  it, 
but  I  do  not  thiulc  it  can  bar  the  partition.  I  sustain  the  demurrer.*'  Both 
parties  excepted,  and,  the  matter  being  heard  by  the  circuit  judge,  he  held 
"that  the  defendants  have  the  right  to  hold  the  land  for  tlie  term  of  ten  years. 
}is  set  forth  in  the  lease,  and  no  partition  or  sale  shall  affect  such  holding. 
Further  ordered,  that  the  cause  be  referred  to  the  master,  under  the  original 
order  of  reference,  with  the  right  to  plaintiffs  to  attack  said  lease  if  they  de- 
sire to  do  so,"  etc.  From  this  decree  the  plaintiffs  appeal  to  this  court  upon 
the  grounds :  *'  (1 )  Because  the  presiding  j  udge  erred  in  sustaining  defendants* 
exceptions,  and  in  overruling  the  plaintiffs* ;  (2)  because  the  Judge  erred  in 
ordering  that  the  defendants  have  the  right  to  hold  the  land  described  for  the 
term  of  ten  years,  as  set  forth  in  their  lease,  and  no  partition  or  sale  shall  af- 
fect such  holding;  (3)  because  the  judge  erred  in  ordering  that  the  case  be 
referred  to  the  master  under  the  original  order  of  reference;  (4)  because,  as 
the  plaintiffs  and  defendants  were  tenants  in  common,  the  lease  held  by  the 
defendants  could  not  have  the  effect  of  preventing  partition,  even  though  it 
might,  under  proper  allegations,  have  given  the  defendants  a  greater  interest 
in  the  land  than  the  plaintiffs  had;  (5)  because  the  judge  erred  in  faUing  to 
order  partition  of  the  lands,  when  it  appeared  from  the  allegations,  which 
were  not  denied,  that  the  plaintiffs  and  defendants  were  tenants  in  common, 
and  that  each  was  the  owner  in  fee  of  one-sixtli  part  of  the  lands  described," 
«'tc.  It  is  true  that  partition  is  a  right  much  favored,  upon  the  ground  that 
it  not  only  secures  peace,  but  promotes  industry  and  enterprise;  that  each 
should  have  his  own.  The  mere  difficulty  of  effecting  it  is  not  r^arded  as  a 
sufficient  reason  for  refusing  to  grant  it.  Steedman  v.  Weeks,  2  Strob.  £q. 
147.  But,  as  we  understand  it,  partition  is  the  light  to  a  severance,  when 
there  is  rightful  unity  not  only  of  title  but  of  possession.  Unless  the  title  of 
both  parties  is  clear,  equity  cannot  decree  a  partition.  Wilkin  v.  Wiikin,  1 
Johns.  Ch.  117;  Garrett  v.  White,  Ji  Ired.  Eq.  131;  Ramsay  v.  BeU,  Id.  209: 
and  authorities  in  the  note  to  section  650,  1  Story,  £q.  Jur.  Have  the  heirs 
at  law  of  the  intestate  who  are  seeking  partition  such  title  now  as  to  authorize 
them  to  demand  instant  partition?  The  effect  of  the  demurrer,  so  far  as  con- 
cerns the  present  issue,  was  to  admit  the  existence  of  the  alleged  "lease,** 
which,  as  we  suppose,  gave  possession  and  exclusive  rights  for  10  years,  neces- 
sarily inconsistent  with  present  partition.  "A  lease  is,  in  effect,  a  conveyance 
or  grant  of  the  property,  to  last  during  the  life  of  a  person,  or  for  a  term  of 
years,  or  other  fixed  period,  or  at  will,  and  generally  with  the  reservation  ot 
a  rent.  '*'  *  *  If  the  intention  of  the  parties  is  that  the  grantee  is  not  to  be 
entitled  to  exclusive  possession  of  the  property,  the  grant  is  a  license,  and  not 
a  lease. "  1  Rap.  &  Lb  Law  Diet.  tit.  *'  liCase. "  During  the  10  years,  the  hei  rs 
other  than  the  lessees  cannot  be  said  to  have  title,  except  subject  to  the  leane. 
Tliey  are  bound  by  the  act  of  their  ancestor.  They  are  certainly,  in  a  sense, 
"tenants  in  common,*'  and  will  at  the  end  of  10  years  be  entitled  to  partition; 
while,  however,  the  lease  stands  unexpired,  it  seems  to  us,  that  the  action  la 
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premature.  "But  where  the  title  is  denied,  the  court  will  generally  require 
it  to  be  first  established,  and  will  retain  the  bill  to  await  the  decision.  Ap« 
plication  for  partition  being  premature,  it  was  refused.  But  the  bill  was  re- 
tained, with  leave  to  apply  by  petition  when  the  parties,  respectively,  became 
entitled  to  their  shares. "  Cole  v.  Creyon,  1  Hill,  £q.  311.  This  is.  of  course* 
on  the  assumption  that  the  alleged  lease  is  a  good  and  valid  instrument  of  con- 
veyance. There  is  no  copy  of  the  paper  in  the  "brief,"  and  we  really  know 
notliing  as  to  its  form,  consideration,  or  the  amount  of  rent  secured,  in  which 
all  the  childi-en  have  an  interest. 

We  agree  with  the  circuit  judge  that  the  plaintiffs  may,  if  so  advised,  as* 
sail  the  alleged  lease,  and,  if  it  should  turn  out  to  be  testamentary  in  oharae- 
ter,  and  as  such  void  for  the  want  of  necessary  formalities,  or  for  want  of 
consideration,  or  for  undue  influence  or  otiier  cause,  then,  as  a  matter  of 
course,  the  right  of  partition  would  immediately  attach.  The  judgment  of 
this  court  is  that  the  judgment  of  the  circuit  court  be  affirmed. 

SofPSOK,  G.  J.,  and  MoIver,  J*,  concur. 


Paxton  et  aL  v.  Rich  et  ah 
(Supreme  Court  of  Appeals  of  Virginia.    September  80, 1888.) 

1.  Limitation  of  Actions— Running  of  Statctb— Effect  of  Dscbbb. 

A  decree  for  an  account  of  liens,  made  on  a  creditors^  bill  to  enforce  liens  on  the 
land  of  the  debtor,  suspends  the  running  of  the  statute  of  limitations  on  a  judgment 
to  enforce  a  vendor's  Uen  recovered  shortly  after  the  entry  of  the  decree. 

2.  VbNDOS  and  VbNDBB— VBNDOH^S  LlBN—ENFOBCBMBNIV-LTiaTAnON. 

A  vendor's  lien  maybe  enforced  in  equity ,  though  a  judgment  on  the  debt  secured 
is  barred  at  law,  unless  a  sufficient  time  has  elapsed  to  raise  a  presumption  of  pay- 
ment. 

3.  SaHB— PRIOHITT  OF  PaYMBNT. 

Where  bonds  secured  by  a  vendor's  lien  have  been  aeaigiied  at  diiferent  limee, 
to  different  persons,  they  are  to  be  secured  out  of  the  proceeds  of  the  land  in  the 
order  of  their  assignment. 

4.  Principal  and  Scrbty— Rights  of  Surety  against  Principal's  Estate. 

A  surety  is  entitled  to  have  the  estate  of  the  principal  debtor,  so  far  as  appli- 
cable, applied  to  their  debt,  and  where,  on  a  creditors'  biU,  there  is  shown  to  be  as- 
Mte  beumginff  to  the  estate  of  the  principal  debtor,  deeeased,  an  aeoount  of  suoh 
aaaets  should  be  ordered. 

5.  Paymbnt— Judgment— Presumption. 

Where,  in  a  proceeding  to  enforce  a  ludgment,  the  evidence  shows  that  ftt  thb 
l^aie  of  tne  issue  of  execution  the  principal  debtor  had  no  personal^  out  of  which 
it  oonld  tiave  been  satisfied,  and  that  an  execution  against  the  same  defendimte  was 
ftbout  a  year  before  returned  ^'no  effects, "  and  the  surety  testifies  in  the  case,  but 
does  not  say  that  the  execution  has  been  satisfied,  there  is  no  presumption  of  pay- 
ment, though  the  execution  issued  14  vears  before  has  not  been  returned,  notwith- 
atanding  the  provision  of  Ck>de  Va.  1887,  %  90d,  making,  in  an  action  against  the 
•heriff ,  the  non-return  of  an  execution  prima  fade  proof  that  the  money  haa  been 
collected. 

Appeal  from  circuit  court. 

B.  Haden,  for  appellants.    /.  T.  Glasgow,  for  appellees. 

Lbwis,  p.  This  is  the  second  appeal  in  this  case.  The  first  Appeal  is  re- 
ported under  the  style  of  Paxton  v.  Stttart,  80  Va.  873,  where  the  principal 
facts  ooDsected  with  the  litigation  are  stated  by  Judge  BiOHABDeoN  in  deliv- 
ering tAe  opinion  of  the  court.  On  that  appeal  tbii|  court  declared  all  the  de- 
crees of  the  circuit  court  to  be  erroneous  which  were  rendered  after  the  death 
of  the  defendant  P.  M.  Paxton,  on  the  ground  that  when  those  decrees  were 
rendered  the  estate  of  the  decedent  was  not  represented  before  the  court,  and 
remanded  the  cause  for  further  proceedings.  After  the  case  went  back  to  the 
circuit  court,  to-wit,  on  the  29th  of  November,  1887,  the  judgment,  which  is 
the  principal,  subject. of  this  appeal*  was  for  the  first  time  proved  before  Um» 
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oommissioner.    It  was  recovered  in  the  county  court  of  Botetourt  coanty  in 
the  name  of  W.  W.  Rich,  assignee,  upon  one  of  several  bonds  executed  by  P. 
M.  Paxlou,  in  his  life-time,  to  A.  G.  Stalnaker,  with  the  appellant  J.  T.  Pax* 
ton  as  his  surety,  for  the  purchase  of  a  moiety  of  the  tract  of  land  designated 
in  the  record  as  ** Soldiers*  Retreat,"  and  all  of  which  bonds  were  secured  by 
a  vendor's  lien  on  the  land.    The  judgment  was  obtained  on  the  19th  of  May, 
1873,  in  an  action  commenced  on  tho  27th  of  January  in  that  year,  and  on 
the  20th  of  May  in  the  same  year  a  fi.  fa.  issued  upon  it,  which  has  never 
been  returned.    The  defendants,  J.  T.  Paxton  and  the  administrator  of  P.  M. 
Paxton,  deceased,  pleaded  the  statute  of  limitations,  wiien  the  judgment  was 
presented  to  the  commissioner,  and  the  plea  was  sustained  by  the  circuit  court. 
We  think  the  plea  ought  to  have  been  overruled;  and  we  think  so  because 
the  bill  of  Stuart  and  others,  which  was  filed  to  enforce  all  the  liens  on  the 
real  estate  of  P.  M.  Paxton,  is  a  creditors'  bill,  as  was  said  on  the  former  ap- 
peal, and  hence  the  running  of  the  statute  was  suspended  by  virtue  of  the  de- 
cree for  an  account  of  liens,  which  was  rendered  a  short  time  before  the 
judgment  was  obtained.    That  one  or  more  lien  creditors  of  a  living  man,  as 
well  as  of  a  corporation,  may  maintain  a  creditors'  suit  in  behalf  of  them- 
selves and  all  others  similarly  situated,  to  enforce  the  liens  binding  the  prop* 
erty  of  their  debtor,  is  well  settled.    The  point  was  expressly  determined  In 
Barik  v.  AlUn^  76  Va.  200.    In  that  case  the  bill  was  filed  by  a  judgment  cred- 
itor, to  subject  the  defendant's  lands  to  the  satisfaction  of  the  liens  thereon^ 
and  an  order  for  an  account  of  liens  was  duly  made.    In  the  progress  of  the 
cause  a  petition  was  filed  asserting  a  judgment  which  had  been  recovered 
more  than  10  years  before  the  petition  was  filed,  and  upon  which  no  execu- 
tion had  ever  issued.    The  claim  was  accordingly  resisted,  on  the  ground  that 
the  judgment  was  barred  bythe  statute  of  limitations.    But  this  court  held 
otherwise,  holding  that  the  suit  was  a  creditoi-s'  suit,  and  that  the  order  for 
an  account  suspended  the  running  of  the  statute.    Judge  Bubks,  in  deliver- 
ing the  opinion  of  the  court,  said  that  as  soon  as  the  order  was  made  all  the 
lien  creditors  became  parties  to  the  suit,  in  a  general  sense,  and  that  the  atat- 
ute  ceased  to  run  against  the  judgment  from  the  date  of  the  order,  if  not  from 
the  filing  of  the  bill;  citing  Insurance  Co.  v.  Maury f  75  Va.  508:  Hartey^s 
Acfm'r  V.  St^toe,  17  Grat.  289:  StemdaU  v.  HankimoUf  I  Sim.  393.    Tlie 
settled  rule  in  respect  to  a  creditors'  suit  for  the  administration  of  the  assets 
of  a  deceased  debtor  is  that  a  decree  for  an  account  of  outstanding  debts  oper- 
ates a  suspension  of  all  other  pending  suits  of  creditors,  who  must  come  in 
under  the  decree,  which  is  treated  as  a  decree  in  favor  of  all  the  credito»; 
and  from  that  date  the  statute  of  limitations  ceases  to  ran,  if  not  from  the 
filing  of  the  bill.    The  court  will  also,  if  necessary,  restrain  the  proseeiHion 
of  separate  suits,  and  if  any  creditor,  after  reasonable  notice,  declines  to  come 
in,  he  will  be  excluded  from  the  benefit  of  the  decree,  and  yet  will  be  conaid- 
ered  as  bound  by  tlie  acts  done  under  the  authority  of  the  court.    8tep?iensofi 
V.  Tavemers,  9  Grat  398;  Harvey's  Adm'r  v.  sieptoe.  17  Grat.  289;  Kent's 
Adm'r  v.  Cloyd's  Adm^r,  30  Grat.  555;  Swing's  AdmW  v.  Fergtuton^s  AdmW^ 
33  Grat.  548;  Hum  Y.Keller,  79  Va.  415;  Story,  £q.  PI.  §  99.    The  rule,  how- 
ever, as  is  truly  said  in  1  Bart.  Oh.  Pr.  177,  has  not  been  carried  to  the  ex- 
tent of  holding  that  a  lien  creditor  of  a  living  man,  who  has  not  been  made  a 
party  to  the  suit,  or  proved  his  claim  before  the  commissioner,  will  be  bound 
by  the  proceedings  in  the  suit.    Nor  are  we  aware  of  any  principle  or  author- 
ity for  holding  that  a  decree  for  an  account  of  liens  in  a  suit  against  a  living 
man  operates  a  suspension  of  all  pending  actions  at  law  against  him.     On 
the  contrary,  it  does  not;  but  the  plaintiff  in  any  such  action  may  proceed  to 
judgment,  and,  when  his  judgment  is  obttdned,  he  may  come  in  under  the 
decree  for  an  account,  and  prove  his  lien  in  the  chancery  suit;  for  antil  he 
obtains  a  judgment — unless  bis  debt  is  otherwise  secured — he  has  no  siaad- 
ing  in  the  cliancery  suit,  the  object  of  which  is  the  satisfaction  of  secured 
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^ebts  only.  And  so  here,  when  the  judgment  in  question  was  obtained,  the 
plaintiff  in  the  judgment  became  entitled  to  the  benefit  of  the  decree  for  an 
account  of  liens;  which  had  been  rendered  in  this  suit,  and  consequently  the 
jadgment  is  not  affected  by  the  statute  of  limitations. 

In  any  view  of  the  case,  however,  as  to  the  effect  of  the  statute  upon  the 
judgment*  the  result  is  the  same,  so  far  as  the  right  to  enforce  the  vendor's 
lien  as  asecurity  for  the  debt  represented  by  the  judgment  is  concerned.  This 
court  has  repeatedly  decided  that,  although  the  remedy  on  a  claim  secured  by 
a  mortgage,  deed  of  trust,  or  vendor^s  lien  may  be  barred  at  law,  yet  the  rem- 
edy in  equity  to  enforce  the  lien  is  not  affected  by  any  lapse  of  time  short  of 
the  period  sufficient  to  raise  the  presumption  of  payment.  Manna  v.  WiUcm. 
3 Grat. 243;  8mith*s Bx'x v. Railroad Co.,dS Grat. 617 ;  Botoie  v. Sehool 8oc., 
75  Va.  800;  Stimpsoh  v.  Bishop,  82  Ya.  190.  In  the  last-mentioned  case  it 
was  said  that  the  lien  remains  until  the  debt  it  was  given  to  secure  is  satis- 
fled,  and  is  not  affected  by  a  judgment  at  law  merging  the  original  evidence 
of  the  indebtedness.  The  precise  question  was  adj  udged  by  the  supreme  court 
<ft  the  United  States  in  Bank  v.  Guttachlick,  14  Pet.  19.  In  that  case  there 
was  a  judgment  upon  a  note  secured  by  a  deed  of  trust,  and,  the  judgmeut 
being  barred  by  the  act  of  limitations,  it  Wiis  insisted  that  the  deed  of  trust 
was  not  enforceable.  The  court,  however,  held  that  although  the  note  evi- 
dencing.the  debt  was  merged  in  the  judgment,  which  was  barred  by  the  stat^ 
ute,  yet  that  the  remedy  under  the  deed  of  trust  was  not  extinguished,  though 
it  had  relation  to,  and  was  intended  to  secure  the  payment  of,  the  same  note. 
And  authorities  to  the  same  effect  are  very  numerous.  The  case  of  Hutche- 
^on  V.  Grubbs,  80  Ya.  251,  referred  to  by  counsel,  has  no  application.  In  that 
case  it  was  held  tliat  tlie  lien  of  a  judgment  ceases  with  the  life  of  the  judg- 
ment; and  obviously  so,  because  the  lien  is  a  legal  lien,  conferred  by  the  stat- 
ute, and  is  not  collateral  to,  but  grows  out  of,  the  judgment  itself.  Hence 
the  Hen  and  the  judgment  are  inseparable,  and  the  extinguishment  of  the 
latter  ia  the  extinguisliment  of  the  former.  But  not  so  where  there  is  a  Judg- 
ment for  a  debt  secured  by  a  mortgage,  deed  of  trust,  or  a  vendor's  lien .  There 
the  lien  is  collateral  to  the  judgment,  and  may  be  enforced  in  equity,  although 
the  judgment  be  barred  or  annihilated. 

Nor  is  there  any  proof  in  the  record  that  the  judgment  in  question  has  been 
paid.  It  is  contended  that,  inasmuch  as  there  has  been  no  return  of  the  ex- 
•ecution  which  issued  upon  the  judgment,  the  presumption  is  that  it  was  paid 
to  the  sheriff  into  whose  hands  the  execution  went;  and  in  support  of  this 
position  reference  is  made  to  the  statute,  now  brought  into  section  909  of  the 
•Code  of  1887,  wiiich  provides  that,  in  a  motion  against  a  sheriff  and  his  sureties 
to  recover  money  received  by  him  by  virtue  of  an  execution,  the  fact  that  the 
execution  has  not  been  returned  according  to  law  shall  he  prima  facie  proof 
that  the  money  has  been  collected.  But  this  is  not  a  proceeding  against  the 
sheriff  or  his  sureties;  and,  besides,  the  evidence  shows  that  when  the  execu- 
tion went  into  the  sheriff's  hands  the  principal  debtor,  P.  M.  Paxton,  was 
not  possessed  of  personalty  out  of  which  the  execution  could  have  been  satis- 
fied, and  that  about  a  year  prior  to  that  time  a^.  fa,  against  the  same  de- 
fendants was  returned  "no  effects."  The  surety,  J.  T.  Paxton,  who  was  a 
<iefendant  in  the  execution,  testified  in  the  case,  but  he  does  not  say  that  the 
execution  has  ever  been  satisfied,  or  that  it  was  ever  levied,  or  that  the  sheriff 
<;ould  have  made  the  money,  or  any  part  of  it;  and  these  facts,  independently 
of  the  fact  that,  before  the  execution  issued,  an  order  for  an  account  of  liens 
bad  been  made  in  the  present  suit,  to  the  benefit  of  which,  as  already  said,  the 
execution  creditor  was  entitled,  and  of  which  he  afterwards  availed  himself, 
repel  the  presumption  that  the  judgment  has  been  paid;  and  so  the  circuit 
court  held. 

There  was  error,  however,  in  charging  against  the  Interest  on  the  legacy  of 
the  appellant  J.  T.  Paxton,  as  the  circuit  court  did,  an  amount  turbitrarily 
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assumed  as  an  equivalent  for  the  rents  and  proflts  of  that  portion  of  ''SoK 
diers'  Retreat."  containing  229j^  Hcres,  which  was  purchased  by  the  said  ap- 
pellant nnder  a  previous  decree.  In  so  doing  the  drcuit  court  proceeded  upon 
the  idea  that  the  last-mentioned  decree  had  been  reversed  by  this  coort,  and 
consequently  that  the  land  was  still  a  part  of  the  estate  of  P.  M.  Faxton.  But 
this  is  a  mistaken  idea.  This  court,  on  the  former  appeal,  declared  those  de- 
crees only  to  be  erroneous  which  were  entered  after  the^  death  of  the  said  P. 
M.  Paxton,  but  did  not  in  its  decree  fix  the  time  at  which  his  death  occurred; 
mat  did  the  precise  time  appear  from  the  record,  as  it  then  was.  After  \J\e 
case  went  back  to  the  circuit  court,  however,  evidence  upon  the  point  was 
taken,  from  which  it  appears  that  his  death  occurred  in  1880t  which  was  sub- 
sequent to  the  deci<ee  of  sale  above  mentioned.  The  sale  ought,  therefore,  to 
have  been  confirmed  to  the  said  J.  T.  Paxton,  and  the  amount  of  the  sale,  with 
interest,  charged  against  his  legacy^  for  which,  as  tlie  evidence  now  shows, 
there  is  a  subsisting  lien  on  the  whole  of  the  said  tract  of  land;  for  this  court 
on  the  former  appeal  did  not  direct  the  lien  to  be  charged  against  the  Stalnaker 
bonds,  but  simply  recognized  the  right  of  J.  T.  Paxton  to  set  off  the  lien  against 
those  debts,  if  it  should  appear  upon  further  inquiry  not  to  have  been  waived 
or  extinguished, — a  right  lie  is  now  insisting  upon,  if  the  sale  to  him  is  to 
be  confirmed,  as  it  must  be.  And  as  it  appears  that  the  said  J.  T.  Paxton  is 
a  surety  on  the  debts  sought  to  be  collected  in  this  suit,  he  is  entitled. to  have 
the  estate  of  the  principal  debtor,  P.  M.  Paxton,  deceased,  first  subjected  to 
the  payment  of  those  debts,  as  far  as  is  applicable  for  the  purpose,  to  the  ex- 
oneration of  his  own.  Morton  v.  Bond,  28  Grat.  815;  Penn  v.  Ingles,  82  Va. 
65;  Gdmett  v.  Macon,  6  Call,  349;  Lev^is  v.  Ooerby's  AdmW,  31  Grat.  601. 
The  circuit  court  ought,  therefore,  to  have  ordered  an  account  to  be  taken  Xo 
ascertain  what  estate  or  moneys  are  in  the  hands  of  J.  H.  H.  Figgatt,  late 
committee  of  the  said  P.  M.  Paxton,  deceased, — ^the  record  showing  tiiat  there 
is  money  in  his  hands  received  as  such  committee, — and  to  have  taken  all 
other  necessary  steps  to  provide  for  the  payment  of  the  debts  out  of  the  estate 
of  the  said  P.  M.  Paxton,  deceased,  applicable  for  the  purpose.  It  is  proper 
to  add,  also,  that  as  the  bonds  secured  by  the  vendor's  lien  were  assigned  at 
different  times  to  different  persons,  they  are  to  be  satisfied  out  of  the  pi-oceeiis 
of  the  land  upon  which  they  are  secured  in  the  oAler  of  their  assignment. 
McCUntic  V.  WUe'8  Adm'ra,  25  Grat.  448.  And  in  the  event  the  estate  of  P. 
M.  Paxton,  deceased,  shall  turn  out  to  be  insufiUcient  to  pay  the  debts  in  full, 
the  property  of  the  surety,  J.  T.  Paxton,  will  then  be  subjected  to  the  pay- 
inent  of  the  balance  of  such  indebtedness.  This  sufliciently  disposes  of  the 
ease,  and  renders  it  unnecessary  to  consider  any  other  question.  The  decree 
will  therefore  be  reversed,  and  the  cause  remanded  for  further  proceedings 
in  conformity  with  the  views  expressed  in  this  opinion. 


SouTHALL  et  al.  V.  Parish. 
(Supreme  Court  of  Appeals  of  Virginia.    September  SO,  1888.) 

1.  Principal  and  Surety— Repayment  to  Surety, 

Where,  on  the  insolvency  of  a  bank,  a  surety  pavs  ludffments  due  it  on  notea  on 
which  he  is  indorser,  by  setting  off  deposits  in  the  bank,  under  an  agreement  br 
the  principal  to  repav  the  amount,  he  is  entitled  to  receive  the  face  value  of  the 
notes  80  paid,  though  the  bank  paid  a  dividend  of  only  60  per  cent. ;  especially  where 
he  had  made  a  contract  with  a  third  person,  under  which  he  could  have  transferred 
his  whole  deposit  at  Its  par  value. 

2.  Same— Reibcbursement  of  Surety. 

The  tact  that  the  bank  refused  to  ti«nefer  the  surety ^a  deiioeit  to  the  one  to  whom 
he  had  contracted  to  |^U  it,  before  the  judgments  were  paid  out  of  it,  which  pay- 
ment  was  made  by  charging  them  against  the  deposit,  does  not  make  the  aubse- 
quent  agreement  of  the  principal  debtor  to  repay  the  amount  at  its  par  value,  with 
out  oonslderation,  as  he  was  under  an  Implied  agreement  to  I'eimburae  the  surety. 
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3.  Sa-mb— Deposits  as  Set-Otf. 

Whether  or  not,  under  the  national  hankinflr  laws,  deposits  which  the  surety 
transferred  constituted  a  valid  aet-ofT  in  the  hands  of  the  transferee  against  iu  in- 
debtedneaa  to  the  bank,  is  immaterial  in  deterniining  the  value  of  the  deposits  to 
the  surety,  as  he  had  a  right  to  sell  them  for  whatever  the  transferee  was  willing 
to  pay. 

4.  Samb— Assignment  of  Judgment  to  Surety. 

Where  a  surety  has  paid  a  large  part  of  a  judgment  held  by  an  insolvent  bank 
against  him  and  his  principal  by  means  of  checks  drawn  on  his  deposits  in  the  bank, 
the  principal,  on  compromising  the  balance,  may  have  the  judgment  assigned  to 
the  surety  for  the  amount  of  50  cents  on  the  dollar  on  the  sum  paid  \>y  him,  though 
the  bank  pays  a  much  smaller  dividend. 

5.  Usury— Contract  between  Principal  and  Surety. 

As  the  surety  could  have  disposed  of  his  deposit  at  its  par  value,  notwithstand- 
ing the  insolvency  of  the  bank,  the  contract  of  theprincipal  to  repay,  with  interest 
St  6  per  cent.,  t^e  full  amount  of  the  deposit  set  off  against  the  debt,  which  bore  12 
per  cent,  interest,  is  not  usurious.  ^ 

6.  Fraud — ^Mubt  be  Pleaded. 

The  fact  that  the  principal  was  not  informed  that  the  surety  had  been  required 
by  the  bank  to  pay  the  judgments  out  of  his  deposit  cannot  be  set  up  as  rendering 
.  void  for  fraud  tne  contract  to  repay  in  full  the  amount  of  the  deposit  used  in  pay- 
ing the  judgments,  where  the  fraud  is  not  particularly  charged  in  the  bill.^ 

Appeal  from  circuit  court. 

SoutJiall  t&  Blakey^  for  appellants.     Geo.  Perkins,  for  appellee. 

Lewis,  P.  1.  The  first  question  in  the  case  is  whether  the  appellee,  A. 
J.  Farish,  is  entitled,  as  against  the  trustees  of  Thomas  L.  Parish,  to  the  par 
valae  of  the  deposits  in  the  Charlottesville  National  liank,  used  by  him  iu 
discharging  two  judgments  in  favor  of  the  bank,  aggregating  $343.45  of  prin- 
cipal, recovered  on  two  negotiable  notes  executed  by  Thomas  L.  Parish,  with 
A.  J.  Farish  as  indorser,  or  ^whether  he  is  entitled  to  what  the  trustees  claim 
to  be  "the  real  value**  of  the  deposits.  If  the  former  view  is  the  correct  one, 
then  the  appellee  was  rightly  allowed,  by  the  decree  complained  oti  the  sum 
of  $879.39,  as  of  the  1st  of  October,  1887;  whereas,  if  the  latter  view  is  cor- 
rect, he  is  entitled  only  to  $482.62,  as  of  that  date.  The  trustees,  the  appel- 
lants here,  contend  that  the  latter  view  ought  to  have  been  adopted  by  the 
circuit  court,  because  the  sum  claimed  by  A.  J.  Farish,  and  allowed  by  the 
decree,  is  greater  than  the  value  of  what  was  actually  paid  by  him,  or  more 
than  he  is  entitled  to  recover.  The  rule  is  certainly  too  well  settled  to  be 
controvei-ted,  nor  is  it  disputed,  that  the  contract  between  the  principal  and 
the  surety  is  for  indemnity  only;  and  therefore,  if  the  surety  discharges  an 
obligation  for  a  less  sum  than  its  full  amount,  he  can  only  claim  against  the 
principal  the  sum  so  paid.  Blow  v.  Maynard,  2  Leigh,  29;  Kendrick  v.  For- 
ney^ 22  Grat.  748.  But  the  question  is:  what,  as  between  the  parties,  is  to  be 
considered  the  amount  paid  by  the  surety  in  the  present  case?  The  bank  sus- 
pended, and  went  into  the  hands  of  a  receiver,  in  October,  1875;  and  the  divi- 
dends subsequently  paid  to  its  depositors  amounted  to  only  a  little  over  60  per 
cent,  of  their  claims;  and  if  this  could  be  taken  as  the  proper  basis  upou 
which  to  ascertain  the  value  of  the  deposits  with  which  the  judgments  were 
discharged,  or,  in  other  words,  the  amount  actually  paid  by  the  surety,  a  re- 
versal of  the  decree  would  necessarily  follow.  But  the  facts  of  the  case  show 
that  this  is  not  the  equitable  or  proper  basis  of  calculation. 

It  appears  that,  immediately  after  the  suspension  of  the  bank,  there  was 
an  agreement  between  Thomas  L.  and  A.  J.  Farish,  whereby  the  latter  un- 
dert(K>k  to  discharge  the  judgments,  which  were  bearing  12  percent,  interest, 
and  the  former  to  repay  the  amount,  with  interest  at  6  per  cent.,  and  in  pur- 
suance of  this  agreement  the  judgments  were  discharged.    It  also  appears 

>1Sqniiy  will  not  g^nt  relief  on  the  ground  of  fraud,  in  the  absence  of  a  specific  alle- 
gation thereof.  Fehlberg  v.  Coeine,  (R.  I.)  18  Atl.  Rep.  110.  Bee,  on  the  subject  of 
pleading  fraud  in  general,  Penny  v.  Jackson,  (Ala.)  4  South.  Rep. 720,  and  note;  Brown 
T.  Cody,  (Ind.)  18  N.  E.  Rep.  9. 
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that  the  debt,  as  now  claimed  by  the  appellee,  was  afterwards  recognized  hy 
Thomas  L.  Farlsh;  and  in  the  trust  deed  of  August  10,  1885,  appointing  the 
appellants  trustees,  the  debt  is  referred  to  as  "the  debt  originally  due  the  Char- 
lottesville National  Bank  by  two  notes  aggregating  about  $800,  on  which  A. 
J.  Farish  was  indorser,  and  which  he  d&charged  by  setting  off  against  the 
same  an  amount  due  him  by  the  Charlottesville  National  Bank,  at  the  time 
of  its  failure,  in  October,  1875."  The  deed,  it  is  true,  further  recites  that 
"how  much  will  be  due  the  said  A.  J.  Farish  upon  settlement  on  account 
thereof  is  not  known . "  Bu t  we  do  not  perceive  any  inconsistency — certainly, 
none  that  is  material — between  this  recital  and  the  deposition  of  the  witness 
by  which  the  agreement  above  mentioned  was  proved;  for  the  witness  does 
not  undertake  to  give  the  exact  amount  of  the  debt,  but  simply  says  A..  J. 
Farish  agreed  to  take  up  the  two  notes  upon  which  the  judgments  were  ob- 
tained, and  that  Thomas  L.  Farish  agreed  to  repay  the  amount,  witii  6  per 
cent,  interest.  It  is  quite  probable  the  notes  were  not  at  hand  when  the  deed 
was  prepared,  and  that  their  exact  amount,  principal  and  interest,  was  not 
known  to,  or  remembered  by,  the  parties  at  the  time,  and  hence  the  guarded 
recital  in  the  deed.  This  is  rendered  still  more  probable  by  the  fact  that  the 
deed  refers  to  a  number  of  other  debts  due  by  the  grantor,  without  giving, 
even  approximately,  the  amount  of  any  one  of  them,  or  describing  them  in 
any  other  than  the  most  general  terms;  so  that  the  failure  to  give  the  exact 
amount  of  the  debt  in  question  is  a  circumstance  of  no  special  significance. 

To  determine,  then,  the  amount  paid  by  the  appellee,  and  therefore  the  sum 
he  is  entitled  to  recover  for  his  reimbursement  or  indemnity,  the  question 
must  be  determined,  what,  as  between  the  parties,  were  the  deposits  worth 
when  the  judgments  were  discharged?  The  appellants  contend  that  they 
were  worth  just  what  the  broken  bank  would  pay,  and  that  their  value  was 
then  certain,  though  not  ascertained;  since  that  is  sufficiently  certain  which 
can  be  made  certain.  In  other  words,  they  claim  that  their  value  is  to  be  as- 
certained upon  the  basis  of  the  dividends  subsequently  paid  by  the  bank  to  its 
depositoi-s.  But  this,  as  already  said,  is  not  the  proper  basis  of  calculation. 
Their  value  to  the  parU^s  at  the  time  was  much  greater.  It  appears  that, 
when  the  bank  suspended,  the  deposits  of  the  appellee  therein  amounted  to 
several  hundred  dollars  in  excess  of  the  judgments*  and  that  on  the  night  of 
the  day  of  its  suspension  the  appellee  contracted  with  the  Charlottesville 
Milling  &  Manufacturing  Company  to  transfer  to  it  for  flour  the  whole  of  liis 
deposit  in  the  bank.  The  appellee,  who  was  examined  as  a  witness,  testifies 
that  the  next  morning  he  went  to  the  bank  to  ascertain  the  amount  of  his  de- 
posit, and  while  there  informed  tlie  president  of  the  bank  that  he  had  sold  his 
deposit.  The  latter,  however,  he  says,  objected  to  his  transferring  the  whole 
amount;  saying  he  would  require  tlie  judgments  above  mentioned  to  be  paid 
out  of  it,  which  was  done  by  charging  against  the  deposit  the  amount  of  the 
judgments.  The  balance  he  then  transferred  for  flour,  amounting  to  upwards 
of  100  barrels,  which  he  got'at  a  slight  advance  over  the  regular  price;  the 
deposits  being  taken  by  the  company  at  their  par  value.  Tlie  company,  it 
seems,  was  indebted  to  the  bank,  and  used  the  certificates  of  deposit  trans- 
ferred to  it  by  the  appellee  in  its  settlement  with  the  bank.  The  appellee  fur- 
ther testifies  that  he  afterwards  sold  the  flour  for  50  cents  less  than  he  gave 
for  it;  but  whetlier  this  means  50  cents  less  per  barrel,  or  on  the  whole  pur- 
chase, does  not  appear.  It  proves,  however,  that  tlie  deposits  were  worth  to 
him  about  par,  and  not  merely  the  sum  contended  for  by  the  appellants.  And 
upon  tills  idea  the  parties  contracted,  as  they  had  a  right  to  do;  there  being 
no  oilier  proof  as  to  what  was  considered  the  value  of  the  deposits  at  the  time. 
Nor  is  there  any  evidence  to  show  that,  if  the  arrangement  had  not  been  naade, 
the  judgments  could  have  b^en  satisfied  by  Thomas  L.  Farish  otherwise  than 
by  a  payment  in  full  in  lawful  money. 

The  puoition  of  the  appellants  that  the  agreement  is  a  mere  nudum  pactum 
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is  dearlj  untenable.  Their  contention  is  that.  Inasmuch  as  the  president  of 
the  bank  required  the  appellee  to  pay  the  judgments  out  of  bis  deposits,  he 
had  no  option  in  the  matter,  but  was  bound  to  pay  tliem  in  that  way;  and 
hence  the  subsequent  agreement  with  Thomas  L.  Parish,  based  upon  his  prom* 
ise  topay  with  his  deposits,  was  without  a  valuHble  consideration.  To  this 
it  is  answered  that  the  appellee,  being  a  surety,  could  have  filed  a  bill  in 
equity  to  compel  the  creditor  to  enforce  the  lien  of  the  judgments  against  the 
property  of  the  principal  debtor,  and  thus  have  obtained  absolute  control  of 
his  deposits.  Citing  Stephenson  v.  Tacemeri,  9  Grat.  398 ;  Kent  v.  Matthetirs^ 
12  Leigh,  585;  Hauser  v.  King,  76  Ya.  788.  It  admits  of  doubt,  to  say  the 
least,  whether,  upon  principles  of  natural  justiceand  equity,  a  creditor  in  such 
a  case,  having  money  or  its  equivalent  in  his  hands  belonging  to  the  surety, 
could  be  compelled  to  exhaust  his  remedies  against  the  principal  debtor,  in- 
stead of  being  permitted  to  apply  the  money  in  his  hands  to  the  satisfaction 
of  the  debt,  leaving  the  surety  to  proceed  against  the  principal  for  his  indem- 
nity. For,  as  was  said  by  the  court  in  Meade  v.  €hrigshy^s  Admits,  26  Grat. 
612,  and  repeated  in  Penn  v.  Inglte,  82  Ya.  65,  the  creditor  is  under  no  obli- 
gation to  look  to  the  principal  debtor,  or  to  his  property,  or  to  exhaust  his 
remedies  against  the  latter  before  resorting  to  the  surety;  although,  where  all 
the  parties  are  before  the  court,  and  their  liabilities  are  ascertained,  a  decree  will 
ordinarily  be  made,  in  the  first  instance,  against  the  party  ultimately  liable, 
where  that  can  be  done  without  material  delay  or  injury  to  the  creditor.  Hor- 
ton  Y.  Bond.  28  Grat.  815;  Bell  v.  McConkey,  82  Ya.  176;  Paxton  v.  Rich, 
ante,  531,  (decided  at  the  present  term).  It  is  unnecessary,  however,  to  de- 
cide that  question  in  the  present  case,  for  there  was  at  least  an  implied  con- 
tract between  the  parties,  which  obliged  the  principal  to  reimburse  the  surety 
when  the  debt  was  paid.    Kendrick  v.  Foimep,  supra. 

These  considerations  also  dispose  of  the  contention  of  the  appellants  that 
the  agreement.  If  not  a  nudum  pactum,  is  usurious.  The  deposits,  when 
used,  were  worth  par  to  the  parties,  as'  we  have  seen.  They  were  certainly 
worth  that  much  to  the  appellee,  and  they  were  worth  not  less  to  Thomas  L. 
Farisb,  since  they  were  used  in  paying  a  debt  he  owed,  bearing  12  per  cent. 
interest,  and  which  constituted  a  lien  upon  his  land,  and  for  which,  by  his 
agreement  with  the  appellee,  he  was  to  pay  thereafter  oniy  6  per  cent.  The 
agreement  was  therefore  not  usurious  when  made;  and,  as  was  decided  in 
Pollard  v.  Baylors,  6  Munf .  433,  the  question  whether  a  contract  is  usurious 
or  not  is  to  be  decided  with  reference  to  the  time  when  it  was  entered  into. 

Another  point  made  by  the  appellants  is  that  Thomas  L.  Farish  was  not  in- 
formed that  the  president  of  the  bank  had  required  the  appellee  to  pay  the  judg- 
ments out  of  his  deposits;  and,  as  knowledge  of  that  fact  was  kept  from  him, 
the  agreement  is  void  on  the  ground  of  fraud.  A  sufficient  answer  to  this 
position  is  that  no  such  charge  is  contained  in  the  bill,  and  cannot,  therefore, 
be  properly  considered  now;  for  ''nothing — and  least  of  all,  fraud — can  be  the 
subject  of  trial  until  it  is  put  in  issue.**  Tucker,  P.,  in  Koger  Y.Kane's 
Adm^Tf  5  Leigh,  606.  Nor  will  a  mere  general  charge  of  fraud  suffice.  When 
relied  upon,  t^e  bill  must  show,  specifically  and  in  detail,  in  what  the  fraud 
consists,  and  how  it  was  effected,  so  that  the  defendant  may  have  the  oppor- 
tunity of  shaping  his  defense  accordingly.  And,  if  not  alleged,  evidence  upon 
the  point,  however  strong  a  case  it  may  show,  is  irrelevant,  and  will  be  sup- 
pressed as  improperly  taken;  otherwise,  "the  pleadings,  instead  of  being  a 
shield  to  protect  parties  from  surprise,  would  be  a  snare  to  entrap  them.'* 
Thompson  v.  Jackson,  3  Rand.  (Va.)  504;  Gregory  v.  Peoples,  80  Va.  355; 
Voorhees  v.  Bonesteel,  16  Wall.  16,  and  cases  there  cited.  The  same  rule,  sub- 
stantially, applies  in  all  cases.  As  was  said  in  the  recent  case  of  KenVs  Adm^r 
V.  KenVs  AdmW,  82  Va,  205:  ''If  a  parly  is  entitled  to  recover  at  all,  he  must 
recover  on  the  case  stated  in  his  bill.  And  altliough  the  plaintitf  ntay  make 
out  a  case  which  under  oth^  circumstances  would  entitle  him  to  the  aid 
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of  the  court,  yet,  if  it  is  not  the  case  made  by  the  bill,  be  cannot  recover.'' 
Citing  2  Rob.  (Old)  Pr.  288;  Grigshy  v.  Weaver,  5  Leigh,  215;  Mundy  v. 
Vawtetf  8  Grat.  519.  See,  also,  Manufa4ituring  Co.  v.  Evang^  6  S.  £.  Hep.  2. 
Here  fraud  is  neither  alleged  nor  proved.  The  deposition  of  the  appellee, 
which  is  not  contradicted,  shows  that  when  the  president  of  the  bank  required 
him  to  pay  the  judgments  out  of  his  deposits,  he  sent  for  Thomas  L.  Farish; 
and  that  after  their  interview  he  returned  to  the  biink,  and  had  the  judgments 
charged  against  his  deposits.  The  fair  inference  from  this  testimony,  in  the 
absence  of  anything  to  the  contrary,  is  that  Thomas  L.  Farish  was  iufonaed 
of  what  had  taken  place  at  the  bank,  especially  in  view  of  the  recital  in  the 
deed  above  mentioned  as  to  the  payment  of  the  judgments  by  the  appellee. 
We  will  only  add,  upon  this  branch  of  the  case,  that  whether  the  oertiticates 
of  deposit  which  the  appellee  transferred  constituted,  under  the  national  bank- 
ing act,  a  lawful  set-off  against  the  indebtedness  of  the  transferee,  the  Chai- 
lottos ville  Milling  &  Manufacturing  Company,  to  the  bank,  is  not  a  material 
subject  of  inquiry  in  this  case.  It  was  not  unlawful  for  the  appellee  to  dis- 
pose of  them,  nor  for  the  milling  company  to  purchase  them;  and  therefore 
the  question  is:  what  was  the  company  willing  to  give  for  them,  and  what  did 
it  give  for  them?  The  object  of  the  company  in  acquiring  them  was  not  a 
matter  for  the  appellee  to  consider,  nor  does  it  appear  from  the  record  it  en- 
tered into  the  contract  In  any  way  whatever. 

2.  The  next  question  relates  to  the  Farmers'  &  Merchants'  Bank  debt.  This 
bank  suspended  on  the  3d  of  March,  1877,  holding,  at  the  time,  a  judgment 
against  Thomas  L.  and  A.  J.  Farish  for  upwards  of  ^900.  Upon  this  judg- 
ment the  appellee  afterwards  paid  in  checks  on  the  bank,  and  deposits  in  the 
bank,  the  sum  of  $855.62.  The  balance  due  on  the  judgment  was  then  com- 
promised by  C.  D.  Fishbume,  trustee,  with  Thomas  L.  Farish,  and  the  judg- 
ment was  indorsed  as  follows:  "This  judgment  lias  been  satisfied  by  Thomas 
L.  Farish,  with  the  exception  of  $427.81,  which  is  for  the  benefit  of  A.  J. 
Farish,  with  six  per  cent,  interest  from  March  S,  1877,  with  no  recourse  to 
the  plaintiffs  or  C.  D.  Fishburne,  trustee.  *'  In  other  words,  the  parties  agreed 
that  A.  J.  Farish  should  be  allowed  50  cents  on  the  dollar  for  what  he  had 
paid  for  his  principal  debtor,  and  the  judgment  was  assigned  accordingly.  The 
appellants  object  to  this  arrangement,  on  the  ground  that  the  assignment  is 
for  much  more  than  the  value  of  the  checks  and  deposits  used  in  making  the 
payment  of  $855.62,  above  mentioned;  and  they  refer  to  the  fact,  which  is 
conceded,  that  the  utmost  the  assets  of  the  bank  can  ultimately  pay  to  its  de- 
positors is  4  per  cent,  of  the  deposits.  The  circuit  court,  however,  decreed  in 
favor  of  the  appellee  for  the  amount  of  the  assigned  judgment,  that  is,  for 
$427.81,  with  interest;  and  in  this  there  was  no  error.  It  was  competent  for 
the  parties  to  agree  at  the  time  as  to  the  amount  to  be  paid  to  the  appellee  in 
return  for  what  he  had  paid,  and,  as  the  contract  confessedly  was  bona  Jide^ 
it  ought  to  stand ;  as  much  so  as  if  the  assets  of  the  bank  should  ultimately 
pay  the  deposits  in  full.  We  are  therefore  of  opinion,  without  further  discus- 
sion of  the  subject,  to  affirm  the  decree. 


Hartsook's  Adm'r  et  aL  v.  Crawford's  Adm'r  et  al. 
(Supreme  Cowrt  of  AppeaJe  of  Virginia,    September  20, 1888.) 

1.  Appbjli/— JmtisDiCTroNAL  Amount—Action  against  Administratob^s  StJRaries. 

In  an  action  against  an  admiuistrator^s  sureties,  where  the  amount  in  the  admin- 
istrator's hands  has  been  ascertained,  no  appeal  lies  in  favor  of  a  orcditor  whose 
share  therein  falls  below  the  jurisdictional  amount,  though  the  original  claim 
against  the  estate  was  in  excess  of  it. 

2.  Same— Uniting  Demands. 

Several  claims  of  distinct  and  independent  creditors  cannot  he  united  for  the  pur- 
pose of  making  up  the  amount  necessary  to  entitle  them  to  an  appeaL 
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Appeal  fioro  cireuit  coart*  Nelson  county. 

Bill  by  Hartsook's  administrator  and  Robert's  administrator  against  Craw- 
ford's administrator  and  bis  sureties.  Bill  dismissed*  and  complainants  ap* 
peal. 

C  Fattenonf  Mr.  Kirby^  and  W.  B,  Craig f  for  appellants.  Caakie  ^  Cole* 
man,  for  appellees. 

Laot,  J.  Tbis  is  an  appeal  from  a  decree  of  tbe  circuit  court  of  Nelsoa 
county,  rendered  at  tbe  October  term,  1885.  Tbe  case  is  as  follows:  In  tbe 
montb  of  April,  1853,  a  biJl  was  filed  in  tbe  circuit  court  of  Nelson  county  by 
Tbomas  M.  Farrow  and  James  Durrett  against  M.  I.  Crawford  and  otbers, 
seeking  to  bave  an  account  of  tbe  debts  and  liabilities  of  tbe  late  George  H. 
Crawford,  wMch  were  binding  upon  tbe  land  purchased  by  tbe  said  Farrow 
from  tbe  said  George  H.  Crawford,  and  to  bave  an  administrator  of  the  es- 
tate of  tbe  said  George  H.  Crawford  appointed,  etc.  And  in  June  following, 
D.  J.  Hartsook  tiled  a  bill  in  the  same  eourt,  seeking  an  account  of  the  debts 
and  demands  due  by  the  estate  of  the  said  Crawford,  to  subject  his  land  to  the 
payment  thereof.  Other  suits  and  claims  were  pressed  against  the  estate  of 
the  said  Crawford,  bis  debts  being,  as  is  alleged,  large  and  numerous.  In 
September  following,  the  court  made  an  order  enjoining  all  proceedings  out- 
side of  these  suits  to  collect  any  debts  by  the  creditors,  either  by  fieri  facias, 
by  deeds  of  trust,  or  otherwise.  These  suits  proceeding  in  1869,  the  judge  of 
tbe  court  indorsed  an  order  on  a  rough  draft  of  an  unsigned  decree,  as  follows: 
'*  This  cause  is  to  be  continued  until  tbe  case  of  Woods  d.  Farrow  and  others, 
removed  from  Buckingham,  is  tried."  Signed,  "L,  P.  T.," — the  initials  of 
the  presiding  judge,  tlie  late  Judge  Lucas  P.  Thompson.  In  March,  1885, 
the  amount  in  the  hands  of  Crawford's  administrator  was  ascertained  to  be, 
principal  and  interest,  1^1,889,89.  This  sum  was  apportioned  among  the  va- 
rious  creditors  of  Crawford,  and  a  decree  rendered  for  its  payment.  Under  this 
decree  the  administrator  of  Crawford  defaulted,  and  the  decree  proved  un- 
availing. Whereupon,  Hartsook's  administrator  filed  an  amended  bill  against 
tbe  sureties  of  the  said  administrator  of  Crawford,  seeking  to  enforce  against 
them  the  amounts  claimed  against  Sbelton.  Upon  tbe  plea  of  tbe  statute  of 
limitations  the  amended  bill  was  dismissed,  by  decree  rendered  in  October* 
1885.  From  tbis  decree  two  of  the  creditors  of  Crawford  appealed.  These 
are  Hartsook's  administrator  and  Hobert's  administrator,  and  they  assign  as 
error  tiie  action  of  tbe  circuit  court  in  sustaining  the  plea  of  the  statute  of 
limitations  under  the  circumstances  of  this  case,  they  having  been  enjoined 
from  proceeding  except  in  this  suit  to  collect  their  debts,  and,  when  the  decree 
was  asked  for  them,  the  court  having  continued  tbe  case  to  await  the  results 
of  a  suit  over  which  they  had  no  control.  But  tiie  appellees  move  to  dismiss 
the  appeal  upon  the  ground  that  the  amount  of  the  debt  claimed  by  each  ap- 
,  pellant  against  them  is  jess  than  $500,  the  jurisdictional  amount  necessary  to 
give  this  court  jurisdiction  of  the  appeal.  The  appellants  show  that  their 
claim  against  Crawford's  estate,  as  to  each  of  them,  principal  and  interest,  is 
largely  in  excess  of  $500.  But  the  appellees  insist  that  this  is  not  a  suit  to  col- 
lect these;  they  have  been  settled,  and  the  whole  estate  of  Crawford  settled 
up,  and  brought  into  court,  and  their  proportion  of  this  decreed  to  them,  to 
which  they  make  no  exception,  as  none  can  be  made,  as  the  measure  of  the 
administrator's  liability  is  not  ascertained  by  the  amount  of  a  decedent's 
debts,  but  the  properly  ascertained  value  of  the  estate  in  his  bands.  The  suit 
which  was  dismissed  by  tbe  circuit  court  of  Nelson  was  a  bill  to  charge  the 
sureties  of  tbe  administrator  with  these  amounts.  The  appellants  have  no 
pretense  of  any  other  claim  against  them,  nor  against  the  administrator  him- 
self. Their  claims  against  the  estate  of  Crawford  were  ascertained,  and  not 
controverted,  and  there  is  no  dispute  concerning  them.  While  it  appears  from 
tbe  record  that  Hartsook's  claim,  for  which  the  bill  is  brought,  is  $97.06,  prin- 
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cipal  and  interest;  and  Robert's  claim  is,  principal  and  interest,  at  tbe  date  of 
the  decree,  $221.65.  As  has  been  often  said  in  this  coort,  ''the  jnrisdiction'of 
this  court  is  limited  to  an  amount  not  less  than  $500.  The  amount  actually 
in  dispute  is  the  criterion  of  jurisdiction — the  plaintiff's  claim  determines  the 
Jurisdiction  on  his  side;  and  tbe  amount  adjudged  or  decreed  to  be  paid  by  the 
defendant  ascertains  it  on  his.  In  calculating  the  amount  invested  in  the  de- 
cree appealed  from,  all  costs  are  excluded,  and  interest  is  not  estimated  be- 
yond the  date  of  the  decree.  The  matter  in  controversy  must  not  only  be  of 
the  value  of  $500,  but  the  controversy  in  relation  to  matter  of  that  value  roust 
be  continued  by  the  appeal;  and  where  the  action  is  for  more  than  the  requisite 
amount,  but  the  verdict  is  for  less  than  such  jurisdictional  amount,  this  court 
will  not  take  jurisdiction  upon  tbe  appeal  of  the  defendant."  See  the  case  of 
Duffy  V.  Figgat,  80  Va.  666.  In  that  case,  when  it  was  heard  as  above,  the 
suit  was  upon  a  commissioner's  bond  amounting  to  $4,000;  but  the  defalca- 
tion was  for  $248.28  and  |tiB7,  and  for  this  the  decree  was  rendered  from 
wliich  the  defendant  appealed.  See,  also,  X^t^fo  V.  Long^  3  Munf.  186;  Oa^e 
V.  Crockett,  27  Grat.  735;  Harman  v.  City  of  Lynchburg,  83  Grat  37;  Bart. 
Oh.  Pr.  2, 1110;  Batchdder  v.  RUihardion,  75  Va.  835;  Campbell  v.  Smith.  32 
Grat.  288;  Umbarger  v.  Watts,  25  Grat.  167;  Gibson  v.  Shu/eldt,  122  U.  S. 
27,  7  Sop.  Ct.  Kep.  1066;  Seaver  v.  Bigehwe,  5  Wall.  208;  Fink  v.  Denny,  75 
Va.  666;  Cox  v.  Carr,  79  Va.  35;  MoCrowsll  v.  Burson,  Id.  294.  The  mat- 
ter in  controversy  is  that  which  is  the  essence  and  substance  of  the  judgment, 
and  by  which  the  party  may  discharge  himself.  By  what  sums,  then,  might 
the  defendants  below — ^the  appellees  here — discharge  themselves,  and  be  ac- 
quitted of  all  claim  against  them  by  the  appellants?  We  have  seen  that  it  is 
respectively  $221.65  and  $97.06.  It  is  clear  that  the  matter  in  controversy  is 
that  for  which  the  suit  is  brought,  and  not  that  which  may  or  may  not  come 
in  question.  The  suit  here  by  tbe  appellants,  respectively,  is  for  tlieir  ascer- 
tained claim  against  the  administrator,  for  which  he  defaulted,  and  for  which 
they  now  seek  to  hold  the  sureties  of  the  administrator  responsible.  If  these 
sureties  paid  this,  they  would  have  no  other  or  further  cause  of  action  against 
them;  this  is  ail  they  claim  to  hold  them  liable  for,  and  by  the  payment  of  this 
the  defendants  might  discbarge  themselves  obviously.  So  far  as  these  appel- 
lees are  concerned,  the  amount  of  the  debts  due  by  Crawford's  estate  is  not 
material  beyond  the  amount  of  estate  for  which  his  administrator  is  property 
chargeable.  These  claims  are  obviously  each  below  the  jurisdictional  amount, 
and  it  is  well  settled  that,  when  appellants  stand  on  distinct  and  unconnected 
grounds,  their  claims  cannot  be  united  to  make  up  the  necessary  amount  Urn- 
barg^  v.  Watts,  and  Fink  v.  Denny,  supra.  The  appeal  most  therefore  be 
dismissed  for  want  of  jurisdiction. 


Jordan  et  al.  o.  Cunningham  et  oZ. 
(iSupreme  Ccmrt  of  Appeals  of  Virginia*    September  20, 1888.) 

AFPSAI/--RsrU8AL  OF  BiLL  07  RSVIEW— TiMB  OF  TAXING. 

Under  Laws  Va.  18i^.  c.  18,  %%  8, 17.  requiring  a  petition  for  appeal  from  a  final 
decree  refusing  a  bill  of  review  of  a  final  decree,  rendered  more  than  12  months  be- 
fore, to  be  presented  within  6  months  from  such  refusal,  It  is  inunaterial  whether 
the  refusal  intended  by  the  statute  is  of  the  prayer  of  the  bill  of  review  or  merely 
of  permission  to  file  it;  refusal  of  either  being  in  effect  the  same,  and  appeal oannot 
be  allowed  after  expiration  of  the  time  prescribed. 

Appeal  from  circuit  court,  Nelson  county. 

Bill  by  Jordan  and  others  against  Cunningham  and  others  to  conatrae  the 
will  of  W.  C.  Jordan.  Decree  for  defendants,  and  bill  of  review  by  complain- 
ants denied;  whereupon  complainants  appeal. 

J.  T,  Brown  and  R.  Whitehead,  for  appellants.  Caskie  <§  Colemant  for 
appellees. 
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Fauhtljerot,  J.  The  petition  of  James  M.  Jordan,  A.  0.  Jordan,  W.  P. 
Cox,  and  Sasan,  his  wife,  complains  of  the  decree  of  the  circuit  court  of  Nel- 
aon  county,  pronounced  at  ttie  August,  1886.  special  term  of  the  said  court,  in 
the  bill  of  review  filed  by  them  to  a  decree  of  the  said  court  pronounced  on 
the  Sd  day  of  October,  1884.  in  the  chancery  cause  in  said  court  pending,  V. 
H.  Cunningham  and  wife  and  others,  complainants,  against  W.  P.  Jordan  and 
others,  defendants.  The  cause  of  controversy  was  and  is  the  construction  of 
the  fifth  and  sixth  clauses  of  the  will  of  W.  C.  Jordan,  deceased,  made  part 
of  the  record.  The  appellees  have  made  and  submitted  a  motion  to  dismiss 
the  appeal  presented  by  the  record  in  this  case  ashaving  been  impro  video  tly 
granted,  upon  the  ground  that  more  than  six  months  had  elapsed  when  the 
appeal  was  asked,  since  the  rendition  in  the  circuit  court  of  the  decree  com- 
plained of;  that  decree  being  a  final  decree  refusing  a  bill  of  review,  within 
the  meaning  and  purview  of  the  statute  allowing  and  limiting  appeals  and 
writs  of  error.  Acts  1884,  Ex.  Seas.  p.  21.  This  suit  was  originally  brought 
in  the  circuit  oourt  of  Nelson  county  for  the  purpose  of  construing  the  will  of 
W.  G.  Jordan,  deceased,  and  making  partition  of  his  real  estate  among  his  de- 
visees. The  court  having  constru^  the  will  as  the  parties  then  stood  before 
the  court,  and  partition  of  the  land  having  been  decreed  and  executed,  a  fur- 
ther question  of  construction,  viz.,  who  were  entitled  to  the  shaie  of  Oscar 
D.  Jordan,  one  of  the  sons  and  devisees  named  in  the  fifth  clause  of  the  will 
of  W.  C.  Jordan,  deceased,  who  had  meanwhile  died  intestate  and  without 
issue,  was  presented  to  the  court  by  a  petition  filed  in  the  cause  by  the  appel* 
lees,  who  claimed  that  they  were  entitled  to  the  said  Oscar  D.  Jordan's  share, 
to  the  exclusion  of  the  appellants.  At  the  September  term,  1884,  of  the  said 
circuit  court,  the  appellants  having  answered  this  petition,  the  court  entered 
a  decree  sustaining  the  claim  of  the  appellees,  and  deciding  that  the  appellants, 
under  the  will  of  W.  G.  Jordan,  took  no  part  of  Oscar  D.  Jordan's  share  of 
the  real  estate.  This  decree  was  rendered  on  the  3d  day  of  October,  1884.  At 
the  September  term,  1885,  one  year  afterwards,  the  appellants  filed  their  peti- 
tion for  a  rehearing  and  reversal  of  the  said  decree  of  October  3, 1884;  and  at 
the  August  apeciai  term,  1886,  of  the  said  circuit  court  of  Nelson  county,  a 
decree  was  rendered  upon  the  said  petition,  refusing  its  prayer,  and  reaflirm* 
log  the  decree  of  October  3, 1884.  From  this  decree  the  appellants  presented 
their  petition  to  one  of  the  judges  of  this  court,  asking  for  this  appeal,  on  July 
25, 1887.  which  was  allowed.  The  motion  to  dismiss  the  appeal  is  made  un* 
der  the  third  section  and  the  seventeenth  section  of  chapter  18  of  Acts  1884, 
pp.  20,  21.  This  statute,  limiting  tlie  time  within  which  appeals  and  writs  of 
error  mi^  be  allowed,  after  reducing  the  time  I M>m  two  years  to  one  year, 
says:  '* Provided,  however,  that  if  the  final  decree  from  which  an  appeal  is 
asked  is  a  decree  refusing  a  bill  of  review  to  a  final  decree  rendered  more 
than  twelve  months  prior,  thereto,  no  petition  for  an  appeal  from  or  superse- 
deas to  such  decree  so  refusing  a  bill  of  review  shall  be  allowed  unless  it  be 
presented  within  six  months  from  the  date  thereof."  The  decree  of  October 
3, 1884,  was  rendered  more  than  12  months  prior  either  to  the  decree  refusing 
the  bill  of  review  or  to  the  present  action  of  the  petition  for  appeal;  and  the 
petition  for  appeal  was  presented  11  months  after  the  decree  refusing  the  bill 
of  review.  It  is  contended,  howeyer,  by  the  appellants*  that  the  statute  must 
be  construed  to  apply  only  to  a  decree  refusing  to  permit  a  bill  of  review  to  be 
filed,  and  not  a  decree  refusing  the  prayer  of  a  bill  of  review.  We  are  of 
opinion  that  the  record  in  this  caso  presents  a  case  clearly  witiiin  the  purview 
of  the  statute;  the  obvious  prescription  and  policy  of  which  is  to  limit  the 
period  allowed  for  appeals  and  supersedecm  in  cases  of  bills  of  review  to  six 
months,  whether  the  decree  of  refusal  be  to  the  filing  of  the  bill  of  review  or 
to  the  prayer  of  the  bill,  because,  in  effect,  they  are  the  very  same.  The  re- 
fusal to  .permit  a  bill  of  review  to  be  filed  is,  necessarily,  a  refusal  of  the 
prayer  and  object  of  the  bill,  and  is  an  adjudication  of  the  merits  of  the  case 
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made  by  the  bill  of  review;  and  operates  an  affirmance  of  the  decree  sought 
to  be  reviewed.  This  court  being  withoat  jurisdiction  to  entertain  this  ap- 
peal, It  must  be  dismissed,  with  costs  to  the  appellees;  and  this  dispoees  of 
the  case,  leaving  it  as  decided  by  the  decree  below. 


Fowler  v*  Mosher  et  cU. 
(Supreme  Court  of  Appeals  of  ViayirUa,.    September  20, 1888.) 

1.  Practice  m  Civil  Cases— Sebvicb  of  Notice— Waiver. 

Under  Code  Va.  1887,  %  8207,  providing  tfiat  noUoeB  shall  be  served  by  deliverlnf 
a  copy  to  the  person  to  be  notified,  or  a  member  of  his  family  above  the  age  of  16 
years,  deliyery  of  a  copy  to  a  mere  boarder  in  such  person's  house,  who  is  a  stranger 
to  his  blood,  is  not  sufficient;  nor  is  the  defect  waived  by  appearing  and  contestTng 
the  validity  of  the  service. 

2.  Sams— Rbtubn— SsRViOB  on  Member  of  Familt. 

A  return  stating  that  the  person  to  be  notified  was  not  at  home  is  snfflnient  to 
authorize  a  service  by  delivery  of  a  copy  to  a  member  of  the  family,  within  the  re- 
quirement of  Code  V  a.  1887.  (  8207,  authorizing  such  a  service,  wnere  the  person 
cannot  be  found  at  his  usual  place  of  abode. 
8.  Same— Hearing  Demurrer  at  Special  Term. 

Under  Code  Va.  1887,  S  8062,  providing  that,  at  a  special  term  of  court,  any  oaaie 
ready  for  hearing  may,  with  the  consent  of  the  parties,  be  heard,  the  court  cannot 
at  such  a  term,  without  such  consent,  hear  a  demurrer  to  a  bill,  and  dissolve  an  in- 
junction. 

Appeal  from  oircuit  court,  Amherst  county. 

Bill  by  Fowler  againat  Mosher  and  S.  J.  Hess.  D^nurrem  to  bill  sua^ 
tained,  and  oomplainant  appeals. 

Mr.  Fitzpatriek  and  IV.  G.  Loring,  for  appellant.  J2.  A.  Coghill,  for  ap* 
peilees. 

HiNTOK,  J.  The  bill  was  filed  in  this  case  to  enforce  the  specific  execatioa 
of  an  alleged  contract  of  purchase  of  an  undivided  moiety  of  a  traoi  of  land 
in  Amherst  county,  and  to  enforce  the  judgment  of  the  county  court  of  Am* 
herst,  which  had  been  entered  in  an  action  of  unlawful  detainer,  brought  by 
the  appellee  Mosher  against  the  appellant  Fowler;  and  the  bill  of  the  appel- 
lant prays  that,  in  the  event  the  court  should  decline  to  specifically  execute 
the  contract,  that  it  will  enforce  the  Hen  for  the  unpaid  purchase  money  re- 
served in  the  deed  from  himself  to  the  appellees.  J.  Hess,  who  had  previously 
purchased  the  farm  from  him.  Upon  tlie  presentation  of  this  bill,  on  the  11th 
July,  1888,  an  injunction  w«6  awarded  by  the  Honorable  Charles  P.  Latham, 
judge  of  the  corporation  court  of  Lynchburg,  restraining  the  sheriff  of  Am- 
herst county,  and  all  others,  from  executing  the  judgment  of  the  oounl^  court 
of  Amherst  in  the  unlawful  detainer  suit  mentioned  above.  On  the  2d  day 
of  August,  1888,  the  defendants  Mosher  and  Hess  filed  in  the  clerk's  office  of 
the  circuit  court  of  Amherst,  where  the  bill  had  been  filed,  and  to  the  judge 
of  which  court  it  was  addreased,  general  demurrers  to  the  whole  bill,  and  a 
joint  special  demurrer  to  that  portion  of  it  which  asked  for  specific  execation 
of  the  alleged  contract;  and  on  the  same  day  gave  notice  to  plaintiff.  Fowler, 
that  they  would,  on  the  8th  day  of  August,  1&8,  that  being  the  second  day 
of  a  special  term  of  Amherst  circuit  court,  move  said  court  to  dissolve  said  or- 
der of  injunction.  This  notice,  it  is  claimed,  was  not  properly  served ;  but  on 
the  8th  August,  1888,  the  plaintiff  appeared  and  moved  for  a  oontinuance  of  the 
cause  for  reasons  set  out  in  his  affidavit,'  which  we  do  not  deem  it  necessary 
to  state;  and  also  made  an  affidavit  impeaching  the  validity  of  the  aberiflTs 
return.  These  motions  were  overruled,  and  thereupon  the  court  proceeded 
to  hear  the  case  upon  the  bill  and  exhibits,  and  the  demurrers,  general  and  spe- 
cial, and  made  a  decree  dissolving  the  injunction,  sustaining  thedemarrer  to 
what  is  called  "the  first  ground  of  complaint  of  the  plaintiff's  bill;"  that  is. 
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to  so  much  of  the  bill  as  seemed,  in  t})e  opinion  of  the  court,  to  entitle  the 
plaintiff  to  an  action  at  law  for  damages,  but  without  prejudice  to  bis  rights 
in  that  behalf;  and  also  sustaining  the  demurrer  to  that  portion  of  the  bill 
which  asked  for  specific  execution  of  the  alleged  contract  of  purchase;  and 
overruled  the  demurrer  to  so  much  of  the  bill  as  asked  for  the  enforcement  <rf 
the  lien  for  the  unpaid  installments  of  purchase  money,  in  the  event  of  the 
court's  refusal  to  decree  specific  execution  of  the  contract,  to  which  we  have 
before  adverted. 

From  this  decree  the  present  appeal  is  taken ;  and  from  this  statement  of 
the  case  it  will  be  seen  that  the  first  question  to  be  determined  by  this  court 
must  be  as  to  tlie  sufficiency  of  the  service  of  notice  for  the  dissolution  of  the 
injunction,  and  the  appointment  of  a  receiver.  Was,  then,  the  notice  legally 
served?  With  relucUmce  we  are  compelled  to  say  that  it  was  not.  The 
mandate  of  the  statute  is  peremptory.  It  could  only  have  been  served  in  this 
case,  under  the  express  words  of  the  statute,  (section  3207,  Code  Va.  1887,) 
**by  delivering  a  copy  thereof  in  writing  to  the  party  in  person;  or,  if  he 
could  not  be  found  at  his  usual  pl^u^e  of  abode,  by  delivering  such  copy,  and 
giving  information  of  its  purport  to  bis  wife,  or  any  person  found  there,  who 
is  a  member  of  his  family,  and  above  the  age  of  sixteen  years. "  In  this  case, 
the  notice  was  served  by  the  deputy-sheriff,  and  the  return  is  as  follows: 
^'Execut-ed  August  2,  1888,  by  leaving  with  Mrs.  Pierce  a  true  copy  of  the 
within  notice,  she  being  over  the  age  of  sixteen  years  old,  and  explained  the 
purport  of  the  same ;  she  being  a  member  of  the  said  F.  H.  Fowler's  family,  and 
he  not  being  at  home. "  Now,  in  Smithson  v.  BHggs,  33  Grat.  180,  this  court 
held  that  the  word  ** residence"  that  being  the  word  used  in  the  return,  was 
synonymous  with  the  words,  **his  usual  place  of  abode;''  and  so  here,  we 
think,  we  may  hold  as  to  the  word  *'home"  used  in  this  return.  But  was 
Mrs.  Pierce  a  member  of  the  plaintiff's  family,  within  the  meaning  of  the  stat- 
ute? We  thii^  not.  In  the  affidavit  of  the  appellant,  which  is  not  contro- 
verted, it  is  shown  that  she  was  a  stranger  to  his  blood,  and  a  mere  boarder 
in  his  house.  Obviously  it  was  not  the  intention  of  the  statute  that  servioe 
upon  such  a  person  should  be  regarded  as  a  legal  service  of  a  notice.  Its  pur- 
pose was  to  require  service  upon  some  person  who  would  feel  interested  by 
the  ties  of  consanguinity,  and  the  relation  of  dependence,  to  communicate  the 
fact  of  the  service  to  the  party  for  whom  it  was  designed.  Such  motives  can- 
not  be  predicated  of  a  mere  bojirder,  who  may  or  may  not  be  inimical  to  the 
party  for  whom  the  notice  is  intended,  and  who  may  be  there  to-day  and  away 
to-morrow.  Lexicographers,  indeed,  give  to  the  word  "family"  the  enlarged 
meaning  it  has  in  general  use, — that  is.  of  a  collective  body  of  persons  who 
live  together  in  a  house,  or  under  one  head;  but  this  is  not  the  legal  meaning 
of  the  word.  In  1  Bouv.  Law  Diet.  572,  it  is  said:  "Family — ^Domestic 
relatives.  In  a  limited  sense  it  signifies  the  father,  mother,  and  children.  In 
a  more  extensive  sense,  it  comprehends  all  the  individuals  who  live  und  Mlh^ 
authority  of  another,  and  includes  the  servants  of  another."  It  was  in  this 
legal  and  restricted  sense  (whether  that  includes  servants  we  do  not  decide)  that 
the  word  was,  in  our  opinion,  used  in  the  statute;  and  we  therefore  hold  that, 
the  service  was  not  sufficient.  Nor  can  the  appellant's  rights  be  held  to  have 
been  in  any  wise  affected  or  prejudiced  by  his  appearing  and  contesting  the 
service,  for  his  conduct  is  utterly  inconsistent  with  a  waiver;  and  although 
it  may  be  said  that  in  this  case  the  appellant  had  actual  notice  of  the  service 
of  process,  and  that  the  object  and  purpose  of  the  law  has  been  accomplished, 
yet  this  is  fully  answered,  in  our  judgment,  by  the  fact  ttiat  it  has  not  been 
done  in  the  mode  prescribed  by  law;  and  a  different  construction  would  lead 
to  this  absurd  result:  that  a  person  might  be  deprived  of  legal  rights  by  his 
taking  the  only  course  left  open  for  his  assertion  of  them.  -A  construction 
that  lefids  to  such  a  conclusion  obviously  cannot  be  sound.  This  disposes  of 
the  motion  for  a  dissolution  of  the  injunction  and  the  appointment  of  a  re^ 
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ceiver.    The  initial  step  had  not  been  taken,  and  the  case  was  not  in  a  con- 
<1ition  for  a  determination  of  these  questions. 

It  is  eqaally  plain  that  the  oourt  had  no  right  to  try  and  determine  the 
cause  upon  the  demurrers.  Tlie  statute  (section  3062,  Code)  provides  that, 
at  a  special  term,  "any  civil  cause  may  be  tried  which  could  lawfully  iiave 
been,  but  was  not,  tried  at  the  last  preceding  term  that  was  or  should  have  been 
held ;  ♦  ♦  ♦  and  any  cause  or  matter  of  controversy,  at  law  or  in  chan- 
cery, then  ready  for  hearing,  or  which  may  be  made  ready  by  consent  of  par- 
ties, may,  with  the  consent  of  the  parties  to  such  cause  or  oontroversy,  be 
heard  and  determined,  altiiough  it  cannot  lawfully  have  been  heard  at  the  pre- 
ceding term  that  was  or  should  have  been  held."  By  the  terms  of  this  stat- 
ute the  *' consent  of  parties"  is  required,  as  well  in  the  case  where  the  cause 
is  ready  as  when  it  may  be  gotten  ready;  and  as,  therefore,  there  is  an  entire 
absence  of  consent  in  this  case,  although  It  might  be.  and  indeed  was,  other- 
wise ready  to  be  heard,  so  far  as  the  demarrers  were  concerned,  the  court 
was  without  authority  to  enter  the  decree  it  did.  It  follows  ttiat  the  decree 
is  erroneous,  and  must  be  reversed;  the  injunction  must  be  reinstated;  and 
the  cause  must  be  remanded,  to  be  regularly  proceeded  into  final  decree. 


Hewitt  v.  Tumlin. 
{Sufpreme  Cofwrt  of  Qeorgick,    March  8, 1888.) 

Affbal— Rivnsw— Wbight  of  Bvidbncb. 

On  the  speoial  and  peculiar  facts  of  this  case  a  new  trial  ought  to  be  granted,  and 
the  s^me  is  accorded  accordingly. 
iSulUibiLs  by  the  Court) 

Error  from  city  oourt  of  Garrollton;  ADABiaoN,  Judge. 
.  Tumlin  sued  Hewitt  on  a  promissory  note  for  S130,  dated  July  28,  1885, 
payable  to  G.  P.  Gamp  or  bearer,  November  1,  I8b5.  Defendant  pleaded  the 
general  issue,  and  also  failure  of  consideration  in  this,  to- wit,  said  note  was 
given  for  two  notes  of  E.  M.  Camp,  which  are  uncollectible  and  worthless; 
that  plaintiff  represented  that  said  notes  were  good,  and  had  been  given  for 
purchase  money  of  valuable  land,  to  which  payee  had  title,  and  luid  given 
maker  a  bond  for  titles,  but  that  payee  had  no  title  to  said  land;  that  defend- 
ant acted  on  representations  of  plaintiff;  that  he  has  received  838  on  said 
notes,  which  defendant  offers  to  pay  over,  and  to  return  notes  of  Camp;  that 
£•  M.  Camp  is  insolvent,  and  that  plaintiff  was  agent  for  G.  P.  Camp  in  pro- 
curing note  sued  on;  that  plaintiff  and  G.  P.  Camp  both  represented  to  de- 
fendant to  induce  said  trade  that  £.  M.  Camp  was  solvent.  The  court,  with- 
out the  intervention  of  a  jury,  found  for  the  plaintiff.  Defendant  moved  for 
a  new  trial  on  the  following  grounds:  (1-3)  Because  the  judgment  is  con- 
trary to  law  and  evidence;  (4)  because  of  newly-discovered  evidence.  Plain- 
tiff introduced  note  sued  on  and  closed.    Defendant testified  that  he 

was  induced  to  sign  the  note  sued  on  by  plaintiff,  who  told  him  that  the  notes 
of  Camp  were  land  notes,  and  all  right,  and  that  the  land  was  bound  for  their 
payment;  that  they  belonged  to  G.  P.  Camp,  who  de*5ired  to  sell  them  be- 
cause of  a  feud  between  him  and  his  brother,  the  payee;  that  there  had  been 
a  dispute  between  the  brothers  about  a  payment  on  said  notes,  but  that  that 
matter  had  been  settled;  that  G.  P.  Camp  lived  with  him,  the  plaintiff,  and 
hence  he  was  acting  for  him,  because  he  desired  to  see  the  brothers  recon- 
ciled. Defendant  took  the  notes,  telling  plaintiff  and  G.  P.  Camp  that  if  he 
could  trade  them  he  would  give  them  whatever  was  right.  He  afterwards 
traded  one  of  the  notes  to  Candler  and  the  other  to  Gray,  and  so  reported  to 
plaintiff  and  G.  P.  Camp,  offering  to  give  his  note  for  $185  in  consideration 
for  said  notes  on  E.  M.  Camp,  or  to  deliver  to  them  the  stock  for  which  he 
bad  traded  said  notes,  assuring  them  that  he  (defendant)  did  not  dedre  to 
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make  anything  out  of  the  transaction, — was  only  tiying  to  accommodate 
them.  At  the  time  he  gavo  the  note  sued  on  he  also  gave  one  for  855  to 
plaintifF,  who  then  assured  him  that  the  notes  of  £.  M.  Camp  were  for  land, 
and  were  good.  Defendant  believed  that  E.  M.  Camp  was  solvent,  and  that 
bis  said  notes  were  secured  by  land,  until  plaintiff  atterwards  told  him  tliat 
said  Camp  had  swindled  them,  and  that  if  defendant  would  prosecute  him,  he 
(plaintiff)  would  swear  out  a  warrant  against  him,  and  put  him  in  the  chain- 
gang,  and  that  the  title  to  the  land  described  in  the  notes  of  £.  M.  Camp 
was  not  in  G-.  P.  Camp,  but  was  in  one  West,  as  he  (plaintiff)  bad  been  in- 
formed. Defendant  had  previously  learned  that  the  note  sued  on  had  been 
given  to  Bradley  by  plaintiff,  and  he  went  immediately  to  Bradley,  and  told 
him  he  would  not  pay  it.  He  also  told  plaintiff  on  same  day  that  he  would 
not  pay  it,  and  that  he  had  received  $38  on  one  of  the  notes  of  E.  M.  Camp, 
which  he  would  pay  to  him  and  return  the  notes  of  £.  M.  Camp  upon  surren- 
der of  his  note  for  $55  and  the  note  sued  on.  This  plaintiff  refused  to  do. 
Before  hearing  that  the  land  described  in  Campus  notes  belonged  to  West,  he 
had  told  plaintiff,  in  presence  of  Bradley,  that  he  would  pay  his  notes  in  De- 
cember and  January,  but  had  not  so  promised  after  being  informed  of  defects 
of  Camp's  notes.  Before  receiving  this  information  plaintiff  told  defendant 
that  he  was  security  for  G.  P.  Camp  for  about  $185,  and  wanted  him  to  give 
his  note  to  Bradley  for  that  amount  in  lieu  of  the  note  sued  on,  and  his  note 
for  $55.  Defendant  was  willing  to  do  this,  but  was  advised  by  Bradley  not 
to  do  so.  Defendant  had  taken  up  note  of  E.  M.  Camp,  which  he  had  traded 
to  Candler,  paying  him  $150  therefor,  and  had  been  sued  to  judgment,  on 
other  note  traded  to  Gray ;  had  paid  Gray  $25,  and  got  time  from  him  on  bal- 
ance. Defendant  has  been  injured  by  aforesaid  representations  of  plaintiff 
about  $75,  and  would  be  injured  amount  of  note  sued  on  if  he  had  it  to  pay. 
Plaintiff  testified  he  got  note  sued  on  and  one  for  $55  from  G.  P.  Camp,  in 
October  or  November;  that  prior  thereto  he  had  become  security- for  Camp  to 
Askew,  Bradley  &  Co.  for  $185;  that  G.  P.  Camp  gave  him  two  notes  on  E. 
M.  Camp,  which  he  traded  to  defendant  for  the  note  sued  on  and  one  for  $55. 
Did  this  for  G.  P.  Camp.  Had  no  interest,  and  made  no  misrepresentations 
to  defendant.  Might  have  told  defendant  that  the  land  mentioned  in  Camp's 
notes  was  bound  for  their  payment.  He  thought  it  was,  and  G.  P.  Camp 
told  him  it  was.  Did  not  know  otherwise  until  informed  by  West.  He  at 
once  communicated  to  defendant  what  West  said.  Did  not  know  that  £.  M. 
<'amp  was  insolvent,  but  knew  that  he  owed  a  good  deal  of  money.  That  in 
October  or  November  he  inquired  of  defendant  what  he  intended  to  do  about 
his  notes,  and  defendant  replied  he  would  pay  them  in  November,  Deoember, 
and  January;  that  he  then  told  defendant  that  he  was  about  to  trade  for  it; 
that  Bradley  was  pressing  him,  and  he  wanted  to  know  when  the  note  would 
be  paid;  that  defendant  replied  he  would  pay  it  in  January,  and  prosecute 
Camp,  and  that,  relying  on  this  promise  of  defendant,  he  bought  the  note; 
that  he  had  never  released  G.  P.  Camp  from  payment  of  note  to  Askew,  Brad- 
ley A  Co.;  that  he  and  Camp  are  both  still  bound  for  it;  has  never  paid  any- 
thing for  note  sued  on;  got  it  in  tlie  fall  after  it  was  made;  did  not  expect 
any  trouble  about  it,  or  would  not  have  taken  it;  that  defendant  had  never 
offered  to  return  notes  of  £.  M.  Camp;  he  only  offered  him  $38  collected  on 
said  notes,  and  this  he  refused.  G.  P.  Camp  left  the  county  in  the  fall.  He 
did  not  attach  him,  because  he  had  traded  for  this  note;  but  he  did  attach  him 
on  another  debt  he  owed  him.  E.  M.  Camp  testified  that  neither  he  nor  G.  P. 
(Jamp  had  title  to  land  mentioned  in  notes  for  wiiich  note  sued  on  was  given. 
They  owed  H.  W,  Camp  $1,100,  money  borrowed  to  pay  for  land  which. was  esti- 
mated at  $2,200.  He  agreed  to  pay  the  $1,100,  and  gave  G.  P.  Camp  his  note  for 
$550  for  his  interest  in  the  trade  for  land.  Witness  was  insolvent  at  time  of 
transaction.  Trade  for  land  was  verbal;  never  had  bond  for  titles.  Witness  was 
entitled  to  a  credit  of  $35  paid  to  his  brotkier.  Plaintiff  knew  that  he  claimed  this 
v.7s.E.nos.l2,13— 36 
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crecHt  before  he  traded  notes  to  defendant.  Made  plaintiff  a  payment  of  S50 
while  notes  were  in  his  possession.  Bradley  testified  that  defendant  had  said  he 
would  pay  note  sued  on  in  November,  December,  or  January;  that  after- 
wards defendant  proposed  to  give  his  note  for  debt  of  Tamlin  &  Gamp,  which 
he  advised  him  not  to  do,  telling  defendant  that  he  had  learned  that  the  notes 
of  E.  M.  Camp  were  not  all  right;  that  afterwards  Hewitt  refused  to  pay  the 
Tumlin  &  Camp  debt  or  to  pay  note  sued  on;  that  plaintiff  tried  to  trade  the 

E.  M.  Camp  notes  to  hiin  before  he  traded  them  to  defendant,  and  that  he 
then  told  plaintiff  that  Camp  had  no  title  to  land  mentioned  in  the  notes,  and 
that  the  notes  were  worthless.  Burns  testified  plaintiff  had  tried  to  sell  him 
Camp  notes,  and  that  he  told  him  Camp  did  not  own  the  land,  and  that  notes 
were  worthless.  Blalocln  testified  that  plaintiff  had  tried  to  sell  him  Camp 
notes  in  settlement  of  a  debt  of  G.  P.  Camp.  He  told  plaintiff  to  produce  ti* 
ties  io  the  land,  and,  if  all  right,  )ie  would  trade  for  notes,  and  that  plaintiff 
never  produced  titles.    West  testified  that  he  bargained  land  to  E.  M.  &  O. 

F.  Camp,  but  afterwards  made  deed  to  H.  W.  Camp,  by  their  direction.  Told 
plaintiff  he  owned  the  land,  iiobinson  testified  that  plaintiff  tried  to  trade 
him  Camp's  notes  before  he  traded  them  to  defendant.  Witness  was  a  con- 
stable in  1885,  and  knew  that  E.  M.  Camp  was  insolvent  then.  The  notes  of 
E.  M.  Camp  were  introduced.  Motion  for  new  trial  was  overruled*  and  de- 
fendant excepted. 

Gordon  &  Brovm^  for  plaintiff  in  error.  Cohh,  Cobb  <&  Walker  and  9.  IF. 
AiLstin,  for  defendant  in  error. 

Bleckley,  C.  J.  The  evidence  is  strongly  suggestive  of  the  iheory  that, 
unless  Tant,  the  payee  of  the  note  in  suit,  could  recover,  Tumlin,  his  trans- 
feree, ought  not  to  recover.  Taking  the  whole  of  the  evidence,  even  with- 
out considering  the  alleged  newly-discovered  evidence,  there  is  so  much  doubt 
upon  the  propriety  of  the  result  which  has  been  reached  below  that  we  think: 
the  interests  of  justice  demand  a  new  trial.  The  facts  are  special  and  pecul- 
iar. They  are  so  much  so  that  we  think  the  strong  doubt  of  which  they  ad- 
mit ought,  contrary  to  the  general  rule,  to  be  given  against  the  judgment,  in- 
stead of  in  its  favor.  It  is  a  case  for  the  exercise  of  the  power  of  this  court 
to  direct  a  new  trial.    Judgment  reversed. 


National  Bank  of  Atukns  et  al,  v.  Danfo&th  et  al.  (two 
{Swpreme  Court  of  Georgia,    November  15, 1887.) 

TAXATIOH— rMOBTGAOED  RbAL  ESTATE— WhO  LliJBLB  TOB  TaXKS. 

In  taxinff  real  property,  and  collecting  the  taxes  thereon,  the  pubUo  authorities 
maj  treat  it  as -belonging  indifferently,  either  to  the  maker  or  the  holder  of  a  bond 
for  titles,  when  the  latter  is  In  possession ;  but,  as  between  the  parties  to  the  bond, 
the  one  taking  the  rents  and  profits,  or  enjoying  the  use  for  the  time  being.  Is  liar, 
ble  for  the  taxes. 

Samb— Rbtubn— Waivbb  or  Dbfbots. 

Defects  and  irregularities  in  returning  municipal  taxes,  and  even  omissions  to  re> 
turn,  are  waived,  and  imperfect  returns  are  cured,  by  pointing  out  property  to  be 
levied  upon  by  virtue  of  a  tax^  /a.,  the  issuance  of  which  presupposes  returns 
duly  made;  and  such  waiver  by  the  person  assessed  will  aifect  others  interested  in 
the  property  taxed,  but  not  beyond  the  unpaid  taxes  really  due  ou  the  spedilc  prop- 
erty. 

Same— Patmxnt  ov  Taxes  bt  Mortoaoeb— Chabob  ok  Pbopebtt. 

Taxes  on  the  mortgaged  premises,  properly  paid  by  the  mortgagee  to  protect  his 
security,  are  charges  on  the  property  as  against  the  mortgagor,  and  «ul  persons 
holding  or  claiming  under  him  bv  lien  or  purchase  subsequent  to  the  date  of  the 
mortgage;  but  taxes  not  assessed  on  the  specific  property,  though  included  In  the 
same  execution,  and  though  paid  by  the  mortgagee  because  so  included,  are  not 
charges,  except  as  against  the  defendant  in  execution. 

Same— Tax  Execution— Assignicent—Libk. 

To  render  a  tax  execution  avaUable  to  a  transferee  as  a  strict  legal  lien,  to  affeot 
others  than  the  defendant  therein,  the  execution  must  be  entered  On  the  proper  ex&- 
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cutlon  docket  within  30  days  after  the  transfer;  and  an  entry  not  disclosing  the 
name  of  the  plaintilf,  bat  giving  the  transferee  as  plaintiff,  and  not  indicating  that 
the  execution  is  for  taxes,  is  insufficient  to  uphold  the  lien,  save  as  against  the  de- 
fendant. 
&  MxCHAino'S  LiBN— PrIOBITT— FORMSB  Ikcxtmbbangbs. 

The  lien  of  a  contractor  or  mechanic  for  improvements  is  not  a  charge  upon  the 
premises  or  the  improvements,  as  affainst  prior  liens  or  Incumbrances  put  upon  the 
property  by  a  previoas  owner,  and  auly  recorded. 

6w   SZBOUnOH— Jui>OMBNT  VOB  SXOUBBD  DbBT— RSOOKVBTANCB  TO  DbBTOB*-LbVT. 

A  fL  fa,  issued  upon  a  judgment  rendered  for  a  debt  secured  by  a  deed  made  un- 
der section  1969  of  the  Coide  cannot  be  levied  upon  the  realty  conveyed  as  security 
until  after  the  creditor  has  executed,  filed,  and  had  recorded  a  deed  reoonveving 
the  property  to  the  debtor;  and  a  sale  by  the  sheriff  to  the  creditor,  the  levy  hav- 
ing been  made  after  the  execution  of  such  deed,  but  before  it  was  either  filed  or 
recorded,  is  utterly  void. 
7.  MoBTOAGB— PoRBCLOsuBE— Sale— DiSTBiBcnoK  OF  Pbooxxds. 

The  result  is  that  the  fund  now  in  question,  when  realised,  should  be  applied  in 
order  of  priority,  as  follows :  Fitnt,  to  the  mortgage  jL  /a.,  and  so  much  of  the  tax 
JL  /cw.  as  represent  the  taxes  for  the  years  1^83, 1884,  and  1885  on  this  specific  prop- 
.erty,  to  be  ascertained  by  multiplying  the  assessment  by  the  rate  for  each  year; 
Moondlt/,  to  the  judgment  for  the  debt  covered  by  the  security  deed;  t/iirdZy,  the 
.overplus,  if  any,  to  be  treated  aa  belonging  to  the  ultimate  owner  of  the  fee,  (Mrs. 
.Clayton,)  and  as  her  properlgr,  to  be  applied— JHr«t,  to  the  oontraotor's  lien;  seo- 
jondly,  to  the  residue  of  the  tax  fi.  feu.;  tMrdlv^  the  balaooe,  if  any,  to  be  paid  to 
her. 

**   USUBT— OOITTBAOT  FOB  PBBS  IK  NOTE. 

A  contract  to  pay  attorney's  fees  for  oolleoting,  In  addition  to  principal  and  Inters 
mL  is  not,  on  its  face,  usurious;  nor  does  it  beoome  usurtooa  by  reducing  the  debt 
to  judgment,  and  including  in  the  jtidgment  10  per  cent  for  attorney's  fees.^ 
.  iSyUabuM  by  the  Court) 

Appeal  from  superior  coart,  Richmond  county ;  Bowlt,  Judge. 

The  premises,  consisting  of  a  cotton  warehouse  in  the  city  of  Augusta,  be- 

I  longing  to  G.  W.  Clayton,  were  mortgaged  by  him  to  the  National  Bank  of 
Athens,  (White,  cashier,^  in  1877,  to  secure  a  debt  of  $4,500.  The  mortgage 
was  duly  recorded.  In  October,  1888,  by  security  deed  under  section  1969  of 
the  Code,  he  conveyed,  subject  to  the  mortgage,  to  Mrs.  Danforth,  to  secure 

.  a  debt  of  $2,000,  and  she  made  to  him  a  bond  to  reconvey  upon  payment  of 
the  debt.  The  deed  recognized  counsel  fees  as  a  part  of  the  debt,  in  addi- 
tion to  principal  and  interest,  and  was  duly  recorded.  In  November,  1883, 
he  conveyed  the  premises  to  Mrs.  Clayton,  his  mother,  and  transferred  to  her 
the  bond  for  titles  made  by  Mrs.  Danforth.    From  September  1,  1^8,  to  the 

.  close  of  1885,  Mrs.  Clayton,  by  her  tenants,  occupied  the  premises,  and  she 
received  as  rent  9100  to  6106.66  per  month.  In  or  about  September,  1884, 
Denning,  under  employment  by  C.  W.  Clayton,  which  was  afterwards  ratified 
by  Mrs.  Clayton,  constructed  improvements  to  the  amount  of  $600  by  build* 
ing  fire-proof  brick  walls  dividing  the  warehouse  into  sections,  and  caused  to 
be  duly  recorded  a  claim  of  Hen  of  the  premises  as  the  property  of  C.  W.  Clay- 

:  ton,  and  also  a  like  claim  on  them  as  the  property  of  Mrs.  Clayton;  the  claims, 
respectively,  being  made  by  him  as  a  contractor,  mechanic,  and  material- man 
for  work  done  and  material  furnished.  A  suit  against  Mrs.  Clayton  to  en- 
force the  lien  was  duly  commenced,  and  is  still  pending.  No  suit  was  brought 
against  C.  W.  Clayton.  The  improvements  were  proper  and  important.  They 
added  materially  to  the  rental  value;  the  rents  being  in  fact  increased  thereby, 
and  made  continuous  at  the  increased  rate.  In  each  of  the  year^  1883,  1884, 
and  1885  aft.  fa.  in  favor  of  the  city  council  of  Augusta,  for  municipal  taxes, 
was  issued  against  Mrs.  Clayton;  none  of  the^./a5.  specifying  any  property 
as  taxable,  or  out  of  which  taxes  were  to  be  collected,  but  all  being  general  j^. 
fas,  in  personam.  Two  of  them  were  levied  upon  the  premises,  August  27 # 
and  the  other  on  October  8,  1885.    Pending  an  advertisement  for  sale  under 

^That  a  contract  to  pay  attorney's  fees  on  sums  collected  by  suit  is  not  usurious,  see 
__  Herck  v.  Mortgage  Co.,  (Ga.)  7  S.  E.  Rep.  266. 
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these  levies,  the  attorney  of  Mrs.  Danforth,  the  grantee  in  the  security  deed, 
by  letter  to  the  cashier,  gave  notice  to  the  bank  of  the  levies  and  of  the  ad- 
vertisement.  The  attorney  of  the  bank  went  to  Augnsta,  parchased  the  Ji. 
foA.t  and  had  them  transferred  to  the  bank,  by  the  proper  officer  of  the  citj, 
on  November  5, 1885;  and  within  30  days  thereafter  notice  was  given  to  Mn. 
Clayton  of  the  transfer,  and  the>?.  fciB.  were  entered  on  the  proper  execution 
docket  as  follows:  "National  Bank  of  Athens,  plaintiff;  Mrs.  E.  P.  Oiavton, 
defendant.  Amount,  $529.99, "  (the  other  two,  for  $593.44  and  $637.83,  re- 
spectively, being  entered  In  like  terms.)  They  were  again  entered  on  the  same 
docket  after  the  sheriff ^s  sale  under  the  fi.  fa,  of  Mrs.  Danfortb,  and  after  the 
80  days  from  date  of  transfer  had  expii'ed ;  in  which  entry  the  city  council  of 
Augusta  was  set  out  as  plaintiff,  and  the  bank  as  transferee.  Mrs.  Danfortb, 
the  creditor  by  security  deed,  having  on  October  13,  1885,  obtained  judgment 
upon  her  debt,  (including  10  per  cent,  for  attorney's  fees,)  reconveyed  by 
deed  to  C.  W.  Clayton,  her  debtor,  on  January  6, 1886;  which  deed  was  filed 
in  the  clerk's  office,  January  30,  and  recorded  February  1,  1886.  The  prem- 
ises were  levied  upon  January  29,  1886,  (before  the  deed  was  either  filed  or 
recorded,)  under  a>Z.  fa.  founded  on  the  judgment,  and  were  sold  by  the  sher- 
iff for  $3^5  on  April  6th,  the  creditor  herself  being  the  purchaser,  to  whom 
the  sheriff  made  a  deed,  and  she  entered  into  possession.  The  tax  ft,,  fa^. 
were  lodged  by  the  bank  to  claim  the  money,  and  both  the  money  and  ih^fl. 
fas.  are  still  in  the  sheriff's  hands.  The  mortgage  was  foreclosed  on  the  28th 
of  April,  1886,  and  vkft,  fa,  issued  from  the  judgment  of  foreclosure  was  lev- 
led  upon  the  premises  on  May  1st  thereafter.  Pending  an  advertisement  of 
sale  under  this  levy,  Mrs.  Danforth  filed  the  present  bill  against  the  sheriff, 
Mrs.  Clayton,  Denning,  administrator  of  Denning,  (the  contractor,)  the  bank, 
and  its  cashier;  praying  for  general  relief,  and  for  an  injunction  to  restrain 
the  sale  until  the  rank,  dignity,  and  validity  of  the  respective  liens  could  U* 
determined.  A  restraining  order  was  granted,  which  was  still  in  force  at  the 
hearing.  The  complainant  sets  up  in  the  bill  her  security  deed,  her  judgment, 
together  with  her  title  under  the  sheriff's  sale.  She  admits  the  sale  was  made 
subject  to  the  mortgage,  and  offers  to  pay  off  the  mortgage  on  condition  of 
being  protected  in  her  title  to  the  fee  unincumbered.  She  claims  priority 
over  everything  except  the  mortgage;  characterizes  the  retransfer  of  the  tax 
ft,,  fas,  as  "pretended;"  and  applies  the  same  epithet  to  the  Jl,  fas,  them- 
selves. She  urges  against  their  validity  that  they  were  not  properly  issueii; 
that  they  were  not  based  upon  returns  made  as  bylaw  required,  nor  as  against 
specified  property;  but  were  issued  as  though  Mrs.  Clayton  had  actually  re- 
turned specific  property  for  taxation  when  in  fact  she  had  not.  She  contends 
that,  if  the  fl,,  fas,  had  a  lien  upon  the  premises,  it  was  lost  by  claiming  the 
proceeds  of  the  sheriff's  sale  under  the  ft,,  fa,  in  her  favor;  also  that  the  fl- 
fas,  embrace  taxes  on  other  realty  of  greater  value  tlian  this,  and  therefore  that 
to  ^y  theft, fas,  in  full  out  of  this  would  be  to  charge  her  with  taxes  on  the 
other  property;  also  that  the  bank,  as  to  these ^./a«.,  if  they  are  a  lien  at  all, 
has  a  lien  upon  two  pieces  of  property,  while  she  is  confined  to  one,  and  there- 
fore collection  should  be  made  out  of  the  other;  also  that  Mrs.  Clayton,  hav- 
ing received  the  rents  and  profits,  is  properly  chargeable  with  the  taxes.  She 
alleges  that  her  debtor  is  insolvent,  and  that  she  will  lose  her  debt  if  not  paid 
out  of  this  property;  and  shows  a  return  of  nulla  bona  upon  her^.  fa,  against 
him.  She  denies  that  the  lien  of  Denning  is  superior  to  her  title,  but  sub- 
mits to  the  court  whether  it  is  superior  to  the  lien  of  the  mortgage. 

The  answer  of  the  bank  and  its  cashier  insists  that  the  tax  fl,  fas,  were 
legally  issued,  and  were  proceeding  to  sell  the  premises  when  transferred; 
that  they  are  liens  on  all  the  property  of  Mrs.  Clayton,  and  their  lien  is  not 
discharged  by  any  sale,  judicial  or  any  other;  that,  if  the  lien  of  Denning  was 
against  C.  W.  Clayton,  it  was  discharged  as  to  the  property,  and  transferred 
to  the  fund  raised  by  the  sheriff's  sale,  and,  if  against  Mrs.  Clayton,  it  is  in- 


Digitized  by 


Google 


Ga.]  NATIO^'AL   BANK  V.  DANFOBTH.  549 

f erior  to  the  mortgage,  and  in  either  case  inferior  to  the  liens  for  taxes.  The 
answer  prays  that  complainant  be  compelled  to  pay  off  the  mortgage,  and  that 
the  tax  ft,  fas»  be  decreed  to  be  a  lien  on  the  premises  and  all  other  property  of 
Mrs.  Clayton,  superior  to  all  other  liens.  Denning,  administrator  of  Den- 
ning, by  bis  answer  insists  that  the  Improvements  were  valuable  and  neces- 
sary; the  property  being  without  value  as  a  warehouse  until  they  were  made, 
and,  when  made,  they  added  10  per  cent,  to  its  value,  increased  the  rents,  and 
the  increa8e4  rents  were  realized  by  Mrs.  Clayton;  that  the  claim  for  making 
these  improvements  is  in  the  nature  of  purchase  money;  and  he  prays  a  de- 
cree for  $600  and  interest,  with  tlie  highest  dignity.  By  her  answer  Mrs. 
Clayton  admits  the  issuing  of  the  tax  ft.  fas.,  but  disclaims  linowledge  of  their 
regnlsirity  or  legality,  and  calls  for  strict  proof.  She  admits  the^.  fas.  were 
levied;  says  the  city  claimed  taxes;  was  about  to  enforce  the ^./a«.,  and  she 
pointed  out  the  premises  to  be  levied  upon,  which  were  ample  for  payment. 
She  denied  that  the  rents  received  by  her  are  liable,  or  that  she  by  reason  of 
receiving  them  is  liable  for  taxes  on  the  propt^rty;  says  that  if  thej^./a«. 

.^re  liens  at  all  they  are  superior  to  all  other  liens,  and  that  the  others  were 
taken  subject  to  their  pre-eminence;  but  pbe  insists  that  the  ft.  fas.  are  not 
lir.ns,  nor  even  claims,  because  not  legally  altered  on  the  execution  docket 
when  or  after  transferred;  she  had  two  parcels  of  realty, — ^this  and  another, 

— in  which  she  had  a  life-estate,  and  the  taxes  for  each  year  were  upon  both 
together;  that  there  is  no  authority  to  apportion  the  taxes,  and  payment  on 
one  parcel  would  not  discharge  it  from  tax  on  the  other.  She  prays  that  the 
ji,  fas.  may  be  decreed  to  have  lost  all  lien  and  claim  upon  her  property,  to 
have  been  properly  levied  upon  these  premises,  and  entitled  to  be  enforced 
against  the  same,  paid  out  of  the  proceeds,  and  rank  as  of  the  higliest  dignity. 
By  statute,  municipal  taxes  assessed  under  the  ordinances  of  the  city  of 
Augusta  have  a  like  lien  and  priority  to  state  taxes,  and  rank  next  thereto. 
According  to  ordinances  of  the  city,  each  person  liable  to  pay  taxes  is  required 
to  furnish  the  city  sheriff  and  assessor  with  a  written  list  or  return  of  his  tax- 
able property,  subscribed  and  sworn  to.  Those  failing  to  make  returns  are 
subject  to  a  fine  for  default,  and  their  property  Is  to  be  returned  and  assessed 
by  the  finance  committee  of  council.    The  city  sheriff  and  assessor  is  ex  officio 

.  a  member  of  the  board  of  assessors,  composed  of  one  member  of  council,  and 
one  citizen  from  each  ward.  It  is  the  duty  of  the  sheriff  and  assessor  annu- 
ally to  prepare  a  digest  or  real-estate  book,  and  enter  therein,  by  lot  or  parcel, 
all  real  estate,  with  the  name  of  the  owner,  agent,  or  representative;  the  pre- 
cise location  on  or  between  streets,  whether  improved  or  not,  leased  or  not, 
and  from  whom  leased;  the  character  of  the  improvements;  the  number  of 
hydrants,  and  of  families  using  each;  together  with  any  further  informa- 
tion which  will  contribute  to  a  full  and  equitable  valuation.  He  must  each 
year  personally  examine,  and  then  value  and  assess,  each  lot  or  parcel;  then 
submit  his  assessments  to  the  board  of  assessors,  who  must  revise,  and,  if 
they  deem  proper,  may  vary  and  correct  the  same.  After  the  revision  is 
completed,  he  must  publish  a  notice  that  the  assessments  are  open  for  10  days 
to  inspection  of  persons  interested.  Objections  may  be  filed,  and  are  to  be 
acted  upon.  Where  no  objection  is  made,  the  assessment  is  conclusive.  The 
sheriff  and  assessor  must  report  to  council  the  amount  and  valuation  of  prop- 
erty returned  for  the  year,  and  thereupon  the  rate  of  taxation  is  fixed  by  coun- 
cil. He  must  also  prepare  and  deliver  to  the  city  collector  and  treasurer  an 
alphabetical  digest  of  the  returns  made  to  him.  The  lieu  attaches  upon  prop- 
erty owned  on  the  1st  of  January,  and  the  returns  should  embrace  the  prop- 
erty owned,. etc.,  by  each  tax-payer  at  that  date;  but,  as  actually  made,  they 
seldom  describe  the  realty  otherwise  than  by  reference  to  the  return  of  a  pre- 
vious year.  The  ordinances  require  notice  by  publication  to  be  given  of  the 
time  for  paying  taxes,  and  provide  for  execution  to  issue  against  all  who  fail 

.to  j>ajr  within  the  time  allowed.    Upon  the  premises  involved  in  the  present 
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litigation  Mi's.  Clayton  had  paid  the  taxes  for  one  or  more  years  preceding^ 
the  year  1888;  they  were  known  in  the  tax-office  as  her  property;  and  in  1^. 
1884,  and  1885  were  assessed  as  hers  at  a  valuation  of  612,000.  Her  other 
realty,  in  which  she  had  a  life-estate  only,  and  the  legal  title  to  which  was 
in  trustee,  was  assessed  at  $16,000,  and  personalty  amounting  to  S1450  was 
also  included  in  the  assessment.  Her  return  for  1883  was  made  by  her  hus- 
band, and  speciOed  no  realty  except  by  the  word  "Same,"  meaning  the  same 
as  the  year  preceding;  that  for  1884  was  made  by  her  son,  and  its  language  as 
to  realty  was,  "Same  as  last  year. "  For  1885  there  was  no  return  in  writing, 
but  Mrs.  Clayton  sent  for  the  sheri£f  and  assessor,  and  instructed  him  orally 
to  return  her  property  the  same  as  last  year,  and,  though  no  formal  return 
was  made  either  by  her  or  the  assessor,  her  property  was  assessed  open  both 
parcels  of  realty  and  the  personalty,  aggregated  into  one  sum  totaU  and  the 
fl,  fa.  issued  accordingly.  This  was  done  each  year;  they2./a.  being  against 
her  in  personam,  and  not  specifying  any  property,  or  any  kind  of  property,  as- 
the  subject  of  taxation.  The  rate  for  tlie  first  year  was  1.87|,  for  the  aeooodr 
1.85,  and  for  the  third,  1.62j^.  The  fl.  fas.  were  levied  under  Mrs.  Clayton's 
instructions  to  the  officer,  and  upon  the  property  which  she  pointed  out,  and 
of  which  she  was  then  in  possession.  She  neither  then  nor  previously*  so  far 
as  appears,  made  any  objection  to  the  returns,  to  the  assessments,  to  the 
amounts,  or  to  anything  else  connected  with  tlie  taxes  or  the  fi.  fas.  '  At  Uie 
hearing,  all  the  facts,  save  as  to  the  lien  for  improvements,  being  undisputed, 
the  court  referred  to  the  jury  certain  questions  touching  that  lien;  and  the 
jury  having  found  that  Ihe  work  was  done  by  the  contractor  as  oontractor, 
mechanic,  and  material-man,  and  that  Mrs.  Clayton  ratified  his  employment^ 
decreed  that  the  premises  be  sold  under  the  mortgage /{. /a.,  and  that  the 
proceeds  be  applied  first  to  that //./a.,  next  to  the  Jl.  fa.  on  the  debt  covered 
by  the  security  deed,  and  the  balance  to  the  contractor's  lien;  declaring  the 
tAxfi.  fas.  invalid,  and  not  entitled  to  participate  in  the  fund.  The  bank  ex- 
cepted to  the  decree  for.excluding  the  taxes,  and  the  administrator  of  Uie  con- 
tractor excepted  to  it  for  not  recognizing  the  lien  as  that  of  a  mechanic;  also 
for  not  ranking  it  as  of  the  highest  dignity,  and  attaching  to  the  improve- 
ments without  regard  to  the  title. 

L.  i&ff.  Cobb,  A.  J.  Cobb 9  and  /.  H.  Lumpkin,  for  the  bank.  Frank  3. 
Miller  and  Wm.  K.  Millar ^  for  Denning.  Fester  <&  Lamar,  for  Danforth. 
J.  S.  df  W.  T.  Davidifon,  for  CUyton. 

Bleckley,  C.  J.,  {after  stating  the  facts  as  above.)  1.  The  first  question  in- 
volves the  propriety  of  treating  Mrs.  Clayton  as  subject  to  be  assessed  for  these- 
taxes  for  three  years.  The  evidence  in  the  record  (about  which  there  is  no> 
dispute)  indicates  clearly  that  she  had  been  in  the  habit  of  paying  taxes  upon 
this  property  prior  to  1883.  The  property  was  known  in  the  tax«offiee  as  hers;, 
and  although  the  conveyance  to  her  was  not  made  until  November,  1883,  yet 
a  return  was  made  by  her  husband  in  that  year,  in  which  the  reference  to  real 
estate  was  embraced  simply  in  the  word  "Same,"  which  is  interpreted  by  the 
evidence  to  mean  the  same  as  last  year.  We  are  not  let  into  the  actual  return 
for  1882  to  see  how  this  property  appeared  there;  bat  the  indications  are  that 
either  in  that  return,  or  some  preceding  one,  this  identical  property  was  put 
down  to  Mrs.  Clayton,  and  we  so  treat  the  fact.  Mrs.  Clayton  was  the  holder 
both  of  an  absolute  deed  conveying  this  property  to  her,  and  (by  assignment) 
of  the  bond  for  titles  which  Mrs.  Danforth  had  given;  imd  was  thus  in  the 
position  both  of  an  ordinary  owner  and  the  holder  of  a  bond  for  titles  for 
further  conveyance  and  assurance  of  her  title.  With  reference  to  the  public, 
we  hold  that  the  assessment,  in  case  of  an  outstanding  bond  for  titles,  where 
the  holder  of  it  is  in  possession  of  the  premises,  may  be  made  either  against 
such  holder  or  against  the  maker  of  the  bond,  the  person  in  whom  the  legal 
title  rests  for  the  time  being;  and  a  sale  by  the  public  authorities  founded  oa 
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an  assessment  against  either  would  pass  the  title,  no  doubt,  as  against  the 
other,  if  it  were  made  for  the  taxes  of  that  property  aiune;  because  it  is  no  less 
the  dutj  of  the  one  than  the  other,  relatively  to  the  public,  to  pay  taxes,  or  to 
see  that  they  are  paid.  But  as  between  themselves  it  is  very  clear  that  the 
person  who  is  in  possession,  enjoying  the  property  itself  or  its  rents  and  is- 
sues, ought  to  be  charged,  and  is  chargeable,  with  the  taxes.  If  the  vendor 
retains  possession,  and  gets  his  interest  and  income  too,  of  course  he  ought  to 
pay  taxes.  If  the  vendee  takes  possession,  and  receives  the  income  from  the 
pioperfy,  he  ought  pay  the  taxes,  the  vendor  being  charged  with  taxes  on  the 
unpaid  purchase  money,  and  in  this  case  the  whole  of  it  Is  unpaid,  relatively, 
to  Mrs.  Danforth,  the  malier  of  the  bond  for  titles.  The  vendor,  the  holder 
of  the  legal  title,  with  the  purchase  money  wholly  unpaid,  does  enough  if  he 
pays  taxes  upon  the  purchase  money.  The  vendee,  being  in  possession  under 
the  bond  for  titles,  and  receiving  the  income,  or  the  use  of  the  land,  ought  to 
pay  the  taxes.  This  is  the  law,  and  we  so  announce  it  in  the  first  head-note. 
Therefore,  as  between  Mrs.  Danforth  and  Mrs.  Clayton,  Mrs.  Danforth  being 
the  maker  of  the  bond  for  titles,  and  Mrs.  Clayton  the  holder,  and  in  posses* 
sion  of  the  premises,  Mrs.  Clayton  is  chargeable  with  taxes. 

2.  But  it  Is  said  that  the  tax  executions  are  void  for  irregularity.  I  havo 
never  known  any  documents  covered  with  more  sins  than  have  been  attributed 
to  them.  The  only  attack,  however,  upon  them  in  the  record,  as  original  fi. 
fas.  without  reference  to  the  transfer,  is  that  they  were  issued  without  due 
returns.  If  this  property  was  included  in  the  returns  (however  informal)  for 
the  three  years,  as  it  appears  to  liave  been,  there  were  returns  embracing  this 
specific  property.  From  the  testimony  of  the  tax-offlcfcr,  it  is  very  rare  that 
returns  are  made  otherwise;  and  doubtless  that  is  true.  For  the  purposes  of 
this  case,  we  hold  the  reference  to  previous  returns  sulBeient,  especially  as 
the  returns  have  been  ratified,  and  all  irregularities,  if  any,  acquiesced  in  by 
the  person  who  is  chargeable,  legally  and  equitably,  with  the  taxes  for  said 
years.  As  to  the  point  that  the  deed  conveying  title  to  her,  and  the  transfer 
of  the  bond,  were  not  made  until  the  latter  part  of  the  year,  we  attach  no  im- 
portance to  that,  because  it  was  competent  for  her  to  return  this  property  be- 
fore she  got  the  deed.  She  may  have  held  it  as  agent,  trustee,  or  friend  for 
ber  son,  in  whom  the  title  bad  previously  been;  and  if  she  returned  it,  and 
was  assessed,  the  tax  fl.  fa.  for  that  year,  as  well  as  fOr  the  others,  issued 
properly  against  her.  But  suppose  there  were  irregularities,  it  was  competent 
for  her  to  ratify  the  returns  as  they  were  made,  and  thus  to  waive  any  trivial 
objection,  perhaps  any  grave  objection,  to  them;  and  she  appears  to  have  ac- 
quiesced in  the  whole  matter,  made  no  objection  to  anything  connected  with 
it,  and  finally  pointed  out  the  property  to  be  levied  on, — ^the  very  property  that 
is  now  in  controversy, — and  the  levies  were  made  accordingly,  under  her  in- 
structions; so  the  levying  officer  testifies.  As  against  all  these  other  parties, 
this  tax,  if  for  the  proper  amount, — the  mortgagor  and  the  mortgagee,  the 
holder  of  the  mechanic's  lien,  and  the  holder  of  the  security  deed, — as  against 
them  all,  it  is  a  just  and  righteous  tax,  and  it  will  and  ought  to  affect  them  if 
it  can  be  legally  collects  out  of  the  person  against  whom  it  was  assessed;  and 
the  purport  of  the  assessment,  as  against  her,  we  have  already  shown.  She 
can  make  a  waiver  that  will  affect  them,  because  of  the  fact  that  it  is  right 
and  just  and  equitable  for  them  to  submit  to  the  collection  of  these  taxes  out 
of  this  property.  It  is  as  much  an  equitable  and  legal  claim,  relatively  to  the 
public,  against  the  property,  with  reference  to  them,  as  it  is  with  reference  to 
her;  and  for  that  reason  we  allow  her  waiver  to  affect  them. 

8.  Taxes  on  mortgaged  premises,  properly  paid  by  the  mortgagee  to  protect 
bis  security,  are  charges  upon  the  property  as  against  the  mortgagor,  and  all 
persons  holding  or  claiming  under  him  by  lien  or  purchase  subsequent  to  the 
date  of  the  mortgage;  but  taxes  not  assessed  on  the  specific  property,  though 
included  in  the  same  execution,  and  though  paid  by  the  mortgagee  because  so 
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included,  are  not  charges,  except  as  against  the  defendant  in  execution. 
This  head  of  the  case  is  controlled  by  the  same  principle  InvcdYed  in  the  pre- 
ceding. The  payment  of  these  taxes  by  the  mortgagee  was  properly  made  as 
to  all  the  parties  in  the  case.  The  mortgagee,  finding  his  seearity  endan- 
gered, (and  he  had  not  yet  foreclosed  his  mortgage,)  went  forward  under  a 
notice  communicated  to  him  by  tiie  attorney  of  the  holder  of  one  of  the  other 
debts,  and  paid  off  the  incumbrance.  In  acting  so  be  acted  for  the  beneOt  of 
all  concerned."  These  tax  ft.  fa».  having  the  rank  and  dignity  which  the  stat- 
ute attributes  to  them,  would  have  extinguished  everything  in  front  of  them. 
They  would  have  cut  down  all  these  liens  and  claims  upon  the  property,  had 
it  been  sold  out  as  Mrs.  Clayton  *s  property.  It  would  have  extinguished 
everything  held  by  any  of  these  claimants  with  regard  to  the  property  itself; 
and  they  would  have  been  forced  to  go  upon  the  fund,  the  proceeds,  if  there 
had  been  any,  in  excess  of  the  payment  of  these  taxes.  So  the  introduction 
of  the  mortgagee  to  protect  his  own  security  inured  to  the  ben^t  of  tiie 
whole;  and  no  one,  I  apprehend,  can  doubt  that  tlie  holder  of  an  incumbrance 
upon  property  may  protect  it  when  it  is  threatened  with  a  sale  that  will  de- 
feat his  lien  upon  the  property  itself.  He  will  not  be  forced  to  go  upon  the 
proceeds,  especially  before  he  has  reduced  his  lien  to  judgment.  The  pay- 
ment of  these  taxes,  without  any  reference  to  whether  the  bank  got  a  title  to 
the  execution  by  transfer,  is  an  equity, — a  claim  upon  this  property  in  tiie 
nature  of  expenses  incurred  for  the  benefit  of  all  concerned;  and  taxes  to  that 
extent  attached  to  the  mortgage,  and  are  to  be  paid  with  the  mortgage  out  of 
the  proceeds  of  the  property. 

4.  This  is  our  firsi  Judgment  upon  the  construction  which  the  act  of  the 
legislature,  in  reference  to  transferring  tax>{./a«.,and  entering  them  on  the 
execution  docket,  ought  to  receive.  Code,  §  891a.  No  doubt  the  main  pur- 
pose and  policy  of  the  statute  was  to  protect  purchasers  and  others  who  might 
become  interested  after  the  date  of  the  transfer;  but  then  there  is  policy  in 
upholding  registering  as  the  legislature  prescribes  for  it  to  be  done;  and  there 
is  no  reason  that  we  know  of  why  one  who  becomes  a  transferee  under  the 
law  should  not  comply  with  it;  and,  if  he  fails  to  comply  with  it,  we  regard 
that  as  defeating  hini  as  the  holder  of  a  strict  legal  lien  in  his  competition 
with  everybody  except  the  defendant.  There  is  no  indication  in  the  statute 
of  any  purpose  to  serve  the  defendant  by  registering  the  transfer,  or  entering 
it  upon  the  execution  docket.  The  defendant  cannot  possibly  be  hurt  by  one 
going  forward  and  paying  taxes  and  taking  a  transfer;  and  the  act  of  1872 
provided  for  the  transfer  itself,  without  putting  it  to  any  conditions  about 
entering;  and  we  think  these  fl.  fas.  are  good  in  the  hands  of  the  bank  as 
against  Mrs.  Clayton,  the  defendant,  but  they  are  not  good  as  against  others. 
The  registry  of  them  after  the  30  days  expired  is  a  sort  of  voluntary  act,  and 
does  not  come  under  the  statute  applicable  to  this  sort  of  transfer,  as  we  un- 
derstand it;  but  the  point  is  not  without  some  difficulty,  because  it  does  not 
appear  that  anybody  here  has  been  hurt.  There  has  been  no  suffering.  No- 
body has  acted  in  any  valid  matter.  There  has  been  some  action  that  was  in- 
valid, after  this  transfer  was  made;  but  the  respectiva interests  of  the  parties 
are  unchanged  in  this  case  since  the  transfers  were  made,  as  far  as  we  can 
see.  But  it  is  better  to  stand  by  the  statute  than  to  fritter  it  away.  It  is 
belter  to  let  people  who  take  tax^.  fas.  register  them  as  they  are  required  to 
do,  if  they  want  to  affect  strangers  by  the  transaction.  At  all  events,  we  w^iU 
set  out  on  this  line,  and  maintain  it  until  it  is  proved  to  be  wrong.  For  my 
part,  I  think  it  perfectly  sound,  and  J  believe  my  brethren  fully  concur  with 
me;  but  it  is  a  new  question,  and  there  may  not  be  that  certainty  about  it 
which  is  desirable.  It  is  the  opinion  we  entertain  now,  and  we  so  rule,  as 
announced  in  the  fourth  head-note. 

5.  The  lien  of  a  contractor  or  mechanic  for  improvements  is  not  a  charge 
upon  the  premises  or  the  improvements  against  prior  liens,  or  incumbrances 
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put  upon  the  property  by  a  previous  owner,  and  duly  recorded.  We  once  had 
A  statute  that  gave  mechanic's  and  contractors,  and  material-men  also,  liens 
upon  improvements  made  without  regard  to  title;  but  we  think  that  statute 
was  repealed  by  the  lien  law  of  1878,  (Code,  §§  1979,  1980;)  and,  this  work 
being  done  under  the  latter,  we  think  it  is  governed  by  the  general  rule  that 
he  who  performs  labor  and  services  of  any  sort,  or  furnishes  material,  has  a 
claim  against  his  debtor,  and  nobody  else.  *  As  to  any  clear  interest  that  Mrs. 
*CUytoii»  who  employed  this  contractor  through  ht?r  son,  has  in  this  property, 
ithe  lien  ought  to  be  and  will  be  protected;  but  Mrs.  Clayton's  contracts  can- 
not'retroaet  upon  a  prior  title  or  prior  liens  put  upon  the  property,  not  by  her, 
but  by  her  son,  the  previous  owner  It  will  be  observed  that  there  is  no 
-question  in  this  case  now  as  to  the  effect  of  this  lien  as  a  lien  against  her  son, 
because  he  is  not  a  party  to  this  bill;  and  the  claim  of  a  lien  as  to  him,  al- 
:thougb  duly  recorded,  was  apparently  abandoned.  No  action  within  the  12 
months  was  brought  aj^alnst  him  to  enforce  it,  or  ever  has  been  brought,  so 
far  as  appears.  When  the  mechanic  did  the  work  under  employment  by  Mrs. 
Olayton,  Mrs.  Clayton,  as  against  Mrs.  Dan  forth,  was  simply  the  holder  of  a 
bond  for  titles,  with  the  money  unpaid;  and  the  statute  itself  excepts  that 
ease.  The  mechanic's  lien  is  never  good,  as  against  the  purchase  money, 
when  the  pei*son  who  employed  the  mechanic  holds  only  a  bond  for  titles;  and 
.that  was  all  Mrs.  Clayton  had  as  against  Mrs.  Danforth.  The  debt  due  to 
her  was  in  the  nature  of  purchase  money.  Mrs.  Danforth  having  taken  the 
Jegal  title  as  security,  and  made  a  bond  to  reconvey  on  payment  of  that  debt, 
the  debt  was  in  the  nature  of  purchase  money,  relatively  to  any  lien  that  Mi*s. 
^Clayton  could  put  upon  the  premises:  and  so  this  mechanic's  lien  conies  al- 
most within  the  very  words  of  the  statute  to  postpone.  It  is  not  effective 
4igainst  Mrs.  Danforth,  the  maker  of  the  bond  for  titles.  And  to  affect  the 
mortgage  by  it  would  be  to  go  back  to  the  year  1877,  and  allow  a  mortgage  of 
that  date  to  be  affected  by  work  done  on^  the  premises  in  1884;  and,  if  that 
were  allowed,  no  creditor  would  ever  know  certainly  what  security  he  had. 
.because  very  frequently  the  improvements  eat  up  the  improved.  It  takes 
more  to  pay  for  the  work  than  the  property  was  worth  befoi*e  the  work  was 
<ione,  and  sometimes  more  than  the  whole  is  worth  after  the  work. 

6.  Aft,  fa.  issued  upon  a  judgment  rendered  for  a  debt  secured  by  a  deed 
made  under  section  1969  of  the  Code,  cannot  be  levied  upon  the  realty  con- 
veyed as  security  until  after  the  creditor  has  executed,  tiled,  and  hail  recorded 
A  deed  reconvey ing  the  propeity  to  the  debtor;  and  a  sale  by  the  sheriff  to  the 
creditor,  the  levy  having  been  made  after  tlie  execution  of  such  deed,  but  be- 
fore it  was  either  filed  or  recorded,  is  utterly  void.  This,  in  effect,  has  been 
two  or  three  times  decided  by  the  court,  and  it  is  the  plain  import  of  the 
statute.  There  is  no  right  to  levy  in  such  a  case  until  the  deed  is  filed  and 
recorded.  Indeed,  up  to  that  time  the  estate  is  still  in  the  creditor.  The 
mere  execution  of  the  deed  does  not  pass  it  back,  so  as  to  seize  it  as  the  prop- 
erty of  the  debtor,  until  the  deed  is  delivered  in  the  way  prescribed  by  the 
statute,  or  in  some  other  way;  and  here  there  was  no  delivery  until  the  next 
<lay  after  this  levy,  and  no  recording  until  a  day  or  two  later.  So  that  Mrs. 
Danforth,  by  the  sheriff's  sale  she  procured  to  be  made,  at  which  she  was  pur- 
chaser, took  no  right  whatever;  and  her  equities,  if  she  had  any,  founded 
upon  the  theory  that  dhe  was  an  innocent  purchaser  without  notice  of  the 
.transfer  of  these  tax^.  fas.,  fall  with  her  title.  She  is  a  mere  creditor,  hold- 
ing her  security  still.  She  finally  put  herself  in  a  position  to  levy  on  the 
property,  but  she  was  not  in  that  position  at  the  time  the  levy  was  made. 

7.  The  result  is  that  the  fund  now  in  question,  when  realized,  should  be 
.applied  in  order  of  priority  as  follows:  First,  to  the  mortgage yZ.  /a.,  and  so 
much  of  the  tax  fi.  fas.  as  represent  the  taxes  for  the  years  1883,  1884,  and 
1885  on  this  specific  property,  to  be  ascertained  by  multiplying  the  assess- 
2nent  by  the  rate  for  each  year;  seetmdly,  to  the  judgment  for  the  debt  cov- 
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ered  by  the  secarity  deed;  thirdly ^  the  overplus,  if  any,  to  be  treated  as  be- 
longing to  the  ultimate  owner  of  the  fee,  (Mrs.  Clayton,)  and  as  her  property, 
to  be  applied — Firsts  to  the  contractor's  lien;  secondly^  to  the  residue  of  the 
tax  ft.  feu.;  thirdly,  the  balance,  if  any,  to  be  paid  to  her. 

8.  A  contract  to  pay  attorney's  fees  for  collecting,  in  addition  to  principal 
and  interest,  is  not,  on  its  face,  usurious;  nor  does  it  become  usurioos  by  re- 
ducing the  debt  to  judgment,  and  including  in  the  judgment  10  per  cent,  for 
attorney's  fees.  The  law  of  Georgia  recognizes  the  validity  of  such  a  stipu- 
lation, and  it  meets  the  justice  of  the  case  very  frequently  for  the  debtor  to 
pay  for  the  collection,  rather  than  the  creditor.  We  confine  this  to-  tlie  trial 
by  inspection  of  tbe  paper.  We  do  not  mean  to  intimate  that  usury  might 
not  be  covered  up  by  such  a  stipulation;  that  it  might  not  be  a  disguise  or 
contrivance  for  the  concealment  of  usury;  but  there  is  no  such  indication  in 
this  case.  There  is  no  evidence  that  it  was  not  a  bona  flde  stipulation  to 
cover  the  contingency  of  having  to  incur  expense  in  collecting  this  debt» 
Judgment  in  first  case  reversed,  with  direction;  in  second,  affirmeck 


BWING  et  ux,  9.  Shbopshibb. 

{Supreme  Cowrt  of  Georgia.    July  11, 1888.) 

!•  DMn>— CoHSTRtJCTiow— Natttre  of  Estate. 

A  oonveyanoe  by  deed  of  gift  from  a  father  to  his  daughter,  executed  since  the 
adoption  of  the  Code,  to- wit,  in  March,  1877,  to  which  the  father  and  daughter  were 
the  only  parties,  and  by  which  he  conveyed  certain  deaGribed  realty  to  her  ''and  the 
lawful  heirB  of  iier  boay  begotten,  to  her  and  their  sole  and  aeparate  use,  and  free 
from  all  debts,  liabilities,  and  contracts  of  her  present  or  any  future  husband,"  to- 
have  and  to  hold  unto  her  **and  her  heirs.  •  *  •  to  her  and  them,  and  their  own 
proper  use,  benefit,  and  behoof,  forever,  in  fee-simple, "  and  warranting  title  to  her 
^and  her  heirs  and  their  assigns,  **  passed  the  absolute  fee  to  the  daughter  alone; 
and  her  child,  though  in  life  at  the  time  the  deed  was  executed,  acquired  no  estate: 
in  the  premises,  eltner  as  tenant  in  dbmmon  or  as  donee  in  remainder. 

8.   BaMB— BSTATB  IN  FbB-SimHjB. 

The  cases  of  Whately  v.  Barker,  4  8.  B.  Bep.  887,  and  Craig  v.  Ambrose,  Id.  1, . 
decided  at  October  term,  1887,  in  so  far  as  they  involve  a  oonstmctioa  of  section^ 
2250  of  the  Ck>de,  reviewed  and  aflirmed. 

Error  from  superior  court,  Floyd  county;  Mabdox,  Judge. 
Halstead  Smithf  for  plaintiff  in  error.    AlesDander  &  Wright,  for  defend- 
ant in  error. 

Bleckley,  C.  J.    This  deed  was  made  in  1877.  and  to  determine  its  efiEect . 
requires  a  construction  of  certain  sections,  especially  section  2250,  of  the  Code.. 
The  conveyance  was  by  deed  of  gift,  to  which  the  father  was  party  of  the  first 
part,  and  the  daughter  party  of  the  second  part.    He  conveyed  to  her  "and. 
tbe  lawful  heirs  of  her  body  begotten,  to  her  and  their  sole  and  separate  use, 
and  free  from  all  debts,  liabilities,  and  contracts  of  her  present  or  any  future 
husband,"  to  liave  and  to  hold  unto  her  "and  her  heirs,     ♦    ♦    ♦    to  her  and 
them,  and  their  own  proper  use,  beneflt,  and  behoof  forever  in  fee^simple,"  and 
warranted  title  to  her,  "and  her  lieirs  and  their  assigns. "    Had  the  deed  omit- 
ted the  words,  "the  lawful  heirs  of  her  body  begotten, "  and  used  in  lien  thereof 
the  words,  "her  heirs,"  there  could  have  been  no  question  that  an  absolute- 
fee-simple  estate  would  have  vested  in  the  daughter  alone;  that  is,  she  would. 
have  been  sole  tenant  in  fee-simple  as  to  the  whole  of  the  premises  conveyed^ 
With  this  supposed  modification,  the  entire  instrument  would  have  been  con- 
Histent  with  itself  throughout;  not  a  word  would  have  presented  any  conflict, 
literal  or  legal,  with  any  other  word  or  collection  of  words.    The  whole  prob- 
lem before  us,  therefore,  results  from  the  insertion  of  4ho  phrase,  "the  lawful 
hell  8  of  her  body  begotten;"  and  so  we  set  out  with  the  certainty  that  the  gift 
is  either  to  the  daughter  alone,  or  to  her  and  the  heirs  of  her  body.     That  the- 
heirs  are  to  be  hiwful  and  begotten,  adds  nothing  substantial  to  their  deacrip- 
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lion,  since  to  be  heirs  of  the  body  at  all  they  must  have  both  of  these  attri*^ 
bates.  Legally  speaking,  the  precise  equivalent  of  **the  lawful  heirs  of  her 
body  begotten"  is  ''heirs  of  her  body."  The  more  extended  description  only 
serves  to  show  that  the  donor  consciously  intended  to  restrict  the  range  of 
heirs  to  such  persons  as  the  law  embraces  in  the  terms  "heirs  of  the  b<^y.'' 
We  thus  reach  the  final  form  of  the  question  which  we  have  to  answer; 
AVhat  estate,  under  the  Code,  is  created  by  a  gift  to  a  woman  (daughter  of  the 
donor)  and  the  heirs  of  her  body,  she  having  a  child  in  being  at  the  time  of 
the  execution  and  delivery  of  the  conveyance?  Is  it  an  absolute  fee  solely  in 
her,  or  a  tenancy  in  common  with  her  child,  (joint  tenancy  being  abolistted  by^ 
statute,)  or  an  estate  for  life  in  her,  with  remainder  in  fee  to  the  child?  "An 
absolute  or  fee-simple  estate  is  one  in  which  the  owner  is  entitled  to  the  entire 
property,  with  unconditional  power  of  disposition  during  his  life,  and  descend- 
ing to  his  hdrs  and  legal  representatives  upon  his  death  intestate."  Code,  g 
2246.  '*The  word  '  heirs, ^  or  its  equivalent,  is  not  necessary  to  create  an  ab- 
solute estate;  but  every  conveyance,  properly  executed,  shall  be  construed  to 
convey  the  fee,  unless  a  less  estate  is  mentioned  and  Umited  in  such  convey- 
ance. If  a  lees  estate  is  expressly  limited,  the  courts  shall  not,  by  construc- 
tion, increase  such  estate  into  a  fee,  but,  disregarding  all  techniciil  rulesr 
shall  give  effect  to  the  intention  of  the  maker  of  the  instrument,  as  far  as  the- 
same  is  lawful,  if  the  same  can  be  gathered  from  its  contents;  and  if  not,  in 
such  case  the  court  may  hear  parol  evidence  to  prove  the  intention."  Id«  § 
2248.  "Limitations  over  to  <  heirs,'  *  heirs  of  the  body,'  *  lineal  heirs,'  « law- 
ful  heirs,'  '  issne,'  or  words  of  similar  import,  shall  be  held  to  mean  childrenr 
whether  the  parents  be  alive  or  dead;  and  under  such  words,  children,  and: 
the  descendants  of  deceased  children  by  representation,  in  being  at  the  time  of 
the  vesting  of  the  estate,  shall  take."  Id.  §  2249.  "Estates  tail  are  prohib- 
ited and  abolished  in  this  state.  Gifts  or  grants  to  one  and  the  heirs  of  his- 
body,  or  his  heirs  male  or  heirs  female,  or  his  heirs  by  a  particular  person,  or 
his  children,  or  his  issue,  convey  an  absolute  fee.  Estates  tail  being  illegaU 
the  law  will  never  presume  or  imply  such  an  estate.  Limitations  which,  by 
the  English  rules  of  construction,  would  create  an  estate  tail  by  implication, 
in  this  state  shall  give  a  life-estate  to  the  first  taker,  with  remainder  over  in 
fee  to  bis  children  and  their  descendants,  as  above  provided;  and  if  none  are 
living  at  the  time  of  his  death,  remainder  over  in  fee  to  the  beneficiaries  in- 
tend^ by  the  maker  of  the  instrument."  Id.  §  2250.  **  All  limitations  over 
after  the  death  of  the  first  taker,  upon  his  dying  without  heirs,  or  dying  with- 
out issue,  or  dying  without  leaving  heirs  or  issue,  or  on  failure  of  issue,  or 
other  and  equivalent  terms,  shall  be  construed  to  mean  a  failure  of  heirs  or  is^ 
sue  at  the  time  of  the  death  of  the  first  taker,  and  shall  convey  the  estate  in 
the  manner  prescribed  in  section  2250."  Id.  g  2251.  Section  2246,  in  what 
we  have  quoted  from  it,  though  new  as  statute  law,  makes  no  change  in  tho 
definition  or  the  incidents  of  an  absolute  or  fee-simple  estate.  Section  2248  is 
a  reproduction  of  the  aetof  1821  (Cobb,  Dig.  169)  in  so  far  as  it  declares  words, 
of  inheritance,  such  as  "heirs,"  etc.,  needless  to  create  an  absolute  estate,  and 
makes  every  conveyance,  properly  executed,  have  that  effect,  unless  a  less  es- 
tate is  therein  mentioned  and  limited.  The  rest  of  the  section  is  new  as  stat- 
ute law,  and,  as  a  universal  rule,  new  in  the  law  generally;  for  prior  to  the^ 
Code  there  was  no  inhibition  in  all  cases  against  enlarging  a  less  estate  expressly 
limited  into  a  fee  by  construction;  nor  any  absolute  requirement  to  disregard 
technical  rules  in  order  to  arrive  at  intention;  nor  was  the  door  so  wide  opea 
to  the  admission  of  parol  evidence  to  clear  obscurities,  and  explain  patent  am- 
biguitiea.  .Section  2248  is  wholly  new,  and  works  a  radical  change  in  the  prior 
law  by  making  certain  words  and  phrases,  or  other  like  words,  always  import 
purchase,  and  not  limitation,  when  used  in  limitations  over.  According  to  the 
rule  in  Shelley's  CcL$e,  such  words  so  used  would  generally  be  taken  as  words 
of  limitation,  and  not  of  purchase,    The  Code  totally  extirpates  that  celebrated 
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rule,  and  establishes  the  very  reverse  of  its  doctrine,  ns  to  all  limitations  over. 
Wilkerson  v.  Clark,  ante,  319. 

What  is  a  'Mimitation  over?"  In  a  large  sense,  and  no  doubt  in  the  sense 
intended  by  the  Code,  it  includes  any  estate  in  the  same  property  created  or 
contemplated  by  the  conveyance,  to  be  enjoyed  after  the  first  estate  granted 
expires  or  is  exhausted.  Thus,  in  a  gift  to  A.  for  life,  remainder  to  the  heirs 
of  his  body,  the  remainder  is  a  'limitation  over"  to  the  heirs  of  the  body,  and 
under  this  section  of  the  Code  the  children  of  A.,  and  the  descendants  of  de- 
ceased children,  would  take  the  remainder  as  purchasers.  And  the  same  per- 
sons would  take  the  same  estate  in  the  same  capacity  were  the  remainder  lini- 
ited  to  heirs,  lineal  heirs,  lawful  heirs,  issue,  or  the  like.  To  any  possible 
application  of  the  rule  in  Shelley^s  Case  to  such  a  conveyance,  there  is  a  double 
-obstacle — First,  by  section  2248,  which  enjoins  that  technical  rules  be  disre- 
garded, it  inhibits  the  enlargement  of  the  estate  granted  to  A.  into  a  fee  bj 
construction,  a  less  estate,  to-wit,  one  for  life,  being  mentioned  and  limited ; 
and,  secondly,  by  the  universal  rule  laid  down  in  section  2249,  that  in  lim- 
itations over,  any  description,  such  as  heirs,  etc.,  which  embraces  children, 
will  enable  them  to  take,  if  they  are  in  being  at  the  time  of  the  vesting  of  tbe 
estate.  Instances  more  strict  of  "limitation  over,  '*  as  the  phrase  is  commonly 
used,  are  the  following:  A  gift  or  grant  to  A.  for  life,  and,  upon  failure  of 
issue  or  heirs  of  his  body,  to  B.  in  fee.  Or  a  devise  to  A.  forever,  but,  if  he 
should  die  without  issue  or  heirs  of  his  body,  to  B.  in  fee.  These  instances 
might  be  multiplied  and  varied  indefinitely.  In  both  these  examples  the  idea 
•of  substitution  as  well  as  succe^ssion  is  embraced;  that  is,  B.  is  not  only  to 
'take,  if  at  all,  after  the  first  estate  granted,  or  the  interest  therein  of  the  first 
itnker,  is  exhausted,  but  in  lieu  of  other  persons  (issue  or  heirs  of  the  body) 
who  would  take  or  continue  to  hold  (it  matters  not  whether  by  purchase  or 
-descent)  were  they  in  being.  It  may  be  that  in  a  first  or  any  single  limitai- 
rtion  over,  the  element  of  substitution  is  essential,  in  rigid  propriety  of  le^^al 
.language;  but  we  are  well  satisfied  that  the  Code  in  the  section  under  consid- 
-^eratiim  uses  the  phrase  in  the  broad  sense, — that  which  embraces  successive 
•ownership  and  possession  of  the  same  property,  whether  brought  about  b^- 
substitution  or  by  immediate  and  absolute  appointment  without  condition  or 
.alternative,  as  in  the  examples  first  suggested;  that  of  an  estate  for  life  in  A. 
with  remainder  to  the  heirs  of  his  body.  When  two  or  more  estates  of  free- 
hold in  the  same  property  are  granted  by  the  same  conveyance  to  be  enjoyed 
successively,  or  one  in  lien  of  another,  each  of  them,  except  the  first,  is  aliai- 
itation  over.  Section  2251  is  almost  a  literal  reproduction  of  the  act  of  Feb- 
ruary, 1854,  (Acts  1853-54,  p.  1%,)  requiring  that  certain  phrases,  or  any 
terms  equivalent  thereto,  in  limitations  over,  be  construed  to  import  always 
.a  definite,  and  not  an  indefinite,  failure  of  heirs  or  issue, — a  failure  at  the 
•  death  of  the  first  taker.  The  conclusion  of  the  section,  providing  that  such 
limitiitions  shall  convey  the  estate  in  the  manner  prescribed  in  section  2250, 
is  new  matter;  the  act  of  1854  being  silent  as  to  where  the  estate  shall  go. 

We  are  ready  now  to  enter  upon  the  analysis  and  exposition  of  this  section, 
to- wit,  2250.  Its  subject-matter  is  estates  tail,  and  estates  tail  only,  together 
with  the  incidents  under  the  order  of  things,  established  partly  by  prior  legis- 
lation, and  partly  by  the  changes  introduced  by  the  Code  itself,  of  attempts  to 
create  them,  or  of  the  use  of  formulas  in  conveyancing  wldch  would  create 
them  in  England,  either  expressly  or  by  implication.  The  first  clause  of  tlie 
section  declares  them  abrogated  and  abolished.  This  was  done  both  by  con- 
stitution and  by  statute  before  the  close  of  the  last  century.  The  next  clause, 
instead  of  referring  to  the  statute  de  donis  as  a  criterion  or  standard,  as  did 
the  act  of  1821,  (Cobb,  Dig.  169,)  annexes  the  consequence  prescribed  by  that 
act,  namely,  the  creation  of  an  absolute  fee,  to  "gifts  or  grants  to  one  and 
Ihe  heirs  of  his  body,  or  his  heirs  male  or  heirs  female,  or  his  heirs  by  a  par* 
•ticular  person,  or  lUs  children,  or  his  issue."    Though  this  enumeration  of 
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words  may  comprehend  some  not  found  in  the  statute  de  donis,  (see  Harris 
V.  Smithf  16  Ga.  550,  and  the  dissenting  opinion  of  Lumpkin,  J.,  in  Grayy. 
Gray,  20  €ra.  827,  832,)  the  codifiers  doubtless  considered  them,  when  used  in 
the  manner  indicated, — that  is,  in  immediate  connection  with  the  first  or  only 
estate  granted,  and  not  by  way  of  limitation  over, — as  words  appropriate  to 
the  creation  of  an  estate  tail  express.  There  could  certainly  be  no  donbt  as  to 
some  of  them  being  of  that  nature,  and  the  freest  of  them  all  from  doubt  are 
the  words  "heirs  of  the  body."  Accoi-dingly,  these  words  are  inserted  first 
in  the  clause  devoted  to  estates  tail  express,  and  the  others  follow  as  having 
the  like  nature  and  effect.  It  is  true  that  estates  tail  express  are  not  specific- 
ally mentioned;  but  that  the  codifiers  contemplated,  first,  all  estates  tail,  then 
those  express,  and  then  those  implied,  is  beyond  question.  What  they  de- 
clared as  to  all  was  that  they  are  abolished;  and  what  they  declared  as  to 
those  which  they  considered  express  as  distinguished  from  implied,  was  that, 
being  abolished,  the  recited  forms  appropriate  to  their  creation  convey  an  ab- 
solute fee.  They  thus  left  unchanged  the  prior  law,  as  declared  by  the  act  of 
1821,  so  far  as  estates  tail  express  are  concerned,  and  at  the  same  time  made 
their  work  far  more  definite  and  specific  than  was  that  act,  by  enumerating- 
the  expressions  which,  when  such  estates  were  legal,  would  serve  to  create 
them.  They  had  various  reasons,  we  may  conjecture,  for  doing  this,  instead 
of  referring  to  the  statute  de  d.onU,  as  the  former  act  had  done.  One  was  to 
adapt  the  clause  to  nnprofeesional  readers;  anotlier  was  to  shun  the  contro- 
veray  as  to  whether  the  statute  de  donis  is  the  legitimate  source  of  all  estates 
tail,  or  of  soch  only  as  are  express.  See  the  discussion  in  €h'ay  v.  Gray,  20 
Ga.  804,  in  which  case  Mr.  Cobb,  who  drafted  all  the  real  estate  law  of  the 
Ck>de,  was  of  counsel  for  the  losing  party.  He  molded  the  Code  in  its  pro- 
visions touching  estates  tail  so  as  to  conform  more  nearly  to  the  views  of  the 
dissenting  judge  than  to  those  of  the  majority  of  the  court,  as  i^ards  both< 
the  statute  de  danie  and  the  act  of  1821  in  its  application  thereto.  Another 
reason  was  the  c|ouble  construction  of  this  latter  act,  and  the  desire  to  mark 
clearly  the  distinction  between  the  two  classes  of  entails,  express  and  im- 
plied, to  both  of  which  the  act  had  in  several  instences  been  applied  witli  one 
and  the  same  result.  By  setting  down  the  exact  forms  deemed  appropriate 
to  estetes  tail  express,  all  other  forms  recognized  by  the  English  courts  could 
be  characterized  as  estetes  tail  implied,  under  the  subsequent  clauses  of  the 
section,  which  are  now  in  order  for  consideration.  '* Estetes  tail  being  illegal, 
the  law  will  never  presume  or  imply  such  an  estote."  This  clause^  taken 
literally,  is  as  old  in  our  law,  though  not,  prior  to  the  Code,  inserted  in  any 
statute,  as  the  abolition  of  enteils  by  the  constitution  of  1877.  But  if  it 
means,  as  it  probably  does,  that  the  law  will  not  imply  an  intention  to  create 
an  estate  tail,  even  when  such  intention  can  be  ascerteined  by  clear  inference, 
it  is  either  new  law,  or  a  some  what  doubtful  exposition  of  the  old.  "Limite- 
tions  which,  by  the  English  rules  of  construction,  would  create  an  estate  tail 
by  implication,  in  this  state  shall  give  a  life-esteto  to  the  first  takei*,  with  re- 
mainder over  in  fee  to  his  children  and  their  descendants,  as  above  provided, 
[that  is,  as  provided  in  section  2249;]  and  if  none  are  living  at  tlie  time  of  his 
death,  remainder  over  in  fee  to  the  beneficiaries  intended  by  the  maker  of  the 
instrument."  This  carving  up  of  any  and  all  estetes  tail  by  implication  into 
a  particuktr  estete  and  a  remainder  is  wholly  new.  A  large  part  of  the  lim- 
itetions  here  spoken  of  were  embraced  in  the  act  of  1854,  now  embodied  in 
section  2251  of  the  Code,  but  certainly  not  all.  The  universality  here  estab- 
lished is,  however,  consistent  with,— indeed,  a  necessary  incident  of, — the 
two  sections,  2249  and  2251,  taken  together;  for  the  materials  to  which  these 
two  sections,  one  or  both,  apply,  exhaust,  I  apprehend,  the  whole  stock  in 
trade  of  estates  toil  by  implication.  1  do  not  suggest  by  any  means  that  all 
the  materials  upon  which  they  are  capable  of  acting  would  furnish  matter  to 
the  English  courts  for  implying  an  estate  tail,  but  only  that  matter  outside  of 
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them  would  either  be  an  estate  tail  express,  or  none  at  all.  We  have  seen  al- 
ready what  the  Code  provides  concerning  all  estates  tail,  and  concerning  es- 
tates tail  express.  We  now  see  its  treatment  of  estates  tail  implied.  It  resolves 
^hem  into  an  estate  for  life,  and  a  remainder  over  in  behalf  of  children  or  tiieir 
descendants  alive  at  the  time  of  the  vesting  of  the  estate,  and,  if  none,  then 
a  remainder  over  in  behalf  of  others,  if  any,  appoinled  ta  talce.  It  will  be  no- 
ticed that  the  first  as  well  as  the  second  of  these  alternative  remainders  is 
called  a  ''remainder  over;"  which  fact  tends  to  support  the  construction  above 
advanced  as  to  the  Code  meaning  of  ''limitations  over."  Finally,  it  may  be 
observed  that  the  scheme  of  the  Code  seems  to  be  to  leave  what  it  deems  forma 
of  entail  express  just  as  it  found  them  under  the  uniform  construction  of  the 
act  of  1821,  but  to  disengage  from  that  act  all  other  forms,  and  annex  to  them 
the  invariable  consequence  of  a  life-estate,  with  remainder  over. 

We  now  return  to  the  clause  touching  express  entails,  to  subject  it  to  a  still 
more>minute  and  critical  examination.  "Gifts  or  grants  to  one  and  the  heirs 
•of  his  body»  or  his  heirs  male  or  heirs  female,  or  his  heirs  by  a  particular 
person,  or  his  children  or  his  issue,  convey  an  absolute  fee."  According  to 
the  English  law,  all  the  words  here  enumerated  are  primarily  words  of  entail* 
except  "children,"  which  is  primarily  a  word  of  purchase.  The  other  words, 
when  used  alone,  are  not  ambiguous;  this  one  is,, and  its  introduction  into 
^  .the  clause  with  the  others  upon  an  apparent  equality,  as  though  it  were  as 
^  free  as  they  from  ambiguity,  is  what  makes  the  chief  difficulty  of  construc- 
tion. According  to  Wilde's  Casct  when  this  word  is  coupled  in  the  gift  or 
grant  immediately  with  the  ancestor,  as  in  the  language  of  the  Code,  it  im- 
}K>rts  limitation,  and  consequently  an  estate  tail,  if  there  be  no  child  or  chil- 
dren in  €986  at  the  time  of  the  conveyance;  but  otherwise,  even  when  so  con- 
nected, it  is  a  word  of  purchase.  Its  real  quality  in  any  given  instance  where 
it  is  used  alone  in  such  connection  depends  upon  an  extrinsic  fact,  to- wit, 
the  existence  or  non-existence  at  the  time  of  the  gift  or  grant  of  persons,  or  at 
least  of  a  person,  to  whom  the  word  can  properly  be  applied.  The  Code  be- 
trays not  the  slightest  consciousness  of  this  double  or  conditional  signification 
•of  the  term,  but  seems  to  treat  it  as  if  its  meaning  were  as  fixed  and  invaria^ 
ble  as  that  of  the  words  with  which  it  is  associa^.  By  reason  of  this  am- 
biguity in  one  of  its  terms,  the  whole  clause  is  apparently  ambiguous.  Four 
•possible  constructions  are  open  to  us,  one  of  which  has  to  be  adopted.  The 
iirst  is  to  consider  all  the  words  unchanged;  that  is,  as  left  to  bear  their  former 
signification,  respectively,  the  word  ''children"  with,  and  the  others  without, 
ambiguity.  The  second  is  to  consider  them  all  changed;  except  ''children,  ** 
leaving  that  word  ambiguous,  and  treating  the  change  as  simply  rendering 
the  other  terms  equally  ambiguous,  and  equally  subject  to  explanation  by  ex- 
trinsic evidence.  The  third  Jb  to  consider  them  all  changed;  the  change  con- 
sisting in  freeing  the  word  "children"  from  ambiguity,  making  it  always  a 
word  of  purchase,  and  conforming  the  others  to  it  by  reversing  their  technical 
meaning,  and  maldng  them  likewise  always  words  of  purchase.  The  fourth 
is  to  consider  the  word  '* children"  as  changed,  by  freeing  it  from  ambiguity, 
conforming  it  to  the  other  words,  and  malting  it,  equally  with  them,  always 
a  word  of  limitation.  The  first,  involving  no  change,  involves  no  subordina- 
tion; the  second  would  subordinate  the  many  to  the  one;  the  third  would  do 
the  same;  and  the  fourth  would  subordinate  the  one  to  the  many.  They 
would  all  serve  equally  well  to  hinder  entailment;  for  under  any  of  them  the 
absolute  fee  would^  according  to  the  Code,  be  conveyed,  and  no  contingent 
reversion  be  left  in  the  donor  or  his  heirs,  without  which  reversion  no  estate 
tail  has  ever  been  or  ever  can  be  created.  It  was  in  great  part  to  protect  and 
preserve  this  reversion  that  the  statute  de  donUt,  in  which  estates  tail  had 
their  origin,  was  passed.  The  distinction,  one  from  another,  among  these 
various  constructions,  has  no  influence  in  conveying  the  fee,  but  only  in  as- 
certaining to  whom  it  is  oonveyed.    That  no  part  of  the  fee  abides  in  the 
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donor  or  grantor  Is  as  certain  as  express  statutory  declaration  can  make  it. 
But  the  (>>de  is  silent  as  to  who  takes  the  fee,  and  hence  the  importance,  and 
the  only  importance,  of  a  correct  discrimination  among  the  possible  construct 
tions  above  enumerated.  The  first  and  fourth  would  each,  in  the  present 
case,  put  the  fee  solely  in  the  daughter;  the  second  or  third,  in  her  and  her 
child,  as  tenants  in  common,  or  else  would  divide  it  into  an  estate  in  her  for 
life,  with  remainder  to  her  child.  Whether  the  tenancy  in  common  or  the  re- 
mainder would  open  to  adroit  after-born  children,  might  aJso  be  a  question, 
were  the  facts  of  the  case  wide  enough  to  present  it. 
.  In  discussing  briefly  each  of  the  four  constructions,  we  shall  treat  them,  not 
in  the  direct,  but  in  the  inverse,  order  to  that  in  which  they  have  been  num- 
bered. The  fourth  we  reject,  because  to  make  ^'children"  always  a  word  of 
limitation  would  be  not  only  to  abro^i^ate  the  prior  law  in  a  most  important 
particular,  but  to  depart  in  this  clause  from  all  the  tendencies  and  analogies 
found  elsewhere  in  the  Code.  Had  the  codifiers  intended  a  change  so  radical, 
they  would  have  made  It  expressly,  and  not  left  it  to  be  inferred.  We  see  that 
such  was  their  practice  in  treating  both  of  estates  tail  implied  and  limitations 
over  generally*  Then  why,  it  they  contemplated  this  change  also,  were  they 
less  explicit  in  dealing  with  estates  tail  express?  In  so  far  as  they  have  any- 
where attached  a  restricted  sense  to  any  word  or  phrase  importing  offspring, 
they  have  made  it  conform  to  children  as  a  word  of  purchase,  and  not  as  a 
word  of  limitation.  Their  object  has  been  to  enlarge  and  enrich  the  vocabu- 
lary of  purchase*  and  that  only.  They  have  not  in  a  single  instance,  outside 
of  the  clause  we  are  oonstruing,  made  by  new  enactment  anything  signify 
limitation  which  had  not  that  for  its  primary  meaning  before.  And  tiiat  tliey 
took  the  key- word  of  purchase,— the  best  general  word  of  purchase  in  the  whole 
legal  vocabulary, ~-«nd  in  this  clause  converted  it  silently  into  one  of  limitation 
exclusively,  so  that  a  man  can  no  longer  give  or  bequeath  to  his  wife  and 
children  property  in  common  by  naming  his  wife  and  simply  designating  his 
children  as  such,  is  to  us  incredible.  We  think  that,  since  the  Code,  the  same 
as  before,  a  gift  or  grant  to  one  and  his  or  her  children — there  being  children 
then  in  esse — will  convey  an  absolute  fee,  not  to  the  parent  alone,  but  to  the 
parent  and  children  i n  common .  See  Chess-Carley  Co.  t.  PurUll,  74  Ga .  4t>7 . 
We  are  satisfied  that  ** children"  is  now  as  broadly  and  generally  a  word  of 
purchase  as  it  ever  was,  and  that,  when  the  extrinsic  condition  formerly 
required*  namely,  the  existence  of  children  or  a  child,  is  present,  it  is  no  less  a 
word  of  purchase  touching  the  first  or  only  estate  granted  than  in  respect 
to  limitations  over. 

The  third  censtruction-->that  which  would  make  the  enumerated  words  as- 
sociated with  ''children"  in  this  clause  words  of  purchase  exclusively,  and  thus 
reverse  their  primary  signification  in  the  law— is  rejected  for  the  sufficient 
reason  (not  to  search  for  others)  that  the  two  generic  forms  embraced  in  these 
associated  words,  to- wit,  ''heirs  of  the  body"  and  "issue,"  are  both  treated 
in  section  2249,  and  there  made  to  serve  as  words  of  purchase,  not  in  convey- 
ances generally,  but  in  **  limitations  over. "  That  the  codifiers  restricted  their 
new  dictionary  aa  to  these  terms  to  limitations  over,  is  evidence  that  they  did 
not  intend  to  interfere  with  their  previous  statutory  signification  as  words  of 
limitation,  when  used  elsewhere  than  in  limitations  over.  Had  they  wished 
to  convert  them  wholly  into  words  of  purchase,  and  depose  them  entirely  as 
words  of  limitation,  they  would  have  said  so,  either  in  section  2249  or  else- 
where. Their  complete  silence  in  this  respect,  though  they  fully  revealed 
their  purpose  as  to  limitations  over,  is  cogentJy  suggestive  of  the  inference 
that  they  had  no  intention  concerning  them  more  comprehensive  than  what 
they  expressed.  Tlieact  of  1821,  supra,  had  already  virtually  prescribed  the 
force  of  these  words,  making  them,  in  effect,  equivalent  to  the  word  "heirs" 
generally;  and  the  Code  would  not,  without  some  explanation,  have  so  closely 
followed  that  act  in  the  clause  we  are  considering  had  it  contemplated  so  deep 
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a  change  as  the  complete  conrersion  of  all  words  of  entail  into  words  of  pur- 
chase.  I  say  all  words  of  entail,  for  after  the  conversion  of  the  root  forms, 
"heirs  of  the  body"  and  "issue,"— -especially  the  former, — ^there  would  be  no 
reason  for  sparing  any  of  the  derivative  forms,  snch  as  *' heirs  male,"  etc. 

The  second  construction — that  which  would  render  the  associated  words 
equally  ambiguous  with  the  word  "children,"  and  saffer  their  ambiguity  to  be 
cleared  in  the  same  way,  to-wit,  by  resort  to  extrinsic  evidence  to  ascertain 
whether  children  were  in  esse  or  not  at  the  date  of  the  gift  or  gnuit — has  much 
to  recommend  it  for  enactment  into  law  by  the  legislature,  but  we  think 
the  true  sense  of  the  Code  would  not  be  arrived  at  by  adopting  it.  We  must 
remember  that  the  section  of  the  Code  now  under  review  has  for  its  subject- 
matter  estates  tail,  and  all  of  the  enumerated  words,  including  "children,"' 
are,  without  any  change  in  them  whatever,  words  of  entailment,  the  only 
difference  being  that  sometimes  '* children"  is  not  so;  but  the  others,  when 
used  alone,  are  of  that  nature  invariably.  In  the  clause  we  are  considering 
all  the  words  are  treated  as  belonging  to  one  and  the  same  class, — ^the  class  be* 
ing  that  to  which  they  belong  as  words  of  entail.  The  relation  of  the  word 
"children"  to  any  other  class  is  wholly  out  of  view;  and  thus,  with  reference 
to  the  purpose  in  hand,  which  is  to  declare  the  effect  of  words  of  entail,  this^ 
word  is  as  much  one  of  entail,  and  as  free  from  ambiguity,  as  any  of  the  oth- 
ers. Before  it  can  be  a  word  of  entail  at  all  it  has  already  lost  its  significance 
in  the  given  instance  as  a  word  of  purchase,  and  with  that  gone  it  is  no  less 
ii  word  of  entail  than  the  others.  The  clause  deals  with  it,  as  with  them,  ex- 
clusively as  a  word  of  entail;  and  as  such  it  always  means  the  same  thing, 
just  as  they  do,  and  thus  ail  the  words  are  upon  an  exact  equality,  and  so  the 
clause  treats  them.  Once  ascertain  that  the  word  "children,"  as  used  in  the 
given  instance,  is  not  a  word  of  entail,  but  is  a  word  of  purchase,  and  it  is 
not,  in  that  instance,  within  the  purview  of  the  clause.  It  comes- within  the- 
clause  only  when  it  comes  within  the  class  to  which  the  clause  relates.  If  be- 
ing a  word  of  purchase  in  the  given  instance  keeps  it  out  of  the  class,  the 
same  reason  keeps  it  out  of  the  clause.  One  word  with  two  meanings  is 
e<)uivalent  to  two  distinct  words;  it  is,  in  substance,  two  words  with  the 
same  form.  To  illustrate  this:  Let  "children"  as  a  word  of  purchase  be  rep- 
resented by  a,  and  as  a  word  of  entail  let  it  be  represented  by  6;  it  is  only 
when  the  word  is  the  equivalent  of  b  that  the  clause  embraces  it,  or  has  any- 
thing  to  do  with  it.  When  it  is  the  equivalent  of  a,  the  clause  which  speaks 
alone  of  words  of  entail,  and  is  silent  as  to  words  of  purchase,  has  no  applica- 
tion whatever  to  it.  This  interpretation  makes  the  clause  consistent  botL 
with  itself  and  with  the  prior  law,  and  does  this  without  either  freeing  the 
word  "children"  from  its  ambiguity,  or  causing  the  other  words  to  partake 
of  that  ambiguity.  It  simply  treats  all  the  words  as  alike  unambiguous  as 
words  of  entail,  and  this  they  undoubtedly  are.  Once  ascertain  that  they  are 
words  of  entail,  and  there  is  no  difference  in  their  certainty,  and  no  reason 
for  difference  in  their  effect.  We  now  see  that  any  ambiguity  in  the  word 
"children"  which  occurs  to  the  mind  in  reading  the  clause  results  from  oon- 
nectiog  the  meaning  of  the  word  outside  of  the  clause  with  that  which  is  in- 
side. The  moment  we  cease  to  do  this,  the  moment  we  confine  our  attention 
to  the  word  as  a  word  of  entail,  the  ambiguity  of  the  word,  though  still  ex- 
isting in  the  law  as  a  whole,  disappears  from  the  clause,  and  ceases  to  disturb- 
it.  As  one  of  entail  the  word  has  but  a  single  meaning,  and  that  alone  is 
within  the  clause.  Consequently  the  clause,  though  apparently  ambiguous, 
is  not  really  so,  but  is  wholly  free  from  ambiguity. 

The  scheme  of  the  Code  with  regard  to  words  of  entail  pure  and  simple, 
used  as  such  unqualified  by  concomitant  or  explanatory  terms,  is  briefly  this: 
In  tlie  examples  enumerated  in  this  clause,  and  in  them  only,  they  are  words 
of  limitation ;  and,  as  our  law  recognizes  but  one  species  of  inheritance,— that 
of  heirs  general,— they  pass  an  absolute  fee*    All  other  inBtanoes  of  their  use 
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the  Code  treats  as  limitations  over,  and  converlis  the  words  of  entail  into 
words  of  puichase.  The  first  construction — that  which  treats  all  the  words 
as  unchanged  by  the  Code  when  they  are  all  words  of  entail,  and  any  of  them 
are  used  as  in  the  examples  set  out  in  this  clause — is  the  only  one  left  for  our 
adoption.  To  it  we  are  hedged  in  by  our  rejection  of  all  the  other  construc- 
tions, and  by  the  reasons  assigned  for  their  rejection.  And  we  adopt  it,  not 
with  hesitation  or  reluctance,  but  with  thorough  conviction  of  its  soundness. 
Tk)  look  at  words  at  all  as  words  of  entail,  they  have  to  be  regarded  as  words 
of  limitation;  for  words  of  purchase,  as  such,  are  the  reverse  of  words  of  en- 
tail, and  no  estate  tail  ever  was  or  could  be  created  by  their  use.  It  is  imma- 
terial that  the  same  word  or  words  may  be  sometimes  the  one  and  some- 
times the  other,  for  when  they  are  considered  exclusively  in  the  one  char- 
acter, they  are  as  different  from  what  they  are  in  the  other  as  they  would  be  if 
they  were  different  words  altogether.  We  remark  again, — for  the  fact  cannot 
be  too  much  emphasized, — that  in  the  clause  we  are  construing  the  Code 
deals  with  the  enumerated  words  solely  as  words  of  entail,  and  declares  their 
effect  as  such  when  used  in  the  manner  indicated  in  the  examples  which  the 
clause  presents.  It  does  not  undertake  to  make  them  more  or  less  words  of 
entail  when  so  used  than  they  were  before;  nor  does  it,  as  we  think,  intend  to 
vary  their  effect  in  any  respect  from  what  it  was  before  under  the  act  of  1821, 
supra.  Although  the  clause  stops  with  the  declaration  that  an  absolute  fee 
is  conveyed,  without  stating  expressly  to  whom  it  is  conveyed,  or  in  whom  it 
vests,  we  think  the  obvious  meaning  is  that  the  absolute  fee  vests  just  where 
the  estate  tail  would  vest  were  the  latter  lawful,  and  were  not  the  former  not 
substituted  by  the  law  in  its  place,  to-wit,  in  the  first  taker.  Words  of  pur- 
chase can  introduce  into  a  conveyance  any  number  of  persons  for  the  estate 
to  vest  in  immediately,  but  words  of  limitation  can  introduce  none  in  whom 
it  can  ever  vest  save  by  inheritance  or  descent.  The  first  tenant  in  tail  con- 
stituted by  the  conveyance  has  always  taken  the  whole  fee-tail.  Just  as  a  sole 
tenant  In  fee  constituted  by  the  conveyance  takes  the  whole  fee-simple.  Un- 
der words  of  purchase  children  may  take  either  with  or  after  the  parent;  but 
under  words  of  limitation  they  cannot  take  with,  but  must  take  after,  or  not 
at  all.  This  excludes  them  from  sharing  in  the  fee  with  the  parent  as  ten- 
ants in  common,  and  also  from  taking  a  vested  interest,  or,  indeed »  even  a 
contingent  interest,  by  way  of  remainder;  words  of  purchase  being  necessary 
to  create  in  behalf  of  children  a  remainder,  vested  or  contingent,  as  well  as  a 
tenancy  in  common.  We  thus  perceive  that  it  was  wholly  needless  for  the 
Code  to  point  out  expressly  in  whom  the  fee  would  vest,  since  it  follows  in- 
evitably from  the  nature  of  words  of  entail,  as  from  all  words  of  limitation, 
that  by  virtue  of  them  no  interest  whatever  in  the  fee  could  vest  presently  in 
heirs  of  the  body,  heii*s  male  or  female,  heirs  by  a  particular  person,  children 
or  issue,  and  consequently  that,  for  the  conveyance  to  pass  an  absolute  fee  at 
all,  it  must  pass  the  same  to  the  parent,— the  first  taker.  This  view  accoi*ds 
with  the  letter  of  the  ^t  of  1821,  supra,  which,  as  to  all  conveyances  expressed 
in  such  terms  as  that  the  same  would  have  passed  an  estate  tail  in  resd  prop- 
erty by  the  statute  de  donis,  provides  that  they  '*be  held  and  construed  to 
vest  in  the  person  or  persons  to  whom  the  same  may  be  made  or  executed  an 
absolute,  unconditional  fee-simple  estate.''  This  act  has  always  been  con- 
strued as  meaning  the  first  takers, — that  is,  the  parents  from  whom  the  issue, 
etc.,  were  to  spring, — and  as  excluding  such  issue  from  any  participation  in 
the  estate  otherwise  than  through  inheritance  as  heirs  general.  We  have  no 
doubt  that  the  Code  intends  to  render,  and  does  render,  substantially,  the 
meaning  and  purport  of  what  we  have  quoted  from  this  act,  restricting  the 
same,  however,  to  the  enumerated  forms  of  entail  embraced  in  the  clause  un- 
der examination.  As  to  these,  comprehending  all  the  instances  of  express  en- 
tailment which  they  recognized,  thb  codifiers  found  the  law  as  they  wished  to 
leave  it;  though  touching  estates  tail  by  implication,  the  act  was  not  adapted 
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to  their  design.  We  think  that  as  to  estates  tail  express,  the  act  and  the  Code 
-are  one  and  the  same.  It  follows  that  the  daughter  of  the  donor,  and  she 
•«lone,  took  an  absolute  fee  in  the  premises  now  in  controversy,  unless  there 
•are  in  the  deed  other  words  by  which  "ttie  lawful  heirs  of  her  body  begotten" 
are  converted  into  words  of  purchase;  and  none  such  appear.  Indeed,  tak- 
ing the  whole  deed  together,  it  seems  to  have  been  the  intention  of  the 
draughtsman  to  abide  by  the  Code,  and  create  the  very  estate  in  tlie  daughter 
which  the  Code  contemplates  as  the  result  of  such  an  instrument,  to- wit,  ap 
estate  in  fee-simple.  It  seems  impossible  not  to  nold  that  the  conveyance  is 
eitlier  to  her  and  her  heirs  in  fee-simple,  or  to  her  and  the  heirs  of  her  body 
in  fee-simple;  and  in  either  case  she  takes  it  by  an  absolute  fee. 

2.  'J  his  case  was  first  argued  not  long  after  Whately  v.  Barker^  4  S.  E.  Rep. 
387,  and  Craig  v.  Ambrose^  Id.  1,  were  decided,  and  on  our  own  motion  we 
ordered  a  second  argument,  granting  permission  to  review  those  cases.  The 
second  argument  was  able  and  exhaustive,  and  even  after  that  we  took  ample 
time  to  examine  and  re-examine  the  question  before  making  up  our  decision. 
The  result  of  our  deliberation  is  embodied  in  the  foregoing  opinion,  and  we 
adhere  confidently  to  Whaiely  v.  Barker,  and  Crafg  v.  Amhrose,  supra,  both 
of  them,  as  cases  well  and  correctly  decided,  though  we  do  not  cite  them  now 
as  authority,  for  we  had  them  on  trial  when  under  review  quite  as  much  as 
the  case  immediately  in  hand.  Prior  to  them,  section  2250  of  the  Code  had. 
so  far  as  we  know,  been  but  once  referred  to  on  the  construction  of  any  in- 
strument made  after  the  Code  went  into  effect.  This  was  in  Gibson  v.  Hard- 
aiDay,  t>8  Ga.  870,  in  which,  had  the  concluding  clause  of  section  2251  also 
been  noticed  and  applied,  the  ruling  might  have  been  that  the  effect  of  the  de* 
vise  was  to  create  a  life-estate,  with  remainder  to  the  children.  The  section 
is  cited  in  Butler  v.  Ralston,  69  Ga.485;  Johnson  v.  Sirmans,  Id.  617;  Ford 
V.  Cook,  73  Ga.  218,  and  Gaboury  v.  MoGovem,  74  Ga.  145,  in  each  of  which 
the  instrument  construed  antedated  the  Code,  though  in  one  of  them,  John- 
son V.  iSirmans,  as  reported,  the  time  of  execution  does  not  appear.  It  did  ap- 
pear from  the  record.  The  chancellor  havin<;  in  thi^  present  case  granted  tlie 
injunction  prayed  for,  thereby  holding  that  the  daughter  was  not  sole  owner 
€>t  the  premises  in  fee,  his  decision  was  erroneous.    Judgment  reversed. 


Mayer  t?.  Hovjer. 
{Supreme  Court  of  Georgia.    July  11, 1888.) 

1.  Partitiott— Equity  Jcrisdiotion^-Efpect  of  Drcrbb. 

A  will  directed  certain  property  to  be  divided  between  the  children  of  H.  and  M. 
The  latter  filed  a  bill  in  behali  of  ninjself  and  children,  alleging  that  they  were  en- 
titled to  a  portion  of  the  property;  that  the  executor  had  refused  to  turn  it  over; 
and  prayed  partition,  and  a  construction  of  the  wilL  The  executor  admitted  the 
facts  alleged.  Heldy  that  under  Code  Ga.  §  8188.  providing  that  equity  has  juria- 
diction  in  cases  of  partition  whenever  the  remeay  of  the  law  is  insuMcient,  on  a 
proceeding  In  equity  more  suitable,  the  court  could  rendei'a  decree  of  partition,  and 
that  it  was  binding  on  a  child  of  M.  not  born  until  after  its  rendition. 

2.  JCDGMBKT— COLLATBRAL  ATTACK— PRESUMPTION  OF  JURISDICTION. 

It  not  appearing  to  what  term  the  bill  was  returnable,  and  whether  before  or  nfter 
the  death  of  one  of  the  children  of  M.,  who  was  not  made  a  party,  the  presumption 
is  that  the  court  rightly  determined  that  there  was  such  service  or  appearance  aa 
conferred  jurisdiction,  and  the  judgment  cannot  be  collaterally  attacked. 
8,  WiLi.8— Construction— RiOHTs  of  Leoatbbs. 

The  children  of  H.  and  M.  take  under  the  will  per  stirpes^  and  not  per  eapito. 

Appeal  from  superior  court,  Chatliara  county;  Adams,  Judge. 
R.  R.  Richards,  Jos.  A.  Cronk,  and  Isa€te  Beekettt  for  plaintiff  in  error. 
Chas,  N.  West,  for  defendant  In  error. 

SiMuONS,  J.    David  W.  Mayer  brought  his  action  of  ejectment  in  the  so* 
pedor  court  of  Chatham  county  for  certain  lots  of  land.    Hover,  the  defend- 
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ant,  filed  a  special  plea,  as  follows:  **  And  the  said  defendant,  for  a  fuiiher 
plea  in  tins  behalf,  says  that  the  said  plaintiff  ought  not  to  have  and  main- 
tain his  aforesaid  action  against  him,  because  he  says  t!iat  the  said  plaintiff 
hath  no  title  to  the  land  and  premises  in  the  said  plaintiff's  declaration  set 
forth  and  described,  in  this:  that  the  said  land  and  premises  were  a  portion  of 
the  property  devised  by  John  Hover,  by  his  last  will  and  testament,  to  John 
Fortescue  Warrington  Hover,  by  which  will  it  was  provided  that  if  the  said 
John  F.  W.  Hover  should  die  unmarried  and  without  children,  or  the  repre- 
sentatives of  children,  before  arriving  at  the  age  of  twenty-one  years,  the  said 
property  should  be  divided  between  the  children  of  the  said  defendant  and 
Mary  Ann  Cornelia  Mayer,  share  and  share  alike;  that  the  said  will  was  duly 
probated  in  the  court  of  ordinary  of  Chatham  county  by  the  said  defendant, 
nominated  by  said  will  as  one  of  the  executors  thereof,  and  that  tlie  said 
del'endant  duly  qualified  as  executor  thereof;  that  the  said  John  F.  \V. 
Hover  died  before  arriving  at  the  age  of  twenty-one  years,  unmarried  and 
without  children  or  representatives  of  children;  that  at  the  time  of  his  death 
there  was  in  life  one  child  only  of  this  defendant,  Benjamin  by  name, 
and  two  children  of  the  said  Mary  Ann  Cornelia  Mayer;  that  on  the  Uth  day 
of  January,  1863,  and  after  the  death  of  one  of  the  said  children  of  the 
said  Mary  A.  C.  Mayer,  a  bill  in  equity  was  filed  by  the  said  Mary.  A. 
C  Mayer  and  her  husband,  Serenus  A.  Mayer,  and  Julia  Catherine  Mayer, 
the  only  surviving  child  of  the  said  Mary  A.  C.  Mayer  then  in  esse,  and  the 
said  Benjamin,  the  said  Julia  Catherine  Mayer  and  Benjamin  Hover  being 
infants  and  parties  complainant  by  their  next  friend,  Serenus  A.  Mayer, 
against  the  said  defendant,  as  executor  as  aforesaid,  in  the  superior  court  of 
Chatham  county,  to  its  May  term,  1863,  stating  the  fact  of  the  will  and  death 
of  the  said  John  Hover,  and  the  item  of  the  said  will  herein  referred  to;  the 
death  of  said  John  F.  W.  Hover  as  aforesaid;  the  refusal  of  said  defendant 
to  distribute  the  property  covered  by  said  item,  because  of  doubt  as  to  the 
construction  of  said  item  and  said  language;  and  the  relation  of  the  saiJ  par- 
ties complainant  to  each  other;  and  prays  the  court  to  construe  the  said  will, 
and  to  decree  who  should  be  distributees  under  said  item,  and  to  direct  the 
said  distribution  and  the  portion  that  each  distributee  should  receive;  tiiat  the 
said  defendant,  as  such  executor,  answer,  so  admitting  the  facts,  and  submit- 
ting himself  to  the  decree  of  said  court;  and  that  at  the  January,  18t54,  term 
of  said  court,  a  decree  was  passed,  alter  hearing,  directing  and  ordering  the 
said  defendant  to  distribute  the  said  property  covered  by  said  item,  one-half 
to  the  said  Mary  A.  C.  Mayer,  and  the  other  half  to  the  son  of  the  said  defend- 
ant,—all  of  which  appears  by  a  copy  of  said  proceedings  hereto  attached. 
And  the  Sidd  defendant  fuither  says  that,  as  in  duty  bound,  he  obeyed  the 
said  decree  as  such  executor,  and  did  distribute  the  said  property  in  accord- 
ance therewith,  and  did  turn  over  to  the  said  Mary  A.  C.  Mayer  her  full  half 
or  share  of  said  property,  and  that  she  and  the  said  Serenus  A.  Mayer  did  re- 
ceive the  same  in  full  discharge  of  the  said  decree  on  the  8th  day  of  October, 
1864;  that  the  land  and  premises  for  which  the  said  plaintiff  hath  brought 
this  action  was  of  the  remaining  half  or  share  allotted  by  the  said  defendant 
to  the  said  Benjamin  Hover,  and  not  to  the  said  Mary  A.  C.  Mayer;  that 
afterwards  the  said  Benjamin  Hover  departed  this  life  intestate,  and  that  the 
said  defendant,  as  the  father  of  said  Benjamin,  became  sole  heir  of  the  said 
Benjamin,  and  thereby  the  owner  and  possessor  of  said  land  and  premises; 
and  that  the  said  plaintiff  is  a  son  of  the  said  Mary  A.  C.  Mayer,  born  after 
the  rendition  of  the  said  decree  against  the  said  defendant,  as  executor  as  afore- 
said. And  the  said  defendant  says  that  the  said  plaintiff  is  bound  by  the 
said  decree  of  distribution,  made  as  aforesaid  before  his  birth,  and  hath  no 
title  to  the  said  land  and  premii<es.  or  any  part  or  interest  therein,  by  virtue 
of  the  said  will  of  John  Hover;  and  this  the  said  defendant  is  ready  to  verify," 
etc.     The  plaintiff  replied  to  this  plea,  and  said  that  the  decree  set  out  therein. 
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under  which  the  defendant  claimed  title,  was  void,  because  the  court  bad  no 
jurisdiction  to  construe  a  will  which  devised  a  legal  estate,  except  upon  the 
application  of  the  peraonal  representative,  and  because  the  court  had  no  ju- 
risdiction in  said  case  after  the  assent  of  tlie  executor.  It  was  admitted  that 
the  executor  assented  to  the  legacy  set  forth  in  the  fourth  item  of  the  will  of 
John  Hover.  It  was  also  admitted  that  John  F.  W.  Hover  died  on  the  2:3d 
of  April,  1B63,  before  he  attained  his  majority,  leaving  no  child  or  children 
surviving  him.  The  case  was  submitted  to  the  court  without  a  jury,  and  the 
court  found  in  favor  of  the  defendant.  The  plaintiff  moved  for  a  new  trial, 
on  the  ground  that  the  court  had  found  contrary  to  law  and  the  evidence. 
The  motion  was  overruled,  and  the  plaintiff  excepted.  The  main  ground  in- 
sisted on  before  us  for  reversal  of  the  court  below  is  "because  the  superior 
court  of  Chatham  county,  which  rendered  the  decree  in  1864,  construing  this 
will,  and  distributing  this  property,  had  no  jurisdiction  to  render  such  a  de- 
cree; because  the  executor  had  assented  to  the  legacy  mentioned  in  the  will; 
and  because  the  court  was  without  power  to  construe  a  will  which  devised 
the  legal  estate,  except  upon  the  application  of  the  personal  representative; 
and  being  without  jurisdiction,  the  decree  which  it  made  is  not  binding  upon 
this  plaintiff,  who  was  born  subsequent  to  the  decree." 

1.  Without  entering  into  a  discussion  of  these  questions,  which  were  so 
ably  and  elaborately  argued  by  the  learned  counsel  for  the  plaintiff  in  error, 
we  think  that  the  court  had  jurisdiction  and  power  to  render  a  decree  in  the 
case  which  was  before  it.  The  bill  was  filed  by  the  father  and  mother  of  this 
plaintiff,  and  by  the  father  as  next  friend  of  his  infant  child  or  children;  and 
alleged,  in  substance,  that  they  were  entitled  to  the  property  bequeathed 
under  the  fourth  item  of  John  Hover's  will,  because  John  F.  W.  Hover  had 
died  before  he  was  21  years  of  age,  and  without  children;  that  they  had  ap- 
plied to  the  executor  for  their  portion  of  the  property  bequeathed  in  the  ttiird 
item  of  the  will,  and  that  he  had  refused  to  turn  it  over  to  them;  and  they 
asked  the  court  to  compel  him  to  distribute  it,  or  for  the  court  to  partition  the 
property  among  those  who  were  entitled  to  it  under  this  item.  The  bill  also 
prayed  for  a  construction  of  the  will.  The  executor  answered  the  bill,  and 
admitted  the  facts  set  out  therein.  There  being  no  issue  as  to  the  facts,  the 
court  granted  the  prayer  of  the  bill,  and  decreed  a  partition.  And  to  do  this, 
it  was  necessary  to  construe  the  meaning  of  this  item  of  the  will,  so  as  to  de- 
termine how  the  property  should  be  distributed  or  partitioned.  We  presume 
no  one  will  deny  that  a  court  of  equity  has  jurisdiction  in  cases  of  partition. 
''Their  jurisdiction  in  such  cases  is  very  ancient.''  Qreer  v.  Henderson,  37 
Ga.  I.  Our  Code,  §  3183,  says:  ''Equity  has  jurisdiction  in  cases  of  parti- 
tion whenever  the  remedy  of  law  is  insufficient,  or  the  peculiar  circumstances 
of  the  case  render  a  proceeding  in  equity  more  suitable  and  just"  See,  also, 
Dean  v.  Cotton  Press  Co.,  64  Ga.  670. 

2.  The  court  in  this  case  having  jurisdiction  of  the  persons  and  of  the  sub- 
ject-matter contained  in  the  bill,  the  decree  rendered  by  it  in  1864  was  not 
void,  and  the  plaintiff  is  bound  by  the  decree,  althougli  he  was  not  bom  until 
after  the  decree.  "A  judgment  of  a  court  having  jurisdiction  both  of  the 
subject-matter  and  the  parties,  however  erroneous  it  may  be,  is  a  valid,  bind- 
ing, and  conclusive  judgment  as  to  the  matter  in  controversy  upon  the  parties 
thereto,  and  to  those  claiming  under  them,  and  cannot  be  attacked  or  im- 
peached in  a  collateral  proceeding."  1  Herm.  Estop,  g  366.  The  record  dis- 
closes that  the  property  was  partitioned  or  divided  under  the  decree;  half  of 
it  going  to  Mary,  daughter  of  the  testator,  and  the  other  half  to  Benjamin,  the 
son  of  the  executor. 

3.  It  is  claimed,  however,  that  the  bill  was  not  returnable  to  the  January 
term,  1863,  but  to  the  January  term,  1864;  and  that  the  decree  was  had  at 
that  term;  and  that  one  of  the  children  of  Mary  Ann  Cornelia  was  living  at 
the  time  the  decree  was  had,  and  had  not  been  made  a  ptirty  thereto;  and  that. 
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if  ibis  plaintijS  is  not  entitled  to  take  as  a  purchaser  under  the  will,  he  is  en- 
titled to  take  through  his  deceased  sister.  It  is  impossible  for  us  to  determine 
from  the  record  the  term  to  which  this  bill  was  made  returnable.  The  de« 
f endant  acknowledged  service  as  of  January  11»  1863.  It  is  alleged  in  the  bill 
that  the  child  Margaret  had  died.  The  proof  seems  to  show  that  she  did  not 
die  until  July,  1863.  It  is  impossible,  as  said  before,  for  us  to  determine  this 
point  from  the  record;  and  we  therefore  presume  that  the  chancellor  had  be- 
fore him  sufficient  proof  on  this  subject  to  authorize  him  to  grant  the  decree 
in  1864.  The  rule  seems  to  be  that,  ''where  a  court  of  general  jurisdiction 
lias  proceeded  to  adjudicate  in  a  case,  it  will  be  presumed  that  the  court  had 
■evidence  that  there  was  such  service  or  appearance  as  conferred  jurisdiction 
of  the  person.''  Id.  §  862.  ''Whenever  the  question  of  jurisdiction  is  one  of 
fact,  and  is  decided  by  the  court  whose  proceedings  are  in  question,  the  de- 
•cision  will  be  final,  whether  the  question  arise  on  a  writ  of  error,  or  in  a  col- 
lateral action.  The  sufficiency  of  the  service  being  a  matter  within  the  juris- 
•dietion  of  the  court,  its  adjudication  upon  that  matter  cannot  be  questioned  in 
41  collateral  proceeding,  but  must  be  regarded  as  conclusive."    Id.  §  364. 

4.  Nor  do  we  think  that  this  plaintiif  is  entitled  to  recover  through  his  de- 
ceased sister.  In  our  opinion,  that  item  of  the  will,  construed  by  the  court 
in  1864,  did  not  intend  to  give  this  property  to  the  children  of  Lemuel  and 
Mary  per  capita,  but  they  took  under  it  per  stirpes.  Half  went  to  the  fam- 
ily of  Lemuel,  and  half  to  Mary.  This  being  true,  the  present  plaintiff  has 
no  right,  title,  or  interest  in  half  of  the  property,  which  was  distributed  to  the 
<:hi]d  or  children  of  Lemuel,  and  the  court  was  right  in  holding  that  he  could 
jiot  recover.    Judgment  affirmed. 


Williams  v.  Weaver. 
(Supreme  Cowrt  ,of  North  Carolina.    October  16, 1888.) 

:Kzbcction — ^Return  of  Sheriff— Amendment. 

A  sheriff  who,  through  excusable  inadTertenoe,  has  omitted  to  note  on  an  execu- 
tion the  date  of  its  delivery  to  him,  and  in  his  return  has  stated  that  he  did  not  col- 
lect a  certain  sum,  ** which  was  deducted  and  allowed  by  the  attorney  general,^ 
when,  in  fact,  the  allowance  was  made  by  the  clerk  of  the  supreme  court,  wiU  be 
permitted  to  amend  the  return  in  accordance  with  the  facts.' 

Appeal  from  superior  court,  Hertford  connty. 

On  motion  of  J.  S.  Mitchell,  sheriff,  made  before  the  supreme  court,  to  amend 
return  of  execution. 

Merrihon,  J.  In  this  case  an  execution  issued  from  this  court,  directed 
and  delivered  to  the  sheriff  of  the  connty  of  Hertford,  made  returnable  to  the 
October  term,  1886,  thereof.  The  sheriff  failed  to  note  thereon  the  date  of  its 
•delivery  to  him,  as  required  by  the  statute.  Code,  §  100.  In  his  return  of  the 
same,  by  inadvertence,  he  set  forth  that  he  did  not  collect  the  sum  of  $8.40; 
which  sum,  as  stated  in  his  return,  '*  was  deducted  and  allowed  by  attorney 
general,"  whereas  he  should  have  said,  "was  deducted  and  allowed  by  the 
clerk  of  the  supreme  couit."  The  present  application  is  made  by  the  stieriff 
to  be  allowed  to  amend  his  return  so  as  to  specify  on  the  execution  the  time 
when  it  went  into  tiis  hands;  and  also  that  he  failed  to  collect  the  sum  of  $8.40 
as  therein  required,  because  "it  was  deducted  and  allowed  by  the  clerk  of  the 
supreme  court."  The  power  of  this  court  to  allow  the  sheriff  or  other  officer 
to  amend  and  correct  his  return  of  its  process,  as  to  errors  occasioned  by  mere 
inadvertence  or  correct  mistakes,  so  as  to  make  it  speak  the  truth  as  to  what 
was  done  or  omitted  to  be  done  by  the  officer  in  its  execution,  is  essential  and 
inherent,  but  it  should  be  exercised  with  care  and  much  caution.  The  court 
should  be  fully  satisfied  that  the  application  to  amend  is  made  in  good  faith, 

'  See  note  at  end  of  case. 
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and  that  the  proposed  amendment  is  warranted  by  the  facts.  It  is  ever  the 
purpose  of  the  law,  in  the  course  of  its  application,  to  ascertain  and  establish 
the  trutli  in  its  judgments  and  proceedings;  and  to  this  end  its  courts,  in  their 
nature,  huve  ample  power,  which  they  will  exercise  as  far  as  tiiey  can,  con- 
sistently with  rules  of  just  procedure  and  the  rights  of  parties.  Such  power 
has  oftentimes  been  exercised  here,  and  the  frequent  exercise  of  the  like  power 
by  the  superior  courts  has  been  scrutinized  and  affirmed  by  many  decisions  of 
this  court.  Smith  v.  Daniel,  3  Murph.  128;  Davidson  v.  Cowan,  1  Dev.  304; 
Purcell  V.  McFarland,  1  Ired.  34;  Dickinson  v.  Lippitt,  6  Ired.  5ti0;  IVWiam* 
V.  Sharpe,  70  N.  C.  582;  Peebles  y.Newsom,  74  N.  C.  473;  Walters  v.  Moorfi, 
90  N.  C.  41.  The  evidence  fully  sritisfies  us  that  the  sheriff  omitted  to  make 
the  entry  on  the  execution,  and  made  the  mistake  in  his  return,  which  be  asks 
leave  to  correct,  by  excusable  inadvertence.  The  entry  and  correction  cannot 
prejudice  the  substantial  rights  of  any  party.  Leave,  thereIore»  is  granted  to 
make  the  amendments.    It  is  so  ordered. 

NOTE. 
ExKCunoiT— AMBiTOKrairp  or  Return  and  of  Wmt.  Atnendmenlsof  jndgmentsand 
executions  may  be  made  after  sales  of  property  under  them.  Adams  y.  Higgins,  (Fla.) 
1  South.  Rep.  321 ;  O'Brien  v.  Gaslin.  (ISeb.)  80  N.  W.  Rep.  274.  As  a  general  mis.  mere 
lapse  of  time,  where  the  rights  of  third  persons  will  not  be  injuriously  affected,  will 
not  bar  an  amendment  to  a  sheriff's  return,  to  make  it  conform  to  the  facts.  Spellznyer 
▼.  Gaff,  (IlL)  1 N.  £.  Rep.  170.  Such  amendment  will  be  allowed  after  a  lapse  of  eight 
or  nine  years.  O'Brien  v.  OasUn,  supra.  And  where  the  sheriff  has  omitted  to  sign 
his  return,  he  may  be  permitted  to  supply  the  omission,  the  truth  of  the  return  not  be- 
ing controverted.  Briggs  v.  Hodgdon,  (Me.)  7  AtL.  Rep.  387.  He  may  amend  his  return 
to  conform  to  the  facts  even  after  his  term  of  office  has  expired,  in  the  absence  of  in- 
tervening equities,  and  such  amendment  operates  from  the  time  of  the  original  return. 
Petition  of  Lake,  (R.  I.)  10  AtL  Rep.  653.  Where  a  writ  of  execution  has  been  issued 
and  levied  without  the  seal  of  the  clerk  issuing  it,  the  court  may  direct  the  seal  to  be 
affixed,  and  such  amendment  will  relate  back  to  the  date  of  the  writ.  HaU  v.  Lackmond, 
(Ark.)  6  S.  W.  Rep.  510.  Parol  evidence  is  admissible  to  explain  and  correct  a  sheriff's 
return  to  an  execution  under  which  defendants  in  aa  aotion  claim.  Bryant  t.  Buckner, 
(Tex.)  2  S.  W.  Rep.  452. 


Walton  d.  Pearson. 

(Supreme  Cov/rt  of  North  Carolina,    October  8, 1888.) 

L  Judgment— On  Appeal— Rbcobd. 

The  presiding  judge,  in  a  case  on  appeal,  entitled  it  as  against  **MeK.  et  aX».,  "and 
stated  that  **the  defendants  except. "  **They  move  for  a  new  trial, "  and  **thej  ap- 
peaL  **  At  the  end  of  the  judgment,  as  set  forth  in  the  transcript,  it  was  stated, 
^From  which  judgment  the  defendant  McK.  prays  for  an  appeal,  ^  etc.  The  action 
was  pending  under  Code  Civil  Proc.  N.  C,  when  the  judge  "allowed  an  appeal," 
and  it  was  bis  duty  to  know  Who  appealed,  and  to  state  the  case,  which  became  a 
part  of  the  record.  Held,  that  a  judgment  of  the  supreme  court  agidnst  all  the  de- 
fendants was  not  void,  but,  at  most,  only  yoidable. 

8.  Same — ^Vacation. 

On  an  application  18  years  after  the  entry  of  a  supreme  court  judgment  to  set  it 
aside  as  to  one  of  the  defendants,  on  the  ground  that  he  had  not  joined  in  the  ap- 
peal, it  appeared  that  an  entry  had  been  made  in  the  civil  issue  docket  in  the  trial 
court:  *' Jury  verdict.  See  Minutes.  «  *  «  From  this  judgment  the  defendant 
McK.  appeals.  ^  The  minute  docket  showed  that  **the defendants" appealed,  as  did 
the  case  stated  by  the  judge,  and  the  other  entries  relating  to  the  appeal;  which 
was  docketed  in  the  supreme  court,  and  treated  as  that  of  all  the  def  endanta.  Two 
of  the  counsel  below,  who  appeared  generally  in  the  supreme  court,  were  unable 
to  say  whether  all  defendants  appealed,  and  a  third  thought  they  did. '  The  defend- 
ant, m  respect  to  whom  the  judgment  was  sought  to  be  set  aside,  was  the  admin- 
istrator of  a  surety  on  the  bond  on  which  the  action  was  brought;  and,  though  he 
survived  the  judgment  six  years,  he  never,  nor  did  his  administrator,  suggest  that 
he  had  not  appealed.    HeML,  that  the  judgment  was  regular. 

8.  Same— Who  mat  Ask. 

A  judgment  haying  been  entered  on  appeal  against  the  obligor  of  a  bond,  and  the 
administrators  orthe  sureties  therein,  the  executor  of  one  wto  was  a  surety  on  the 
administration  bond  of  one  of  the  defendants  cannot  move  to  set  the  jndgment 
aside  on  the  ground  of  Irregularity,  in  that  the  administrators  had  not  joined  in  the 
appeaL 
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4^  Afpbai^-Rbcoriv— Substitution. 

The  ciMe  stated  by  the  judffe.  though  not  certified  as  part  of  the  transcript  of  the 
record,  having  been  filed  wttn  it,  ana  treated  as  part  of  it  by  the  parties  and  the 
court,  cannot  be  displaced  by  another  paper,  purporting  to  oe  a  case  agreed  on^ 
signed  by  the  counsel,  and  which  may  have  been  intended  as  a  substitute  lor  it,  li 
not  appearing  that  it  was  so  substituted,  nor  that  the  oourt  ever  reoognized  it. 

Appeal  from  Burke  county. 

Motion  before  supreme  court  made  by  Richmond  Pearson,  as  executor  of 
Bicbmond  M.  Pearson,  to  set  aside  a  judgment  rendered  on  appeal  in  the  case 
of  W.  M.  Walton  against  William  F.  McKesson,  K.  W.  Woodfin,  as  adminis- 
trator of  Charles  AlcDowell,  deceased,  and  W.  F.  McKesson,  administrator 
of  .James  McKesson,  deceased.  Richmond  M.  Pearson  was,  at  the  time  of  his 
death,  a  surety  on  the  bond  of  Woodfin,  as  administmtor. 

D.  Schenck,  Batohelor  dt  Deverettx,  for  plaintiff.  Fowle,  Ruffin  tfe  Sondley^ 
for  defendant. 

^Ierrimon,  J.  This  action,  begun  by  the  plaintiff  in  the  superior  court  of 
the  county  of  Burke,  on  the  15th  day  of  March,  1886,  was  brought  against 
W.  F.  McKesson,  N.  W.  Woodfin,  administrator  own  tegtamento  annexo  of 
Charles  McDowell,  deceased,  and  W.  F.  McKesson,  administrator  of  James 
McKesson,  deceased,  to  recover  the  money  due  upon  the  single  bond  of  W. 
F.  McKesson,  principal  therein,  and  Charles  McDowell  and  James  McKesson, 
sureties  thereto,  in  favor  of  the  plaintiff,  for  the  sum  of  $2,200,  dated  the 
25th  day  of  Novemlxr,  1855,  and  due  one  day  from  date.  At  the  return 
term  of  the  writ  the  case  was  duly  docketed  in  that  court,  and  continued  from 
term  to  term  until  the  spring  term  thereof  of  1869,  when  the  following  en- 
tries tlierein  appear,  made  with  |)enc'il:  ''Fully  administered  for  W.  F.  Mc- 
Kesson, administmtor  of  James  McKesson.  Same  plea  lor  the  administra- 
tor of  Charles  McDowell."  "Payment  and  set-off  open,  continued  on  afiida- 
vit  of  defendant."  At  the  October  term  of  1869,  an  entry  in  the  case  ap- 
pears on  the  civil  issue  docket  in  the  following  words:  ''Debt"  "Jury  ver- 
dicts $ee  minutes.  Judgment  against  defendant,  and  N.  W.  W.,  adminis- 
trator, and  W.  F.  McKesson,  adm'r,  $4,089.92,  interest  on  $2,200  from  2d 
Nov.,  1869."  (This  entry  was  made  with  a  pencil.)  '*From  this  judgment 
the  defendant  McKesson  appeajs  to  the  supreme  court  of  N.  C."  (This  entry 
was  made  with  ink.)  **Qtiando  as  to  administrator;  absolute  as  to  W.  F. 
McK. "  (This  entry  was  made  with  a  penciL)  At  the  same  term  of  the  court 
an  entry  in  the  case  was  made  in  writing  on  the  minute  docket,  whereof  the 
following  is  a  copy:  "  W.  M.  Walton  vs.  W.  F.  McKesson  et  als.  General 
issue.  Payment  and  set-off.  The  following  good  and  lawful  men,  chosen, 
sworn,  and  impaneled,  to-wit,  Reuben  Houck,  James  Lynn,  A.  N.  Glbbs, 
Jason  Fox,  Wm.  Mall,  W.  H.  Butler,  W.  B.  Hern,  H.  H.  Crowson,  W.  A. 
.Tohuson,  A.  F.  Leonard,  John  Murphy,  and  David  Mall,  who  find  the  bond 
declared  on  to  be  the  act  and  deed  of  the  defendants  W.  F.  McKesson  and 
Charles  McDowell,  the  intestate  of  defendant  N.  W.  Woodfin,  and  James  Mc- 
Kesson, the  intestate  of  W.  F.  McKesson.  They  further  find  that  said  bond, 
or  no  part  thereof,  has  been  paid  or  satisfied,  and  that  there  is  no  set-off  to 
the  same.  And  they  further  find  that  the  defendants  K.  W.  Woodfin  and 
W^.  F.  McKesson  have  not  fully  administered  upon  the  estates  of  their  intes- 
tates, but  have  assets  belonging  to  the  same  sufiScient  to  satisfy  the  plaintiU's 
demand.  And  they  also  find  the  value  of  the  bond  declared  on  to  be  (i§4, 089.92) 
four  thousand  and  thirty-nine  and  92-100  dollars,  of  which  sum  ($2,200) 
twenty-two  hundred  dollars  is  principal;  to  bear  interest  from  the  2d  day  of 
November,  1869,  until  paid.  Judgment  of  thecoui-t  that  the  plaintiffs  do  recover 
of  the  defendants  W.  F.  McKesson  individually,  and  from  K.  W.  Woodfin, 
administrator  of  Charles  McDowell,  deceased,  and  from  W.  F.  McKesson^ 
administrator  of  James  McKesson,  deceased,  tlie  aforesaid  sum  of  $4,089.92, 
with  interest  on  $2,200,  from  the  2d  day  of  November,  1869,  untU  paid,  and 
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costs  to  be  taxed  by  the  clerk.    Defendants  appeal  to  thR  supreme  court  o£ 
North  Carolina." 

The  presiding  judge  thereupon  stated  the  case  for  the  supreme  court.  He 
entitled  the  case  thus:  "Burke  Superior  Court — Fall  Term,  1869.  W.  Jf. 
Walton  vs.  W.  F.  McKesson  et  dU,  He  then  thereunder  stated  the  case,  the 
last  paragraph  thereof  being  as  follows:  "This  evidence  was  also  objected  to, 
and  ruled  out.  For  rejection  of  evidence  in  tliese  instances  the  defendants 
except.  They  move  for  a  new  trial,  which  was  refused.  They  appeal  to  the 
supreme  court."  The  case  stated  by  the  judge  was  filed, — certainly  appeared, 
— with  the  transcript  of  the  record  of  the  appeal.  In  the  supreme  court  the 
appeal  was  docketed  by  its  title  thus:  "  W.  M  Walton  vs.  W.  F.  McKesson^ 
and  others, "  "Folk"  was  marked  on  the  docket  as  counsel  for  the  appellants. 
"Furches,  contra."  The  case  settled  by  the  judge  was  not  set  forth  in  the 
transcript  of  the  record  of  the  appeal.  In  the  supreme  court  the  counsel  for 
the  parties  agreed  upon  a  case  for  that  court,  apparently  intended  as  a  sub- 
stitute for  that  of  the  judge,  and  the  substitute  is  entitled  thus.  "  W.  M.  Walton 
vs.  W.  F.  McKesson  and  N.  W,  Woodfin,  AdmW. ;  W.F.McKessdn,  Adm'r," 
At  the  end  of  this  case  stated  it  is  said:  "  Judg't  for  plaintiff,  and  defendant 
appealed."  Ttie  counsel  named  signed  it.  In  the  transcript  of  the  record  of 
the  appeal,  at  the  end  of  the  judgment  as  therein  set  forth,  it  is  said:  ''From 
which  said  judgment  the  defendant  Wm.  F.  McKesson  prays  an  appeal  to  the 
supreme  court  of  North  Carolina."  The  appeal  was  argued  by  counsel  for 
both  parties,  and  determined  at  the  January  term,  1870,  of  this  court.  The . 
judgment  of  the  supedor  court  was  affirmed,  and  judgment  entered  here 
against  all  the  defendants;  and  at  the  foot  thereof  this  order  Wiis  entered: 
"Let  the  plaintiff  have  execution  for  the  costs  of  this  court,  as  well  as  for  his 
said  judgment  from  this  court  to  be  issued;  and  let  the  judgment  here  be  cer- 
tified to  the  said  superior  court,  to  the  intent  that  the  execution  for  the  costs 
in  that  court  may  issue."  Mr.  Justice  Bopuan  delivered  the  brief  opinion 
of  this  court  in  the  appeal,  and  entitled  the  same  thus:  "  W.  M*  Walton  vs. 
IF.  F,  McKesson  and  others,**  In  the  course  thereof,  citing  sevei^al  authori- 
ties, he  says  they  "are  decisive  against  the  defendants."  Then,  citing  an- 
other authority,  he  says:  "In  that  case  there  was  but  one  defendant;  liere, 
^here  are  several.    What  relief  the  defendant  may  find  in  the  Code  it  is  not 

for  us  to  say.    Judgment  below  affirmed."    N.  W.  Woodfln  died  on  the 

<lay  of ,  1876;  and  thereafter  John  Gray  Bynum  became  the  adminis- 
trator de  bonis  hon  cum  testamento  annexo  of  Charles  McDowell.  The  late 
Hichmond  M.  Pearson  in  his  life-time  became  and  was  at  the  time  of  bis 
death  surety  to  the  bond  of  N.  W.  Woodfin,  as  administrator  of  Charles  Mc- 
Dowell. He  died  on  the day  of  —. ,  1878,  leaving  a  last  will  and  tes- 
tament, which  was  duly  proved;  and  Richmond  Pearson  qualified  as  execu- 
tor thereof.  The  judgment  in  this  action  has  not  been  paid;  and  the  piain- 
tiff  sold  and  assigned  the  same  on  the  18th  day  of  March,  1879,  to  Samuel 
McD.  Tate  and  James  W.  Wilson,  who  afterwards  brought  their  action  In 
the  superior  court  of  the  county  named,  against  the  said  Richmond  Pearson, 
executor;  alleging  substantially,  as  their  cause  of  action,  that  the  said  Woodfin, 
administrator,  in  his  life-time,  failed  and  neglected  to  pay  the  said  judgment, 
and  the  single  bond  on  which  the  same  is  founded;  and  thereby  committed 
and  was  chargeable  with  a  breach  of  his  bond  as  such  administrator,  for  and 
on  account  of  which  the  said  Richmond  Pearson,  executor,  is  liable,  etc  In 
aid  of  Ids  dt  fense  in  that  action,  the  said  Richmond  Pearson,  executor,  moved 
in  this  action  to  set  aside  the  judgment  rendered  as  above  set  forth,  so 
far  as  Woodfln  is  concerned,  upon  the  grounds  (1)  that  the  same  was  ir- 
regularly rendered,  and  contrary  to  the  course  of  the  court;  (2)  that  the  said 
judgment  is  void  as  to  Woodfin,  and  all  the  parties  named  therein,  as  de- 
fendants, except  William  F.  McKesson,  it  appearing  from  the  transcript, 
sent  from  the  court  below  in  that  case,  that  no  appeal  had  been  prayed  from 
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the  judgment  of  said  court  by  Wood  fin,  as  administrator  of  McDowell  or 
any  other  defendant,  except  W,  P.  McKesson,  and  that  said  Woodfin,  as  ad- 
ministrator, was  not  before  the  court. 

It  is  very  true,  as  contended  by  the  learned  counsel  who  argued  in  support 
of  the  motion  under  consideration,  that  in  this  and  like  cases  this  court  gets 
Jurisdiction  of  the  subject-matter  of  and  the  parties  to  the  action  through  and 
by  means  of  an  appeal,  or  some  appropriate  proceeding  or  writ  substituted 
therefoft;  and  a  party  cannot  be  treated  or  affected  as  an  appellant  unless  he 
appeals  as  allowed  by  law.  The  appeal  is  essential  to  the  jurisdiction,  and 
this  is  not  complete  for  all  purposes,  though  it  is  for  some/ until  the  tran- 
script of  the  record  of  the  appeal  shall  be  brought  into  this  court,  and  the  ap- 
peal docketed  according  to  the  course  and  practice  of  this  court.  And  that  a 
party  to  the  action  appealed  must  be  made  matter  of  record,  and  appear  suffi- 
ciently from  and  by  it.  The  court  ordinarily  sees  and  has  its  knowledge  of 
its  jurisdiction  in  a  particular  case  only  by  and  from  what  appears  in  the  rec- 
-ord.  It  is  this,  and  what  thus  appears  in  it,  that  establishes  the  jurisdiction 
of  this  court,  and  puts  it  in  efficient  relation  and  connection  with  the  court 
below  as  to  the  appeal,  and  whatever  may  be  embraced  by  it.  Muri-y  v. 
Smith,  1  Hawks,  41;  Bledtoe  v  Niafon,  69  N.  0.  81;  Bryan  v.  Hubhs,  Id. 
423;  Moore  v.  Vanderburg,  90  N.  0.  10;  Spence  v.  TapscotU  92  N.  C.  576; 
Mant^acturing  Co.  v.  Simmons,  97  N.  €.  89, 1 S.  £.  Rep.  923.  Now,  it  is  con- 
tended, in  ettect— First,  that  the  defendant  Woodfin,  administr»itor,  did  not 
apiieal,  nor  does  it  so  appear  in  the  record,  and  therefore  the  judgment  com- 
plained of  is  void;  and,  secondly,  that  if  apparently,  from  the  record,  he  ap- 
pealed, he  did  not  do  so  in  fact,  and  therefore  the  judgment  as  to  him  is  ir- 
regular, and  ought  to  be  set  aside.  We,  on  the  contrary,  are  of  opinion  that 
all  the  defendants,  including  Woodfin,  lulministrator,  appealed;  and  that  they 
clid  sufficiently  appears  of  record  in  the  court  below,  and  as  well  in  this  couil. 
It  is  questionable  whether  it  is  within  the  scope  of  our  present  inquiry  to  as- 
-certain  and  determine  what  the  defendants  did  or  did  not  do,  in  respect  to  the 
.appeal  in  this  case  not  made  a  matter  of  record*  and  what  amendments  of  the 
xeoord  in  the  superior  court  might  or  ought  in  apt  time  to  have  been  made  in 
respect  thereto,  because  we  have  no  authority  now  to  alter  or  amend  the 
record  of  that  court  as  made.  It  may  be  that  this  court  had  authority  to  al- 
low proper  amendments  in  the  case  to  meet  the  ends  of  justice  before  the  final 
Judgment  was  entered,  but  the  statutes  conferring  such  power  do  not  author- 
ize such  amendment  to  be  made  after  final  judgment.  Kev.  Code,  c.  3;  Id.  c. 
-83,  §  17;  Code,  §  96&  But  we  need  not  decide  that  we  have  or  we  have  not  such 
jiuthorily,  as,  in  any  view  of  the  matter,  our  opinion  is  adverse  to  the  motion. 
It  is  true  that,  at  the  trial  term  in  the  superior  court,  memoranda  were  made 
-on  the  civil  issue  docket  tis  to  the  verdict  and  judgment,  and  it  is  tliere  writ- 
ten: "From  this  judgment  the  defendant  McKesson  appeals  to  the  supreme 
court  of  North  Carolina. "  B ut  these  me^noranda  ought  not  to  have  been  made 
ou  that  docket.  Its  purpose  is  to  set  down  the  issues  of  fact  joined  upon 
the  pleadings,  and  all  other  matters,  for  bearing  before  the  judge  at  a  regular 
term  of  the  court.  Only  notes  and  memoranda  as  to  the  condition  and  prep- 
aration of  these  things  can  find  an  appropriate  place  on  that  docket.  Entries 
like  those  mentioned  above  should  properly  and  rer;ular]y  be  made  on  the 
minute  docket,  the  purpose  of  which  is  to  record  "all  proceedings  had  in  the 
«court  during  the  term  in  the  order  in  which  they  occur,  and  such  other  en- 
i^ries  as  the  judge  may  direct  to  be  made  therein."  Code,  §  83,  pars.  3,  6. 
But  the  memoranda  made  above  mentioned  were  not  intended  to  be  or  re- 
garded as  the  record,  or  a  minute  from  which  it  might  be  drawn  out,  because 
therein,  after  the  words  "Jury  verdict,"  are  found  the  other  words  "See  min- 
utes;" that  is,  see  the  minute  docket,  the  proper  docket,  as  to  the  entry  of  the 
judgment,  etc.  In  the  absence  of  entries  in  the  proper  docket,  such  m^emo- 
randa  might  be  imp*ortant,  sometimes  controlling;  but  not  otherwise.    More- 
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over,  it  does  not  appear  who  made  the  entries  in  pencil,  or  that  they  weie- 
made  by  authority.  It  does  appear  that  the  entry  in  writing  was  made  by 
counsel.  It  is  also  true  thai,  in  the  transcript  of  the  record  of  the  appeal  at 
the  foot  of  tlie  judgment  therein  set  forti).  this  entry  appears:  ''From  which 
said  judgment  the  defendant  W.  F.  McKesson  prays  an  appeal  to  the  snpi-eme 
court  of  Noith  Carolina."  Nothing  appearing  to  the  contrary,  this  entry 
might  fairly  imply  that  the  other  defendants  did  not  appeal;  and  the  court  no 
doubt  would  have  so  accepted  its  meaning.  But  the  case  stated  by«the  pre- 
siding judge  distinctly  states  that  the  defendants  excepted;  that  they  moved 
for  a  new  trial-;  and  that  they  appealed  to  this  court.  This  is  important  here. 
This  action  was  pending  at  the  time  the  Code  of  Ciyil  Procedure  was  enacted 
and  became  operative.  It  was  ttierefore  to  be  conducted  sind  tried  (it  appears - 
that  it  was)  under  the  procedure,  laws,  and  practice  of  the  coart  prevailing 
next  before  that  time.  Code  Civil  Proc.  g  402;. Battle,  Revisal,  c.  17,  p.  241. 
Walton  V.  McKesson,  64  N.  C.  154.  Under  that  procedure  and  practice,  the 
presiding  judge  allowed  the  appeal.  It  was  not  tsdcen  by  the  party,  as  under 
the  present  procedure.  Aud  it  was  the  duty  of  the  judge,  in  allowing  an  ap- 
peal, to  know  who  appealed,  and  to  state  the  case  on  appeal  for  this  court, 
which  was  treated  as  a  bill  of  exceptions.  The  case  thus  stated  became  a  part 
of  the  record,  and  imported  verity.  This  court  took  notice  of  and  was  gov- 
erned by  It  in  hearing  appeals:  certainly  in  so  far  as  it  was  pertinent,  and  not 
in  condict  with  other  parts  of  the  record  proper.  Rev.  Code,  c.  3U  §  98;^ 
State  V.  Heid,  1  Dev.  A  B.  377;  State  v.  Ray,  10  Ired.  29;  Ring  v.  King,  4 
Dev.  &  B.  164;  Bank  v.  Hunter,  1  Dev.  100.  So  in  this  case  the  court  learned 
from  the  case  stated  by  the  judge  that  all  the  defendants  appealed,  and  thus,, 
at  least  apparently,  the  court  had  jurisdiction,  and  the  judgment  was  not 
void ;  at  most,  it  was  only  voidable. 

It  is  insisted,  however,  that  the  case  stated  by  the  judge  was  not  certified 
as  part  of  the  transcript  of  tl)«  record,  and  therefore  it  was  not  part  of  it. 
But  it  was  filed  with  and  treated  as  part  of  it  by  the  parties,  and  so  recog- 
nized and  acted  upon  by  the  court.  We  say  so  because  it  appeared  with  th» 
record,  and  it  was  orderly  and  proper  that  it  should  be  part  of  it;  and  the* 
court,  so  recognizing  it,  decided  the  questions  of  law  raised  by  it.  As  it 
was  so  accepted  and  acted  upon,  no  person  can  now  be  heard  to  say  that  it 
was  not  part  of  the  record  of  the  appeal  before  the  court.  A  paper  writing 
purporting  to  be  a  case  agreed  upon  for  this  court  in  this  appeal,  and  signed 
by  the  counsel  for  tlie  appellants  and  appellee,  and  which  may  have  been  in- 
tended as  a  substitute  for  tlie  case  stated  by  the  jndge,  though  it  does  not  pur- 
port on  its  face  to  be  so,  is  found  among  the  papers  of  the  appeal;  but  it  does< 
not  appear  from  the  records  of  this  court,  or  otherwise,  tliat  it  was  made  such 
substitute,  nor  does  it  appear  that  the  court  recognized  it  at  all;  nor  does  it 
appear  that  the  case  stated  by  the  judge  was  withdrawn  or  displaced.  The 
very  intelligent  counsel  who  argued  the  appeal,  whose  afildavits  have  been 
taken  and  filed,  testify  that  they  cannot  say  that  such  paper  was  intended  as 
such  substitute,  nor  can  they  say  that  the  court  recognized  and  acted  upon  it. 
In  the  absence  of  affirmative  satisfactory  proof  that  it  was  so  received,  it  can 
not  be  allowed  to  displace  and  render  ineffectual  the  case  stated  by  the  judge, 
found  where,  in  the  nature  and  course  of  the  matter,  it  ought  to  be,  although, 
coming  there  in  a  disorderly  way  by  consent  of  parties.    It  must  be  so  taken. 

Passing,  now,  to  the  second  branch  of  our  inquiry,  did  the  defendant  Wood*^ 
fin,  administrator,  in  fact  appeal?  We  cannot  hesitate  to  say  that  we  are* 
fully  satisfied,  by  a  strong  preponderance  of  the  evidence  before  us,  that  he 
did.  It  appears  that  the  transcript  of  the  record,  upon  which  the  appeal  was 
heard  and  determined,  was  not  a  complete  and  correct  one  in  several  respects. 
A  second  transcript  of  it  laid  before  us  sets  forth  the  verdict  of  the  jury,  and 
the  judgment  thereupon,  drawn  out  formally  and  in  detail,  and  with  much 
care,  on  the  minute  docket  of  the  court,  where  it  ought  to  appear;  and  at  the 
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foot  of  the  judgment  this  entry  distinctly  appears  in  its  orderly  and  proper 
place,  under  the  procedure  and  practice  applicable:  "Defendants  appealed  to 
the  supreme  court  of  Korth  Carolina."  Seein^i:  the  discrepancy  between  the 
transcripts,  we  have  troubled  ourselves  to  examine  the  minute  docket  itself, 
and  find  the  true  entry  to  be  as  last  above  recited.  This  harmonizes  with  the 
case  stated  by  the  presiding  judge  for  this  court,  and  with  all  the  entries  in 
respect  to  tlie  appeal,  except  that  on  the  civil  issue  docket,  which  was  irregu- 
lar and  out  of  place.  The  strong  presumption  is  that  the  entry  thus  made  is 
correct;  and  this  is  strengthened,  in  that  the  record  immediately  in  connec- 
tion  with  it  is  drawn  out  with  unusual  care  and  precision,  and  recognized 
and  acted  upon  by  the  judge  in  stating  the  case  for  this  court.  Tlie  entry 
was  not  made  hurriedly^  but  advisedly.  The  counsel  and  the  court,  it  seems 
to  us,  must  at  the  time  have  been  advertent  to  what  was  thus  done.  The 
entry  on  the  civil  issue  docket,  made  by  one  of  the  counsel  of  the  appellants, 
was  probably  made  hurriedly,  while  he  thought  for  the  moment  of  McKesson, 
the  principal  defendant,  and  the  active  defender  of  the  action.  Two  of  the^ 
able  and  experienced  coi^nsel  say  that  they  cannot  now  state  whether  all  the 
defendants  appealed  or  not.  A  third  one  says:  "I  think,  though  1  cannot  her 
at  all  positive,  that  all  the  defendants  appealed."  The  same  counsel,  certainly 
two  of  them,  appeared  in  the  case  in  this  court.  The  appeal,  by  its  title  on 
the  docket,  purported  to  be  that  of  all  the  defendants.  It  so  appeared  to  be 
in  the  case  stated  on  appeal,  and  also  in  the  judgment  in  this  court.  The 
names  of  the  defendants  are  severally  set  out,  and  judgment  entered  against 
tliem  substantially  as  in  the  superior  court.  The  appe<irance  of  the  counsel 
was  general.  They  were  able  lawyers  of  m  uch  experience  in  this  court.  And 
the  appellant  Woodfin  himself  was  an  able  lawyer  of  long  experience  in  the 
practice  in  the  superior  and  supreme  courts.  It  is  not  at  all  probable,  but 
very  improbable,  that  such  counsel  would  so  appear  and  allow  such  entries 
in  the  superior  court,  and  such  a  judgment  in  this  court,  if  the  defendantSr 
or  any  of  them,  had  not  appealed. 

Moreover,  the  tt  stator  of  the  defendant  Wood  fin.  administrator,  was  only 
surety  to  the  bond  sued  upon.  It  is  not  at  all  probable  that  he  would  allow 
the  judgment  in  the  superior  court  to  stand  and  be  effectual  against  him, 
while  the  principal  in  the  bond  sued  upon  appealed  for  the  purpose  of  making 
good  a  defense  that  might  have  relieved  all  the  defendants  from  liability  to 
the  plaintiff.  He  had  a  strong  motive,  as  administrator,  to  appeaU  and  it 
bad  been  strange  indeed  if  he  had  not  done  so. 

It  is  said  that  the  judgment  against  Woodfin,  administrator,  in  the  supe- 
rior court,  was  in  fact  a  judgment  quando  If  this  be  so,  nevertheless  he  had 
a  like  motive  to  appeal.  Besides,  he  survived  five  or  six  years  after  the  judg- 
ment was  entered  in  this  court  against  him.  So  far  as  appears,  he  never  sug- 
gested in  his  life*time,  nor  has  £a  administrator  since  his  death,  nor  has  the 
administrator  de  bonis  non  of  McDowell,  that  he  did  not  appeal  in  this  action. 
How  very  strange  this  is,  if  he  did  noti  And  it  would  be  quite  as  strange,  if 
he  and  his  counsel  had  not  knowledge  of  the  appeal  on  his  part,  and  the  judg- 
ment here  at  the  time  and  for  some  while  after  it  was  entered,  although  after 
the  lapse  of  18  years  the  counsel  have  no  recollection  about  the  matter.  The 
fact  that  this  motion  was  not  made  until  after  the  lapse  of  18  years  is  impor- 
tant, and  weighs  much  against  it,  though  this  alone  would  not  beconclusive. 
This  court  wUl  interfere  in  a  proper  case  to  disturb  a  record  or  a  pertinent 
entry  made  thereon,  in  the  orderly  course  of  procedure  like  that  now  in  ques- 
tion, only  where  the  proof  produced  in  support  of  important  proposed  amend- 
ments thereto  is  clear,  strong,  and  convincing.  It  would  be  dangerous,  in- 
deed, to  act  upon  any  other  rule.  The  record  is  a  serious,  authoritative  me- 
morial. Importing  absolute  verity  as  to  what  the  court  does  in  actions,  proceed- 
ings, and  matters  that  properly  come  before  it.  It  is  presumed  to  be  made 
upon  solemn  scrutiny,  with  care  and  deliberation.    Its  purpose  is  to  preserve 
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and  perpetuate  the  highest  and  best  evidence  of  the  rights  of  parties  settled 
and  determined  by  the  court.  It  is  of  great  moment  and  im[M>rtance,  and 
must  not  be  disturbed  for  slight  causes,  or  upon  evidence  that  gives  rise  only 
to  doubt  and  uncertainty.  The  principal  evidence  produced  in  support  of 
the  motion  before  us  is  the  entry  on  the  civil  issue  docket  as  to  the  appeal,  to 
which  we  have  already  sufQciently  adverted;  and  also  the  fact  that  at  once. 
after  the  judgment  was  entered  in  the  superior  court,  the  plaintiff  docketed 
his  judgment  in  the  county  of  Buncombe,  where  Wood  fin,  administrator,  re- 
sided, with  a  view  to  create  a  lien  on  his  property,  etc.  It  is  said,  why  did 
the  plaintiff  do  this,  if  Woodfin,  administrator,  appealed?  This  evidence  is 
indirect,  argumentative,  and  inconclusive,  and  not  entitled  to  much  weight. 
The  Code  of  Civil  Procedure  had,  at  the  time  the  judgment  was  entered,  been 
in  effect  but  a  brief  while,  and  there  was  considerable  uncertainty  and  con- 
fusion in  the  practice  of  the  law.  It  may  be  that  the  plaintiff  was  advised  by 
counsel  to  so  docket  his  judgment  as  a  cautionary  measure,  especially  as  the 
appellants  did  not  give  an  undertaking  to  stay  execution  pending  the  appeal. 
This  may  or  may  not  have  been  so;  but  that  it  might  not  unreasonably  have 
been  so  impairs  the  force  of  the  argument  founded  upon  such  evidence.  II 
is  also  in  evidence  that,  very  soon  after  the  ^ntry  of  the  judgment  in  the  su- 
perior court,  the  plaintiff  and  another  joined  in  a  proceeding  against  the  de- 
fendant Woodfln,  administrator,  and  the  devisees  and  heirs  at  law  of  his  tes- 
tator, to  sell  lands  of  his  testator  to  make  assets  to  pay  debts,  etc.;  and  in  the 
petition  it  was  alleged  that  the  judgment  in  this  action  was  quando,  etc. 
Perhaps  this  might  be  evidence  as  to  the  character  of  the  judgment,  but  it 
4oe8  not  go  to  prove  that  the  administrator  did  not  appeal.  He  might  well 
have  appealed  if  the  judgment  was  only  qtiando,  in  order  to  avail  himself  of 
the  defenses  other  than  those  in  respect  to  assets.  What  motive  impelled  the 
plaintiff  to  join  in  the  proceeding  mentioned  does  not  appear.  It  may  be  that 
be  was  ill  advised,  but  any  question,  in  such  respect,  is  not  material  here. 

The  question  much  discussed  on  the  argument,  as  to  whether  the  judgment 
against  the  defendant  Woodfin,  administrator,  in  the  superior  court,  was  an 
absolute  one,  or  a  judgment  guando,  is  not  before  us.    It  is  not  presented  by 
the  motion,  and  as 'to  it  we  express  no  opinion.    Indeed,  as  we  have  said 
above,  if  it  were  before  us,  we  could  not  decide  it,  or  grant  any  amendment 
in  this  court  after  final  judgment.    The  plaintiff  insisted  on  the  argument 
that  the  executor  of  the  will  of  Pearson,  deceased,  who  was  surety  on  the  ad- 
ministration bond  of  the  defendant  Woodfin,  administrator,  cannot  be  heard 
to  make  the  motion  before  us,  and  we  ai*e  of  that  opinion.    Woodfln,  admin- 
istrator, did  not  in  his  life-time  complain  of  the  alleged  irregularity  of  the 
Judgment  of  this  court  against  him,  and  he  is  presumed  to  have  been  satis- 
fied with  it.    Xor  has  his  administrator,  nor  the  administrator  de  bonis  non 
■of  McDowell,  complained  of  it  since  his  death.    Pearson,  the  testator,  was 
not  a  party  to  this  action.    He  had  no  direct  interest  in  it,  and  no  such  inter- 
est as  entitled  him  to  be  or  become  a  party  to  it;  nor  could  be  have  directed 
the  defense  to  it;  nor  could  he  have  prevented  Woodfin,  administrator,  from 
waiving  irregularities  in  the  course  of  the  action  if  he  saw  fit  to  waive  them. 
He  had  no  present  right  in  the  action  as  to  the  plaintiff,  nor  had  he  any  sub- 
sisting right  in  it  as  to  the  defendant  Woodfln,  administrator.    Any  right  or 
liability  on  his  part  was  prospective  and  contingent.    In  support  of  the  mo- 
tion the  learned  counsel  cited  and  relied  upon  ffervey  v.  EdtntmdSf  68  N.  0. 
243,  and  Dobson  v.  Simonton,  86  N.  C.  492.     In  the  former  case  the  court 
said  that,  where  it  appeared  from  the  record  that  the  court  had  no  jurisdiction, 
any  person  might  ask  the  court  to  strike  the  judgment,  a  mere  nullity,  from 
the  record;  and  in  the  latter  case  it  appeared  that  the  judgments  in  question 
were  void,  and  the  court  held  that  creditors,  having  a  direct  interest  in  the 
matter  in  the  particular  litigation,  might  attack  the  judgments  on  that  ac- 
count.   We  think  they  have  no  just  application  here.    It  is  settled  by  many 
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decisionfl  that,  generally,  only  a  pfirly  in  the  action  interested  may  complain 
of  irregularity  therein,  if  he  be  living  at  the  time  the  judgment  was  given 
against  him.  No  doubt,  where  there  was  collusive  fraud  to  the  prejudice  of 
third  parties,  they  might  find  appropriate  remedies.  Hinton  v.  Roachf  95  N. 
C.  Ill;  KfioU  V.  Taylor,  99  N.  C.  511.  6  S.  E.  Bep.  788,  and  numerous  cases 
there  cited.  We  are  therefore  of  opinion  that  the  motion  can,  in  no  aspect 
of  it,  be  allowed.    Motion  denied. 


Eastern  Carolina  Land,  Lumber  &  Manuf*g  Co.  c.  State  Board  or 

Education  et  al. 
{Supreme  Court  of  NorUi  Carolina.    October  8, 1888.) 

!•  Taxatiok—Debd— Effect. 

Acts  N.  C.  1«S5,  c.  177,  §  42,  and  Acts  18S7,  c.  137,  §§  73,  74,  providing  that  a  sher- 
liTs  deed  for  land  sold  to  pay  taxes  sball  be  presumptive  evidence  of  certain  ma- 
terial facts,  do  not  affect  sales  made  prior  thereto,  and  a  deed  dated  in  1807  is  inef- 
fectual, without  evidence  other  than  its  recitals,  that  the  land  belonged  to  the  per- 
son as  whose  it  was  taxed,  and  that  all  of  the  requisites  to  a  sale  of  land  for  taxes 
under  the  law  then  in  force  were  observed. 

2.  Same— EviDBXCE. 

Though  a  tax  deed  to  the  state  be  treated  as  ancient,  and  as  color  of  title,  it  is  in- 
effectual as  a  conveyance  and  as  evidence  of  title,  without  proof  that  the  state,  or 
some  agency  under  it,  had  possession  of  the  land. 

3.  Sauk— FAII.UBB  « o  List-— Fobfeitubb. 

Acts  N.  C.  1842,  c.  86,  providing  that  any  grantee,  his  heirs  or  assigns,  from  the 
state  of  any  swamp  land,  who  has  not  listed  it  for  taxation,  shall  forfeit  all  right, 
title,  and  interest  in  said  swamp  land,  and  the  same  shall  ipso  fa,cto  revert  to  the 
state,  does  not  divest  the  title  of  the  party  in  default  without  a  proceeding  by  tlie 
state  or  its  assignee. 

4.  Same— Bona  Fide  Purchaseb. 

Under  Code  N.  C.  8  2522,  substantially  re-enacting  Acts  1842,  c.  86,  and  providing 
that  such  of  those  lands  which  have  been  surveyed  bv  or  for  the  state  board  of  edu- 
cation, or  of  which  they  have  taken  possession,  shall  upon  such  default  revert  to 
the  state,  and  be  vested  in  said  board,  a  survey  made  in  1887  cannot  adversely  af- 
fect those  claiming  under  a  purchaser  from  the  heirs  of  the  original  grantee  with- 
out knowledge  or  notice  of  the  unperfected  forfeiture,  and  who  for  14  years  have 
paid  all  taxes  against  the  land. 

Appeal  from  superior  court,  Currituck  county;  Montgomery,  Judge. 

Action  by  Eastern  Carolina  Land  &  Lumber  Company  against  the  State 
Board  of  Education  and  William  Q,  Lewis,  to  remove  a  cloud  on  plaintitl's 
title.     Defendants  appeal  from  a  judgment  for  plaintiff. 

George  H.  Brown  and  The  Attorney  GeneraU  for  appellants.  Prudcn  & 
Vann  and  L,  N.  Bangs,  for  appellee. 

Merrimox,  J  The  following  is  a  copy  of  the  material  part  of  the  case 
agreed  and  submitted  to  the  court  for  its  judgment  thereupon* 

*'The  land  in  controversy  was  granted  by  the  state  to  John  Gray  Blount, 
September  7,  1795.  On  Alarch  24,  X878,  the  heirs  at  law  of  said  John  (;ray 
Blount,  for  a  consideration  of  $1,014,  conveyed  their  interest  in  said  land  to 
B.  F.  Sikes.  with  special  warranty  only.  B.  F.  Sikes  executed  a  deed  to 
Baird,  Boper  &  Co.,  in  March,  1873»  for  said  land,  and  therefore,  by  a  regular 
series  of  conveyances,  it  came  to  the  plaintiff,  a  duly-incorporated  company, 
by  deed  dated  3l8t  of  May,  1887.  The  land  is  of  the  character  known  as 
'swamp  lands,'  and  was  not  cultivated  or  actually  occupied  by  anyone  up- 
to  March  24,  1873.  Very  shortly  after  that,  to-wit.  May  15, 1873,  Baird  ct 
Boper  commenced  to  work  and  occupy  the  same,  and  continued  so  to  do  con- 
stantly till  plaintiff  bought  in  1887  Since  1878,  March  24th,  theselands,  under 
the  boundaries  set  forth  in  the  complaint,  have  been  in  the  actual  possession 
of  plaintiffs  and  those  under  whom  they  claim.  Prior  to  March,  1873,  no  one 
has  had  actual  [lossession  thereof.  The  defendant,  the  btate  Board  of  Educa- 
tion, shows  a  deed,  as  part  of  their  claim  to  this  laud,  signed  *Jami£8  Ho8K1N»,. 
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Sheriff  of  Tyrrell  county,  N.  C,  to  Nathaniel  Alexander.  Governor/  pur- 
porting to  convey  tlie  said  lands  for  taxes  due  by  Thomas  Fitts,  as  propierty 
of  Thomas  Fitts,  which  is  dated  October  26,  1807.  The  original  thereof  is 
now  on  Hie  in  the  secretary  of  state's  office,  pasted  in  a  book  marked  *  Old 
Deeds;  Lands  Sold  for  Taxes.'  It  is  admitted  that  on  the  10th  of  March. 
1801,  John  G.  Blount  executed  a  deed  to  one  William  Orr  for  6,375  acres  of 
land,  in  which  deed,  in  describing  the  land  conveyed  therein,  a  call  is  made 
•  to  a  pine,  Fitts  and  Blount's  corner,'  <  then  with  Fitts'  line,'  etc.  This  land 
so  conveyed  to  Orr  is  a  part  of  the  Blount  grant  before  named,  but  is  no  part 
of  the  land  in  controversy  in  this  action;  nor  is  it  any  part  of  the  land  de- 
scribed in  the  deed  from  Hoskins,  sheriff,  to  Alexander,  governor.  .  The  lands 
in  controversy,  and  described  in  the  Blount  grant,  were  never  listed  for  tax- 
ation by  John  Gray  Blount  or  any  other  person,  from  the  year  1817  up  to  his 
death,  in  1833;  nor  did  he  ever  pay  any  taxes  thereon  during  that  period;  nor 
were  any  taxes  levied  thereon.  There  is  no  evidence  as  to  whether  he  listed 
them  aud  paid  thereon  prior  to  1817  or  not  The  tax-lists  of  Tyrrell  county 
are  m  existence  since  1817  and  up  to  1874,  and  the  lands  do  not  appear  as 
listed  thereon.  The  tax-lists  prior  to  1817  are  not  in  existence  Since  Baird 
&  Koper  purchased  the  lauds,  in  March,  1873,  they  regularly  listed  them  in 
Dare  county,  and  paid  taxes  thereon.  The  said  lands  formed  a  part  of  Tyr- 
rell county  until  Dare  county  was  formed,  pursuant  to  an  act  of  the  legisla- 
ture, when  they  became  a  part  of  Dare  county.  After  the  death  of  John  Gray 
Blount,  in  1833,  his  heirs  at  law,  under  whom  plaintiff  claims,  never  listi'd 
said  lands  for  taxes,  and  never  paid  any  taxes  thereon.  The  following  heirs 
of  John  Gray  Blount  testified  that  they,  to-wit,  Wm.  B.  Rodman,  Mary  M.  B. 
Rodman,  Wm.  R.  Myers,  Wm.  A.  Blount,  Nancy  H.  Branch,  Thomas  H. 
Blount,  Wm.  A.  Blount,  M.  D.,  and  Polly  Ann  Halton,  never  claimed  the 
said  lands,  nor  any  part  thereof,  until  March,  1873,  when  they  conveyed  their 
interest  to  Sikes,  as  hereinbefore  stated.  The  said  John  Gray  Blount,  nor  his 
said  heirs  at  law,  never  made  any  effort  to  redeem  said  lands  if  they  were  for- 
feited. The  various  private  and  public  acts  of  the  general  assembly  concern- 
ing swamp  lands  and  the  sales  thereof,  and  the  litv^rary  fund  and  the  state 
buard  of  education,  may  be  considered  a  part  of  this  case.  The  defendant 
board  commenced  to  survey  these  lands,  to-wit,  the  said  Blount  grant  for 
90,000  acres,  in  September,  1887,  and  surveyed  all  the  land  lines  of  the  said 
grant,  and,  knowing  the  water  lines,  finished  the  survey  by  November  1, 
1887.  In  December,  1867,  the  defendant  Lewis,  then  agent  for  the  literary 
fund,  and  under  its  instructions,  started  with  a  proposed  purchaser  to  inspect 
and  sell  thjse  lands,  but,  owing  to  high  water,  did  not  succeed  in  reaching 
them.  These  lands  were  commonly  known  and  designated  in  the  neighbor 
hood  and  in  Tyrrell  county  as  « state  lands,'  and  were  generally  so  called;  but 
Baird  &  Roper  and  those  claiming  under  them  never  knew  of  it.  Baird  A 
Roper,  and  those  who  succeeded  them,  paid  valuable  consideration  for  these 
lands,  and  had  no  notice  of  the  alleged  title  of  the  defendants,  other  than  the 
registration  of  the  <  Hoskins  Deed,'  if  that  be  notice;  and  plaintiffs  had  no 
actual  notice  of  that  deed  when  they  bought.  There  is  no  deed  on  record  or 
in  existence,  so  far  as  tlie  parties  hereto  know,  from  John  Gray  Blount  to 
Thomas  Fitts.  Baird  &  Roper,  and  those  succeeding  them,  paid  no  arrear- 
ages of  taxes  prior  to  March,  1873.  The  defendant  *  the  State  Board,'  claims 
the  lands  in  controversy:  (1)  Under  the  tax  sale  and  deed  by  Hoskins.  sheriff, 
to  the  governor.  (2)  That  these  lands  were  forfeited  to  the  state  under  Act 
of  1842,  chapter  36,  and  became  vested  in  the  defendant  board  by  the  legis- 
lature, because  they  were  never  listed  for  taxation  from  1807  to  1873,  and  no 
taxes  paid  thereon,  and  no  claim  made  by  the  heirs  of  the  grantee  Blount  dur- 
ing that  time.  (3)  If  judicial  process  be  necessary  to  declare  a  forfeiture,  that 
the  said  lands  be  now  declared  forfeited.  It  is  admitted  tliat  the  plaintiff 
owDB  the  hinds  in  controversy  through  a  regular  chain  of  title  from  the  state, 
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unless  the  same  is  defeated  by  the  claims  of  the  defendant  board,  as  herefnb&- 
fore  set  forlh.  There  is  no  evidence  of  any  other  survey  or  actual  entry  by 
the  defendant  or  its  predecessors,  except  as  herein  stated.  Upon  the  facts  as 
stated  in  the  case  agreed,  the  court  was  of  the  opinion  that  plaintiffs  are  the 
owners  of  the  land  in  controversy,  and  gave  judgment  acc!ordingly.  Defend- 
ant excepted,  and  assigned  as  error  that,  upon  the  facts  as  stated,  jiKlgmeut 
ought  to  have  been  given  for  defendants,  as  prayed  for  in  their  answer,  and 
according  to  their  various  claims  as  stated  in  tlie  case  agreed.  Exception 
overruled,  and  defendant  appealed." 

On  tlie  argument  the  counsel  for  the  appellant  properly  conceded  that  the 
plaintiff  (appellee)  shows  apparently  title  to  the  land  in  controversy,  because  it 
shows  a  grant  therefor  from  the  state  to  John  Gray  Blount,  dated  the  7th  day 
of  September,  1795,  and  that  it  derives  title  from  him  through  sundry  succes- 
sive mesne  conveyances,  the  regularity  and  sufficiency  of  which,  as  to  or.ler 
and  form,  are  not  questioned.  But  the  app'^llant  contends — First,  that  the 
grantee  Blount  conveyed  the  land  before  1806  to  Thomas  Fitts,  and  that  the 
deed  mentioned  of  the  sheriff,  executed  to  the  governor,  purporting  to  convey 
the  land  to  him  for  unpaid  taxes  of  Thomas  Fiits  for  timt  year,  had  the  effect 
to  vest  the  title  thereto  in  the  state,  and  therefore  the  mesne  conveyances  re- 
lied upon  by  the  appellee  passed  no  title  to  it;  }\n^,8eGondly,  that  by  the  force 
and  effect  of  the  statute,  (Acts  1842-43,  c.  86;  Code,  §  2522,)  the  land  was 
forfeited,  and  became  forfeit  to  the  state  for  unpaid  taxes,  and  because  the 
same  was  not  listed  for  taxation  from  the  year  1807  to  1873. 

FirsU  as  to  the  effect  of  the  deed  from  the  sheriff  to  the  governor.  It  does 
not  appear  by  any  competent  evidence  that  Fitts  ever  owned  the  land  described 
in  it,  or  that  he  was  liable  to  pay  taxes  on  that  account,  or  that  it  was  listed 
by  him  or  another  for  him  for  taxation,  or  that  taxes  were  assessed  sgainst 
or  levied  upon  it  as  to  him,  or  any  other  person,  for  the  year  1806.  Nor  does 
it  appear  that  any  of  the  prerequisites  to  a  sale  of  land  to  pay  taxes,  as  required 
by  law  at  the  time  of  the  supposed  sale,  were  in  any  respect  observed  and 
complied  with  by  the  sheriff  and  other  officers  connected  with  the  public  serv- 
ice in  respect  to  taxes.  The  recitals  in  the  sheriff's  deed,  in  the  absence  of 
some  statutory  provision  making  them  such,  were  not  evidence  that  they  were 
complied  with;  and  without  evidence  d^T^ort  the  deed  that  they  were,  the  deed 
itself  w»is  wholly  ineffectual  for  the  purpose  contemplated  by  it.  Tiiis,  as  to 
such  deeds,  is  too  well  settled  to  admit  of  question.  Register  v.  Bfyariy  2 
Hawks,  17;  Fax  v.  Stafford,  90  N.  C.  296,  and  numerous  cases  there  cited; 
Bailey,  Onus  Probandi,  276  et  seq.  It  was  suggested  on  the  argument  that 
the  statutes  (Acts  1885,  c.  177,  §  42;  Acts  1887,  c.  137,  §§  73,  74,)  whicli  pro- 
vide  that  a  snerifiTs  deed  for  land  sold  to  pay  taxes  shall  be  presumptive  evi- 
dence of  certain  material  facts  essential  to  render  such  deed  effectual,  might 
apply  in  this  case.  They  certainly  do  not  apply  in  terms,  but  they  have  ref- 
erence to  sales  of  land  for  taxes  made  as  provided  in  and  in  pursuance  of  them. 
There  is  nothing  in  them  going  to  show  by  irupiication  that  they  were  in- 
tended to  have  a  retroactive  operation;  nor  have  they  such  effect.  They  do 
not  apply  in  this  and  like  cases  that  arose  before  they  were  enacted.  It  was 
further  contended  on  the  argument,  that  the  deed  of  the  sheriff  was  an  ancient 
deed,  and  proved  itself,  and  it  was  therefore  evidence  of  title  in  the  state. 
The  rule  invoked  does  not  apply.  There  was  no  question  that  the  deed  was 
or  was  not  executed.  Tlmt  it  was,  was  not  denied,  and  it  so  appeared;  but» 
accepting  it  as  proven,  it  was,  in  and  by  itself,  ineffectual  as  a  conveyance 
and  as  evidence  of  title,  and  for  reasons  already  stated  it  did  not  pass  the  title 
to  the  state.  Mcireover,  if  the  deed  was  ancient,  and  treated  as  color  of  title, 
it  does  not  appear  that  the  state  or  any  agency  of  it  ever  had  possession  of  tiie 
land  claiming  under  it;  nor  is  there  any  evidence  of  acts  of  ownership  of  it» 
continuous  or  otherwise,  by  the  state  or  any  of  its  agencies  until  1887,  when 
the  appellant  had  it  surveyed.    Possession  under  this  deed,  in  any  aspect  of 
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it,  was  necessar}'  to  give  it  effect  aa  an  instrument  of  conveyance.    Plummer 
V,  Baskerville,  I  Ired.  Eq.  268;  Davis  v.  Higgina,  91  N.  C.  382. 

Secondly,  as  to  the  alleged  forfeiture.  It  does  not  appear  that  the  original 
grantee  or  other  peraon  listed  the  land  In  question  for  taxation  from  the  year 
1806  until  the  time  of  his  death  in  1833;  nor  that  he  or  any  other  person  paid 
taxes  on  account  of  the  same  during  tiiatorany  part  of  that  time;  nor  did  he 
or  any  other  person  during  that  time  have  actual  possession  of  it  or  exercise 
authority  actively  over  it  by  acts  of  o-wnership  of  any  kind;  nor  did  liis  heirs 
after  his  death,  until  the  24th  of  March,  1873,  when  they  conveyed  the  same 
by  their  deed  to  B.  F.  Sikes,  through  whom  the  appellee  claims  and  traces  its 
title.  The  grant  pivssed  the  title  of  the  laud  from  the  state  to  the  grantee, 
and  notwithstanding  the  latter's  default  as  to  the  payment  of  taxes  on  account 
of  It,  in  the  nature  of  the  matter,  he  had  and  continued  to  have  the  title  to, 
and  actual  or  constructive  possession  of,  the  land  during  liis  life-time  ever  after 
the  execution  of  the  grant,  until  he  parted  with  such  tjtle  and  possession 
by  a  proper  conveyance,  or  until  some  other  person  took  and  held  actual  pos- 
session of  the  land  adversely  to  him  for  such  length  of  time  under  such  cir- 
cumstances as  gave  the  trespasser  a  good  title  to  it,  or  until  he  forfeited  his 
title  thereto  and  it  became  forfeit  to  the  state.  And  at  his  death  such  title 
and  possession  descended  to  his  heirs,  or  passed  to  his  devisees,  if  he  left  a 
will,  and  they  respectively  had  the  like  title  and  possession,  notwithstanding 
their  like  default  as  to  the  payment  of  taxes,  until  they  in  like  manner,  and 
for  like  causes,  parted  with  the  same.  So  far  as  appeara,  the  grantee  did  not 
in  his  life-time  voluntarily  part  with  his  title  to  the  land  by  any  conveyance 
thereof;  nor  did  his  heirs  after  his  death,  until  in  March  1873;  nor  did  they 
lose  such  title  and  constructive  possession  by  the  adverse  possession,  with 
color  of  title  or  otherwise,  of  a  trespasser;  nor  did  tlie  mere  failure  of  the 
grantee,  or  that  of  his  heirs  after  his  death,  to  list  the  land  for  taxation,  and 
to  pay  taxes  on  account  of  the  same,  divest  the  grantee  in  his  life-time,  or  di- 
vest his  heirs  after  his  death,  of  such  title  and  possession,  unless  the  land  be- 
came forfeit  to  the  state  by  the  mere  force  and  effect  of  the  statute,  (Acts 
1842^43,  c.  36,)  without  any  interference  on  the  part  of  the  state  or  any  of  its 
agents  by  acts  of  ownership,  or  by  any  action  or  judicial  proceeding  to  ascer- 
tain and  declare  a  forfeiture  of  tlie  land  to  the  state.  The  appellant  contends 
that  the  act  just  cited  had  such  effect,  because  it  in  broad  and  sweeping  terms 
so  provides,  as  follows:  "That  any  person  or  persons  who  have  heretofore  at 
any  time  obtained  a  grant  or  grants  from  the  state  for  any  swamp  lands  in 
this  state,  and  who,  or  their  heirs  or  assigns,  have  not  regularly  listed  the 
same  for  taxation,  and  paid  the  taxes  due  thereon  to  the  person  or  persons  en- 
titled to  receive  the  same,  such  person  or  persons  so  having  obtained  such 
grant  or  grants,  their  heirs  or  assigns,  shall  forfeit  and  lose  all  right,  title, 
and  interest  in  the  said  swamp  lands,  and  the  same  shall  ipso  facto  revert  to 
and  be  vested  in  the  state,  unless  such  person  or  persons,  his,  her,  or  their 
heirs  or  assigns,  shall,  within  twelve  months  from  the  passing  of  this  act,  pay 
to  the  sheriff  of  the  county  in  which  said  lands  lie,  all  the  arrearages  of 
taxes  due  on  the  said  land,  with  the  lawful  interest  tliereon  from  the  time  said 
taxes  ought  to  have  been  paid."  The  appellee,  on  the  contrary,  insists  that 
this  stsitutory  provision,  properly  interpreted,  fairly  implies  tiiat  the  prescrib^'d 
forfeiture  cannot  take  effect  and  revest  the  title  to  the  land  in  the  state  until  the 
latter  shall  in  some  way  take  proper  action  to  ascertain,  declare,  and  give  effect  to- 
to  the  alleged  forfeiture,  giving  the  defaulting  party  opportunity  to  be  heard 
in  his  defense;  and  that,  if  this  is  not  so,  then  the  provision  is  unconstitu- 
tional and  void,  because  it  affords  the  defaulting  party  no  opportunity  to  be 
heard  in  defense  of  his  right  before  a  judicial  or  other  tribunal.  The  strong 
presumption  is  that  this  statute  harmonizes  with  the  constitution,  and  is  valid. 
But  we  are  not  called  upon  to  decide  that  it  is  or  is  not  so;  because  this  court 
interpreted  it  in  Phelps  v.  Chesson,  12  Ired.  198,  and  expressly  decided  that,. 
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inasmooh  as  neither  the  8tat«  nor  its  assigns  (the  imniediate  predecessor  cor- 
poration of  the  present  defendant  appellant)  bad  taken  any  proceeding,  or  in 
any  way  signified  an  election  to  defeat  the  eetate  of  tiie  alleged  defaulting 
party,  it  was  still  in  him,  and  he  was  entitled  to  maintain  his  action.  The 
counsel  for  the  appellant  seemed  to  question  the  correctness  of  tiiat  interpre- 
tation. We  think  it  is  reasonable  and  just,  and  it  seems  to  us  fully  warranted, 
certainly  by  the  spirit  and  reason  of  the  statute.  It  is  not  to  be  presumed  or 
merely  inferred  that  the  legislature  intended  to  deprive  the  grantee  of  his  es- 
tate withont  aifording  him  opportunity  in  some  affirmative  way  that  actively 
puts  him  on  notice  to  defend  Ills  right,  if  he  shall  see  fit;  and  an  intention  to 
do  so  could  only  appear  by  dear  and  explicit  terms,  leaving  no  doubt  as  to 
Buch  intent;  and  we  forl)ear  to  say  here  whether  such  an  enactment  would  or 
would  not  be  of  force  for  any  purpose.  The  reasonable  inference  is  that  the 
legislature  intended  to  allow  such  opportunity,  and  it  sufficiently  appears  that 
it  has  done  so.  The  court  said  in  the  case  last  cited,  with  much  point  and 
force,  that  '*the  law-books  teemed  with  cases  fixing  the  principle  that  an  es- 
tate once  vested  cannot  be  defeated  by  a  condition  or  forfeiture,  without  some 
act  on  the  part  of  the  grantor  or  his  heirs  by  which  to  take  advantage  of  the 
condition  or  forfeiture,  even  when  the  words  of  the  condition  are  *  the  estate 
shall  thereupon  be  void  and  of  no  effect,'  which  words  have  the  same  legal 
import  as  ipso  facto  void.  In  this  act,  after  the  emphatic  declaration  that  the 
lands  shall  ipso  facto  revert  to  and  be  vested  in  the  state,  there  is  the  qualifi- 
cation, *  unless  such  grantee,  his  heirs  or  assigns,  shall  within  twelve  months 
pay  the  taxes,  etc.'  This  shows  conclusively  that  it  was  contemplated  to  have 
some  proceeding  on  the  part  of  the  state  or  its  assignees, — the  president  and 
directors  of  the  literary  fund, — ^so  as  to  give  the  grantee,  his  heirs  or  assigns, 
<  a  day  in  court,'  and  opportunity  to  show  that  tlie  arrearages  of  taxes  had  in 
fact  been  paid  within  the  year.'!  And  we  may  add  that  the  strong  words 
''shall  ipso  facto  revert  to  and  be  vested  in  the  state"  are  used  to  imply  that 
the  grant  need  not  be  canceled,  and  that  no  deed  of  conveyance  shall  be  nec- 
essary to  revest  the  title  in  the  state.  The  statute  has  such  effect  when  and 
as  soon  as  the  forfeiture  is  naade  complete  by  some  sufficient  act  of  its  own  or 
some  adequate  proceeding  to  that  end.  Moreover,  it  is  not  declured  in  the 
statute  that  the  land  shall  at  once  be  forfeit  to  the  state  on  such  failure  to  list 
tiie  land  for  taxation,  and  to  pay  the  taxes  due  on  account  of  it,  or  at  the  end 
of  12  months  next  tiiereafter.  The  interpretation  thus  given  is  in  harmony 
with  the  statute  (Acts  1850-51,  c.  102,  §  2)  declaratory  of  the  meaning  of  the 
statute  interpreted.  While  the  declaratory  statute  could  not  determine  the 
meaning  of  tliat  to  which  it  refers, — that  being  the  province  of  the  courts, — 
still,  it  goes  to  show  that  the  legislature  was  satisfied  with  tlie  decision  of  this 
court.  Kepeatedly  since  it  was  made  the  legislature  has  acted  upon  the  sub* 
ject  to  which  it  relates;  and  the  law,  as  settled  by  it.  has  not  since  been  dis- 
turbed. It  may  and  should  be  regarded  as  settling  the  meaning  of  the  statute 
to  which  it  refers,  and  in  a  way  entirely  satisfactory  to  the  legislative  branch 
of  the  government.  We  are  not  at  liberty,  nor  are  we  in  the  least  inclined,  to 
disturb  the  decision  or  to  doubt  its  correctness. 

Neither  tlie  state  nor  the  defendant,  nor  "the  president  and  directors  of  the 
literary  fund  of  North  Carolina,"  nor  any  agency  of  the  state,  ever  after  the 
alleged  forfeiture  of  the  land  in  question  took  (tossessioo  of  it,  or  surveyed  it 
or  brought  any  action,  or  took  any  proceeding  whatever,  or  did  any  act  whereby 
to  enforce  such  forfeiture,  or  to  make  the  same  complete  and  effectual,  or  to 
signify  the  intention  of  the  slate  or  its  assignee  to  defeat  the  estate  of  the 
grantee  in  his  life-time,  or  that  of  his  heirs  after  his  deatii,  or  that  of  them 
claiming  under  them,  and  cause  the  land  to  "revert  to  and  be  vested  in  the 
state, "  until  1887,  when  the  defendant  caused  the  same  to  be  surveyed.  Tliis 
survey  was  not  made  until  about  14  years  next  after  Baird,  Roi>er  &  Company, 
through  whom  the  appellee  claims,  purchased  the  land  from  B.  F.  Sikes.  Dur- 
v.7s.E.nos.l2,13— 87 
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ing  all  the  time  they  and  those  claiming  under  them,  indnding  the  appellee, 
respectively,  regularly  listed  the  land  for  taxation,  and  paid  the  taxes  dae  on 
account  of  the  same,  and  they  had  no  notice  of  the  alleged  title  of  the  defend- 
ants. It  is  contended  that  the  survey  thus  made  was  sufficient  notice  of  the 
purpose  of  the  state,  through  the  defendant  and  the  state  board  of  educa- 
tion, to  insist  upon  the  forfeiture  of  the  land  and  perfect  the  same,  so  as  to 
cause  the  land  to  *'revert  to  and  be  revested  in  the  said  board  (tlie  state 
board  of  education)  upon  the  same  trusts  as  they  hold  other  surveyed  lands, " 
etc.,  ns  provided  by  the  statute.  Oode,  §  2522.  We  cannot  think  so.  The 
statute  contemplates  that  the  forfeiture  snail  be  made  complete  and  effectual 
with  reasonable  promptness.  Until  it  is  thus  perfected,  the  grantee,  or  his 
heir,  or  his  assign,  accordingly  as  one  or  the  other  of  them  may  have  the  title 
to  the  land,  continued  to  have  it,  and  can  pass  the  same  to  any  person  who 
may  buy  it  in  good  faith.  The  statute  does  not  contemplate  a  forfeiture  as 
against  such  purchaser  in  good  faith.  It  does  not  so  provide  in  terms  or  by 
just  and  necessary  implication,  and  a  forfeiture  is  not  intended,  unless  it  so 
appears  by  express  words  in  the  statute,  or  by  such  implication.  Forfeitures 
are  never  created,  and  do  not  arise  by  mere  inference.  The  statute  appears 
substantially  now  as  it  did  when  it  was  at  first  enacted  and  amended,  and  it 
provides  that,  "any  person,  his  heirs  or  assigns,  having  at  any  time  obtained 
a  grant  from  the  state  for  any  swamp  lands,  which  have  been  surveyed  or  taken 
possession  of  by  the  state  l>oard  of  education  or  tlieir  agents,  and  shall  not  havt; 
regularly  listed  the  same  for  taxation,  and  paid  the  taxes  due  thereon  to  the 
persons  entitled  to  receive  the  same,  such  grantee  and  his  heirs  or  assigns 
shall  forfeit,"  etc.  It  will  bo  observed  that  the  forfeiture  is  limited,  and  ex- 
tends only  to  the  grantee  and  his  heirs  or  assigns;  it  does  not  embrace  pur- 
chasers of  the  land  from  them  bona  fide;  it  is  not  declared  that  the  latter  shall 
forfeit  the  lands  for  the  default  of  the  former,  nor  that  the  lands  shall  l>e  for- 
feited for  such  default  while  the  title  thereto  is  in  the  innocent  purchaser. 
Nor  can  the  court  infer  that  the  legislature  so  intended.  By  the  term  '* as- 
signs," as  used  in  the  statute,  is  not  meant  parbhasers  of  the  land  from  the 
grantee  or  his  heirs  after  the  grant  had  issued,  but  persons  to  whom  the  gran- 
tee had  assigned  his  right  to  have  the  grant  before  the  same  Issued,  and  to 
whom  it  was  issued  by  virtue  of  such  assignment.  It  frequently  happened 
that  persons  would  take  proper  steps — ^make  proper  entries — of  swamp  lands, 
and  as  well  other  lands,  and,  having  acquired  a  right  to  have  a  grant  for  the 
lands  so  entered,  would  sell  and  assign  such  right  before  it  was  issued,  and  the 
assignee  would  obtain  the  grant  from  the  state.  The  purpose  of  the  statute 
was  and  is  to  embrace  such  assigns.  It  would  K)e  unreasonable  and  anjust  tu 
make  the  forleiture  apply  to  the  land  when  and  after  the  title  thereto  had 
passed  to  innocent  purchasers.  There  is  no  proviMon  in  the  statute  that  im- 
plies such  purpose.  Th%  contrary  appears,  in  that  it  is  expressly  declared  that 
the  forfeiture  shall  apply  only  to  **8wamp  lands  which  have  l)een  surveyed  or 
taken  possession  of,"  etc.  Such  manifestation  of  purpose  on  the  part  of  the 
state  to  enforce  the  forfeiture  is  intended  to  give  notice  of  its  purpose,  not 
only  to  tlie  "grantee  and  his  heirs  or  assigns,"  but  as  well  to  all  other  persons 
who  may  wish  to  purchase,  or  have  anything  to  do  with  the  land.  Hence  the 
survey  made  by  the  appellant  in  1887,  14  years  after  the  heirs  of  the  grantee 
had  sold  and  conveyed  the  land  to  purchasers,  who  had  no  notice  or  knowledge 
of  the  forfeiture  nnperfected,  could  not  affect  adversely  such  innocent  pur- 
chasers. The  agencies  of  the  state  failed  to  comply  with  the  requirements  of 
the  statute  in  apt  time;  that  is,  within  the  time  prescribed  by  law,  and  while 
the  title  to  the  land  remained  in  the  grantee  and  his  heirs.  'As  they  failed  to 
do  so,  neither  the  statute  nor  the  state  will  allow  them,  after  the  lapse  of  many 
years,  to  disturb  the  rights  of  innocent  purchasers  who  have  regularly  listed 
the  lands  for  taxation,  and  from  time  to  time  have  paid  the  taxes  due  on  ac- 
count of  the  same.    It  is  admitted  that  the  appellee  has  shown  '^a  regular 
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chain  of  title  from  the  state,  unless  the  same  is  defeated  by  the  claims  of  the 
defendant  (appellant)  board."  We  are  of  opinion  that  the  title  of  the  appel- 
lee thus  admitted  has  not  been  overthrown  by  anything  shown  by  the  appel- 
lant, and  therefore  the  judgment  must  be  affirmed. 


Gloyer  9.  Flowers  et  al. 
{Supreme  Cowrt  of  North  Ca/roliiruu    October  15, 188S.) 

1.   EZXCXTTOBS  ATXX}  A.DMINIBTBATOB8— SaLB  OF  DbOBDBNT'B  LaNDS— LiMITATIOK. 

Before  July  1, 1869,  when  the  provisions  now  incorporated  in  Code  N.  C.  t888, 
relative  to  executors,  etc.,  took  effect  by  virtue  of  section  1483,  there  was  no  statute 
of  limitationB  relating  to  a  prooeedlng  by  an  administrator  to  sell  lands  descended 
to  an  heir,  to  pay  debts  of  the  intestate.    Following  95  N.  C.  57. 

9l  Fraudulbnt  CoNVBTAircBS— Confidbntial  Relations— Evidbnob. 

There  beiue  evidence  that  the  c^rantor  in  a  deed  of  trust  was  insolvent  at  the  time 
of  its  execution;  that  the  debt  secured  was  fictitious;  that  the  pretended  creditor 
was  the  grantor's  father-in-law;  that  the  grantor  remained  for  many  years— as 
long  as  he  lived— in  possession  of  the  property,  a  portion  of  which  was  perishable; 
that  no  defense  was  made  bv  the  administrator  and  heirs  of  the  grantor  to  a  suit  to 
substitute  a  trustee,  and  sell  under  the  deed,  connected  with  other  facts  showing 
fraud  in  the  deed  and  collusion  in  the  decree  and  sale,— an  instruction  that  there  was 
no  evidence  from  which  fraud  could  be  found  should  be  refused.^ 

8.  Samb— Collusion  of  Administratob. 

In  snch  case,  evidence  that  the  administrator  of  the  fi^rantor  well  knew  the  cir- 
cumstances of  the  parties  to  the  deed,  their  relationship  and  financial  condition,  and 
that  fraud  was  imputed  to  the  transaction ;  that  he  did  not  defend  the  suit,  nor  try 
to  subject  the  property  to  valid  debts  of  his  intestate,— is  sufficient  to  go  to  the  jury 
on  the  question  of  his  collusion  in  the  decree  and  sale. 

4.  Triai/— Lbavino  Qubstion  of  Evidbnob  to  Jubt. 

It  is  proper  for  the  trial  court,  having  forgotten  whether  there  was  evidence  on 
a  particular  point,  to  leave  it  to  the  jury  to  determine,  and  such  a  course  does  not 
leave  it  to  the  jury  to  decide  what  is  or  what  is  not  evidence. 

5.  Nbw  Tbial— Incompbtent  Evidbnob— Hakmlbss  Erbob. 

The  admission  of  incompetent  evidence  in  depositions,  of  very  alight  importance, 
not  probably  influencing  the  verdict,  is  not  sufficient  ground  to  reverse  the  verdict. 

6.  JUDOMBNl^-COLLATBBAL  ATTAOK— OBJECTION  WaIVBD. 

Though  it  is  improper  to  allow  a  decree  of  a  court  to  be  collaterally  attacked  for 
fraud  by  an  amendment  to  a  complaint  in  an  action  not  commenced  for  that  purpose, 
a  judgment  will  not  be  reversed  for  such  irregularity,  wben  no  objection  was  made 
in  the  court  below. 

Appeal  from  superior  court,  Wilson  county;  A.  0.  Avert,  Judge. 

Special  proceedings  by  C.  H.  Glover,  administrator  de  bants  non  of  Bennett 
Flowers,  deceased,  against  Virginia  Flowers,  the  widow  of  Bennett  Flowers, 
and  others,  to  sell  certain  land  to  pay  intestate's  debts.  Judgment  for  plain- 
tiff, and  defendants  appeal.  A  former  appeal  is  reported  in  95  N.  C.  57. 
Code  N.  C.  1883,  §  1483,  enacts  that  the  provisions  thereof  relating  to  exec- 
utors and  tiie  estates  of  deceased  persons  shall  apply  only  to  administrations 
granted  since  July  1,  1869. 

ff.  F.  Murray  and  F*  A,  Woodard^  for  appellants.  Bunn  (&  Battle,  for 
appellee. 

Merrimon,  J.  It  appears  that  Bennett  Flowers  died  intestate  in  October, 
1867,  in  theconnty  of  Wilson ;  and  afterwards,  in  the  same  month,  Edwin  Ful- 
ghum  was  appointed  to  be  and  qualified  as  administrator  of  his  estate.  The 
latter,  without  completing  the  administration  of  the  estate  of  his  intestate, 
died  in  December,  1880,  and  the  plaintiff  was  appointed  administrator  (fe  bonis 
non  of  the  estate  of  the  intestate  named,  and  qualified  as  such  on  the  19th  of 

^That  transactions  between  near  relatives,  by  which  creditors  of  one  may  lose  their 
claims,  will  be  cWsely  scrutinized,  and  as  to  what  is  proof  of  fraud  sufficient  to  avoid 
a  conveyance,  see  Uarshall  v.  Strange,  (Ky.)  9  8.  W.  Rep.  250,  and  note;  Wylie  v.  Posey, 
<Tez.^  Id.  87,  and  note;  Bank  v.  Thalheimer,  8  N.  T.  Supp.  82S. 
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Aagust,  1881.  In  1866,  William  Peel,  as  guardian  of  Kizziah  Peel,  held  the- 
single  bond  of  the  said  Bennett  Flowers  for  $800,  witli  interest  thereon  from 
the  26tfa  of  May,  1860.  The  said  Kizziah  having  become  of  age,  the  bond  be^ 
came  her  property  absolutely.  She  intermarried  with  D.  B.  Fatman  on  the 
15th  of  May,  1875;  and  afterwards,  on  the  19th  of  August,  1881,  she  obtained 
judgment  against  the  present  plaintiff,  administrator,  upon  tlie  bond  men- 
tioned, for  the  amount  thereof.  This  is  a  special  proceeding  brought  in  the 
superior  court  named  by  tlie  above-mentioned  administrator  de  bonis  non,  to* 
obtain  a  license  to  sell  the  land  of  his  intestate,  to  make  assets  to  pay  the  above- 
meptioned  judgment,  and  any  other  debts  of  his  intestate.  The  defendants 
are  the  hdi*s  at  law  of  the  said  intestate,  except  the  husbands  of  certain  of 
them,  and  his  surviving  widow.  In  an  amended  complainl  it  is  alleged  that 
on  the  28th  of  December,  1866,  the  intestate,  in  his  life-time,  with  the  intent 
to  hinder,  delay,  and  defraud  his  creditors,  and  especially  the  said  Peel,  guard- 
ian, above  named,  executed  a  deed  of  trust  to  Alfred  Thompson,  whereby  he 
undertook  to  convey  a  valuable  tract  of  land  and  other  personal  property 
therein  speciHed,  to  secure  the  payment  of  a  false  and  pretended  debt  therein 
described  in  favor  of  John  W.  Williams,  for  the  sum  of  $1,027.69,  due  on  the 
17tb  of  November,  1858;  that  the  trustee  mentioned  refused  to  accept  and. 
execute  the  trust  sought  to  be  created  by  the  deed;  whereupon  the  said  John 
W.  Williams  brought  his  suit  in  the  late  court  of  equity  of  the  county  named» 
to  the  fall  term  thereof  of  1867,  against  the  heirs  at  law  of  the  said  intestate^ 
Edwin  Fulghum,  the  administrator  of  his  estate,  and  Alfred  Thompson,  named 
in  the  deed  as  trustee.  In  his  bill  of  complaint  he  alleged  his  debt;  the  deed 
of  trust  to  secure  the  same;  the  property  therein  specified;  that  the  adminis- 
trator had  received  the  rents  and  profits  of  the  land,  and  disposed  of  the  per- 
sonal property  mentioned  in  the  deed,  etc. ;  and  that  the  said  Thompson  refused 
to  accept  the  trust  created  by  the  deed,  etc. ;  and  he  prays  that  a  trustee  be 
substituted  for  him,  etc.  The  defendants  heirs  at  law  answered,  admitting 
the  debt, — indeed,  all  the  allegations  of  the  bill.  The  defendant  Thompson 
answered,  saying  that  he  never  accepted  the  trusteeship,  and  declined  to  do- 
so.  The  defendant  Fulghum,  administrator,  suffered  judgment  pro  cor^esso 
to  be  entered  as  to  him,  and  made  no  defense  whatever.  The  court  decreed 
that  Henderson  H.  Williams  be  substituted  as  trustee,  with  power  to  execute- 
th^  trust;  that  he  was  entitled  to  the  possession  of  the  Lmd  specified  in  the 
deed  of  trust,  and  also  the  personal  property;  that  the  said  Thompson  and  the 
Bsud  administrator  convey  to  him  the  personal  property,  and  the  increase 
thereof;  and  that  the  said  Thompson  and  the  heirs  at  law  convey  the  legal 
title  of  the  land  to  him;  and  that  the  decree  operate  as  a  conveyance,  etc. 
John  W.  Williams  was  the  father  of  the  surviving  widow  of  the  intestate,  and 
Henderson  H.  Williams,  the  substituted  trustee,  was  his  brother.  The  sub- 
stituted trustee  sold  the  land  (278  iicres  for  ^278)  on  the  18th  of  September, 
1868,  and  conveyed  the  same  to  John  W.  Williams,  who  conveyed  the  same 
to  Virginia  Flowers,  the  said  surviving  widow,  on  the  6th  of  August,  1869. 
It  is  alleged  that  tlie  deed  of  trust  mentioned,  the  suit  in  equity,  and  the 
decree  therein,  the  sale  of  the  land,  and  the  conveyance  thereof,  were  "parts 
of  one  and  the  same  fraudulent  family  arrangement  devised  to  defraud  cred- 
itors," etc.  That  all  the  property  of  the  intestate  was  embraced  by  the  said 
deed;  that  from  the  time  of  its  execution  until  his  death  he  was  utterly  in- 
solvent, leaving  out  of  view  the  property  so  conveyed;  that  the  administrator, 
Fulghum,  in  his  life-time,  never  took  any  steps  to  sell  the  land  mentioneJ,  to 
make  assets  to  pay  debts  due  from  his  intestate,  although  the  personal  estate 
was  manifestly  insuflicient  to  pay  the  same;  and  that  the  land  was  worth 
82,000.  The  defendants  deny  all  t  he  allegations  of  fraud,  and  plead  the  decree 
in  equity,  appointing  the  substituted  trustee,  as  an  estoppel  of  record  upon 
the  plaintiffs;  and  for  further  defense  the  defendants  say  "that  no  claim  or 
demand  was  made  for  the  debt  of  their  ancestor  within  seven  years  next  after 
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his  death.    They  therefore  rely  upon  the  statute  of  limitations  for  a  defense, 
as  well  also  upon  the  statute  of  presumption." 

On  the  trial  the  following  issues  were  submitted  to  the  jury,  to  which  there 
was  response  as  indicated  at  the  end  of  each:  *"(!)  (/tustiofi.  Was  the  trust 
deed  described  in  the  complaint,  dated  December  ^,  1886,  executed  by  Ben- 
nett Flowers  with  intent  to  hinder,  delay,  or  defraud  creditors?  Anstoer. 
Yes.  (2)  Q,  Was  J.  W  Williams  a  bonaflde  purchaser  of  the  land  in  con- 
troversy  for  value,  and  without  notice  of  any  fraud  on  the  part  of  said  Flow- 
ers'. A.  No.  (8^  Q.  Was  Virginia  Flowers  a  bonaflde  purchaser  of  tlie  land 
for  value,  and  without  notice  of  fraud.  A.  No.  (4)  Q.  Was  the  debt  de- 
scribed in  the  complaint  paid  before  the  commencement  of  this  action  ?  With- 
drawn from  the  jury,  and  answered  •  no  *  by  the  court.  (5)  Q,  Was  Edwin 
Fulghum,  tlie  administrator  of  Bennett  Flowers,  a  party  to  the  record  in  a 
suit  in  the  court  of  equity  of  Wilson  county,  wherein  Henderson  H.  Williams 
was  appointed  a  trustee  at  spring  term,  1868,  of  said  court,  in  the  place  of 
Alfred  Thompson,  who  was  named  trustee  in  said  deed?  (This  issue  an- 
lowered  •  yes '  by  consent. )  (6)  Q,  Was  there  a  fraudulent  agreement  between 
the  parties  to  said  suit,  in  pursuance  of  which  the  decree  therein  was  entered? 
A,  Yes.  (7)  Q.  Was  any  demand  or  claim  for  the  debt  sued  on  made  by  the 
holder  or  owner  of  said  debt,  or  the  personal  or  real  representatives  of  Ben* 
nett  Flowers,  within  seven  years  after  the  death  of  said  Bennett  Flowers? 
'  A.  No."  The  appellants  requested  the  court,  among  other  special  instruc- 
tions asked  for,  to  instruct  the  jury,  fourthly,  that  there  is  no  evidence  that 
there  was  any  fraud  or  collusion  on  the  part  of  Edwin  Fulghum,  administra- 
tor, in  the  equitable  proceeding  to  substitute  a  trustee.  The  court  gave  the 
instruction  asked,  except  that  numbered  4;  and  as  there  was  a  dispute  be- 
tween counsel  as  to  whether  certain  evidence  was  given,  and  defendants  ad- 
mitted if  Uiere  was  such  evidence  the  issues  should  be  submitted,  the  court 
left  itrto  the  jury  to  decide  what  was  the  evidence.  The  judge  had  said  at 
first  that  the  testimony  relied  on  by  counsel  was  not  recollected  by  the  court. 
The  plaintiff's  counsel  had  then  insisted  that  there  was  evidence  to  show  that 
Fulghum,  Bennett  Flowers,  J.  W.  Williams,  and  Virginia  Flowers  belonged 
to  the  same  family,  and  that  was  left  to  the  jury  to  decide.  Plaintiffs'  coun- 
sel insisted,  too,  that  all  of  the  circumstances  relied  upon  to  show  fraud,  as 
bearing  upon  the  first  three  issues,  also  tended  to  show  a  family  arrangement, 
by  virtue  of  which  a  decree  was  enlered;  especially  that  Fulghum  should 
have  been  put  on  his  guai-d  by  the  terms  of  the  trust  deed.  The  court  in- 
structed the  jury,  as  the  court  was  in  doubt,  that  it  was  their  province  to  decide 
whether  there  was  any  evidence  upon  the  disputed  points  as  to  the  relationship 
of  Fulghum,  etc.;  and  then  to  aay  whether  it  was  shown  to  their  satisfaction, 
or  so  as  to  produce  entire  belief  in  their  minds  that  there  was  a  fraudulent 
arrangement  between  the  parties  by  virtue  of  which  said  decree  was  made  to 
carry  out  a  fraudulent  purpose.  If  they  should  find  affirmatively  on  the  first 
issue,  and  so  to  the  second  and  third  issues,  the  jury  was  instructed  also  that, 
if  they  should  find  **no"  to  the  first  issue,  it  would  not  be  necessary  to  pass 
on  the  other  issues.  Defendants'  counsel  excepted  to  the  refusal  of  the  court 
to  give  instruction  to  4,  as  asked.  The  defendants^  counsel  moved  the  court 
to  set  aside  the  finding  of  the  jury  on  the  sixth  issue,  and  grant  a  new  trial 
as  to  that  issue,  on  the  ground  that  there  was  no  evidence,  or  no  legally  suffi- 
cient evidence,  to  go  to  the  jury  in  support  of  such  finding.  The  motion  was 
refused,  and  defendants  excepted.  Defendants'  counsel  moved  for  judgment 
on  the  grounds:  (1)  That  the  fintling  of  the  jury  on  the  last  issue  should  be 
held  by  the  court  to  bar  the  action.  (2)  That  the  decree  of  the  court  of  eq- 
uity, the  record  of  which  is  in  evidence,  operated  as  an  estoppel.  The  motion 
was  refused,  and  defendants  excepted .  The  appellants,  defendants,  after  ver- 
dict, also  moved  (1)  for  a  judgment  in  their  favor  on  the  ground  that  the  debt 
described  in  the  complaint  was  barred  by  the  seven-years  statute  of  limita- 
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tions,  (Rev.  Code,  c.  65,  g  11;)  (2)  for  a  Judgment  on  the  ground  that  said 
suit  in  equity  operated  as  an  estoppel;  (8)  for  the  setting  aside  of  the  venlicfe 
as  to  the  sixth  issue,  on  the  ground  that  ther^  was  no  evidence  in  supp<Mrt  of  the 
jury  finding  thereon.  But  the  court  gave  judgment  for  the  plaintiff,  and  the 
defendants  appealed  to  this  court. 

Such  irregularity  has  been  allowed  to  prevail  in  the  course  of  this  special 
proceeding  as,  we  think,  the  court  below  ought  not  to  tolerati^,  much  less  en- 
courage. Although  it  was  begun  in  vacation  before  the  clerk  of  the  court, 
as  it  should  have  been,  still  at  once,  upon  the  filing  of  the  petition  and  an- 
swer raising  issues  of  fact,  it  was  transfen-ed  to  tiie  regular  civil  issue  dfOoitet» 
and  treated  continuously  thereafter  as  an  action  brought  to  the  regular  term 
of  the  court.  The  plaintilf  was  allowed  to  file  an  amended  complaint,  and 
alleged  therein  a  cause  of  action,  distinct  from  the  purpose  of  the  special  pro- 
ceeding proper,  that  ought  to  have  been  the  subject  of  an  independent  action ; 
that  is,  he  was  allowed,  in  aid  of  the  purpose  of  the  special  proceeding,  to  di- 
rectly attack,  as  by  a  separate  action,  the  decree  in  a  suit  begun,  heard,  and 
determined  in  the  late  court  of  equity,  for  fraud  in  pniciiring  it;  to  try  all 
the  issues  of  law  and  of  fact  arising  in  that  respect;  and  to  determine  the 
whole  matter  upon  the  merits.  So  far  as  appears,  there  was  ao  objection  to 
this  on  the  part  of  the  defendants  or  the  court.  The  defendants  file  their 
answer  to  the  amended  complaint;  and  the  whole  case,  thus  constituted,  was  ^ 
tried  as  to  alt  the  questions  raised  in  the  special  proceeding  proper,  and  also  ^ 
as  to  the  alleged  fraudulent  suit  and  tiie  decree  therein  in  the  late  court  of  eq- 
uity. This  is  very  objectionable,  because  it  is  irregular,,  incoovenient,  and 
confusing,  and  not  in  accordance  with  the  course  of  procedure  prescribed  by 
law.  Besides,  it  tends  to  impair  the  integrity  and  stability  of  regular  methods 
of  procedure  essential  to  the  due  administration  of  public  justice.  It  is  a 
serious  mistake  to  act  upon  the  supposition  that  actions  can  be  conducted  in 
courts  of  justice,  without  regard  to  established  methods  of  procedure;  that 
parties  and  courts  may  ignore  and  disregard  them,  hoping  thereby  to  save 
time  and  labor.  It  seldom  happens  that  a  departure  from  them  fails  to  pro- 
duce confusion  and  dissatisfaction,  and  not  infrequently  some  party  suffers 
injustice  by  it.  Notwithstanding  the  irregularities  in  this  case  adverted  to, 
we  are  of  opinion  that  the  action  of  the  court  must  be  upheld;  because  the 
court  had  jurisdiction  of  the  parties  and  the  subject-matter  of  the  litigation, 
and  no  objection  was  raised  by  defendants  to  the  disorderly  coui-se  or  pro- 
cedure, and  it  had  at  least  the  implied  sanction  of  the  parties  and  the  court. 
Yerv  certainly  it  could  not  be  upheld  if  objection  had  been  made  in  apt  time. 
Southal  V.  Shields,  81  N.  C.  28;  Merrfll  v.  Merrill,  92  N.  C.  665;  Carlton 
V.  Byera,  93  N.  C.  302;  Ely  v.  JBarly,  94  N.  C.  1;  8taU  v.  Turner,  96  N.  O. 
416,  2  S.  £.  Rep.  51;  Richards  v.  Smith,  98  N.  C.  509,  4  8.  £.  Sep.  625; 
Peoples  V.  Norwood,  94  N.  0. 167;  Loftin  v.  House,  Id.  508. 

The  defense  relied  upon  by  the  defendants,  appellants,  that  the  bond  of  the 
intestate  on  which  the  judgment  in  favor  of  Kizziah  Fatman  was  founded, 
was,  as  to  the  administrator,  barred  by  the  statute  of  limitations,  was  settled 
adversely  to  the  appellants  by  this  court  in  a  former  appeal  in  this  case. 
Qlof>er  V.  Flowers,  95  N.  G.  57.  It  was  not  barred  as  to  the  administrator^ 
for  the  reason  stated  in  the  opinion  of  the  court  in  that  appeal.  Nor  was 
there  any  statutory  bar  of  it  in  favor  of  the  heirs  at  law  of  the  intestate.  In 
the  absence  of  personal  assets,  the  land  of  the  intestate  and  ancestor  remained 
liable  to  be  sold  to  make  assets  to  pay  his  debts  until  they  were  all  discharged. 
The  estate  of  the  intestate  is  governed,  and  to  be  settled,  and  his  debts  paid, 
as  required  by  the  law  and  statutory  regulations,  as  the  same  prevailed  next 
before  the  1st  day  of  July,  1869.  Code,  §  1438;  Qlover  v.  Flotoers,  supra* 
There  was  no  statutory  bar  prior  to  that  time,  as  there  is  now,  in  favor  of  the 
heir.  If  before  the  time  mentioned  the  heir  or  devisee  sold  the  land  of  the  in- 
testate or  testator  within  two  years  next  after  the  probate  of  the  will,  and  the 
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qualification  of  the  executor,  or  the  granting  of  letters  of  administration  on 
his  estate,  as  the  case  miglii  be,  such  sale  would  be  void  as  to  creditors,  the 
executor  or  administrator  of  tlie  deceased  debtor.  Rev.  St.  o.  46,  §  61*  If 
the  heir  or  devisee  should  sell  the  land  after  two  years,  the  creditor  or  exec^ 
utor  or  administrator  would  be  entitled  to  have  the  price  realized  by  him  for 
the  land  to  pay  debts  of  such  debtor.  Hinton  v.  WhiUhurst,  68  N.  0.  316, 
71  N.  C.  66;  Aioore  v.  Shields,  68  N.  C.  327;  Boflffer  v.  Daniel,  79  N.  C. 
372.  The  court,  therefore,  properly  decided  that  the  statute  could  not  avail 
the  appellants. 

The  court  adjudged  that  the  deed,  of  trust,  the  decree  in  the  suit  in  the 
court  of  equity  mentioned,  substituting  a  trustee,  his  sale  of  and  deed  con- 
veying the  land  to  John  W.  Williams,  and  the  deed  of  the  latter  conveying 
the  same  to  thedefendant  Virginia  Flowers^  were  void  for  fraud.  The  appel* 
iants  requesteti  the  court  to  instruct  the  jury  that  there  was  no  evidence  of 
the  alleged  fraud.  We  cannot  hesitate  to  decide  that  the  court  properly  de- 
clined to  give  suoh  instruction.  There  dearly  was  such  evidence,  parts  of  it 
tending  strongly  to  prove  fraud;  while  other  parts  of  it,  taken  by  itself,  had 
less  [>oint  and  force;  but  the  whole,  taken  together,  unquestionably  made  ev- 
idence to  be  submitted  to  the  jury.  There  was  evidence  going  to  show  tlie 
insolvency  of  the  intestate  at  the  time  he  executed  the  deed  of  trust;  tliat  the 
debt  intended  to  be  secured  by  it  was  unfounded;  that  parts  of  the  property 
embraced  by  the  deed  was  perishable,  such  as  corn-fodder,  pork,  and  the  like; 
that  the  intestate  remained  in  possession  of  and  used  the  property  until  his 
death;  that  he  manifested  much  anxiety  as  to  the  bond  held  by  Peel,  guard- 
ian; the  close  relationship  and  connection  of  the  principal  parties  connected 
with  the  alleged  fraud;  the  exceptionable  character  of  the  statements  of  facts 
and  charges  in  the  bill  of  equity;  the  exceptional  provision  in  the  decree,  di- 
recting the  conveyance  of  the  property,  both  real  and  personal,  to  the  substi- 
tuted trustee;  that  the  administrator  of  the  intestate  made  no  defense  to  the 
suit  in  equity;  there  was  such  and  like  evidence;  there  were  facts  and  cir- 
cumstances :n  evidence  that  of  themselves  proved  very  little,  but  which,  all 
taken  together,  in  their  just  bearlng.upon  each  other,  made  evidence  to  go  to 
the  jury,  the  weight  of  which  was  to  be  determined  by  them. 

We  think,  also,  that  there  was  evidence  of  eollusive  fraud  on  the  part  of 
Fulghum,  administrator.  The  evidence  went  to  show  that  he  knew  the  par- 
ties charged  with  the  fraud;  their  close  relationship;  the  condition  of  the  es- 
tate of  his  intestate;  that  he  knew  of  the  imputed  fraud  as  to  the  deed  of 
trust;  that  he  made  no  effort  to  subject  the  land  to  the  payment  of  the  debts 
of  his  intestate;  that  he  made  no  defense  whatever  to  the  bill  filed  against 
him  in  the  court  of  equity,  the  decree  in  whidi  required  him  to  convey  the 
title  to  tlie  personal  property  to  the  substituted  trustee.  These  facts  and  oth- 
ers, taken  in  connection  with  the  other  evidence,  constituted  some  evidence 
of  collusion  on  the  part  of  the  administrator  to  l)e  submitted  to  the  jury.  It 
was  contended  on  the  argument  that  the  court  erroneously  left  it  to  the  jury 
to  determine  what  was  evidence  of  the  relationship  of  Fulghum,  adminis- 
trator, to  the  other  parties  to  the  alleged  fraud.  There  is  no  assignment  of 
error  presenting  this  point,  but,  if  there  were,  we  think  the  court  did  not 
leave  it  to  the  jury  to  so  determine.  Tliere  was  a  dispute  between  counsel  as 
to  whether  certain  evidence  was  given  in  that  respect,  and  the  court  told  the 
jury  it  did  not  remember  whether  there  was  or  not,  and  that  "it  was  their 
province"  to  determine  wliether  there  was  such  evidence  before  them;  and, 
if  BO,  whether  or  not  it  satisfied  them  of  the  alleged  fraudulent  combination. 
The  court  did  not  remember  whether  the  particular  evidence  in  dispute  was 
befOTe  them,  and  told  them  that  they  could  and  might  determine  whether 
there  was  or  not.  This  seems  to  us  to  be  substantially  what*  the  court  said 
and  Intended,  and  no  more.  It  did  not  intend  to 'leave  it  to  the  jury  to  de- 
cide what  was  or  was  not  evidence,  or  its  competency.    It  does  not  so  fairly 
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appear.  Depositions  ci  witnesses  were  read  in  evidence  on  the  trial.  Oer^ 
tain  exceptions  to  the  competency  of  parts  oif  the  evidence  were  noted  in  them 
at  tlie  time  they  were  taken,  and  tliese,  or  some  of  them,  were  insisted  open 
on  the  trial.  These  exceptions  should  have  been  disposed  of  before  the  trial, 
in  the  way  pointed  out  in  Carroll  v.  Hodges,  98  N.  O.  418,  4  S.  E.  Hep.  199. 
But,  treating  them  as  having  been  properly  considered  by  the  court,  the  ev- 
idence objected  to  by  the  appellants  was  of  slight  importance,  and  it  does 
not  appear  that  any  stress  was  laid  upon  it  in  the  course  of  the  trial,  or  that 
it  probably  influenced  the  action  of  the  jury.  That  such  evidence  was  not 
excluded,  though  perhaps  not  strictly  competent,  is  not  ground  for  a  new 
trial.  To  entitle  the  complaining  party  to  a  new  trial,  because  of  the  admis- 
sion of  incompetent  evidence  of  slight  importance,  it  should  appear  that  he 
suffered,  or  might  have  suffered,  prejudice  by  its  admission.  Mayy.  Oentry, 
4  Dev.  &  B.  117 ;  Waggoner  v.  Ball,  96  X.  C.  323.  We  are  therefore  of  opin- 
ion that  the  judgment  should  t>e  atfirmed.  To  the  end  that  further  proceed- 
ings may  be  had  in  the  action  according  to  law,  let  this  opinion  be  oertified 
to  the  superior  court.    It  is  so  ordered.  ^ 


BiTNCH  et  ah  tJ.  Brxdqers. 
{Supreme  Court  of  North  Carolina.    October.  16, 1888.) 

BjECTMBNT— EVIDBNCE— DKOLiJlATlONS  OP  ANCESTOR. 

In  an  action  to  recover  land  defendants  may  show  the  conversation  of  their  an- 
cestor had  at  the  tiine  with  a  person  whom  be  removed  from  the  land,  not  as  decla- 
ration of  titlei,  bat  as  part  of  the  res  gestae  to  explain  an  act  done  under  a  olaim  of 
-   ownership,  and  it  was  error  to  admit  on^  what  was  said  by  the  person  removed. 

Appeal  from  superior  court,  Bertie  county;  A.  0.  Avjeby,  Judge. 

Action  by  Joseph  K.  Bunch  and  others  against  Bobert  M.  Bridgers  to  re- 
cover certain  land.  There  was  a  judgment  for  plaintiffs,  and  defendant  ap- 
pealed. 

li.  B.  Peebles,  for  appellant.    W  D.  Prtider  and  James  B.  Moore,  for  ap- 


Smith,  C.  J.  The  complaint  in  this  action  (commenced  on  October  20, 
1886,)  asserts  title  in  the  plaintiffs  to  the  tract  of  land  therein  described  and 
the  wrongful  withholding  of  a  part  thereof  by  the  defendants,  and  demands 
judgment  for  the  recovery  of  postsession.  The  allegations  are  severally  de- 
nied in  the  answer.  The  controversy  being  largely  about  the  l>oundane8  of 
the  land  claimed  by  the  plaintiffs,  by  consent  a  survey  whs  oixlered  at  spring 
term,  1887,  and  W.  H.  Smith  wick  appointed  to  make  it,  and  with  his  report 
submit  a  plot  or  diagram  of  the  lines  run;  and  this  he  did,  showing  how  the 
lines  rnn  as  claimed  by  the  contending  parties.  The  plot  will  form  a  portion 
of  the  case,  and  the  accompanying  explanatory  reiiort  is  as  follows:  **The 
above  plot  represents  the  land  in  controversy  by  Joseph  K.  Bunch  and  Robert 
M.  Bridgers,  and  shows  the  surveys  claimed  by  both  parties,  which  only  differ 
in  their  plans  of  beginning  on  the  old  mill-path.  )^y  beginning  at  the  black 
oak  coraer,  claimed  by  Bunch,  the  last  line  lacks  twenty-three  poles  of  reach- 
ing to  the  mill-pond,  which,  being  extended  to  the  pond,  makes  tlie  survey 
contain  seventy-one  acres.  By  beginning  at  the  black  oak  corner,  claim  d  by 
Bridgers,  the  last  line  ends  at  a  chopped  gum,  standing  on  the  mill-pond,  and 
the  survey  contains  Afty-tliree  acres."  This,  it  will  be  noted,  is  the  area  of 
the  tract  described  and  defined  in  the  complaint,  and  claimed  by  the  idaintiffs, 
while  it  is  considerably  overrun  in  the  land  rnn  off  by  the  surveyor  under 
their  direction.  The  issues,  eliminated  from  the  pleadings  and  sabmitted  to 
the  jury,  are,  with  the  findings  upon  each,  these:  (1)  Are  the  plaintiffa  the 
owners  in  fee-simple  of  the  land  in  dispute?  (2)  Was  the  defendant,  (in- 
tended, we  suppose,  to  apply  to  ail)  in  wrongful  possession  of  any  portion  of 
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-said  land  when  the  action  was  brought?  To  both  an  affirmative  reaponse 
was  returned.  Upon  these  flndings  judgment  was  rendered  for  the  plaintiffs. 
4ind  the  defendants  appealed. 

The  parties  derive  their  conflicting  claims  ijd  title  to  the  land  from  James 
Mitchell,  a  former  owner;  the  plaintiffs  under  his  deed  of  May  9,  1834,  to 
Jeremiah  Bunch,  who  died  in  1844,  intestate,  leaving  a  son,  Jeremiah  J. 
Bunch,  to  whom  the  land  descended,  and  thence  upon  his  death  to  the  plain- 
tiffs, his  children  and  only  heirs  at  law.  The  defendants,  in  support  of  their 
<;laim  of  title  in  the  defendant  Wiley  J.  Brldgers,  exhibited  to  the  jury  an  ex- 
ecution and  sheriff*s  deed  upon  a  sale  made  thereunder  against  said  James 
Mitchell  to  one  John  D.  Thurston,  dated  November  9, 1835.  and  a  deed  from 
the  latter  executed  August  17,  1836,  to  the  said  Wiley,  of  whom  the  defend- 
ants are  heirs  at  law.  The  land  described  in  the  complaint  conforms  to  the 
•description  given  in  the  deed  in  every  substantial  particular  except  in  adapt- 
ing it  to  the  time  of  bringing  the  suit;  it  being  designated  in  the  deed  as  '* be- 
ginning at  a  black  oak,  Giles  Driver  and  Howard's  corner,"  and  in  the  com- 
plaint as  ''beginning  at  a  blnck  oak,  or  where  a  black  oak  slood,  formerly 
Giles  Driver  and  Howard's  corner, "  and  in  both  it  is  said  to  contain  53  acres, 
as  estimated.  The  land  sold  and  conveyed  by  the  sheriff's  deed  is  described 
as  ''adjoining  the  lands  of  Wiley  Bridgers,  Jeremiah  Bunch,  John  A.  Stanly, 
containing  seventy  acres,  more  or  less;"  and  in  the  deed  from  the  purchaser, 
Thurston,  it  is  similarly  defined,  (except  that  the  land  is  declared  to  be  sub- 
ject to  the  claim  of  Nancy  Mitchell,  the  widow  of  James  Mitchell,  to  dower. 
It  will  thus  be  seen  that  the  defendant's  deeds  are  posterior  to  that  of  the 
plaintiffs'  ancestor,  and,  moreover,  it  recognizes  the  line  of  the  latter  as  one 
of  its  boundaries.  The  inquiry,  then,  is  as  to  the  proper  location  of  the  plain- 
tiff's tract,  and  this  depends  upon  the  position  of  the  starting  point,  claimed 
by  the  contestants  to  be  at  the  respective  points  designated  on  the  plot,  for 
its  calls  for  the  pond  and  mill-path  are  ascertained  natural  object<i.  Accord- 
ingly^ as  the  one  or  the  other  is  adopted  as  the  starting  point,  the  defendants 
aie  trespassers  in  possession  of  some  of  the  plaintiff's  land,  but  of  a  much 
amaller  portion,  according  to  the  surveyor's  testimony,  if  we  correctly  under- 
atjind  his  meaning  when  he  testifies  that  "run  as  claimed  by  Bridgers.  the 
fifty-three  acre  deed  includes  some  of  Bridger's  possession."  But  this  view 
is  not  presented.  The  title  to  the  laud  embraced  in  the  deed  to  Jeremiah 
Bunch,  having  been  transfered  to  him  and  transmitted  to  the  plaintiffs,  un- 
less the  defendants  have  shown  a  hostile  occupation  under  colof  of  title  de- 
rived from  the  sheriff's  deed  of  a  part  of  the  lap,  as  they  contend,  the  ques- 
tion is  as  to  the  sufficiency  of  the  evidence  of  these  facts  to  defeat  the  plain- 
tiff's right  thereto.  The  controversy,  then,  is  narrowed  to  the  single  point 
of  the  alleged  divesting  of  the  title  by  the  means  and  in  the  manner  afore- 
said. There  was  much  and  discordant  testimony  as  to  to  the  position  of  the 
black  oak.  The  defendants  offered  to  prove  that  Wiley  Briilgei-s,  their  an- 
cestor, finding  a  negro  woman  on  the  disputed  land  claimed  by  him,  forced 
her  to  leave,  and  go  to  the  east  side  of  the  old  path,  telling  her  that  it  was 
his  land,  and  she  must  remove  from  it.  To  this  evidence  plaintiff's  counsel 
objected  on  the  ground  that  it  would  be  evidence  coming  from  Wiley  Bridgers 
on  his  own  behalf,  but  consented  to  his  proving  what  was  said  by  the  negro 
woman  to  him.  The  conversation  was  at  the  time  of  her  starting  to  move 
away  from  the  premises.  The  objection  was  sustained,- and  the  defendants 
exoepttd.  We  think  the  testimony  was  competent  as  explaining  the  act  of 
expulsion  done  under  a  claim  of  ownerahip,  and  in  the  exercise  of  an  assumed 
right  over  the  territory.  Jt  was  part  of  the  res  gestw,  and.  while  not  receiv- 
able to  show  title  by  a  declaration,  should  have  been  received  as  qualifying 
and  giving  character  to  the  act  as  an  assertion  of  a  right  claimed  to  the  pos- 
session. The  objection  is  not  met  by  a  proposal  to  allow  proof  of  what  the 
woman  said  to  him,  while  what  he  said  to  her  was  excluded.    The  con  versa- 
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tion,  80  far  as  it  la  pertinent  to  the  matter  in  dispute,  was  all  of  it  receivable 
or  none,  for  without  the  whole  its  true  import  and  meiining  might  be  entirely 
misunderstooii,  and  be  misleading.  Overman  v.  Clemmomf,  2  Dev.  &  B.  185; 
Oreen  v.  Cawthom,  4  Dev.  409.  As  this  error  entitles  tlie  defendant  to  a  new 
trial,  it  is  unnecessary  to  consider  the  subject-matter  of  the  instructions  as 
asked  and  given.  If  the  plaintiffs*  land  is  located  as  tliey  contend,  and  the 
defendant's  deed  does  not  profess  to  encroach  upon  it,  but  is  arrested  when  it 
meets  the  plaintiff's  boundary,  the  defendants'  possession  has  not  the  support 
of  color  of  title,  and  must  continue  for  such  a  length  of  time,  and  be  of  such 
a  nature,  as  itself  to  divest  the  plaintiffs'  titliB,  and  transfer  it  to  them,  or  one 
or  more  of  them.  In  this  view,  the  directions  given  to  tlie  jury  seem  reason- 
able and  fair,  though  their  correctness  is  not  intended  to  be  adjudicated  in 
our  present  disposition  of  the  appeal.  There  is  error,  and  the  verdict  must 
be  set  aside,  and  a  venire  de  novo  awarded. 


Bridgebs  et  dl,  v,  Bbidqers. 

{Sut^eme  Cowrt  of  North  Oarollaiia.    October  15, 1888.) 

£quitt— AcGOUNTnre— Rbvxrbmoe— Plba.  ik  Bab. 

To  a  motion  for  an  accounting  defendant  pleaded  settlement.  Plaintiff  alleged 
that  it  included  notes  and  liabiUties  entered  into  by  her  while  married,  not  war- 
ranted by  her  marriage  settlement,  and  void,  and  that  defendant^  her  confidential 
legal  adviser,  represented  to  her  that  the  obligaticnm  were  binding.  Defendant 
averred  that  the  liabilities  were  incurred  for  the  benefit  of  her  separate  estate,  and 
denied  being  her  confidential  adviser.  Heldf  that  it  was  error  to  order  an  account 
over  defendant's  objection  until  the  issues  raised  by  the  plea  were  tried. 

Appeal  from  superior  court,  Edgecombe  county;  J.  F.  Graves,  Jndge. 

Gouiplaint  by  Mary  £.  Bridgers  and  Marcus  J.  Battle,  trustee  in  the  mar- 
riage settlement  of  said  Mary  E.  Bridgers,  against  John  L.  Bridgers,  for  an 
account.    Judgment  for  plaintiffs,  and  defendant  appeals. 

Gilliam  d^  Son,  W.  ff.  Day,  and  Haytcood  dk  Haytvood,  for  appellant.  T. 
if.  Hill  and  K.  O.  Barton,  Jr.,  for  respondents. 

Davis,  J.  This  is  an  appeal  by  the  defendant  from  a  judgment  of  Graves* 
J.,  upon  a  motion  for  an  account,  made  at  spring  term,  1888,  o£  the  superior 
court  of  Edgecombe  county^  The  defendant,  in  his  answer,  alleged  a  settle- 
ment between  the  feme  plaintiff  and  himself,  made  the  17th  day  of  March,. 
1885,  of  all  the  matters  in  controversy,  up  to  June  7,  1884,  and  tendered  the 
preliminary  issue  in  bar  of  the  demand  for  an  account.  *'  Was  there  a  settle- 
ment  of  the  17th  of  March,  1885,  of  the  matters  in  controvei*sy?"  The  feme 
plaintiff  insisted  that  the  admissions  and  facts  appearing  in  the  record  were 
sufficient  to  entitle  her  to  an  account,  and,  his  honor  being  of  that  opinion,, 
the  order  of  reference  was  made.  The  record  is  voluminous,  and  we  deem  it 
necessary  to  state  only  the  substance  of  so  much  of  it  as  bears  upon  the  ques- 
tion presented  by  the  appeal.  The  complaint  alleges  that  the/eme  plaintiff, 
M.  E.  Bridgers,  and  the  late  John  L.  Bridgers,  who  died  in  the  county  of 
Edgecombe  in  the  year  1884,  intermarried  in  the  year  1867,  having  previously 
thereto  executed  a  maiTiage  settlement,  in  which  the  d^endant  Marcus  J» 
Battle,  was  lappointed  trustee.  In  January,  1878,  the  trustee  purchased  & 
farm  called  '*6trabane,"  containing  1,675  acres,  in  trust  to  payoff  certain  in- 
cumbrances thereon,  and  then  for  the  sole  and  separate  use  of  the /erne  plain- 
tiff, her  heirs  and  assigns,  subject  to  the  provisions  contained  in  the  marriage 
settlement.  That  from  the  time  of  the  purchase  of  said  farm  till  the  death 
of  the  said  John  L.  Bridgers  in  1884,  the  defendant  as  agent  of  tlie  feme 
plaintiff,  and  her  said  husband,  had  charge  and  control  of  said  farm,  and  aa 
such  received  the  rents  and  profits  therefrom,  whicli  were  very  large.  That 
from  the  death  of  theitusband  of  llmfeme  plaintiff,  in  January,  1884,  to  1886, 
the  dtifendant,  who  was  and  is  an  attorney  at  law»  was  tlie  confidential  afctor^ 
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ney  and  agent  of  the  feme  plaintiff,  and  had  the  management  and  control  of 
her  business.  That  said  farm  was  very  valuable  and  productivet  and  each  and 
every  year  during  the  agency  of  the  defendant  has  yielded  a  large  crop  of  cot- 
tont  of  which  a  large  portion  was  due  the  plaintiff,  and  was  received  by  tlie 
defendant  as  her  agent,  for  which  he  has  never  fully  accounted,  and  that  upon 
an  account  and  settlement  he  will  be  largely  indebt^  to  her,  and  she  asks  for 
an  account.  The  answer  admits  the  marriage,  the  marriage  settlement,  the 
death  of  the  husband,  and  the  purchase  of  the  "Strabane"  farm,  and  statea 
that  at  the  death  of  the  husband  no  contracts  had  been  made  for  the  employ- 
ment of  a  superintendent  and  laborers  fur  the  cultivation  of  the  farm,  and,  at 
the  request  of  the  feme  plaintiff,  he  assi^^ted  her  in  making  contracts  with  the 
superintendent  nnd  laborers  for  the  farm  for  1884  and  1885,  and,  at  her  re> 
quest,  furnished  the  means  for  operating  the  farm  for  both  those  years,  and, 
by  her  request  and  direction,  sold  such  of  the  crops  raised  thereon  as  were 
sent  to  him  for  that  purpose,  and  received  the  proceeds  of  such  sales;  but  he 
denies  that  he  ever  was  her  attorney.  He  also  denies  that  he  had  any  charge 
or  control  of  the  farm,  or  that  he  received  the  rents  and  profits  therefrom^ 
except  as  stated  in  the  answer.  He  denies  that  he  received  the  proceeds  of 
the  crops,  or  any  pait  thereof,  for  the  years  1878  and  1879,  and  says  that  in  the 
beginning  of  the  year  1880  the/sm^  plaintiff  borrowed  from  the  Bank  of  New 
Hanover  the  sum  of  4^,500,  with  wluch  to  carry  on  the  operations  of  her  farm 
for  that  year;  and  the  proceeds  of  the  sdfes  of  the  crops  for  that  year  were 
placed  in  his  bands,  with  which  to  discharge  said  indebtedness,  and  there  wa» 
a  balance  left  of  ;^29.<i5,  which  was  credited  on  her  account  for  1881.  The 
answer  further  alleges  that  the  defendant,  as  agent  fur  the/eme  plaintiff, 
made  payments  for  her  upon  various  accounts,  of  large  sums  of  money,  m 
the  years  1880,  1881,  1882.  and  1883,  and  received  on  her  account  during 
those  years  large  sums  which  were  placed  to  her  credit,  which  are  set  out  iu 
the  answer.  He  also  sets  out  a  statement  of  divers  sums  paid  for  the  plaintiff 
for  money  borrowed  for  her  use  and  used  in  the  production  of  the  crops  for 
the  years  named.  That  on  the  7th  day  of  June,  1884,  there  was  a  large  sum 
due  the  defendant,  and  that  he  was  also  indebted  to  the  plaintiff  iA  sums 
named,  and  on  tltat  day  he  made  up  his  account  for  the  years  mentioned^ 
which,  with  the  vouch»*i*s  for  the  payments,  were  fully  and  carefully  explained 
to  the  feme  plaintiff;  that  she  held  tlievame  under  consideration  till  March  17^ 
1885,  frequently  discussing  the  matter  with  the  defendant  in  the  mean  Ume» 
and  on  that  day  she  informed  the  defendant  that  she  was  entirely  satisfied 
with  the  accounts,  and  was  willing  to  settle  by  them,  and  thereupon  gave  the 
defendant  her  note  for  the  baUnce  as  it  appeared,  wl^ich  was  credited  by  the 
sum  of  9724,  as  of  the  day  the  note  was  given,  by  reason  of  a  double  charge, 
which  was  not  discovered  at  the  time  by  either  plaintiff  or  defendant.  In* 
eluded  in  the  account  were  large  sums  derived  from  insurance  policies,  of 
which  the  sum  of  #5,266.13  was  not  originally  taken  for  the  benetit  of  the 
plaintiff,  but  which  was  transferred  to  her  upon  the  underatanding  stated  ia 
the  answer. 

The  defendant  pleads  the  settlement  of  March  17,  1885,  of  the  transactiona 
embraced  in  the  account  to  June  7,  1884,  in  bar  of  plaintiff's  demand  for  an 
account  as  to  them.  The  transactions  for  the  years  1884  and  1885,  and  the 
counter-claim  in  relation  thereto,  are  not  for  our  consideration  in  determin- 
ing the  question  before  us.  The  feme  plaintiff,  in  her  reply,  admits  the  sign* 
ing  of  the  note,  but  insists  that  it  was  without  consideration,  because  the 
bidances  and  notes  alleged  to  have  been  borrowed  for  her  by  the  defendant^ 
which  made  up  the  sum  of  said  note,  were  made  and  executed  while  she  was 
a  married  woman,  and  for  which  she  was  not  liable;  and  further  that  the  de- 
fendant was  her  confidential  agent  and  adviser,  and  tliat  she  acted  upon  and 
accepted  his  statements  and  representations,  and  made  no  inquiry  into  the 
truth  of  these  because  of  her  confidence  in  her  said  adviser,  who  was  also  her 
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«lep-son.  The  defendant,  in  his  rtjoinder,  denies  that  he  was  the  confidential 
adviser  of  the  feme  plaintiff,  and  says  that  his  relation  to  her  was  only  that  of 
■agent,  to  assist  her  in  getting  necessary  means  to  support  her  family,  and 
carry  on  her  farming  operations,  and  that  in  this  way  the  indt^btedness  of  the 
plaintiff  arose;  that  tlie  money  borrowed  was  for  the  use  of  the  feme  plaintiff, 
her  family  and  property;  he  denies  that  he  represented  to  the  plaintiff  that  in 
law  she  was  bound  for  tlie  debts  mentioned;  admits  that  he  was  her  step-son, 
and  sets  out,  at  length,  facts  in  relation  to  the  transaction.  The  general  rule 
that  a  plfa  in  bar  of  an  account  must  be  passed  upon  and  determined  before 
ordering  a  reference  is  well  settled,  and  though  the  plea  in  bar  does  not  cover 
all  the  matters  involved  in  the  pleadings,  it  should  be  first  passed  upon,  al- 
though an  a(  count  of  transactions  subsequent  to  the  settlement  alleged  in  bar 
may  be  necessary.  Quarles  v.  Jenkins,  98  N.  0.  258,  3  S.  E.  Rep.  395;  Clem- 
ents  V.  Rogers,  95  X.  G.  248,  and  cases  cited.  We  do  not  understand  the 
plaintiff  as  controverting  this  rule,  but  she  insists  that  the  defendant  has  no 
right  to  have  his  alleged  settlement  as  a  plea  in  bar  passed  upon ,  but  that  she  is 
entitled  to  an  account  because  of  the  admissions  and  facts  of  record,  and  that 
these  show  that  there  could  have  bbeh  no  settlement  by  which  she  was  boand, 
and  this  upon  two  grounds:  First  The  note  given  by  her  upon  the  alleged 
settlement,  was  for  balances  alleged  to  be  due  upon  notes  and  transactions  en- 
tered into  while  she  was  a  married  woman,  ami  not  warranted  by  the  terms 
of  the  marriage  settlement,  and  which,  for  this  reason,  were  void,  and  could 
not  constitute  a  consideration  for  the  note  given  by  her  to  the  defendant  on 
the  17th  day  of  March,  1885,  and  the  note  was  therefore  without  considera- 
tion, and  void.  (Conceding,  as  is  undoubtedly  the  law,  that  the  feme  plaintiff, 
while  covert,  could  have  entered  into  no  contract  or  obligation  that  could  hare 
been  enforced  against  her,  and  that  any  note  that  she  may  have  given,  or  ob- 
ligation into  which  she  may  have  entered,  while  under  covert,  was  void  as 
such,  and  could  not,  in  themselves,  furnish  any  valid  consideration  for  a  note 
or  other  obligation  executed  by  her  when  discovert  and  acting  sui  juris,  yet, 
if  the  consideration  upon  which  the  void  note  was  given,  or  the  void  obliga- 
tion enlered  into,  during  coverture,  inured  to  the  benefit  of  her  separate 
estate,  it  would  in  equity  constitute  a  good  consideration  for  the  note,  not  by 
reason  of  any  contract  or  obligation  entered  into,  except  as  authorized  by  stat^ 
ote,  by  her,  which  would  be  void  as  su6h,  but  by  reason  of  the  fact  that  she 
or  her  property  derived  the  benefit  of  the  consideration.  The  defendant  says 
that  the  money  paid  out  by  him  was  for  her  benefit,  was  on  account  of  or  for 
the  benefit  of  her  property,  and  that  he  owed  her  sums  with  which  she  was 
credited.  The  action  was  brought  for  an  account  and  settlement.  The  feme 
plaintiff  says  that  the  defendant  was  her  agent,  and  she  asks  for  an  account. 
If  there  were  any  transactions  between  the  feme  plaintiff  and  the  defendant 
which  entitled  her  to  an  account  and  settlement  when  discovert,  it  would  be 
a  curious  result  if  the  defendant  could  not  make  a  valid  settlement,  or  one  by 
which  she  would  be  bound.  The  very  able  argument  of  the  learned  connsel 
for  the  plaintiff,  whose  brief  evinces  much  research  and  ^earning,  applies  nither 
to  the  controverted  questions  of  fact  presented  by  the  pleadings  and  the  law 
applicable  to  them,  upon  which  must  rest  the  determination  of  the  defend- 
ant's plea  in  bar  for  and  against  him,  than  to  tlie  question  now  before  us. 
The  defendant  alleges  that  there  was  a  settlement  of  all  transactions  up  to  the 
given  date,  at  which  time  the  plaintiff  executed  her  note  to  him  for  a  balance 
due  to  him.  The  feme  plaintiff  admits  the  execution  of  the  note,  but  says  it 
was  void  for  want  of  consideration.  The  defendant  does  not  admit  th:8.  He 
does  not  admit  that  the  void  note  and  acts  of  theifeme  plaintiff  during  covert- 
ure constituted  the  only  consideration  of  the  note,  and  an  issue  is  raised  which 
he  has  a  right  to  have  passed  upon  by  a  jury,  under  the  instructions  of  the 
court,  before  a  reference  is  ordered.  Second.  But  the  further  objection  to 
the  admission  of  the  plea  in  bar  is  that  the  plaintiff  is  not  bound  by  the  set- 
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tlement  because  of  the  relation  of  confidenttal  adviser  and  attorney  which  th& 
defendant  sustained  to  the  plaintiff,  which  induced  her  to  accept  bis  statementa 
without  inquiry.  This  is  denied  by  the  defendant,  who  says  that  the  account 
and  vouchers  for  the  payments  made  by  him  were  fully  and  carefully  explained 
by  him  to  the  feme  plaintiff,  who  held  them  under  consideration  from  June» 
1884,  till  March  17,  1885.  The  invalidating  allegations  in  regard  to  the  set- 
tlement, as  affected  by  the  relations  of  the  parties,  tending  to  impeach  its  fair- 
ness, on  the  one  side,  and  the  denials  on  the  other,  are  to  be  considered  in 
passing  upon  the  defendant's  plea  in  bar,  and  he  has  a  right  to  have  them 
passed  upon  before  the  reference.  There  was  error  in  ordering  the  reference 
before  the  issue  tendered  by  the  defendant  was  passed  upon,  and  this  will  be 
certified. 

Note.  The  appellant  will  be  taxed  with  the  costs  of  the  unnecessary  and  irrelevant 
matter  set  out  in  the  motion  of  appellee  filed  in  the  cause,  beginning  with  the  words 
** notes  and  accounts,  **  on  page  16  of  the  printed  record,  and  ending  with  the  figures- 
*'I8,780.74, »  on  page  44  of  the  printed  reoord. 


Fuller  o.  Fox. 
iSwprenyd  Cowrt  of  North  CaroHrM*    October  15, 1888.) 

BviDBKCB— Proof  of  Handwhitikg — Submission  of  Writings  to  Jurt. 

On  a  plea  of  non  eetfactuw^  the  signatures  of  defendant's  testator  to  other  instmv 
ments  being  proved  genuine,  and  witnesses  haying  testified  as  to  whether  they  be- 
lieved the  handwritings  the  same  as  that  to  the  note  in  controversy,  it  is  not  proper 
to  submit  the  other  writine^  to  the  jury  for  their  inspection  and  comparison.^ 

Appeal  from  superior  court,  Vance  county;  Avbry,  Judge. 
Action  by  L  I.  Fuller  against  Emma  Fox,  executor  of  William  Fox,  to  re» 
cover  on  a  promissory  note, ;  Judgment  for  plaintiff,  and  defendant  appeals* 
Day  4k  ZoUicoffer,  for  a)>pell«nt.    L,  C  Edvxirde,  for  appellee. 

Davis,  J.  Civil  action  tried  before  Avery,  J.,  at  Septemlier  term,  1888, 
of  tlie  superior  court  of  Vance  county.  The  plaintiffs  allege  that  in  1883  ho 
made  a  loan  of  $450  to  W.  Fox,  who  executed  his  note  therefor  as  follows: 
♦*0n  or  before  the  22d  day  of  February,  1887, 1  promise  to  pay  to  1. 1.  Fuller 
four  hundred  and  fifty  doUara.  with  eight  per  cent,  interest,  for  value  re* 
ceived.  Feb.  19.  1883.  W.  Fox.  Witness:  T.  W.  Finch."  That  W. 
Fox  died  in  1887,  leaving  a  last  will  and  testament,  which  was  duly  proved^ 
and  the  defendant,  the  executrix  therein  named,  qualified  as  such.  He  de- 
mands judgment  for  the  amount  alleged  to  be  due,  with  interest.  The  de- 
fendant admits  the  death  of  W.  Fox;  that  he  left  a  will  in  which  she  is  named 
as  executrix;  and  that  she  qualified  as  such;  but  says,  as  to  the  other  material 
allegations  of  the  complaint,  she  has  no  knowledge  or  information  thereof 
sufficient  to  form  a  belief,  and  she  denies  them.  The  following  issue  was- 
submitted  to  the  jury:  "Did  the  defendant's  testator  execute  the  note  sued 
on?"  To  this  issue  they  responded,  "Yes."  There  was  evidence  tending  to* 
prove  the  execution  of  the  note  by  proving  the  handwriting  of  the  subscrib- 
ing witness.  Finch,  and  of  Fox;  and  there  was  evidence  tending  to  prove  the 
contrary.  It  was  in  evidence,  on  l>ehalf  of  the  defendant,  that  certain  papers, 
marked  1,  2,  3,  and  4,  with  the  signatures  of  W.  Fox  tliereto.  were  genuine, 
and  were  signed  by  him,  and  that  the  signatures  to  these  papers  were  not  in 
the  same  handwriting  as  that  to  the  note  sued  on.  The  ctise  states  that  "the 
plaintiff  [evidently  intended  for  defendant]  offered  to  exhibit  to  the  jury  the 
papers  marked  1,  2,  3,  and  4  for  their  inspection.    On  objection,  the  court  re- 

1 0n  the  subject  of  the  admission  of  writings  for  the  purpose  of  comparing  them  with 
a  disputed  handwriting,  see  Snider  v.  Burks,  (Ala.)  4  South.  Rep.  225,  and  note;  People 
V.  Parker,  (Mich.)  34  N.  W.  Rep. 720,  and  note;  Riordan  v.  Guggerty,  (Iowa,)  39  N.  W. 
Rep.  107,  and  note. 
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f  uscfd  to  allow  it,  and  the  plaintiff  [defendantH  excepted.  The  papers  marked 
1,  2,  3,  and  4  were  then  fead  to  the  jury."  This  constitutes  the  only  exce{>- 
tion  in  the  record,  and  presents  for  our  consideration  the  single  question,  was 
there  error  in  refusing  to  permit  the  jury,  for  the  purpose  of  comparison,  to 
inspect  the  papers  which  had  been  testified  to  as  genuine. 

The  counsel  for  the  defendant  concedes  that  it  has  l)een  held  to  be  the  rale 
in  this  state  that  it  was  not  competent,  in  passing  upon  questions  of  this 
character,  to  submit  writings,  such  as  were  offered,  to  the  inspection  of  the 
jury,  for  tlie  purpose  of  comparison  by  them;  but  he  insists,  with  earnestness 
and  ability,  that  tlie  rule  is  not  in  harmony  with  more  recent  decisions  in 
many  of  the  states  of  the  Union,  and  with  the  case  of  Yates  v.  Yates,  76  N. 
O.  142,  and  that  the  court  sliould  not  withhold  from  the  jury  the  ins^iectfon 
of  writings  admitted  or  proved  to  be  genuine,  but  should  permit  such  writings 
to  be  submitted  to  the  jury  for  the  purpose  of  comparison,  and  thus  to  aid 
them  in  coming  to  a  correct  verdict.  The  law,  as  it  exists  in  the  different 
states,  is  not  uniform.  In  many  of  them  it  has  been  regulated  by  statute, 
and  in  some  of  tliem  it  has  been  made  to  conform  to  the  rule  insisted  on  by 
counsel  for  the  defendant.  Kog.  Exp.  Test.  190.  But  in  most  of  the  states, 
and  with  rare  exceptions,  where  there  is  no  statutory  regulation  upon  the  sub- 
ject, the  law  is  held  to  be  as  laid  down  by  GASTONt  J.,  in  Pope  v.  Askew,  1 
Ired.  16;  Bog.  £xp.  Test.  192;  Lawson,  Exp.  Ev.  400.  Jt  will  be  found  upon 
examination  that  in  Hotoell  v.  FtUler's  Estate,  59  Yt  688,  10  Atl.  Rep.  853, 
and  in  most  of  the  cases  relied  on  by  cotmsel  for  the  defendant,  the  papers 
permitted  to  go  to  the  jury,  for  inspection  and  comparison,  were  such  as  were 
in  evidence  in  tlie  cause  fur  other  purposes,  or  such  as  were  first  passed  upon 
by  the  court  and  adjudged  to  be  genuine.  We  think  the  cases  of  Pope  v.  As- 
kew, 1  Ired.  16;  Outlaw  v.  Hurdle,  1  Jones,  (N.  C.)  150;  Otey  v.  ffoyt,  3 
Jones,  (N.  C.)  407;  Watson  v.  Davis,7  Jonea,  (N*  C.)  178;  Burton  v.  Wilkes, 
66  N.  C.  604;  and  Tuttle  v.  Rainey,  98  N.  0.  518.  4  S.  E.  Rep.  475,— settle  the 
law  in  this  state  to  be  that  testimony  as  to  handwriting,  founded  on  what  is 
|>roperly  called  a  comparison  of  hands,  is  inadmissible,  and  that  '"a  jury  can- 
not decide  by  a  comparison  of  handwriting.''  Jurors  are  not  generally  ex- 
perts in  handwriting;  and  such  evidence,  for  the  many  reasons  given  in  the 
Ciises  cited,  would  olten  tend  to  confuse  and  mislead  them.  The  case  of  Yates 
V.  Yates  is  not  in  conflict  with  tiiese  authorities.  In  that  case  the  witnesses, 
after  examining  the  signature  of  John  Eller  to  a  deposition  admitted  to  be 
genuine,  and  his  signature  as  a  witness  to  the  deed  in  controversy,  was  per- 
mitted to  give  it  as  his  opinion  that  the  latter  signature  was  not  genuine. 
The  witness,  as  an  expert,  was  allowed  to  compare  the  signature  admitted  to 
be  genuine  with  the  signature  in  dispute,  but  the  paper  was  not  submitted  to 
the  inspection  of  the  jury,  and  the  comparison  was  not  made  by  them;  and 
though  tliere  is  a  dMum  of  Hodman,  J.,  and  a  reference  to  some  authorities 
which  seem  to  sustain  the  position  of  counsel  for  tiie  defendant,  the  point  de- 
cided is  in  perfect  harmony  with  the  authorities  cited.  In  fact  Judge  Rod- 
man, in  admitting  the  testimony  sustaining  the  ruling  of  the  judge  below, 
says:  "This  was  permissible  under  the  decision  of  Outlaw  v.  Hurdle,^  There 
is  no  error. 


Saunders  o.  Lee  et  al. 
(Supreme  Court  of  North  Carolina,    October  15, 1888.) 

Fbaudulbnt  Conybtancbs— Right  ot  Okantbb  to  Damaoxs  fob  Trbspass. 

The  grantee  of  laqd  conveyed  in  fraud  of  creditors  oan  recover  damages  for  its 
use  and  detention,  against  trespassers  who  have  attorned  to  the  purchaser  at  a  ju- 
dicial sale,  for  a  debt  of  the  fraudulent  grantor,  up  to  the  time  of  such  attornment. 
Samb— Rights  of  Sbcond  Grantbb— Notiob— Bukdbn  of  Proof. 

Where  land  is  conveyed  in  fraud  of  creditors,  and  by  the  grantee  to  a  third  per- 
son, whose  heir  brings  an  action  to  recover  it,  and  defendant  sets  up  the  fraud,  the 
buiden  of  proof  is  upon  him  to  show  that  plaintiff's  father  took  with  notice. 
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Appeal  from  superior  court.  Gates  county;  W.  J.  Montgombry,  Judge. 

Action  by  B.  L.  Saunders  against  Lee  and  others,  children  of  John  P.  Lee. 
sxkd  W.  D.  Pruden,  subsequently  admitted  as  defendant,  to  recover  certain 
lands.    Judgment  for  defendants,  and  plaintiff  appeals. 

X.  X.  Smith  and  Grundy  cfr  Aydlett^  for  appellant.  Fnuieh  <&  Vantit  for  ap- 
pellees. 

Smith,  G.  i.  Willhim  H.  T^e,  under  whom  the  parties  to  the  action  claim, 
on  September  12, 1^7,  by  deed,  and  for  the  recited  consideration  of  $1,600, 
conveyed  tlie  tract  of  land  described  in  the  complaint  to  Mills  H.  Eure;  who 
on  May  8,  1880,  for  the  alleged  consideration  of  62,500,  in  like  manner  con- 
veyed to  Benjamin  Saunders.  Shortly  thereafter  the  latter  entered  upon  the 
premises,  and  held  possession  until  his  death;  when  the  plaintiff,  his  son  and 
only  heir  at  law,  took  and  delivered  possession  to  a  tenant,  who  remained  un- 
til the  expiration  of  his  term,  in  January,  1883.  During  this  occupancy,  and 
while  the  tenant  was  temporarily  absent  from  his  family,  who  continued  to 
occupy  the  dwelling-house.  John  P.  Lee  moved  upon  the  premises,  and  there 
remained  until  his  death,  as  have  his  children,  defendants  in  the  action,  since 
bis  decease.  The  present  action  was  instituted  on  September  23, 1885,  to  re- 
cover possession  and  damages  for  withholding  it.  The  answer  of  the  defend- 
ants denies  the  allegations  made  in  the  complaint  of  title  in  the  plaintiff,  and 
any  wrongful  withliolding  from  htm,  but  admits  that  they  have,  since  their 
fatber*s  death,  retained  possession  of  the  land,  with  no  title  thereto.  At 
April  term,  18i87,  W.  D.  Pruden  made  application  to  be  admitted  into  the  ac- 
tion as  a  co*defendant,  supported  by  an  affidavit;  wherein  he  states  that  one 
Oatling,  having  a  debt  agninst  said  William  Lee,  sued  for  and  recovered  in 
the  superior  court  of  Gates  county  judgment  therefor,  after waixls  transferred 
to  said  John  P.  Lee,  and,  after  the  death  of  the  former,  proceeded  against  the 
debtor's  heirs  at  law,  and  caused  execution  to  issue  upon  a  sale  under  which 
affiant  became  purchaser,  and  took  the  sheriff's  deed  conveying  the  land  in 
April,  1886;  that  the  deed  to  Eure,  as  affiant  is  advised  and  believes,  was 
made  with  intent  to  defraud  creditors,  and  is  void,  and  that  since  the  defend- 
ants have  attorned  to  him,  and  become  his  tenants.  The  motion  had  been 
disallowed,  but,  on  the  fihngof  the  affidavit,  was  granted;  and  thereupon  the 
said  Pruden  filed  his  answer  to  the  complaint,  in  which  he  reiterates  the  state- 
ments in  the  affidavit  in  regard  to  the  rendition  of  judgment,  and  the  proceed- 
ings thereunder,  terminating  in  the  purchase  and  conveyance  of  the  land  to 
him ;  and  repeats  the  averment  that  the  deed  to  Eure  was  without  any  consid- 
-eration,  and  fraudulent.  The  plaintiff  replies  to  theSe  allegations,  and  says 
that  the  said  John  P.  Lee  was  adjudged  a  bankrupt,  and  duly  discharged  of 
his  debts,  including  the  said  judgment,  whereby  the  proceedings  to  enforce 
the  same  were  rendered  null  and  void;  that  the  deeds  under  which  he  claims 
were  both  bonaflde  and  for  value;  and  that,  if  that  to  Eure  were  fraudulent, 
his  vendee,  the  plaintiff's  father,  purchased  and  paid  for  the  land  in  good 
faith,  and  took  the  deed  therefor  without  notice  of  the  fraud  or  fniudulent  in- 
tent of  said  Lee  and  Eure,  and  his  title  is  unaffected  thereby.  Upon  the  trial 
the  deeds  relied  on  by  the  plaintiff  were  exhibited  in  evidence;  but  he  pro- 
duced no  proof,  other  than  the  recitals  contained  in  them,  of  the  consideration 
of  either^  The  defendant  introduced  no  evidence,  and  the  court  charged  that 
the  plaintiff  was  not  entitled  to  a  verdict,  whereupon  the  plaintiff  submitted 
to  a  nonsuit,  and  appealed.  The  case  stated  on  appeal  is  very  vague;  but  we 
understand  from  it,  and  the  course  of  argument  here,  that  the  instruction 
proceeds  upon  the  assumed  necessity  of  the  plaintiff's  offering  further  proof 
of  the  consideration  of  the  deeds  in  order  to  a  verdict  in  his  favor.  If  there 
were  no  error  in  this  view  of  the  law,  it  is  plain  the  plaintiff  was  entitled  to 
recover,  af^ainst  the  original  defendants,  who  are  admitted  to  be  trespassers 
in  the  unlawful  possession  of  the  land,  damages  for  the  use  and  detentioui  up 
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to  the  period  of  the  purchaselind  coRvejanoe  to  the  defendant  Praden,  and  he- 
could  give  no  protection  to  them,  by  attornment  or  otherwise,  when  he  bad 
no  claim  to  the  land  liimseif.  Tliis  results  from  the  rule  that  a  conveyance 
made  to  defraud  creditors  is  effectual  against  the  bargainor  and  all  others,  ex- 
cept creditors  s^king  to  subject  the  property  to  their  demands,  and  such  as 
may  buy  under  a  judicial  sale  consequent  upon  such  proceedings;  and  in  the 
latter  case  the  title  is  divested  by  and  after  such  sale.  As  the  direction  to  the 
jury  is  unqualified,  and  declares,  as  we  interpret  the  language,  the  plaintiff 
entitled  to  no  relief,  in  submission  to  which  the  nonsuit  was  suffered,  we 
should  be  compelled  to  grant  a  new  trial  for  this  error,  if  there  were  no  other 
in  the  ruling. 

But  aside  from  this,  and  without  passing  upon  the  proposition  argued  with 
earnestness  before  us,  that  the  recital  ib  prima  facie  sufficient  evidence  of  the 
valuable  consideration  passing  between  the  parties  to  the  assailed  deed,  tho 
present  plaintiff  avei-s  his  ancestor  to  have  been  a  purchaser  for  a  full  and 
valuable  consideration  without  notice,  actual  or  constructive,  of  the  fraud 
imputed;  and  that  his  title  is  consequently  unaffected  by  the  unknown  prea- 
ence  of  the  vitiating  element  in  the  transaction ;  and  as  the  validity  of  the 
conveyance,  as  such,  to  the  bargainee,  Saunders,  is  not  called  in  question,  un- 
less he  had  notice  of  the  fraud,  the  recital  is  sufficient  to  sustain  the  ooosider- 
ation  of  the  deed  to  him  without  other  proof.  The  question  is  thus  raised,, 
upon  whom  of  the  pai-ties  to  the  suit  devolves  the  burden  of  showing  notice, 
or  such  facts  as  would  put  the  vendee  on  inquiry  as  to  the  bona  fides  of  the 
deed  to  Euro?  The  principle  is  well  settled,  in  a  series  of  adjudications  In 
this  stiite,  as  elsewhere,  that  one  who  buys  from  a  fraudulent  grantee  for  a 
valuable  consideration,  and  without  notice,  acquires  a  good  title  against  the 
creditors  of  the  original  fraudulent  grantor.  Martin  v.  Cowles^  1  Dev.  A  B. 
29:  King  v.  Trice,  8  Ired.  Eq.  568;  King  v.  Cantrel,  4  Ired.  251;  Young  v. 
Lathrop,  67  N.  C.  63;  Wade  v.  Saunders^  70  N.  C.  270.  The  general  rule, 
which  requires  one  who  alleges  fraud  to  prove  it,  would  seem,  upon  the  pro- 
duction and  proof  of  the  deed,  to  call  on  the  defendant  to  show  ttie  facts  that 
plant  the  infectious  element  in  the  instrument,  and  warrant  the  Jury  in  find- 
ing its  presence.  But  the  proposition  finds  support,  not  only  in  the  reason- 
ableness of  it,  but  is  recognized  in  adjudged  cases  in  this  court.  In  Qahee 
V.  iineed,  1  Dev.  &  B.  £q.  383,  It  is  held  that  where  a  purchaser  from  a  fraud- 
ulent grantee  seeks  relief,  on  the  ground  that  he  is  an  innocent  purchaser 
without  notice,  he  must  deny  notice;  and  so  he  must  in  an  answer  where  he 
sets  up  the  same  defense  to  the  bill  of  an  impeaching  creditor;  and  Gaston, 
J.,  delivering  the  opinion,  after  thus  stating  the  rule,  adds:  "The  want  of 
notice  is  an  essential  part  of  his  equity  in  the  one  case  and  of  his  defense  in 
the  other;  and  it  is  a  general  rule  in  pleading  that  whatever  is  essential  to  the 
right  of  the  party  must  be  averred  by  him.  But  where  a  plaintiff  would  con- 
vert a  purchaser  into  a  trustee,  and  seeks  to  charge  him  because  he  bought 
with  notice,  and  therefore  mala  fide.  If  the  allegation  of  notice  is  not  admitted 
the  plaintiff  is  bound  to  prove  it.  Should  the  answer  be  silent,  or  not  suffi- 
ciently explicit,  in  this  respect,  the  plaintiff  may  except  to  the  answer,  and 
require  one  more  full  and  perfect.  But  if  he  does  not  except,  and  cannot 
prove  the  notice,  he  must  fail,  because  a  material  part  of  his  equity  is  not  es- 
tablished." The  defendant  occupies  a  similar  relation  to  the  plaintiff,  and,  if 
lie  did  impeach  the  deed  to  Saunders,  he  has  offered  no  evidence  to  support 
the  charge.  But  a  more  effectual  answer  is  found  in  the  fact  that,  while  the 
first  deed  is  assailed  for  fraud  in  its  execution,  the  second  is  not  attacked  in 
any  way  in  the  answer,  and  is  vindicated  in  the  replication,  and  any  notice 
of  the  fraud  expressly  denied.  There  is  therefore  error  in  the  instruction 
given  to  the  jury  that  ''the  plaintiff  was  not  entitled  to  recover,'' — ^that  is,  has 
not  furnished  evidence  of  his  title  sufficient  to  warrant  a  verdict  from  the 
Jury;  and  the  nonsuit  must  be  set  aside,  and  a  new  trial  given. 
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Sheldon  u.  Blanvelt,  (Dickinson,  Intervenor.)  McGeorge  v.  Same. 
Nineteenth  Wabd  Bank  v.  Same.  National  Tahquioque  Bank 
V.  Same.    Hanoveb  Nat.  Bank  v.  Same. 

{SupreTne  Comt  of  Sovith  Ca/roUncu    October  23, 1888.) 

1.  Assignment  for  Benbpit  of  Crbditoks— Pbbfbbences  to  Ljlbobbrb— Validity. 

Under  Oen.  St.  S.  C.  %  2014,  providing  that  any  asaignment  for  the  benefit  of  cred- 
itors made  by  an  insolvent  debtor,  containing  a  preference  of  one  creditor  over  an- 
other, shall  be  absolutely  void,  an  assignment  preferring  employes,  executed  in  and 
by  a  citizen  of  New  York,  conveying  property  m  South  Carolina,  is  void,  though  bv 
the  law  of  New  York  such  preference  was  not  only  permitted,  bat  required;  and  ft 
is  immaterial  that  none  of  the  oreditors  attacking  it  reside  in  South  Carolina. 

2.  Attachment— By  Non-Rbsidbnt  Cbbditor— Action  Arising  Out  of  State. 

A  non-resident  croditor  may  j[>roceed  by  attachment  for  a  cause  of  action  arising 
out  of  the  state. 

Appeal  from  common  pleas  circuit  court  of  Lancaster  county;  W.  H.  Wal 
LACE.  Judge. 

Actions  instituted  severally  by  George  P.  Sheldon,  John  B.  McGeorge.  the 
Nineteenth  Ward  Bank,  the  National  PahquioqueBank,  and  the  Hanover  Na- 
tional Bank,  against  James  H.  Blanvelt.  Asa  D.  Dickinson,  claiming  prop- 
erty levied  on  under  attachments  in  said  actions,  by  virtue  of  an  assignment 
to  him  for  the  benefit  of  creditors,  intervened,  and  an  issue  was  tried  to  de- 
termine the  validity  of  the  assignment.  Judgment  for  the  intervenor,  and 
the  plaintiffs  appeal;  all  the  causes  being  heard  together. 

Ira  B.  Jones,  for  appellants.     Wylie  i  Wylie,  for  respondent. 

McIvEK,  J.  On  the  15th  day  of  October,  1886,  the  defendant,  Blanvelt,  a 
citizen  of  the  state  of  New  York,  executed  a  general  assignment  to  the  peti- 
tioner, Dickinson,  for  the  benefit  of  his  creditors,  which  was  duly  recorded  in 
the  county  of  Lancaster  on  the  23d  of  October,  1886.  This  assignment  was 
executed  in  the  state  of  New  York,  and  provided  for  the  payment  of  all  wages 
and  salaries  actually  owing  to  the  employes  of  the  assignor  in  preference  of 
all  other  debts;  which  preference  is  not  only  allowed,  but  required,  by  the  stat- 
utes of  New  York.  At  the  time  of  the  execution  of  the  assignment  the  prin- 
cipal part  of  the  assignor's  property  was  in  the  state  of  New  York,  though  he 
ahio  owned  some  property  in  South  Carolina  located  in  the  counties  of  Lan- 
caster and  Kershaw.  Between  the  27tb  of  October  and  the  10th  of  November, 
1886,  the  plaintiffs,  appellants,  three  of  whom  are  citizens  and  residents  of 
the  state  of  New  York,  and  the  other  two  of  the  state  of  Connecticut,  as  cred- 
itors of  Blanvelt,  commenced  their  actions  against  him  in  this  state,  and  pro- 
cured the  issue  of  warrants  of  attachment,  which  were  levied  on  a  tract  of 
land  in  the  county  of  Lancaster,  known  as  the  '*Gay  Mine, "  and  also  upon  one 
cottbn-gin,  one  portable  steam-engine,  one  saw-frame  and  fixtures,  and  one 
log-carriage  and  fixtures,  found  on  said  land;  and  also  upon  a  tract  of  land  in 
Kershaw  county  known  as  the  "De  Kalb  factory,''  including  all  of  Blanvelt*s 
interest  in  mill,  gin  fixtures,  etc.  On  the  15th  day  of  February,  1887,  the 
said  Asa  D.  Dickinson  filed  his  petitions  as  above  stated,  claiming  to  be  the 
owner  of  the  property  in  Lancaster  county,  levied  on  under  the  attachments, 
under  and  by  virtue  of  the  deed  of  assignment  above  stated;  and  prayingtliat 
the  same  might  be  adjudged  to  him,  and  that  "said  warrants  of  attachment  be 
dissolved."  On  hearing  these  petitions,  with  the  answers  thereto,  Judge 
FiiESSLET  ordered  an  issue  in  each  caQe  to  determine  the  question  of  title. 
These  issues  came  on  for  trial  before  Judge  Wallace,  who,  by  consent,  heard 
the  same  without  a  jury,  and  rendered  judgment,  holding  that  the  cotton-gin 
was  a  fixture,  and  must  therefore  be  regarded  as  part  of  the  realty;  but  tlmt 
the  engine  and  saw-mill  were  not  fixtures,  and  must  be  regarded  as  personal 
property;  and  that  Blanvelt  had  no  leviable  interest  in  any  of  the  property,  the 
same  having  passed  to  his  assignee  under  the  deed  of  assignment  before  the 
v.78.E.no.l4 — 88 
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levy  of  the  attachments;  and  therefore  ordered  that  the  attachments  be  set 
aside,  and  the  levies  under  them  be  vacated.  From  this  judgment  the  attach- 
ing creditors  appeal  upon  tlie  several  grounds  set  out  in  the  record,  assigning 
errors,  which  may  be  stated,  in  getieral  terms,  as  follows:  (1)  In  holding  that 
the  engine  and  saw-mill  were  not  lixtures,  and  should  therefore  be  regarded 
as  personal  property.  (2)  In  holding  that  the  deed  of  assignment,  though 
providing  for  a  preference  which  would  render  it  void  under  tlie  law  of  this 
stale,  was  valid  under  the  law  of  the  state  of  New  York,  and  upon  principles 
of  comity  should  be  held  valid  here,  in  a  case  like  this,  where  none  of  the  par- 
ties interested  are  citizens  of  this  state,  invoking  the  protection  of  our  law. 

No  question  as  to  the  propriety  of  this  mode  of  proceeding,  or  as  to  the  right 
of  a  person  not  a  party  to  the  proceedings  in  attachment  to  move  to  set  it  aside, 
was  made  either  in  the  court  below  or  in  the  argument  here;  and  we  there- 
fore decide  nothing  as  to  that.  It  may  be  tliat  the  fact  that  in  these  cases  is- 
sues were  ordered  to  try  the  title  to  the  property  levied  on  under  the  attach- 
ments would  be  sufficient  to  distinguish  these  cases  from  Copeland  v.  Insur- 
ance Co.,  17  S.  C.  116,  and  Metts  v.  Same,  Id.  120;  but  as  this  matter  was 
not  discussed,  or  even  referred  to,  either  in  the  court  below  or  in  the  argument 
here,  we  will  pass  it  by,  without  any  intimation  of  opinion  either  one  way  or 
the  other. 

The  fundamental  question  in  these  cases  is  as  to  the  validity  of  the  assign- 
ment under  which  the  petitioner  claims, — whether  it  Is  sufficient  to  pass  the 
title  to  the  property  found  in  this  state,  and  under  the  jurisdiction  of  its  courts. 
It  is  conceded  that  if  this  assignment  had  been  executed  here  it  would  have 
A)een  absolutely  void  under  the  provisions  of  section  2014  of  the  General  St«t- 
utes,  because  of  the  preferences  provided  for  therein;  but  it  is  contended  that, 
inasmuch  as  the  assignment  was  valid  under  the  laws  of  New  York,  whereit 
was  executed,  it  must  be  so  regarded  here  upon  principles  of  comity,  espe- 
cially where  the  interests  of  our  own  citizens  are  not  involved.  Upon  this  ques- 
tion there  is  no  little  conflict  of  authority  elsewhere;  but  we  have  no  decision, 
.60  far  as  we  are  informed,  in  this  state,  upon  the  subject.  The  cases  of  Went 
V.  Tupper,  1  Bailey,  193;  Greene  v.  Mowiy,  2  Bailey,  163;  Mitchell  v.  Smith, 
.3  Strob.  236;  and  Russell  v.  Tunno,  11  Rich.  Law,  303,— do  decide  that  a 
valid  assignment,  executed  abroad,  will  take  precedence  over  the  liens  of  subse- 
quent attachments  taken  out  in  this  state,  and  levied  u[)on  pi'operty  here;  but 
none  of  the  assignments  under  consideration  In  those  cases  contained  provis- 
ions wiiich  under  the  express  statute  of  law  of  this  state  would  render  them 
^oid.  The  question,  therefore,  wliich  we  are  now  called  upon  to  decide,  is 
jin  open  one  in  this  state.  It  seems  to  us  that,  upon  general  principles,  the 
assignment  here  in  question  cannot  be  recognized.  The  legislature  having 
seen  tit  to  declare,  in  the  most  positive  and  unqualifled  terms,  that  "any  as- 
signment by  an  insolvent  debtor  of  his  or  her  property,  for  the  benefit  oi  his 
or  her  creditors,  in  which  any  preference  or  priority  is  given  to  any  creditor 
or  creditors  of  the  said  debtor,  by  the  terms  of  the  said  assignment,  over  any 
other  creditor  or  creditors,  [with  certain  exceptions  not  applicable  to  the  pres- 
ent case:]  such  assignnrent  shall  be  absolutely  null  and  void,  and  of  no  effect 
whatever, "  we  do  not  see  by  what  authority  a  court,  called  upon  to  administer 
the  laws  of  this  state,  could  undertake  to  declare  that  an  assignment  providing 
for  such  preferences  was  good  and  valid,  and  give  it  just  as  full  force  and  ef- 
fect aa  if  the  legislature  had  made  no  such  declaration.  Surely  the  courts  of 
this  state  cannot  treat  that  as  valid  which  the  legislature  has  expressly  declared 
shall  be  absolutely  null  and  void.  The  general  rule  undoubtedly  is  that,  in 
regard  to  all  contracts  of  which  the  subject-matter  is  personal  property,  their 
validity  is  to  be  tested  by  the  law  of  the  place  where  the  contract  is  made.  If 
valid  there,  they  will  be  sustained  everywhere,  upon  principles  of  interna- 
tional or  interstate  comity.  See  chapter  9.  Story,  Conf.  Law;  Burrill,  As- 
signm.  §  302.    But  to  this  rule  there  is  a  well-defined  exception  that,  where 
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the  contract  is  in  violation  of  established  public  policy  of  the  state  whose  courU 
are  called  upon  to  enforce  the  contract,  especially  if  it  is  in  violation  of  some 
express  statutory  enactment  of  such  state,  this  rule  of  comity  is  no  longer 
recogni7.ed  or  acted  upon;  and  in  such  case  the  contract,  though  valid  where 
made,  cannot  be  enforced  in  the  state  in  violation  of  whose  laws  it  was  made; 
for,  as  is  said  by  Mr.  Justice  Davis  in  Qreen  v.  Van  Buskirk,  7  Wall.  151, 
"this  principle  of  comity  always  yields  when  the  laws  and  policy  of  the  state 
where  the  property  is  located  has  prescribed  a  different  rule  of  transfer  from 
that  of  the  state  where  the  owner  lives."  This  doctrine  was  subsequently 
recognized  and  afflrined  in  the  case  of  Hervey  v.  Loootnotive  Works^  98  U.  S. 
^64.  It  maybe  that  the  language  used  in  those  cases  is  too  broad,  as  perhaps 
authorizing  the  inference  that  no  transfer  of  personal  property  made  by  the 
owner  in  accordance  with  the  laws  of  the  state  where  he  has  his  domicil  will 
be  recognized  in  another  state,  unless  it  is  made  in  the  manner  prescribed  by 
the  laws  of  the  latter  state;  but  such  was  not  the  point  decided  in  either  of 
those  cases.  The  real  point  decided  was  that  a  transfer  of  personal  properly 
located  in  one  state,  by  the  owner  in  the  state  of  his  domicil,  valid  according 
to  the  laws  of  that  state,  but  in  violation  of  the  laws  of  the  state  where  the 
property  was  actually  located,  could  not  be  recognized  by  the  courts  of  the 
latter  st^tte,  and  that  is  the  extent  to  which  we  go.  Whife,  as  w^e  have  said, 
there  is  some  conflict  of  authority  upon  this  subject,  our  view  is  sustained  by 
the  decisions  of  courts  entitled  to  high  consideration.  See  Warner  v,  JafTray^ 
%  X.  Y.  248, 48  Amer.  Hep.  616;  Pieme  v.  O'Brien,  129  Mass.  314,37  Amer. 
Kep.  360;  Patne  v.  Lester,  44  Conn.  196, 26  Amer.  Rep.  442;  Moore  v.  Church, 
70  Iowa,  208,  30  N.  W.  Rep.  855;  Strieker  v.  Tinkham,  35  Ga.  177;  Mason 
V.  Strieker,  37  Ga.  262, — besides  the  two  cases  above  cited  from  the  supreme 
court  of  the  United  States. 

An  examination  of  the  cases  which  have  been  and  may  be  cited  to  sustain 
a  contrary  view  will  show  that  some  of  them,  as,  for  example,  Butler  v.  Wen- 
dell, 57  Mich.  62,  23  X.  W.  Rep.  460,  rest  upon  the  theory  that  the  provisions 
of  the  assignment  act  of  that  state  forbidding  preferences  applies  only  to  as- 
signments made  within  that  state,  while  others  draw  a  distinction  between 
the  rights  of  resident  and  non-resident  attaching  creditors,  recognizing  the 
priority  of  a  resident  attaching  creditor  over  an  assignment  valid  by  the  law 
of  the  state  where  it  was  executed,  but  invalid  by  the  law  of  the  state  where 
it  is  sought  to  be  enforced,  but  denying  such  priority  to  a  non-resfdent  at- 
taching creditor.  Such  a  distinction  we  are  not  inclined  to  recognize,  but, 
ou  the  contrary,  prefer  to  adopt  the  language  of  Danforth,  J.,  in  Bank  v. 
Lacombe,  84  N.  Y.  367,  38  Amer.  Rep.  518:  "The  plaintiff,  as  we  have 
seen,  although  a  foreign  creditor,  is  riglitfully  in  our  courts  pursuing  a  rem- 
edy  given  by  our  statutes.  It  may  enforce  that  remedy  to  the  same  extent, 
and  in  the  same  manner,  and  with  the  same  priority,  as  a  citizen.  *  ♦  * 
Once  properly  in  court,  and  accepted  as  a  suitor,  neither  the  law,  nor  the 
court  administering  the  law,  will  admit  any  distinction  between  the  citizen 
of  its  own  state  and  that  of  another.  Before  the  law  and  in  its  tribunals 
there  can  be  no  preference  of  one  over  the  other."  The  true  rule,  as  we  un- 
deratand  it,  is  that  while,  on  principles  of  comity,  the  transfer  or  assignment 
of  personal  property  Ideated  here,  made  by  the  owner  in  accordance  with  the 
laws  of  his  domicile,  will  be  recognized  here,  yet,  in  the  language  of  Colt,  J., 
in  Pierce  v.  O'Brien,  supra:  "There  is  no  comity  which  requires  us  to  give 
force  to  laws  of  another  state  which  directly  conflict  with  the  laws  of  our 
own."  Indeed,  some  of  the  cases  cited  by  respondent,  as,  for  example, 
Weider  v.  Maddox,  66  Tex.  372,  1  S.  VV.  Rep.  168.  concede  tliat  an  assign- 
ment of  personal  property  for  the  benefit  of  creditors,  made  in  accordance 
with  the  laws  of  the  debtor's  domicile,  is  good  in  the  state  where  the  property 
is  actually  located  only  in  the  absence  of  express  enactment  of  such  state  to 
the  contrary.    Hence  where*  as  in  this  case,  it  is  sought  to  set  up  an  assign- 
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ment  directly  in  conflict  with  cor  express  statutory  enactment,  and  contain- 
ing provisions  whicli  our  statute  declare«  shall  render  it  "absolutely  null  and 
void  and  of  no  effect  whatsoever,"  we  think  it  clear  that  no  principles  of 
comity  require  us  to  recognize  such  an  assignment,  even  though  it  be  in  strict 
conformity  with  the  law  of  the  debtor's  domicile. 

It  is,  however,  earnestly  insisted  by  respondent  that  our  statute  relates 
only  to  domestic  assignments, — those  executed  within  the  limits  of  this  state; 
and  that  it3  provisions  do  not  apply  to  foreign  assignments,— those  executed 
outside  the  limits  of  this  state;  and  the  case  of  Russell  v.  Tunno^  supra,  is 
relied  on  to  support  this  view.  It  will  be  observed,  however,  that  Judge 
Withers,  in  that  case,  was  considering  the  assignment  act  of  1828,  which  re- 
lates solely  to  the  administration  of  assignments,  and  contains  no  provision 
touching  their  validity.  After  giving  a  brief  abstract  of  the  provisions  of 
the  act,  he  says:  "It  seems  to  us  manifestly  to  contemplate,  not  the  validity 
of  assignments,  but  the  administration  of  them, — a  regulation  in  restraint  of 
assignee  as  well  as  agent;  and  a  priority  of  right  among  creditors  prescribed 
in  an  assignment  cannot  depend  upon  legislation  having  such  purview  only. 
It  nowhere  discloses  that  a  non-compliance  with  any  or  all  of  its  provisions 
shall  render  the  assignment  itself  null  and  void,  in  whole  or  in  part,  whether 
such  default  proceed  from  agent,  assignee,  or  creditors,  some  or  all."  It  was 
therefore  very  properly  held  in  that  case  that  the  assignment  act  of  1828  ap- 
plied only  to  domestic  assignments.  But  the  assignment  act  of  1882  (sections 
2014,  2015,  201(5,  Gen.  St.)  contains  very  different  provisions  from  those 
found  in  the  act  of  1828.  It  does  not  stop  with  simply  regulating  the  admin- 
istration of  assignments,  but  it  goes  on  to  declare  that,  if  any  assignment 
shall  contain  certain  provisions,  it  will  thereby  be  rendered  absolutely  null 
and  void ;  and  hence  the  remarks  of  Judge  Withers,  above  quoted,  cannot 
properly  be  applied  to  such  an  act.  Indeed,  the  language  which  he  uses,  and 
the  reasons  which  he  gives  for  limiting  the  operation  of  the  act  of  1828  to  do- 
mestic assignments,  afford  the  strongest  inference  that  he  would  have  placed 
a  differentconstruction  upon  the  pr^ent  act,  which  is  manifestly  not  confined 
to  the  mere  administration  of  assignments,  but  does,  in  express  terms,  relate 
to  their  validity  also.  That  case,  therefore,  affords  no  support  whatever  to 
the  view  that  the  present  assignment  act  relates  only  to  domestic  assignments; 
and  to  place  such  a  construction  upon  the  act  would  require  us  to  interpolate 
words  iMo  the  act  which  we  have  no  authority  to  do.  The  language  of  the 
act  is,  "any  assignments,"  etc.;  and,  to  adopt  the  construction  contended  for 
by  respondent,  it  would  be  necessary  for  us  to  interpolate  some  such  words 
as  are  found  in  the  Missouri  statute,  "hereafter  made  in  this  state,"  or  some 
equivalent  words;  aud  this  we  have  no  right  to  do.  We  are  unable  to  dis- 
cover any  more  reason  why  the  words  "any  assignment,"  as  used  in  section 
2014,  should  be  confined  to  assignments  executed  within  this  state,  than  that 
the  words  "every  agreement,"  as  used  in  section  2022  of  the  General  Statutes, 
should  becontined  to  agreements  entered  into  in  this  state;  and  yet  the  provis- 
ions of  that  section  were  applied  to  an  agreement  entered  into  outside  the 
limits  of  the  state,  in  the  case  of  Music  House  v.  Dusenbury,  27  S.  C.  Kep. 
464,  4  S.  £.  llep.  60;  and  no  question  was  ever  even  suggested,  so  far  as  we 
know,  as  to  the  propriety  of  such  application.  There  is  not  a  word  in  either 
section  indicating  an  intention  on  the  partof  the  legislature  to  limit  the  operation 
of  either  of  those  sections  to  papers  executed  in  this  state;  and,  in  the  absence  of 
any  such  indication,  it  is  the  plain  duty  of  the  court  to  give  the  words  used  their 
natural  and  ordinary  signitication.  The  manifest  object  of  both  of  these  pro- 
visions was  to  prevent  fraud;  and  surely  the  courts  of  this  state  cannot  be 
expected  to  give  force  and  effect  to  that  wliicii  the  legislature  has  practically 
declared  to  be  a  fraud,  or  to  hold  that  an  act  if  done  by  a  citizen  of  this  stat'<? 
is  a  fraud,  but  if  done  by  a  citizen  of  another  state  is  perfectly  legal  and 
valid. 
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The  circuit  judge  seems  to  have  been  impressed  with,  the  view  timt,  inas- 
much as  the  deed  of  assignment  was  executed  in  accordance  with  tlie  laws  of 
this  state»  so  far  as  signing,  sealing,  and  delivery  in  the  presence  of  two  wit- 
nesses were  concerned,  and  tiiat  the  only  conflict  with  our  law  was  in  one  of 
the  trusts  of  the  deed,  that  would  not  invalidate  the  assignment  here,  as  the 
trusts  were  to  be  executed  in  New  York,  and  not  here.  There  would  be 
great  force  in  this  view  if  onr  statute,  like  those  of  some  of  the  states,  simply 
declared  the  preference  void,  and  required  the  property  to  be  distributed  pro 
rata  Among  all  of  the  creditors,  without  regard  to  any  preferences  provided  for 
in  the  deed;  for  such  an  act  would  affect  only  the  administhition  of  the  trust, 
and  that  might  well  be  left  to  be  governed  by  the  law  of  the  place  where  the 
trusts  were  to  be  executed.  But  our  act  goes  much  deeper,  and  declares  that 
the  assignment  itself,  containing  such  a  provision,  shall  be  absolutely  null 
and  void.  It  strikes,  not  merely  at  the  preferences  provided  for,  but  at  the 
whole  assignment;  and  therefore  we  cannot  adopt  the  view  taken  by  the  cir- 
cuit judge. 

The  respondent  has.  in  his  argument  here,  for  the  first  time,  raised  the 
question  whether  the  appellants,  who  are  not  residents  of  this  state,  and  whose 
causes  of  action  arose  elsewhere,  are  entitled  to  the  remedy  afforded  by  our 
attachment  laws*  This  question  not  having  been  passed  upon,  or  even 
raised,  in  the  circuit  court,  so  far  as  we  can  discover  from  the  ''case,"  is  not, 
strictly  speaking,  properly  before  us.  But  inasmuch  as  the  rule  is  that  a 
judgment  appealed  from  may  be  affirmed  upon  other  grounds  than  those  upon 
which  it  was  rested  by  the  circuit  court,  we  will  not  decline  to  consider  the 
question;  though  according  to  proper  practice  the  respondent  should  have 
given  notice  to  api)ellants  that  he  intended  to  support  the  judgment  below 
upon  the  ground  that  the  attaching  creditors  had  no  right  to  the  remedy  af- 
forded by  our  attachment  laws,  and  therefore,  irrespective  of  the  assignment, 
tlie  attachments  could  not  bind  the  property/  There  can  be  no  doubt  that  a 
non>resident  may  maintain  an  ordinary  action  upon  a  money  demand  in  the 
courts  of  this  state,  without  regard  to  the  place  where  the'cause  of  action 
arose;  and,  as  an  attachment  is  nothing  more  than  a  remedy  in  aid  of  an  ordi- 
nary action,  we  see  no  reason  wliy  such  non-resident  may  not  invoke  such 
remedy  just  as  well  as  a  citizen  of  this  state,  unless  there  is  something  in  the 
provisions  of  our  attachment  law  which  confine  the  benefits  afforded  by  it  to 
citizens  or  residents  of  this  state.  But  we  do  not  find  any  such  linditatlon  in 
our  attachment  act,  and,  on  the  contrary,  its  provisions  seem  to  be  broad 
enough  to  cover  any  one  who  may  be  entitled  to  institute  an  action  in  the 
courts  of  this  state. 

Under  the  view  which  we  have  taken,  the  question  whether  ceitain  of  the 
property  attached  can  be  regarded  as  fixtures  will  not  ar^se,  and  has  not, 
therefore,  been  considered.  According  to  our  view,  the  assignment  under 
which  the  petitioner  claims  is,  under  the  express  terms  of  our  statute,  abso- 
lutely null,  and  cannot  have  any  force  or  effect  whatsoever,  either  to  transfer 
real  or  personal  property.  The  judgment  of  this  court  is  that  the  judgment 
of  the  circuit  court  be  reversed,  and  that  the  petitions  in  each  of  the  cases 
above  stated  be  dismissed. 

Simpson,  C,  J.,  concurs  in  the  result.    McGowan,  J.,  concurs. 


Babb  et  al,  v.  Flenniken  et  ah 
(Supreme  Court  of  South  Carolina,    September  28, 1888.) 
Trusts— PowBB  o»  Salb— Rights  of  Remaiki>bb-Man. 

An  express  provision  in  a  deed  creating  a  trust-estate  in  a  married  woman,  with 
remainder  oyer  to  her  children,  which  authorizes  the  trustee  to  make  changes  of 
inyestment  with  the  consent  in  writing  of  the  cestui  que  trusty  and  to  hold  the  sub- 
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stdtuted  property  subject  to  the  same  trust  as  provided  in  the  original  deed,  is  a 
limitation  on  the  power  both  of  the  trustee  and  the  cestui  mte  trusty  which  prevents 
a  sale  except  for  reinvestment,  notwithstanding-  Const.  S.  C.  art!  14,  %  8,  provides 
that  a  married  woman  may  alienate  her  property  as  thousrh  unmarried,  as  such 
provision  would  enlarKO  the  powers  of  the  trustee  beyond  the  terms  of  the  deed  of 
trust. 

2.  Same— Breach  of  Trust— PrRCHASEB  with  Notice. 

It  appearing  that  the  purchaser  participated  in  the  breach  of  trust  knowing  that 
the  sale  was  not  made  to  him  for  the  purpose  of  reinvestment,  the  land  is  charged 
with  the  trust. 

3.  Samb— Adjudication— Parties. 

Contingent  remainder-men  joining  the  life-tenant  in  an  action  for  the  recovery 
of  the  trust-estate  are  prematurely  before  the  court  in  seelcing  an  adjudication  be- 
fore any  right  has  attached. 

Appeal  from  common  pleas  circuit  court  of  Fairfield  county;  Wallace* 
Judge. 

Suit  by  C.  S.  Babb  and  her  children,  E.  J.,  M.  L.,  and  M.  Rabb,  against 
T.  W.  Rabb  and  one  Flenniken,  asking  that  land  held  in  trust  for  her,  and 
sold  by  Rabb  to  Flenniken,  be  charged  with  the  trust.  Bill  dismissed,  and 
plaintiffs  appeal. 

liagsdale  &  Ragsdale;  for  plaintiffs.     Ohear  d*  Rion,  for  defendants. 

Simpson,  C.  J.  In  December,  1867,  one  Mary  Regina  HoUey  executed  a 
dt^ed,  by  wiiich  she  conveyed  certain  lands  situate  in  Fairfield  county,  of  this- 
slate,  to  the  defendant  Thomas  W.  Rabb,  in  trust  for  the  sole,  separate,  and 
exclu.sive  use  of  his  wife,  the  plaintiff  Cassandra  H.  Rabb,  during  her  life, 
noi  to  be  subject  to  the  debts,  contracts,  and  liabilities  of  her  present,  or  uf 
auy  future,  husband;  and,  after  her  death,  then  in  trust  to  deliver  the  same 
to  such  issue  as  she  might  leave  living  at  the  time  of  her  death,  to  be  held  by 
them  absol  utely ,  and  discharged  from  all  further  trusts.  In  the  second  clause 
of  which  deed,  the  trustee  was  authorized  and  empowered  to  make  any  and  all 
changes  of  investment  of  the  said  trust-estate  for  the  benefit  of  said  estate  as. 
he  tuight  think  proper,  after  first  obtaining  the  consent  in  writing  of  the  said 
Cassandra,  etc.,  and  to  hold  the  substituted  property  subject  to  the  same  trusts 
as  provided  in  said  original  deed.  Other  similar  deeds,  conveying  other  laud, 
were  subsequently  executed,  all  of  which  were  duly  recorded  In  said  coimly. 
In  February,  1877,  the  trustee,  having  obtained  in  writing  the  consent  uf 
Cassandra*  sold  and  conveyed  to  the  defendant  Flenniken  some  400  acres  of 
the  land;  the  deed  being  assented  to  in  writing  by  the  said  Cassandra,  and 
Flenniken  entered  into  possession,  who  has  since  held  possession.  In  18^ 
the  action  below  was  commenced  by  Cassandra  and  her  children,  allegmg  the 
insolvency  of  the  trustee,  the  payment  of  the  greater  part  of  the  purchase 
money  by  a  note  on  the  trustee  due  Flenniken,  and  the  balance  in  bills  of  dry 
goods,  groceries,  and  supplies  furnished  the  said  trustee  from  time  to  time  by 
the  SHid  Flenniken;  and  also  that  Flenniken  had  full  knowledge  of  the  trust; 
and  demanding  judgment  that  the  land  be  declared  charged  with  the  trusts 
originally  imposed;  that  Flenniken  be  declared  a  trustee,  and  be  required  to 
account  for  the  rents  and  profits  since  20th  day  of  February,  1877;  that  he  be 
enjoined  from  committing  waste,  etc.  Upon  testimony  taken  and  reported 
by  a  referee  appointed  for  that  purpose,  his  honor.  Judge  Wallace,  holding 
that  the  plaintiffs  Edward  J.,  Mittie  L.,  and  Maud  Rabb,  being  contingent 
remainder-men  only,  their  interest  being  contingent  upon  their  surviving' 
their  mother,  upon  the  authority  of  Thomas  v.  Poole,  19  S.  C.  336,  and  Ptar- 
anil  V.  Yongae,  25  S.  C.  162,  decreed  "that  they  were  neither  necessary  nor 
proper  parties."  He  therefore  declined  to  adjudicate  anything  as  to  their 
rights.  In  so  far  as  the  plaintiff  Cassandra  was  concerned,  he  decreed  that 
the  complaint  be  dismissed,  and  that  the  order  heretofore,  made  impounding 
the  rents  and  profits,  be  vacated.  This  decree  was  based  on  the  ground  that 
although  a  breach  of  trust  had  been  committed,  in  the  purchase  money  being^ 
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paid  by  the  individual  note  of  the  trustee  held  by  the  purchaser,  and  given 
up,  yet  the  cestui  que  trusU  Ctissandra,  having  consented  to  and  concurred 
therein,  she  was  debarred  from  all  claim  for  relief.  Citing  2  Pom.  £q.  Jur. 
663,  and  WiUtll  v.  Charlestony  7  S.  C.  88.  The  plaintiffs  appealed' upK>n  the 
following  exceptions:  *'(1)  For  that  his  honor  erred  in  holding  that  the  con- 
sent of  Cassandra  H.  Raob  was  tantamount  to  an  alienation,  and  that  she 
could  not  recover;  (2)  for  that  his  honor  erred  in  holding  that  the  consent  of 
Cassandra  H.  liabb  could  have  the  elfect  of  destroying  the  trust;  (3)  for 
that  his  honor  should  have  held  that  the  said  Cassandra  H.  Rabb  could  do  no 
act  which  tended  to  the  destruction  of  the  trust;  (4)  for  that  his  honor  erred 
in  holding  that  the  plaintiffs  Edward  Babb,  Mittie  L.  Rabb,  and  Maud  Babb 
were  neither  necessary  nor  proper  parties;  (5)  for  that  his  honor  erred  in 
holding  that  contingent  remainder-men  cannot  join  with  the  life-tenant  in  an 
action  for  the  recovery  of  the  estate  in  which  they  are  interested;  (6)  for  that 
his  honor  erred  in  holding  plaintiffs*  cause  of  action  based  upon  fraud  and 
collusion,  whereas  the  said  cause  of  action  is  based  upon  an  ordinary  breach  of 
trust;  (7)  for  that  his  honor  should  have  held  that  the  said  Cassandra  H.  liabb 
could  have  consented  to  a  sale  for  reinvestment  only;  (8)  for  that  his  honor 
should  have  found  that  the  sale  here  to  the  defendant  Flenniken  was  in  no 
wise  for  reinvestment,  but  was  fraudulent,  and  tainted  with  fraud,  and  in 
fraud  of  the  trust,  and  of  the  rights  of  the  infant  remainder-men  towards 
whom  the  said  Cassandra  H.  liabb  herself  stood  in  the  relation  of  trustee.*' 

Most  of  these  exceptions  seem  to  be  based  upon  the  effect  of  the  decree, 
more  than  upon  any  dfstinct  ruling  of  his  honor.  For  instance,  his  honor  said 
nothing  iis  to  the  power  of  Cassandra  H.Babb  to  alienate  the  property  in  ques- 
tion, nor  whether  she  could  destroy  the  trust-estate,  nor  whether  the  transac* 
tion  was  tainted  with  fraud,  etc.  He  simply  held  that  Cassandra  having  con* 
sented  to  tlie  contract  of  sale  in  writing,  and  having  approved  and  concurred 
in  the  conveyance,  "she  had  thereby  debarred  herself  of  all  claim  for  relief;" 
notwithstanding  there  had  been  a  breach  of  trust.  His  honor  relied  upon 
Witaell  V.  Charleston,  7  S.  C.  88.  In  that  case  Alexander  Fraser  had  in  1854, 
by  will,  bequeathed  to  the  plaintiff  $9,000,  payable  on  the  death  of  his  wife; 
and  "he  directed  that  such  legacy  should  be  Invested  for  the  plaintiff's  sole, 
separate,  and  exclusive  benefit  and  behoof,  and  not  be  in  any  manner  liable 
for  her  debts,  or  for  any  debts  and  contracts  of  any  husband  she  might  marry." 
A  portion  of  this  legacy  was  invested  in  certain  stocks  issued  by  the  city  of 
Chaileston;  ij^2,500  of  which,  by  the  consent  of  the  legatee,  was  pledged  and 
assigned  to  one  Hasell  for  supplies  and  advances  furnished  Uie  legatee  and  her 
husband  to  make  a  crop.  The  first  question  in  the  case  was  whether  the  leg- 
acy, b<*ing  an  equitable  interest,  was  subject  to  article  14,  §  8,  of  the  constitution, 
and  the  acts  of  assembly,  upon  the  subject  of  the  separate  estates  of  married 
womeii;  and  the  court  held  that  there  was  no  distinction  between  equitable 
and  legal  interests  growing  out  of  the  mere  fact;  that  the  one  was  equitable, 
and  the  other  legal;  and  that  the  section  of  the  constitution,  supra,  applied 
equally  to  both,  where  there  was  no  definite  and  distinct  trusts  imposed  upon 
the  equitable  interest  by  the  instrument  creating  the  same.  The  question, 
however,  w4iether,  the  instrument  creating  the  equitable  interests  imposed 
conditions  and  gave  certain  powers,  which  would  be  changed  by  applying 
the  provisions  of  the  constitution,  supra,  was  passed  by;  the  court  saying 
"that,  had  the  will  imposed  certain  definite  characteristics  in  the  trust  con- 
formable to  then  existing  laws,  and,  after  the  purpose  of  the  will  had  become 
executed  by  the  creation  of  the  contemplated  trust,  the  constitution  had  been 
changed  ^o  as  to  tend  to  effect  a  change  in  the  trust  in  these  respects,  an  in- 
teresting question  might  have  been  presented  affecting  the  constitution,  and 
possibly  of  the  law  in  suoh  respect.  The  will,  however,  does  not  bear  such  a 
construction.  The  only  expressed  objects  of  the  trust,  assumed  to  have  been 
intended,  affect  the  rights  of  creditors  of  the  plaintiff  and  her  husband.     The 
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powers  of  the  cestui  que  trust  over  her  beneficial  Interest  are  not  limited,  or 
even  named."    Such  being  the  facts  as  to  that  case,  the  court  held  that  the 
power  of  alienation  existed  as  to  the  equitable  interest  of  the  plaintiff  as  fully 
as  though  it  had  been  a  legal  interest,  under  article  14,  §  B,  of  the  constitution. 
But,  in  the  case  now  before  the  court,  there  is  an  express  provision,  iu  the 
deed  creating  the  trust-estate,  as  to  thp  powers  of  the  cestui  que  trust  over 
said  estate,  and  also  of  the  trustee.     The  trustee  was  authorized  and  empow- 
ered to  raaice  any  and  all  changes  of  investment,  etc.,  after  first  obtaining  the 
consent  in  writing  of  the  saidCassandi-a,  and  to  hold  the  substituted  property 
subject  to  the  same  trusts,  as  provided  in  the  original  deed.     This,  it  seems 
to  us,  was  a  limitation  upon  the  power  both  of  the  trustee  and  the  nestui  que 
trust,  which  prevented  a  sale,  except  for  reinvestment,  and  which  should  pre- 
vent the  application  of  the  enlarged  power  conferred  by  the  constitution,  su- 
pra, adopted  long  after  the  trust-estate  was  created,  especially  in  a  case  like 
that  before  the  court,  where  the  rights  of  contingent  remainder-men  might  be 
destroyed.     The  grantor  here  evidently  intended  that  the  corpus  of  the  estate 
should  go  to  the  remainder-men  upon  the  death  of  Cassandra ;  and,  to  that  end, 
that  no  change  should  be  made,  except  for  reinvestment,  the  substituted  prop- 
erty to  be  held  as  the  original.    To  apply  the  provisions  of  the  constitution, 
so  as  to  validate  the  sale  herein,  would,  it  seems  to  us,  be  enlarging  the  pow- 
ere  of  the  cestui  que  trust  beyond  the  terms  of  the  deed  creating  the  trust- 
estate,  and  inconsistent  therewith.    Nor  do  we  think  that  this  is  required  by 
the  principles  announced  in  Wftsell  v.  Charleston,  supra.    On  the  contrary, 
we  think  this  case  falls  under  the  principle  of  Salinas  v.  Pearsall,  24  S.  C. 
179,  where  this  court  declined  to  sustain  a  transaction  somewhat  similar  to 
tills,— similar  in  the  facts  that  the  trustee  had  power  to  sell,  witn  the  consent 
of  th^  cestui  que  trust,  for  reinvestment;  that  the  sale  was  made  with  such 
written  consent;  that  the  purchaser  knew  of  the  trust;  and  that  he  paid  the 
purchase  money  in  a  claim  he  held  on  the  cestui  que  trust  and  her  husband, 
for  supplies,  etc.     As  to  the  power  of  a  trustee  to  sell  the  trust-estate  in  vio- 
lation of  the  terms  of  the  trust  deed,  and  the  obligation  of  the  purchaser,  who 
purchases  with  full  knowledge  of  the  character  of  the  trust,  see  2  Story,  Eq. 
Jur.  g  1131a,  1257;  Simons  v.  Bank,  5  liich.  £q.  272;  Mayer  v.  Mordecai, 
1  S.  C.  898;  2  Perry,  Trusts,  §§  777,  783;  Salinas  v.  Pearsall,  24  S.  C.  179. 
We  do  not  think,  under  the  facts  of  this  case  and  the  authorities  cited  above, 
that  the  plaintiff  Cassandra  was  debarred  of  relief.     The  only  sale  which  the 
deed  authorized  was  one  for  reinvestment.    The  defendant  knew  that  the  sale 
to  him  was  not  made  for  that  purpose.     He  therefore  participated  in  the 
breach  of  trust,     in  fact  it  was  through  him  that  said  breach  was  conimitled. 
We  think  the  sale  was  void,  and  should  have  been  so  held  by  his  honor.    The 
circuit  judge,  having  dismissed  the  complaint,  made  no  ruling  as  to  the  liabil- 
ity of  the  defendant  for  rents  and  profits,  nor  on  the  claim  of  defendnnt  for 
betterments,  nor  upon  several  other  questions  raised  in  the  argument  of  coun- 
sel, outside  of  the  exceptions.     These  questions  are  therefore  not  properly  be- 
fore us,  and  consequently  we  pass  no  judgment  thereon.     Inasmuch  as  our 
conclusion  will  result  in  the  protection  of  tlie  rights  of  the  contingent  remain- 
der-men, whoever  they  may  be,  the  question  whether  the  plaintiffs,  other  than 
Cassandra,  were  proper  or  necessary  parlies  below,  is  more  of  an  abstract 
question  than  otherwise,  and  therefore  need  not  be  absolutely  determined. 
We  may  say,  however,  that,  as  they  are  plaintiffs  seeking  an  adjudiciition  be- 
fore any  right  has  attached,  his  honor  was  right  in  declining  to  determine  any 
matter  as  to  them.     They  are  prematurely  before  the  court.    See  Thomas  v. 
Poole,  19  S.  C.  336,  and  Pearson  v.  Yontfue,  25  S.  C.  162.     It  Is  the  judgment 
of  this  court  that  the  judgment  of  the  circuit  court  be  reversed,  without  prej- 
udice to  the  defendant  of  asserting  his  right,  if  any,  to  have  the  rents  and 
profits  of  the  land,  while  he  has  been  in  possession,  applied  to  the  payment  of 
the  debt  of  the  trustee  for  supplies,  etc.,  furnished,  and  the  note  extinguished 
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in  the  purchase  of  the  land,  and  also  his  claim,  if  any,  for  betterments.    We, 
however,  intimate  no  opinion  as  to  det'endaut's  rights  in  these  matters. 

McIVEB  and  McGowan,  JJ.,  concar. 


Johnson  et  al.  d.  Cobb. 
{Supreme  Court  of  SouHi  Carolina.    October  11, 18S8.) 

t.  Ejectment— TiTLB  to  Support— Parties  Culimin'o  from  Same  Source. 

Where  plaintiffs  claim  land  as  heirs  of  a  former  owner,  and  defendant  claims  un- 
der a  purchaser  from  the  former  owner's  estate,  plaintiffs  may  recover,  on  showing 
that  tne  sale  under  which  defendant  claims  was  invalid;  the  rule  that  plaintiff 
must  recover  on  the  strength  of  his  own  title  not  applying  where  both  parties  claim 
from  the  same  source. 

-S.  Same— Pleading — Description  6r  Property. 

The  complaint  demanded  '^a  tract  of  land  formerly  belonging  to  B.,  containing  7S 
acres,  more  or  less,  bounded, "  etc.  Defendant  admitted  that  she  was  ^4n  posses- 
sion of  about  140  acres  of  land  formerly  belonging  to  B.,  lying  within  the  boundaries 
stated  in  the  complaint. "  Heldj  that  the  land  demanded  was  sufficiently  identified 
as  that  mentioned  in  the  answer. 

^  Limitation  OF  AcTioNft--ADVEa8B  Possession. 

Land  was  sold  by  the  ordinary  in  1862  to  one  C.  In  1876  it  was  sold  for  partition 
among  C.'s  heirs,  and  purchased  by  his  son  W.  who  in  18S8  conveyed  it  to  defend- 
ant, his  mother.  Defendant  held  it  until  action  brought  in  1887.  Plaintiffs  were 
minors  untU  1878.  Held,  that  the  entries  under  the  deeds  oT  1876  and  1888  were 
new  entries,  not  continuaUons  of  the  preceding  possession,  and  that  plaintiffs*  right 
of  action  against  defendant  accrued  in  1883,  bringing  the  case  within  the  limita- 
tion of  10  years  of  Code  8.  C,  1870. 

-4.  Courts — Jurisdiction— Ck)URT  of  Ordinary — Sale  of  Decerent^s  Land, 

Land  was  sold  as  intestate  property  by  the  ordinary  in  1862,  on  the  application  of 
a  guardian  ad  lUern^  but  notice  was  not  given  to  the  decedent's  heirs,  wno  were  in- 
fants, either  of  the  appointment  of  the  guardian  or  of  the  proceedings  to  sell.  Held, 
irt  of  ordinary  was  of  limited  jurisdiction,  J       -        ' 


that  the  court  of  ordinary  was  of  limited  jurisdiction,  and  the  sale  was  void. 

Appeal  from  cominon  pleas  circuit  court  of  Abbeville  coimty;  J.  J.  Nor- 
ton, Judge. 

Action  by  Mary  F.  Johnson  and  Mattie  Williains  against  Louisiana  A. 
Oobb  for  certain  land.  There  was  a  judgment  for  plaintitts,  and  defendant  ap- 
j)ealed. 

Qraydon  d-  Gray  don,  for  appellant.    Pesrin  &  Coihran,  fcr  appellees. 

MoGk>WAN,  J.  This  was  an  action  bj  the  plaintiffs  (heirs  at  law  of  James 
W.  Buchanan)  for  "a  tract  of  land  on  C'orunaca  creek,  formerly  belonging  to 
James  W.  Buchanan,  containing  78  acres,  more  or  less,  bounded  by  lands 
now  or  formerly  owned  l)y  B.  Z.  Henderaon,  D.  W.Aiken,  William  Buchanan, 
and  others."  The  defendant  made  two  defenses:  FirsU  slid  "admits  that  she 
is  in  possession  of  about  140  acres  of  land  iormeriy  belonging  to  James  VV. 
Buchanan,  lying  within  the  boundaries  stated  iu  the  complaint,  and  admits 
vshe  withholds  tlie  same  from  the  plaintiffs,  but  she  denies  /»acli  and  every 
other  allegation;"  and,  for  a  seco-nd  defense,  she  pleads  the  statute  of  limitii- 
tions. 

The  plaintiffs  reside  in  the  state  of  Mississippi,  and  on  Friday,  February 
10,  1888,  the  defendant  gave  notice  tiiat  she  would  move  the  court,  upon  the 
call  of  the  case  for  tritil,  to  require  security  fi)r  costs.  J  he  case  was  called  for 
trial  on  Monday,  February  13,  1888.  His  honor  refused  the  motion,  on  the 
ground  that  legal  notice  had  not  been  given,  and  of  the  laches  of  the  defend- 
ant in  making  the  motion.  The  issues  were  then  opened  to  the  jury.  There 
is  no  "case"  stated,  as  required  by  the  rule  of  court,  but  the  whole  testimony 
is  printed;  making  it  necessary  for  the  court  to  eliminate  from  the  mass  so 
mucli  as  bears  upon  the  points  of  law  necessary  to  be  considered.  As  well 
AS  we  can  gather  tliem,  tlie  leading  facts  are  as  follows:    James  Wesly  Buch- 
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anan  owned  a  small  tract  of  land  in  Abbeville  county.  He  losfc  his  wife; 
leaving  two  infant  daugliters,  Martlia  and  Mary, — the  former  l>orn  July  21. 
1857.  and  tlie  latter  April  29,  1869.  These  children,  when  very  young,  were 
sent  to  Mississippi,  where  they  were  cared  for  by  friends,  and  have  remained 
ever  since.  The  f<ither,  James  W.  Buchanan,  went  into  the  Confederate  army» 
and  fell  in  battle,  intestate,  in  the  year  1862.  On  October  22,  1862,  William 
Buchanan,  the  grandfather  of  Martha  and  Mary,  who  were  still  in  the  state 
of  Mississippi,  petitioned  William  Hill,  Esq.,  then  the  ordinaiy  of  Abbeville 
county,  to  sell  the  land  of  the  intestate,  James  W.  Buchanan,  for  distribution 
between  the  two  absent  minors  as  his  only  heirs.  On  the  same  day  the  said 
William  Buchanan  was  appointed  guardian  tzd  litem  of  the  said  children,  and 
for  them  consented  that  the  land  might  be  sold,  which  was  accordingly  done 
on  sales-day  in  December,  1862.  The  land  was  bid  off  by  one  Thomas  K. 
Williams  for  61,800.  and  the  said  ordinary  executed  to  him  titles.  On  March 
15,  1864,  the  ordinary  granted  letters  of  general  guardianship  of  the  childrea 
to  William  Buchanan,  who  received  the  purchase  money  of  the  land,  no  psirt 
of  which  ever  reached  the  plaintiffs  in  their  homes,  —Mississippi.  It  appears 
that  there  is  no  writ  of  summons  in  the  record;  nor  any  evidence  of  service 
or  notice  to  plaintiffs,  either  in  the  proceedings  for  the  sale  of  the  land,  or  the 
appointment  of  guardian  ad  litem,  or  of  general  guardian.  The  whole  pro- 
ceeding was  entirely  without  their  knowledge.  The  matter  is  not  very  clear, 
but  it  seems  that  C.  A.  Cobb,  the  husband  of  the  defendant,  took  Williams^ 
place  in  the  purchase.  He  certainly  paid  most  of  the  purchase  money  to  the 
ordinary,  and  it  is  claimed  that  Williams  made  her  a  deed,  whicli  is  now  lost, 
— the'time  does  not  appear,  but  is  believed  to  be  about  the  time  the  purcliase 
money  was  paid  to  the  ordinary,  viz.,  December  7,  1863.  Certainly  about 
this  time  C.  A.  Cobb  took  possession  of  the  land,  and  continued  to  hold  it 
until  he  died,  in  1876,  when  it  was  sold  as  his  intestate  property  for  pai-tition 
among  his  heirs,  and  bid  off  by  W.  M.  Cobb,  one  of  the  heirs,  and  title  U> 
tlie  same  was  made  to  him  by  T.  B.  Millfokd,  Esq.,  judge  of  probate,  on 
December  12, 1876.  The  purchaser,  W.  M.  Cobb,  took  possession,  and  paid 
a  large  part  of  the  purchase  money;  but,  finding  that  he  was  unable  to  pay 
the  balance,  he  sold  and  conveyed  the  land,  on  October  3. 1888,  to  his  mother, 
Ihe  defendant;  who  thereby  regained  possession,  and  retained  it  until  the  ac- 
tion was  brought,  on  January  12,  1887.  The  plaintiffs  claim  that,  as  the 
only  heirs  of  James  W.  Buchanan,  the  title  to  the  land  descended  to  them; 
and  that  they  were  not  divested  of  that  title  by  the  irregular  and  pei^unctor^' 
proceedings  had  in  the  court  of  ordinary  for  the  sale  of  the  land,  wliich  took 
place  while  they  were  minors  in  the  state  of  Mississippi,  and  without  pretense 
of  notice  to  them;  and  that  said  proceeding  was  therefore  absolutely  void;. 
and  also  that,  being  minors  in  law  until  the  youngest  sister  attained  her  ma- 
jority, on  April  29, 1880,  they  were  not  bound  by  the  statute  of  limitations  on 
January  12,  1<^87,  when  this  aclion  was  brought,  six  years,  eight  months, 
and  thirteen  days  thereafter.  Upon  the  close  of  the  plaintiffs*  testimony  the 
defendant  made  a  motion  for  a  nonsuit  on  several  grounds,  which  will  he  re- 
ferred to  hereafter.  The  judge  refused  the  motion,  and  the  trial  proceeded. 
Botii  parties  submitted  requests  to  charge,  but  it  will  not  be  necessary  to  no- 
tice any  of  them,  except  those  to  which  there  are  exceptions.  Under  the 
charge  the  jury  found  for  the  plaintiffs  '*  the  land  in  dispute;"  and  the  defend- 
ant appeals  to  this  court  upon  numerous  exceptions,  (20  in  number,)  which 
are  printed  in  the  brief,  and  need  not  be  set  out  here.  We  will  endeavor  to 
classify  and  consider  them  in  the  order  of  the  subject-matter. 

Motion  for  Ntyntfuit.  1.  Because  the  plaintiffs  failed  to  show  any  title  to 
the  land  in  dispute.  It  is  true,  there  is  a  rule,  in  actions  for  the  recovery  of 
land,  that  the  plaintiff  must  recover  (if  at  all)  on  the  strength  of  his  own  title; 
but  to  that  rule  there  is  a  well-established  exception,  when  the  plaintiff  and 
defendant  both  claim  from  the  same  source.    It  appears  that  these  plaintiffs- 
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claimed  as  the  heirs  of  James  W.  Buchanan,  who  owned  the  land  before  it 
was  sold  by  the  ordinary  as  his  intestate  property;  and  that  at  that  sale  C.  A. 
Cobb,  the  husband  of  the  defendant,  (through  one  Wiliianis,)  purcliased  the 
land,  and  soon  after  went  into  tiie  possession  of  it;  claiming  under  the  said 
James  W.  Buchanan,  deceased .  We  a^^ree  with  the  j  udge  that  this  brought  the 
case  clearly  within  the  exception  above  indicated,  and  that  in  tracing  title  it 
was  unnecessary  for  the  plaintiiTs  to  go  further  back  than  to  the  said  James 
W.  Buchanan,  the  common  source  of  title.  See  Hill  v.  Robertson,  1  8trob.  1, 
a  case  very  much  like  this  in  many  respects,  in  which  Judge  Evans  said:  "It 
is  against  the  moral  policy  of  the  law  to  permit  one  to  dispute  the  title  under 
which  he  took  possession  of  tl»e  land."  JSee  Bouham  v.  JBitfhop,  23  S.  G.  100,. 
and  Qeiger  v.  Kaigler,  15  8.  C.  262,  and  autliorities  there  cited. 

2  and  3,  as  we  understand  it,  make  tlie  point  that  the  land  sued  for,  indi* 
eating  the  boundaries,  was  not  shown  to  be  the  land  referred  to  by  the  de- 
fendant as  being  in  her  possession.  It  is  true  tlie  number  "of  a-  res,  more  or 
less,"  were  different,  but  there  was  complete  identity  in  all  other  respects, — 
that  the  land  ''formerly  belonged  to  James  W.  Buchanan,"  and  "lying  within 
tlie  boundaries  stated  in  the  complaint."  The  defendant  in  her  answer  "ad- 
mits that  she  is  in  possession  of  about  140  acres  of  land,  formerly  belonging 
to  James  W.  Buchanan,  lying  within  the  boundaries  stated  in  the  complaint, 
and  admits  that  she  withholds  the  same  from  the  plaintiffs, "  etc.  It  is  clear 
that  the  defendant  did  not  mean  to  deny  the  identity  of  the  land,  but  to  rely 
upon  her  title.  When  the  number  of  iicres  is  referred  to  as  part  of  "the  dt*- 
scripiion"  of  the  land,  it  may  he  controlled  by  other  facts, — such  as  the  bound- 
aries. The  thing  sued  for  Wcis  "all  that  tract  of  land,"  etc.  We  do  not  think 
the  judge  erred  in  refusing  to  take  the  question  from  the  jury  by  granting  a 
nonsuit  for  want  of  identity.  SeeJBurkitdale  v.  Toomer,  Harp.  290,  and  Brat- 
ton  V.  Clatcifon,  3  Strob.  127. 

5.  Because  there  was  a  total  failure  of  evidence.  The  judge,  in  the  exer- 
cise of  his  judgment,  tliought  there  was  some  evidence  to  go  to  the  jury,  and 
we  cannot  say  that  in  this  he  was  in  error. 

4.  This  ground  refers  to  the  defense  of  the  statute  of  limitations;  and,  as 
that  is  a  very  important  question  in  the  ciise.  we  will,  for  the  sake  of  clear- 
ness and  to  prevent  repetition,  take  it  up  in  connection  with  the  numerous 
exceptions  for  a  new  trial  on  tliat  subject. 

New  Trial,  Exception  18  complains  that  it  was  error  to  refuse  to  grant 
the  order  for  security  for  costs.  The  exception  wiis  not  pressed  in  the  argu- 
ment. Under  the  case  of  McMillan  v.  JlcCaif,  2  S.  C.  390,  it  may  be  doubted 
wliether  an  order  concerning  security  for  costs  is  reviewable  on  appeal,  un- 
less it  results  in  a  termination  of  the  action  by  a  nonsuit.  The  notice  seems 
to  have  been  very  short.  Four  days'  notice  should  be  given  of  a  motion  re- 
quiring security  for  costs.  Besides,  the  motion  should  have  been  made  at  an 
earlier  stage  of  the  ciise.  Dulany  v.  Elford,  22  S.  C.  304.  Exceptions  12 
and  19  charge  error  in  the  ruling  of  the  judge  that  the  jurisdiction  of  the  old 
court  of  ordinary  was  liuuted  and  special,  and  that  the  whole  proceedings, 
under  which  the  land  was  soUl  as  the  intestate  property  of  James  W.  Buch- 
anan, deceased,  was  absolutely  void,  and  did  not  operate  to  divest  the  plain- 
tiffs of  title  to  the  land  as  the  heirs  at  law.  We  think  there  was  no  error  in 
this.  The  only  persons  who  had  "an  interest"  in  the  land  were  infants  liv- 
ing in  the  state  of  Mississippi.  The  record  shows  that  they  had  no  notice  of 
any  kind  whatever,  and,  as  a  matter  of  course,  the  whole  proceeding  was 
without  authority,  and  void.  As  was  said  by  Judge  Evans  in  Hill  v.  Robert" 
son,  aupra,  (a  case  in  many  respects  like  this:)  "It  would  be  a  waste  of  vvords 
to  attempt  to  prove  that  the  proceedings  of  a  court  of  limited  jurisdiction,  in 
a  case  clearly  without  its  jurisdiction,  are  absolutely  void,  and  may  be  so  de- 
ciaredy  whenever  the  question  is  presented,  whether  directly  or  collaterally." 
We  have  lately  had  occasion  to  consider  this  subject,  in  a  case  not  so  strong 
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as  this,  and  we  think  it  is  not  necessary  to  go  into  the  argument  again,  or  do 
more  than  cite  that  case  not  yet  published. 

All  the  otlier  exceptions,  in  different  forms,  relate  to  the  statute  of  limita- 
tions, and  complain  of  errors  of  the  charge  in  reference  thereto.  As  the  par- 
ties are  not  agreed  as  to  what  the  judge  did  charge,  it  may  be  well  to  give  his 
words.  He  said:  ''In  order  to  constitute  title  by  the  statute  of  iimitiAions, 
it  was  necessary  before  our  Code,  which  was  adopted  in  1870,  that  some  one 
pei-son  must  have  held  land  ten  years  adversely  to  the  party  in  whom  the  sup- 
posed legal  title  existed;  that  is,  if  A.  has  the  land  in  possession  adversely 
for  nine  years,  and  sells  it  to  B.,  A.  could  not  set  up  title  as  a  real  owner,  for 
neither  he  nor  B.  could  claim  it,  as  neither  had  held  it  continuously  for  ten 
years,  although  both  had  held  it  for  eighteen  years,  it  B.  held  it  nine  years. 
But  that  applies  only  to  the  case  of  adults.  If  they  are  minors,  then  a  differ- 
ent relation  prevails.  Two  might  hold  twenty  years  adversely,  or  one  person 
might  hold  adversely  to  a  minor;  that  would  not  give  title.  But  if  he  held 
twenty-six  years  adversely  to  a  minor,  that  would  give  title  under  the  old 
law.  The  law  required  that  one  person  could  hold  ten  years  against  anybody, 
and  at  least  five  of  those  years  must  have  been  adverse  to  the  minor,  after 
minority  ceased.  ♦  ♦  ♦  The  plaintiff  has  then  proved  a  title  from  Will- 
iams to  Cobb;  then  a  sale  as  the  property  of  Cobb;  and  then  a  sale  by  the  par- 
chaser  at  that  sale  to  Mrs.  Cobb.  Now,  the  dates  of  these  deeds  were  as  fol- 
lows: Deed  from  Hill,  ordinary,  '62.  That  would  b::»  a  color  of  title  from 
which  adverse  possession  would  begin  December  1, 1862.  Then  the  lost  deed 
of  Cobb.  That  would  not  be  material,  if  you  come  to  the  conclusion  that 
these  parties  w^ere  minors;  because  no  holding  would  affect  that  title  as  mi- 
nors. Then  the  deed  of  Cobb  (W.  M.)  of  187(>.  That  is  the  first  deed  after 
the  majority  of  plaintiffs,  [mistake, — they  were  minors  until  1880.]  The  last 
one  of  the  plaintiffs  was  born  April  29,  1859,  and  would  have  been  of  age  in 
1880,  and  this  deed  was  made  out  during  the  minority  too;  and  the  next  deed 
was  from  W.  M.  Cobb,  October  8,  1883,  to  Louisiana  A.  Cobb.  Now,  gentle- 
men, are  the  dates  of  these  deeds  correct?  If  so,  W.  M.  Cobb  did  not  hold 
ten  years  adversely  to  the  plaintiffs;  nor  did  Louisiana  A.  Cobb  hold  adversely 
to  the  plaintiffs,  because  ten  years  had  not  expired,  and  she  is  not  able  to 
trace  her  title  to  any  one,  according  to  the  testimony,  who  did  hold  adversely 
for  ten  years  as  against  these  minors,  five  years  of  which  was  after  their  com- 
ing of  age.  Therefore,  if  you  believe  that  these  deeds  were  dated  as  of  the 
dates  that  they  purport  to  have  been  dated,  then  the  title  by  adverse  posses- 
sion would  fail,"  etc.  It  will  be  observed  that  the  law  as  to  the  effect  of  the 
successive  sales  and  transfers  of  the  land  was  announced  without  taking  any 
account  of  the  fact  that  W  M.  Cobb  was  the  son  and  Mrs.  Cobb  the  widow  of 
C.  A.  Cobb,  the  original  adverse  possessor;  and  it  is  earnestly  insisted  that 
this  was  error;  that  Mrs.  Cobb  and  W.  M.  Cobb  being  of  "the  heirs"  of  C.  A. 
Cobb,  their  possession  may  be  regarded  as  the  continuance  of  his;  that  there 
was,  in  fact,  but  one  continuous  possession,  w^hich,  commencing  in  1863,  (be- 
lore  the  Code  1870,)  when  an  action  accrued  to  the  minors  against  C.  A.  03bb 
under  the  old  statute,  continued  unbroken  down  to  the  time  the  action  was 
brouglit  against  Mrs.  Co.bb,  (1887;)  and  five  years  of  that  time  having  been 
after  tlie  youngest  child  reached  her  majority,  the  bar  was  complete  under  the 
old  statute,  (1788)  wliich  only  allowed  five  years  after  maturity.  Hill  v.  Con- 
nelly,  4  Rich.  X^aw,  619.  It  may  be  that  this  would  have  been  the  result  if 
the  land  had  never  been  sold  by  order  of  court  as  the  property  of  C.  A,  Cobb, 
deceased,  and  the  wife  and  cliildren  had  simply  remained  on  the  land  as  "the 
lieirs"  of  C.  A.  Cobb.  As  was  said  in  the  late  case  of  Daren  v.  Kee,  26  S.  C. 
224.  2  S.  E.  Kep.  4:  "  We  take  it  to  be  settled  that,  when  there  is  no  new  en- 
try, but  the  heir  is  in  of  his  ancestor's  possession,  the  possession  of  the  heir 
is  that  of  tiie  ancestor,  and  may  be  united  with  it  in  making  out  the  necessary 
period  to  give  title."     So  that  the  question  is  reduced  to  ttiis:    Did  the  sale 
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of  the  land  in  1876,  as  the  intestate  property  of  C.  A.  Cobb,  for  partition 
among  his  heirs,  brealc  the  continuity  of  the  possession  by  **the  heirs"  as 
such?  It  seems  to  us  that,  when  the  land  was  sold  as  the  property  of  0.  A. 
Cobb,  deceased,  and  title  executed,  his  original  possession  then  ended,  (and, 
as  the  plaintiffs  were  minors  during  the  whole  period  of  his  possession,  it 
passes  for  nothing  as  against  them ;)  and  the  purchaser,  W.  M.  Cobb,  although 
a  son,  under  the  title  of  tlie  probate  judge  to  him  was  not  "in  of  his  ances- 
tor*-s  possession,"  but  by  "a  new  entry"  in  his  own  individual  right;  that  the 
title  to  him,  and  his  possession  under  it,  gave  a  new  possession,  not  as  "heir," 
but  as  purchaser;  and  the  same  as  to  the  sale  and  conveyance  of  \V.  M.  Cobb 
to  his  mother,  the  defendant,  in  1883.  "Entry"  is  defined  to  be  "the  act  of 
going  on  land,  or  doing  somethini;  equivalent  with  the  intention  of  asserting 
a  right  in  the  land."  Uap.  & L.  Law  Diet.  tit.  "Entry;"  and  see  the  ease  of 
Congdon  v.  Morgan,  14  S.  C.  588,  where  Mr.  Justice  McIyek  said:  "  When, 
therefore,  the  defendants,  by  their  agent,  McQuoid,  subsequently  took  posses- 
sion and  ousted  tlie  plaintiffs,  that  was  a  new  trespass,  for  which  they  became 
liable  to  suit,  and  their  possession  must  be  regarded  as  originating  in  such  tres- 
pass, and  not  as  a  continuation  of  the  possession  of  Arthur  Morgan  cast  upon 
tbem  by  descent;  because  such  possession  had  not  only  been  interrupted,  but 
put  an  end  to,  by  the  possession  rightfully,"  etc.  In  the  view  that  neither 
the  father,  C.  A.  Cobb,  nor  the  son,  W.  M.  Cobb,  had  acquired  title  as  against 
the  plaintiffs,  and  that  the  continuous  poss^'Ssion  of  the  "heirs"  as  such  had 
been  broken,  and  Mrs.  Cobb,  the  defendant,  could  not  tack  her  possession  to 
that  either  of  her  deceased  husband  or  of  her  son,  \V.  M.  Cobb,  from  whom 
she  purchased,  but  must  stand  on  her  own  individual  "entry"  under  the  deed 
to  her  from  her  son  in  1888,  (when  for  the  first  time  an  action  accrued  to  the 
plaintiffs  against  her  individually,)  it  follows  that  the  action  tvas  against  her 
fur  her  own  adverse  possession,  which  commenced  in  1888,  alter  the  adop- 
tion of  the  new  statute,  (1870,)  which  therefore  must  control  the  case;  and 
that,  not  having,  according  to  the  terms  of  that  statute,  possession  for  10 
years  after  disability  removed,  the  bar  of  the  statute  was  not  complete.  There 
were  in  the  numerous  exceptions  some  sulH>rdinate  points  made,  but  we  think 
they  are  all  substantially  disposed  of  by  the  above  ruling  upon  the  main  ques- 
tion. The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court 
be  affirmed* 

Simpson,  C.  J.,  and  McI ver,  J.,  concur. 


In  re  Jager.    In  re  Eckel.    In  re  McElree,  (two  cases.) 
{Suvreme  Court  of  i^onth  Carolina,    October  19, 1888.) 

1,  Ikdictkbnt  and  Intormatiok— Pkesbktation  of  IXFOBBtATioN— Oppicial  Oath. 
The  personal  presentation  by  the  oorporation  counsel  of  an  information  signed  by 
him,  in  which  it  is  stated  that  it  was  made  in  the  city  court  on  his  oath  of  office, 
will  be  regarded  as  the  actual  taking  of  the  official  oath  by  him,  requirod  in  certain 
cases  by  Gen.  St.  8.  C.  $  3181. 

3.  Criminal  Law— Violatiox  of  City  Ordixaxce— Evidence. 

One  charged  with  violating  a  city  license  law  cannot  show  on  the  trial  that  the 
law  is  not  "^just  and  wise*'  within  the  meaning  of  act  S.  C.  1881,  (17  St.  .582,)  pro- 
viding that  the  city  council  may  require  payment  of  such  sums  as  licenses  as  '*in 
their  judgment  be  just  and  wise, "  etc. 

8.  License— CoxsTiTL'TioNAX,  Law— Power  of  City— Exercise  of  Taxing  Power. 

The  above  act^  authorizing  a  license  tax  on  citizens  engaged  in  any  calling,  busi- 
ness, or  profession,  is  not  unconstitutional  as  authorizing  a  municipal  corporation  to 
raise  revenue  by  an  exercise  of  the  taxing  power. 

4L   SAlOfr^LlBBRTT  OF  THE  PRESS. 

Nor  is  it  unconstitutional  ad  permitting  a  tax  on  newspapers,  and  thus  violating 
the  constitutional  provision  in  regard  to  "the  liberty  of  the  press. " 
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5.  Same— Violation  of  Law— Contixuixg  Offensb. 

Under  an  ordinance  imposing  a  fixed  penalty  for  '*each  and  eveiy  offense, "  the 
continuing  to  carry  on  the  business  constituting  the  offense,  after  the  filing  of  an 
information,  constitutes  a  new  offense.  - 

6.  Druggists— License — Validity. 

A  tax  of  a  druggist  under  the  act  is  not  void  for  the  reason  that  he  has  already 
had  a  license  from  the  board  of  pharmaceutical  examiners  of  the  state,  as  required 
by  Gen.  St,  S.  C.  i$$  924-926. 

Appeal  from  city  court  of  Charleston ;  W.  A.  Pringle,  Recorder. 
Informations  against  Jager,  Eckel,  and  McElree  for  vioiations  of  an  ordi- 
nance of  the  city  of  Charleston.     Defendants  were  found  guilty,  and  appeal. 
A .  Q,  Magratht  tor  appellants.    Chas,  Inglesbpt  Corp.  Counsel,  for  appellee. 

McGowAN,  J.  These  were  informations  in  the  city  court  of  Charleston  for 
alleged  violations  of  an  ordinance  of  the  city,  entitled  "An  ordinance  to  regu- 
late licenses  for  the  year  1888,"  ratified  December  31,  1887;  the  first,  for  car- 
rying on  unlawfully  the  business  of  "a  dealer  in  dry  goods"  without  having 
paid  the  license  required  therefor;  the  second,  for  carrying  on  unlawfully  the 
business  of  '*a  dealer  in  drugs  and  medicines,"  without  a  license;  the  third, 
for  carrying  on  unlawfully  the  business  of  *' publishing  a  daily  newspaper, 
worked  by  steam,"  without  a  license;  and  the  fourth,  for  a  second  offense, 
against  the  same  person,  (John  McElree,)  for  publishing  his  *'daily  newspa- 
per" without  a  licenst*  at  a  period  later  than  the  filing  of  the  first  information 
against  him.  As  the  cases  involved  the  same  general  question,  they  were 
heard  together,  and  will  be  so  considered  now.  In  order,  however,  to  pre- 
vent confusion,  we  will  address  ourselves  to  the  first  case  named,  with  the 
understanding  that  what  is  said  shall  apply  to  all  the  cases,  except  where 
they  may  differ  in  character,  and  in  that  case  attention  will  be  nailed  to  such 
difference.  The  information  was  drawn  from  that  set  out  in  the  Case  of 
Olioer,  21  S.  C.  318,  suiting  that  "Charles  Inglesby,  corporation  counsellor 
the  city  of  Charleston,  comes  into  court,  and  upon  his  oath  of  office  gives  the 
court  to  understand,"  etc.,  and  was  signed  by  the  corporation  counsel,  and  in- 
doraed  as  follows:  "On  hearing  the  above  Information,  and  on  motion  of 
Charles  Inglesby,  corporation  counsel,  it  is  ordered  that  the  same  be  filed,  and 
that  the  said  case  be  fixed  for  trial  on  the  first  Monday  of  March,  1888,  at  10 
o'clock  A.M.,  and  that  a  copy  of  said  information  and  of  this  order  be  forth- 
with served  upon  the  said  A.  W.  Jager.  [Signed]  W.  A.  Prinole,  Re- 
corder." The  information  having  been  read,  the  defendant  moved  to  quash 
it  on  the  ground  that  it  was  not  sworn  to,  as  the  law  required.  The  motion 
was  refused,  and  the  trial  proceeded.  The  recorder  states  that  the  corpora- 
tion counsel  introduced  the  clerk  of  council,  who  proved  the  ordinance  rati- 
fied December  31,  1887.  "To  regulate  licenses  for  the  year  1888."  In  the 
cross-examination  the  defendant  called  for  the  production  of  the  proceedings 
of  the  city  council,  to  show  on  the  face  of  those  proceedings  that  the  ordi- 
nance in  question  was  not,  as  required  by  law  and  the  act  of  the  general  as- 
sembly, "wise  and  just."  The  recorder  overruled  the  motion,  stating  that  it 
was  for  the  city  council,  and  not  the  jury,  to  determine  whether  the  ordi- 
nance in  question  was  "wise  and  just."  Defendant  excepted.  The  corpora- 
tion counsel  then  proved  that  the  defendant  was  carrying  on  a  business  as 
charged  In  the  information,  and  had  not  taken  out  a  license  for  the  same  as 
required.  The  corporation  counsel  having  closed,  the  defendant  proved  by 
the  city  assessor  that  he  had  duly  returned  for  taxation,  as  personal  property, 
the  stock  of  goods,  wares,  and  merchandise  witli  wliich  he  was  carrying  on 
the  business  for  which  the  ordinance  required  him  to  take  out  a  license.  He 
submitted  sundry  requests  to  charge,  which  were  refused,  but  which  need 
not  be  set  out  here,  inasmuch  as  they  all  appear  in  the  exceptions  and  grounds 
of  appeal.    Under  the  charge  of  the  recorder  the  jury  found  the  defendant 
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^'guilty."  and  he  appeals  to  this  court  upon  various  exceptions,  (14  in  nnm- 
Ijer.)  which  are  in  the  brief,  but,  as  they  are  long  and  state  the  matter  in 
various  forms,  need  not  be  restated  here.  We  think,  for  the  sake  of  clear- 
ness, they  may  becofndensed  into  the  following  propositions:  (1)  That  his 
honor  erred  in  ruling  that  the  oath  required  to  an  information,  when  one  of 
the  penalties  imposed  for  the  violation  of  an  ordinance  is  imprisonment,  was 
sufficiently  complied  with  by  the  statement  in  the  information.  (2)  That 
the  power  to  issue  licenses  implies  that  the  mayor  and  aldermen  are  a  delib- 
erative body,  to  the  end  that  they  may  assist  each  other  by  their  united  wis- 
dom and  experience,  and  the  defendant  should  have  been  allowed  to  prove 
that  this  ordinance  was  not  the  act  of  a  deliberative  body,  and  the  result  of 
their  united  wisdom  and  experience,  and  to  show  that  on  the  face  of  the  pro- 
ceedings of  the  city  council  the  ordinance  was  not,  as  required  by  law  and  the 
act  of  the  general  assembly,  "wise  and  just. "  (3)  The  purpose  of  the  license 
tax  being  simply  for  revenue,  it  is  an  exercise  of  the  taxing  power,  and,  un- 
der the  constitution,  the  state  itself  could  not,  nor  could  it  authorize  a  munic- 
ipal corporation  to,  raise  revenue  by  such  a  mode  of  fixation.  In  other 
words,  that  the  act  of  the  legislature  (1881)  which  gives  the  power  to  the  city 
council  of  Charleston  to  levy  such  a  license  tax  is  unconstitutional.  (4)  That 
in  the  case  against  Eckel,  ''a  dealer  in  drugs  and  medicines,"  his  honor  erred 
in  refusing  to  charge  the  jury  that,  as  the  defendant  had  a  license  from  the 
state  board  of  pharmaceutical  examiners,  he  was  not  subject  to  municipal 
r^ulations.  (5)  That  in  the  first  case  against  John  McElree,  the  "publisher 
of  a  daily  news^iaper,"  his  honor  erred  in  refusing  to  charge  the  jury  that  to 
require  a  license  for  conducting  such  a  business  was  in  violation  of  the  dec- 
laration of  rights  in  the  constitution  of  the  state  in  regard  to  "the  liberty  of 
the  press."  (6)  That  in  the  second  case  against  the  same  person  (John  Mc- 
Elree) his  honor  erred  in  refusing  to  charge  that  the  power  to  pass  ordinances 
and  to  punish  for  their  violation  must  be  reasonably  exercised,  and  the  court 
will  not  so  construe  an  ordinance  as  to  multiply  one  offense  into  many,  and 
punish  for  each  separately. 

First.  As  to  the  exception  that  the  information  was  not  a  compliance  with 
the  law  in  respect  to  the  oath  required.  Section  2181  of  the  General  Statutes 
upon  this  subject  provides:  "Except  in  cases  for  the  violation  of  ordinances, 
wlien  imprisonment  is  imposed  in  addition  to,  or  in  the  alternative  of,  a  fine, 
in  which  cases  the  prosecution  shall  be  in  the  form  of  an  information  on  the 
official  oath  of  the  corporation  counsel,"  etc.  It  will  be  observed  that  the  in- 
formation itself  states  that  "Charles  Inglesby,  corporation  counsel  for  the 
city  of  Charleston  comes  into  court  here,  and  upon  his  oath  of  office  gives 
the  court  to  understand,"  etc.  The  recorder  repoiis  that  "the  information 
was  presented  to  him  in  term-time  by  the  corporation  counsel,  with  his  sig- 
nature attached.  The  pei-sonal  presentation  by  the  corporation  counsel  of  an 
information  signed  by  him,  in  which  it  is  stated  that  it  is  made  in  the  city 
court  of  Charleston,  upon  his  oath  of  office,  I  regarded  as  the  actual  taking  of 
the  oath  required  by  law  and  quite  as  legal,  although  expressed  in  writing  or 
in  print  as  if  expressed  verbally. "  We  cannot  say  this  was  error.  See  In  re 
Oliver,  21  S.  C.  322. 

Second.  As  to  the  refusal  of  the  recorder  to  require  the  production  of  the 
proceedings  of  the  city  council  on  the  occasion  of  the  passage  of  the  ordinance 
under  which  the  information  was  filed.  The  act  of  1881  (17  St.  bS2)  provides 
"  that  the  city  council  of  Charleston  be  and  are  hereby  authorized  to  require 
the  payment  of  such  sum  or  sums  of  money,  not  exceeding  five  hundred  dol- 
lars, for  license  or  licenses,  as  in  their  judgment  be  just  and  wise,  by  any  per- 
son or  persons  engaged,  or  intending  to  engage,  in  any  calling,  business,  or 
profession,  in  whole  or  in  part  within  the  limits  of  the  city  of  Charleston, ex- 
cept," etc.  "Sec.  2.  The  said  city  council  of  Charleston  is  hereby  author- 
ized to  pass  such  ordinances  as  are  necessary  to  caiTy  the  intent  and  puiv 
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poses  of  this  act  into  full  effect,  **  etc.  The  defendant  called  for  the  production, 
of  the  proceedings  of  the  city  council,  for  the  purpose,  as  alleged,  of  showing^ 
on  their  face  that,  in  passing  the  ordinance  in  question,  the  city  council  did 
not  act  as  a  deliberative  body,  but  hastily,  and  upon  considerations  which  ex* 
eluded  the  exercise  of  wisdom  and  experience;  and  therefore  said  ordinance 
was  not,  as  expressly  required  by  the  act,  "just  and  wise."  The  recorder 
states:  "I  overruled  the  proposal,  for  the  reason  that  under  the  act  of  the 
general  assembly,  above  referred  to,  it  was  for  the  city  council,  and  not  for 
the  jury,  to  determine  whether  the  ordinance  was  «  wise  and  just; '  that  tlie 
ordinance  itself  was  the  hi$;hest  and  best  evidence  that,  in  the  opinion  of  the 
city  council,  the  licenses  therein  enacted  were  '  wise  and  just,'  and  it  was 
not  competent  to  go  behind  the  ordinance  to  show  the  private  and  individual 
opinions  of  membei-s  of  council,''  etc.  We  cannot  say  that  this  was  error. 
It  was  not  the  intention  of  the  act  to  leave  open  for  inquiry  the  question  of 
the  wisdom  or  justice  of  every  ordinance  which  might  be  passed  under  it,  but 
to  give  to  the  city  council  the  power  to  require  the  payment  of  such  sums  for 
licenses  "as  in  their  judgment  was  just  and  wise,"  and  that  such  was  "their 
judgment"  in  this  case  must  be  considered  as  conclusively  shown  by  the  ordi- 
nance itself.  Sometimes  questions  do  arise  as  to  whether  an  enactment  was 
passed  according  to  fixed  requirements;  as,  for  example,  whether  it  received 
the  requisite  majority,  or  passed  in  a  constitutional  shape.  £ven  in  such 
cases,  however,  very  grave  doubt  has  been  expressed,  whether  the  enactment 
itself,  with  the  broad  seal  of  the  proper  authority  attached,  should  not  be 
taken  "as  imparting  absolute  verity."  See  Attorney  General  v.  Hagood,  13- 
8.  C.  60.  But,  be  that  as  it  may,  it  seems  to  us  that  to  allow  one  charged  with 
an  offense  under  a  law  to  defend  himself  by  showing  that  such  law,  although 
passed  in  due  form,  was,  in  the  separate  opinions  of  those  who  passed  it,  not 
"just  and  wise,"  would  be  subversive  of  the  fundamental  principle  of  judi- 
cial authority  and  of  all  good  government 

Third,  Then  as  to  the  alleged  unconstitutionality  of  the  act  of  the  general 
assembly  (1881)  which  purports  to  give  the  city  council  of  Charleston  the 
power  to  raise  revenue  by  a  license  tax  upon  citizens  engaged  in  any  calling, 
business,  or  profession.  This  subject  was  elaborately  and  ably  argued  at  the- 
bar.  But  it  would  seem  unnecessary,  if  not  improper,  for  this  court  to  re- 
open the  argument  after  the  precise  point  had  been  ruled  in  at  least  four  cases. 
In  Re  Olioer,  21  S.  C.  325,  it  was  said :  ''We  think  it  would  result  in  no  good 
to  reopen  the  argument  and  renew  the  discussion.  It  concerns  the  interest 
of  all  that  the  law  and  its  interpretation  should  be  settled."  In  the  case  of 
State  V.  Hayne,  4  S.  C.  413,  after  full  and  careful  consideration,  it  was  de- 
cided that  "a  tax  on  professions  or  avocations  is  not  forbidden  by  the  consti- 
tution of  this  state,  either  in  terms  or  by  implication;  and  that  for  the  non- 
paymeTit  of  a  tax  on  business  a  penalty  may  be  imposed,  to  be  recovered  bj 
an  indictment  as  for  a  misdemeanor,"  etc  In  the  case  of  State  v.  Columbia^ 
6  S.  C.  1,  it  wjis  held  "that  the  legislature  is  not  forbidden^by  the  constitu- 
tion from  empowering  municipal  corporations  to  enforce  taxes  on  business, 
avocations,  and  professions,  and  to  fix  a  different  rate  for  each  distinct  class 
of  per:jons  subject  to  the  tax.  That  whatever,  in  this  regard,  the  stat^  her- 
self could  do,  she  might  authorize  a  municipal  corporation  to  do  within  its 
limits.  In  this  ease,  no  doubt  has  been  suggested  that  the  act  of  the  legisla- 
ture, if  constitutional,  does  not  fully  authorize  the  ordinance  of  the  city  coun- 
cil under  which  these  proceedings  were  instituted."  The  case  of  Charlei^tati 
V.  OUoeVf  16  S.  G.  50,  then  followed;  and,  although  it  was  held  in  that  case 
that  the  ordinance  of  the  city  council  was  not  authorized  by  the  act  of  the  leg- 
islature (1870,  14  St.  409.)  which  was  unconstitutional  for  the  technical  trea- 
son that  it  did  not  relate  to  but  one  subject,  which  was  expressed  in  the  title, 
yet,  so  far  as  concerned  the  principles  and  doctrine  announced  on  the  subject 
now  in  question,  it  expressly  recognized  and  approved  the  cases  of  Hayne  ikndL 
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City  of  Columbia.  And  In  the  case  of  Railroad  v.  Qihhes,  27  S.  C.  386, 4  S. 
£.  Bep.  49,  as  late  as  1887,  the  chief  justice,  in  delivering  the  judgment  of 
the  court,  said:  "Is  article  1,  §  36,  (of  the  constitution,)  exhaustive  upon 
this  subject?  This  question  was  fully  and  thoroughly  examined  and  deter- 
mined in  State  v.  Hayne,  4  S.  C.  403,  the  court  holding,  after  a  most  elabo- 
rate review  and  discussion  of  the  whole  matter  in  all  its  phases,  that  this  sec* 
tion  was  not  exhaustive  as  to  the  powers  of  the  general  assembly  on  the  sub- 
ject of  taxation,  and  while,  when  a  tax  is  imposed  upon  property,  (which  it 
is  admitted  is  the  general  subject-matter  for  taxation,)  it  must  be  assessed 
upon  the  value  of  the  property,  and  not  otherwise,  yet  that  the  state  was  not 
limited  to  property  a»the  only  basis  of  taxation,  and  in  that  case  a  tax  on  the 
profession  of  law,  in  the  shape  of  a  license  fee,  was  held  constitutional/'  Un» 
der  these  circumstances  we  cannot  reopen  the  argument,  but  are  required  by 
force  of  the  doctrine  of  stare  decisis  to  hold  that  the  question  has  been  finally 
settled  in  this  state  adversely  to  the  appellants. 

Fourth,  It  is  insisted  that  Eckel,  "a  dealer  in  drugs  and  medicines,''  could 
not  be  made  to  pay  a  license  tax  on  his  calling,  for  the  reason  that  he  already 
had  a  license  from  the  board  of  pharmaceutical  examiners  of  the  state,  and 
that  the  recorder  should  have  so  charged  the  jury  The  recorder  states:  ''I 
charged  the  jury  as  I  had  done  in  the  other  cases.  I  instructed  them  that  the 
same  objections  as  to  one  having  a  license  from  the  board  of  pharmaceutical 
examiners  might  be  made  to  one  having  a  license  to  practice  law,  who  held 
a  license  from  the  courts  of  the  state,  but  that  the  supreme  court  had  decided, 
in  the  case  against  Hayne,  that  it  was  not  unconstitutional  to  require  a  li- 
cense from  an  attorney  at  hiw  who  proposed  to  practice  law  within  the  cor- 
porate limits."  Sections  924,  925,  ami  926  of  the  General  Statutes  require 
*'that  every  pharmaceutist,  apothecary,  or  retail  druggist  must  have  a  license 
therefor  from  the  board  above  indicated,  and,  in  order  to  obtain  it,  he  must 
stand  an  examination,  manifestly  for  the  purpose  of  sliowing  whether  be  was 
qualified  for  the  responsible  duties  appertaining  to  the  business.  A  lawyer  is 
required  to  do  the  same  in  order  to  get  his  license:  and  we  agree  with  the  re- 
corder that  it  is  difficult  to  perceive  wherein  the  case  of  the  druggist,  in  re- 
spect to  the  force  of  his  license  in  exempting  him  from  munici|^  taxation, 
is  stronger  than  that  of  the  licensed  lawyer.  In  both  cases  the  license  to  prac- 
tice h^s  profession  is  somewhat  in  the  nature  of  a  police  regulation  for  the 
protection  of  the  public.  The  word  "profession"  is  used  in  the  act  authoriz- 
ing the  tax.  "An  attorney's  license  to  practice  law  is  not  a  contract,  and 
therefore  a  lawyer  is  liable  to  a  license  tax."  Simmons  v.  State^  49  Amer. 
Dec.  131. 

Fifth,  In  the  first  case  against  John  McElree,  "the  publisher  of  a  daily 
newspaper,"  the  recorder  was  asked  to  charge  that  to  require  a  license  for 
conducting  such  a  business  was  in  violation  of  the  declaration  of  rights  in  the 
constitution,  in  regard  to  "the  liberty  of  the  press."  The  recoi-der  states:  "I 
refused  so  to  charge;  and,  after  charging  the  jury  as  I  had  done  in  the  other 
cases,  I  instructed  them  that  I  regarded  the  point  settled  by  the  decision  of 
the  supreme  court  in  the  case  against  Oliver^  21  S.  C.  321,  who  had  been 
found  guilty  of  publishing  a  newspaper  without  taking  out  a  license,  and  that 
the  court  had  dismissed  the  appeal."  It  is  true  that  Oliver  was  found  guilty 
of  publishing  a  newspaper  without  a  license,  and  that  his  appeal  was  dis- 
missed; but  we  are  not  quite  sure  that  he  made  the  precise  point  now  raised. 
Section  7  of  article  1  of  the  constitution  declares  that  "all  persons  may 
freely  speak,  write,  and  publish  their  sentiments  on  any  subject,  being  re- 
sponsible for  the  abuse  of  that  right;  and  no  laws  shall  be  enacted  to  re- 
strain or  abridge  the  liberty  of  speech  or  of  the  press."  But  we  cannot  see 
that  a  tax  on  the  business  of  publishing  a  newspaper  is  any  more  an  abridge- 
ment of  the  liberty  of  the  press  than  a  tax  on  the  office,  type,  and  other  ma- 
terial used  in  the  business. 

V.78.E.no.l4— 39  r  \^r^Ci\o 
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Sixth.  "Because  the  power  to  pass  ordinances  and  to  punish  for  thdir  vio- 
lation must  be  reasonably  exercised,  and  the  court  will  not  so  construe  an  or- 
dinance as  to  multiply  one  offense  into  many  and  punish  for  each  separately." 
The  third  section  of  the  ordinance  is  as  follows:  "If  any  person  or  persons 
shall  exercise  or  carry  on  any  trade,  business,  or  profession,  for  the  exercising, 
carrying  on,  or  doing  of  which  a  license  is  required  by  this  ordinance,  with- 
out taking  out  such  license  as  in  that  behalf  required,  he,  she,  or  they  shall, 
for  each  and  every  offense,  be  subject  to  a  penalty  not  exceeding?  one  hundred 
dollars,"  etc.  The  recorder  held  that,  under  this  ordinance,  the  continuing 
to  carry  on  business  after  the  filing  of  the  first  information,  without  taking 
out  a  license,  constitutes  a  new  offense,  for  which  a  second  information  can 
be  filed.  We  concur  in  this  construction;  otherwise,  the  words  "for  each  and 
every  offense"  would  be  wholly  without  meaning.  The  period  covered  by 
the  ordinance  was  a  year,  but,  upon  a  refusal  to  pay,  the  offense  was  complete, 
even  before  the  end  of  the  year.  If  the  construction  contended  for  were  the 
correct  one,  the  offending  party  might  pay  the  fine  of  $100,  and  then  continue 
to  pursue  his  avocation  for  the  remainder  of  the  year,  in  defiance  of  the  law. 
We  cannot  suppose  that  the  fine  of  $100  was  imposed  as  liquidated  damages 
or  in  satisfaction  of  the  tax  not  paid,  for  the  tax  on  different  persons  would 
necessarily  vary  according  to  the  amount  of  the  business  of  each,  while  the' 
penalty  is,  in  all  cases,  the  same  fixed  sum,  imposed  for  the  purpose  simply  of 
enforcing  compliance  with  the  law.  The  first  information  could  deal  only 
with  acts  done  before  it  was  filed,  and,  if  such  acts  were  continued  after  that 
time,  it  seems  to  us  that  they  constituted  a  new  offense,  upon  which  a  second 
information  might  be  sustained.  See  In  re  Oliver,  supra.  The  judgment  of 
this  court  is  that  the  judgment  of  the  city  court  of  Charleston  be  affirmed,  and 
that  the  same  judgment  be  entered  in  each  of  the  four  cases  stated  herein. 

S1MP8ON9  C.  J.,  and  McIVER,  J.,  concur. 


Greig  et  al.  v.  Smith. 
{Supreme  Cowrt  of  South  Carolina.    October  13, 1888.) 

1.  HUBBAITD  AND  WiFB  —  MORTOAGB  BY  Wl^B  ON    HeB  BBPABATB  BSTATB—ADYAITaBS 

TO  Husband. 

In  South  Carolina  a  married  woman  Is  liable  on  a  mortgage  given  bv  her  on  her 
separate  property  to  secure  a  bond  which  she  gave  for  "  advances "  to  her  throug-b 
her  husband,  who  used  them  to  pay  his  own  debts ;  the  bond  expressly  authorising 
him  to  use  the  advances  ^in  his  own  name  and  business  as  her  true  and  lawful  at- 
torney, **  and  the  contract,  bond,  and  mortgage  being  made  by  the  wife  for  and  on 
behalf  odt  herself  alone. *    Simpson,  C.  J.,  dissenting. 

2.  Same—Payments  by  Husband— Application. 

The  mortgagees  had  a  right  to  apply  payments  made  by  the  husband,  without 
special  instructions  as  to  their  application,  to  the  satisfaouon  of  his  own  debt  to 
them,  rather  than  to  the  mortgage  of  the  wife. 
8.  Same — ^What  Constitute  "Advances." 

Commissions  or  liquidated  damages  for  non-delivery  of  cotton,  which  the  husband 
agreed  to  furnish  towards  the  payment,  are  not  ** advances**  within  the  meaning^  of 
the  wife's  contract. 

Appeal  from  common  pleas  circuit  court  of  Anderson  county;  T.  B.  Fra- 
8ER,  Judge. 

Suit  by  Greig  &  Matthews  against  S.  Y.  Smith  to  foreclose  a  mortgaf^e. 
Judgment  for  plaintiffs,  and  defendant  appeals^  The  objection  raised  by  the 
third  exception  was  that  the  trial  court  held  that  certain  credits  or  payments 

^A  married  woman  may  bind  herself  by  note  and  mortgage  of  realty,  ^ven  to  obtain 
money  for  hev  husband  with  which  to  pay  his  debts.  Wells  v.  Foster,  (N.  H. )  15  AtL  Rep. 
216.  See,  als«v  as  to  the  power  of  a  married  woman  to  contract  so  as  to  bind  her¥:elf, 
and  her  separate  estate,  Jones  v.  Holt,  Id.  214,  and  note;  Stevens  v.  Deering,  (Ky.)  9  &» 
W.  Rep.  292;.  Baker  v.  Manufacturing  Co.,  (Fa.)  15  Atl.  Rep.  458,  and  note. 
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made  by  W,  Q.  Smith,  agent  of  defendant,  without  any  instructions  as  to 
their  application,  were  properly  applied  by  plaintiflfs  to  a  debt  due  them  from 
said  Smith,  and  not  to  the  discharge  of  ttie  mortgage  in  suit. 

Feaiheraton  d«  /Sfcm,  for  appellant.    Calhoun  d*  Mahry,  for  respondents. 

McGowAN,  J.  This  was  an  action  to  foreclose  a  mortgage.  It  seems  that 
the  defendant.  Savannah  M.  Smith,  is  a  married  woman,  the  wife  of  W  G. 
Smith:  and,  being  desirous  of  raising  81,000,  she  executed  a  bond  and  mort- 
gage  of  a  house  and  lot,  her  separate  property,  to  the  plaintiffs.  The  money 
was  to  be  advanced  to  her  as  she  might  need  it.  The  issues  of  law  and  fact 
were  referred  to  the  master,  W,  W.  Humphrejrs,  Esq.,  who,  among  other 
things,  found  the  following  facts:  "That  on  February  18, 1885,  Savannah  M« 
Smith  executed  her  bond  to  the  plaintiff  in  the  sum  of  one  thousand  dollars, 
to  be  paid  on  or  before  November  15, 1885,  with  interest  from  the  date  thereof; 
and  that  In  said  bond  she  expressly  authorized  and  empowered  W.  6.  Smith 
[her  husband]  to  use  the  said  advances  in  his  name  and  business  as  the  true 
and  lawful  attorney  of  the  said  Savannah  M.  Smith.  That  at  the  same  time 
the  said  Savannah  M.  Smith,  to  secure  the  payment  of  said  bond,  executed 
her  mortgage,  covering  the  premises  described  in  the  complaint,  to- wit,  house 
and  lot  in  «Honea  Path,'  which  was  her  separate  estate;  and  therein  is  re- 
cited: *  This  mortgage  is  given  for  the  purpose  of  securing  advances  to  me 
through  my  husband,  W.  G.  Smith,  and  in  his  own  name.'  That  from  Feb- 
ruary 18  to  July  15,  1885,  plaintiff  did  advance  and  pay  to  W.  G.  Smith,  as 
agent  or  attorney  for  his  wife.  Savannah  M.  Smith,  the  sum  of  $1,037.49,  in- 
cluding an  item  of  interest  of  836.87.  The  moneys  so  advanced,  as  shown  by 
the  evidence,  were  applied  by  W.  G.  Smith  to  the  payment  of  his  own  indebt- 
edness,'' etc.  It  seems  that  W.  G.  Smith  arranged  with  the  plaintiff  that  he 
would  ship  them,  towards  payment  of  the  advances,  100  bales  of  cotton,  and, 
'*in  case  he  failed  to  ship  that  amount,  to  pay  a  commission  of  81-25  for  every 
bale  so  short,  which  amount  the  plaintiffs  were  authorized  to  charge  against 
him;  that  only  31  bales  were  shipped,  and  the  proceeds  of  the  sale  properly 
credited;  but  that  the  commissions  of  81.25  per  bale  on  the  shortage  of  69 
bales,  amounting  to  $86.25,  were  added  to  the  *  advances,' — making  the  debt  of 
the  defendant.  Savannah  M.  Smith,  amount,  at  the  time  of  the  report,  to 
8925.98.**  The  master  reports  "that  Grelg  So  Mathews  have  charged  in  their 
account  886.25  commissions  or  shortage  on  failure  to  ship  sixty-nine  bales  of 
cotton,  and  interest  on  all  together,  884.46,  and  their  account  shows  a  balance 
due  thereon  of  8925.98. "  Upon  this  state  of  facts  the  master  reported  that 
at  that  date,  February  11,  1887,  the  debt  of  the  defendant,  including  886.25 
commissions  or  liquidated  damages  charged  for  shortage  in  shipping  cotton, 
was  8925.98;  and  that,  to  enforce  the  payment  of  this  sum  and  interest,  the 
plaintiffs  were  entitled  to  foreclose  tiieir  mortgage  on  the  house  and  lot  of  the 
defendant,  Savannah  M.  Smith.  The  defendant  excepted  to  this  report,  and, 
the  cause  coming  on  to  be  heard  by  Judge  Fraser,  he  concurred  with  the 
master  in  both  his  conclusions  of  law  and  fact,  and  confirmed  the  same.  From 
this  decree  the  defendant  appeals  to  this  court  upon  the  following  exceptions: 
"(1)  Because  his  honor  erred  in  sustaining  the  master's  report  as  to  his  find- 
ings and  conclusions  of  law.  (2)  Because  he  erred  as  a  matter  of  law  in  hold- 
ing that  defendant  was  liable  on  said  note  and  mortgage.  (3)  Because  he 
erred  in  holding  that  the  credits  or  payments  made  by  W.  G.  Smith,  agent, 
did  not  operate  as  a  legal  satisfaction  of  the  bond  and  mortgage.  (4)  Because 
his  honor  erred  as  a  matter  of  law  In  finding  that  the  886.25,  commissions  on 
shortage  on  shipment  of  69  bales  of  cotton,  was  an  advancement  to,  and  em- 
braced in,  the  contract  of  defendant,  and  in  making  her  liable  therefor." 

The  papers  show,  the  proof  confirms,  and  the  master  and  judge  found,  that 
not  only  the  contract,  but  the  bond  and  mortgage  also,  were  made  and  ex- 
ecuted by  the  defendant,  Savannah  M.  Smith,  for  and  on  behalf  of  herself 
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alone;  and  that  her  husband,  W.  G.  Smith,  had  no  connection  whatever  with 
the  transaction,  except  as  '*her  true  and  lawful  attorney."  Under  these  cir- 
cumstances, there  can  be  no  doubt  that  the  defendant.  Savannah  M.  Smith, 
although  a  married  woman,  had  the  same  power  to  contract  with  reference 
to  her  separate  estate  "as  if  she  were  unmarried."  See  the  recent  cases  of 
Fant  7.  Broum,  6  S.  E.  Rep.  937,  and  Booker  v.  Wingo,  ante,  49. 

The  third  exception  complains  that  the  credits  or  payments  made  by  the 
husband,  W.  G.  Smith,  were  not  allowed  to  operate  as  a  legal  satisfaction  of 
the  bond  and  mortgage.  There  being  no  special  instructions  on  the  subject, 
the  plaintiffs  had  the  right  to  apply  these  credits  so  as  ''to  leave  the  balance 
at  the  foot  of  the  account,  to  constitute  the  mortgage  debt."  Williams  v. 
Vance f  9  S.  G.  349,  and  the  authorities  there  cited. 

The  fourth  exception  alleges  error  in  the  ruling  ''that  the  $86.25,  commis- 
sions or  shortage  in  shipment  of  sixty-nine  bales  of  cotton,  was  an  *  advance- 
ment '  to,  and  embraced  in  the  contract  of,  defendant,  and  in  making  her  lia- 
ble therefor. "  As  we  understand  it,  a  married  woman  is  only  liable  for  what 
is  clearly  her  own  debt,  contracted  freely  and  voluntarily  for  purposes  of  her 
own,  and  in  reference  to  her  separate  estate.  It  appears  here  that  the  bond 
states:  "  W.  G.  Smith  is  empowered  and  authorized  to  use  the  said  *  advances  * 
in  his  own  name  and  business  as  her  true  and  lawful  attorney;"  and  that  the 
mortgage  says:  "  This  mortgage  Is  given  for  the  purpose  of  securing  advances 
to  me,  through  my  husband,  (agent,)  W  G.  Smith,  and  in  his  own  name.*' 
It  thus  appears  that  the  wife  did  not  agree  to  be  responsible  for  anything  but 
"advances;"  that  the  husband*s  agency  was  only  as  to  the  "advances;"  and 
that  the  mortgage  was  only  given  to  secure  "the  advances"  through  her  hus- 
band. It  seems  to  us  that  the  contract  of  the  parties  contemplated  "ad- 
vances" in  money  only;  and  that  what  is  called  "commissions"  or  "liqui- 
dated damages"  for  the  non-delivery  of  the  69  bales  of  cotton  was  not  an 
"advance,"  and  should  not  have  been  charged  against  the  defendant  as  a 
part  of  the  debt  covered  by  the  mortgage.  It  really  was  nothing  more  than 
a  debt  of  the  husband.  The  Judgment  of  this  court  is  that  the  judgment  of 
the  circuit  court,  with  the  modification  herein  indiciited  as  to  the  alleged 
shortage  in  the  delivery  of  cotton,  be  athrmed. 

MoIybb,  J.,  {concurring.)  While  it  has  been  fully  and  finally  settled  by 
the  cases  of  AiUtman  &  Taylor  Co.  v.  Rush,  26  S.  C.  517,  2  S.  £.  Bep.  402, 
and  others  of  that  class,  that,  since  the  act  of  1882,  a  married  woman  has  no 
power  to  bind  either  herself  or  her  separate  property,  in  any  form,  for  the 
payment  of  the  debts  of  another,  yet  it  is  equally  well  settled  that  she  has  full 
power  to  make  any  contract  with  reference  to  her  separate  estate,  and  may, 
by  mortgage  or  otherwise,  subject  such  estate  to  liability  for  the  performance 
of  such  contract.  This  being  so,  I  see  no  reason  why  a  married  woman,  hav- 
ing separate  property,  may  not,  with  a  view  to  increase  such  property,  en- 
gage in  business  for  herself,  and  contract  debts,  or  obtain  advances  for  the 
purpose  of  carrying  on  such  business,  and  pledge  her  separate  property  for  the 
payment  of  the  same.  If  she  has  the  power  to  carry  on  such  business  person- 
ally, it  is  clear  that  she  may  also  conduct  it  through  an  agent;  and  this,  it 
seems  tome,  was  precisely  the  nature  of  the  transaction  which  is  here  brought 
in  question.  It  was  expressly  stipulated,  both  in  the  bond  and  the  mortgage, 
that  the  advances  were  to  be  made  to  her  through  her  husband  "as  her  true 
and  lawful  attorney"  or  agent,  and  accordingly  the  accounts,  on  the  books  of 
plaintiffs,  were  so  kept.  The  charges  were  not  made  against  tlie  husband, 
but  against  him  as  attorney  for  the  wife;  and  the  testimony  shows  that  when 
money  was  sent  by  express  it  was  directed  "to  W.  G.  Smith,  attorney  for  S. 
M.  Smith,  and  so  receipted  for  by  him,"  as  appears  from  the  express  receipts 
offered  in  evidence.  The  fact  testified  to  by  the  husband  that  the  money  ad- 
vanced by  the  plaintiffs  "  was  principally  used  in  paying  off  what  he  was  owing 


Digitized  by  VjOOQIC 


43.  C]  GREIG   V.  BMITH.  613 

at  that  time"  cannot  affect  the  question,  nnless  it  had  been  further  shown  (as 
it  was  not)  that  the  plaintiffs  knew  of  and  acquiesced  in  such  improper  diver- 
sion of  the  money  advanced  to  Ihe  wife.  That  may  have  been  a  bread)  of  the 
husband*8  trust  as  agent,  but  until  it  was  shown  that  the  plaintiffs  partici- 
pated therein  it  could  not  affect  their  rights.  If  a  married  woman,  either  per- 
sonally or  through  an  agent,  obtains  advances,  under  a  representation  made 
in  the  instrument  intended  to  secure  such  advances,  that  the  same  are  to  be 
used  in  carrying  on  business  for  herself,  whether  the  same  is  to  be  conducted 
by  herself  personally,  or  by  an  agent,  she  is  estopped  from  afterwards  deny- 
ing such  representation,  as  it  would  be  a  fraud  upon  the  person  malting  the 
advances;  and  surely  the  faithlessness  of  her  agent,  in  misapplying  the  money 
advanced,  cannot  affect  the  rights  of  the  person  advancing  the  money  with- 
out it  is  shown  that  he  participated  in  such  misapplication.  Where,  how- 
ever, a  married  woman  executes  an  obligation  to  pay  the  debt  of  another,  her 
intention  to  bind  her  separate  property,  though  expressed  in  the  clearest  and 
strongest  terms,  does  not  estop  her  from  disputing  her  legal  liability  for  the 
payment  of  such  debt,  for  the  simple  reason  that  the  law  has  denied  to  her 
the  power  to  contract  such  a  debt,  and  therefore  the  expression  of  her  inten- 
tion to  do  that  which  she  has  no  power  to  do  cannot  bind  her.  But,  inasmuch 
-AS  she  has  been  invested  with  power  to  contract  with  reference  to  her  separate 
estate,  her  representation  that  a  given  debt  is  of  that  character  will  estop  her 
from  afterwards  disputing  that  fact,  unless  it  be  shown  that  the  creditor  knew, 
at  the  time  the.  debt  was  contracted,  that  such  representation  was  not  true; 
for  in  tAat  case  the  creditor  would  not  be  misled,  and  there  would  therefore 
be  no  ground  for  the  estoppel.  As  to  the  application  of  the  payments,  I  agree 
to  what  is  said  in  the  l&iding  opinion.  So,  siJso,  as  to  the  claim  for  commis- 
sions on  the  cotton  not  shipped.  That  liability  arose  under  a  separate  and  in- 
dependent contract  between  the  husband,  in  his  individual  capacity,  and  not 
■na  agent  of  his  wife  and  the  plaintiffs;  and  I  am  unable  to  discover  anything 
in  the  case  to  connect  the  wife  with  that  contract.  I  think,  therefore,  that 
the  plaintiffs  are  entitled  to  judgment  of  foreclosure  for  the  amount  of  the 
4u;co^nt,  after  deducting  the  item  of  <^6.25  charged  as  commissions  on  cotton 
not  shipped. 

Simpson,  G.  J.,  (dissenting.)  A  married  woman  has  the  power,  under  the 
^constitution,  to  "bequeath,  devise,  or  alienate  her  property,  real  or  personal, 
held  by  her  at  the  time  of  her  marriage,  or  acquired  thereafter,  either  by  gift, 
-grant,  inheritance,  devise,  or  otherwise, "  and  which  has  become  her  separate 
estate  under  said  constitution.  She  has  also  the  power  under  an  act  of  the 
general  assembly  (section  2037,  Gen.  St.)  to  purchase  any  species  of  property 
in  her  own  name,  and  to  take  proper  legal  conveyances  therefor,  "and  to  con- 
'tract  and  be  contracted  with  as  to  her  separate  property  in  the  same  manner 
as  if  she  were  unmarried;"  (these  latter  words  being  the  words  of  the  act  at 
the  time  of  the  transaction  involved  in  the  case  before  the  court.)  Her  com- 
mon-law disabilities  had  not  been  removed,  except  to  the  extent  above,  when 
the  note  and  mortgage  below  were  executed.  Now,  it  does  not  seem  to  me 
that  the  note  and  mortgage  in  question  was  either  a  "devise,  bequest,  or  alien- 
at'ion  of  her  separate  estate,"  under  the  constitution;  nor  was  it  a  purchase 
of  property  by  her  in  the  sense  of  the  act  authorizing  her  to  purchase  any 
species  of  property;  nor  was  it  a  contract  under  the  act  and  the  decisions  al 
this  court  with  reference  to  her  separate  estate.  I  find  it  impossible,  there- 
fore, to  concur  in  this  opinion.  The  transaction  below  appears  to  me  to  be 
-nothing  more  than  a  borrowing,  in  substance,  of  money  by  the  husband  with 
the  wife  as  security;  or,  rather,  advances  mnde  to  the  husband  for  his  own 
'benefit,  and  upon  the  credit  of  the  wife*s  separate  estate.  And  the  effort 
bere,  in  truth  and  in  fact,  is  to  make  the  wife*s  separate  estate  liable  for  the 
•debt  of  the  husband,~the  very  thing  which  the  constitution  sternly  inhibits. 
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QuiNN  V.  South  Carolina  Ry.  CJo. 
{Supreme  Court  of  South  Carolina.    October  11, 1888.) 

1.  Carriers  of  Passengers — ^Injury  to  Passengek— Contributory  Nbolioenob. 

In  an  action  against  a'  railway  company  for  personal  injuries,  a  charge  waa  prop- 
erly refused  that  if  plaintiff  was  sitting  with  his  elbow  out  the  car  window,  wherebjr 
he  was  injured,  he  was  guilty  of  contributory  negligence,  siace  that  question  is  ex- 
clusively for  the  jury.i 

2.  Same— Reckless  Negligence  of  Emplotb. 

A  railway  company  is  liable  In  exemplary  damages  for  the  malicious,  oppressive, 
or  reckless  negligence  of  its  servants,  without  regard  to  whether  such  negligence 
was  authorized  or  approved  by  the  company,  or  showed  reckless  or  criminal  mis- 
conduct on  its  part.* 
8.  Damages — Exemplary — WnxFUL  Misconduct. 

A  charge  that,  ^  no  evidence  of  willful  misconduct  having  been  offered  bv  plain- 
tiff,  the  jurv  cannot  find  exemplary  damages, "  was  properly  refused,  as  *^wilLf  ul 
misconduct*'  is  not  essential  to  the  recovery  of  exemplary  damages,  and  as  such 
charge  would  be  on  the  facts.* 

Appeal  from  common  pleas  circuit  court  of  Charleston  county;  'W  B.  FaA.* 
SER,  Judge. 

Action  by  Thomas  Quinn  against  the  South  Carolina  Railway  Company  for 
personal  injuries  caused  by  defendant's  negligence.  Judgment  was  entered 
t)n  a  verdict  for  plaintiff,  and  defendant  appealed. 

Brawley  &  Barnwell,  for  appellant.    Bryan  dt  Bryan,  for  respondent. 

MoGowAN,  J.  This  was  an  action  against  the  defendant  company  to  re^ 
cover  damages  for  a  personal  injury.  The  plaintiff  complained  "that  on  Oc- 
tober 5,  188t>,  the  defendants  received  the  plaintiff  into  one  of  their  passenger 
cars  for  the  purpose  of  conveying  him  therein  and  upon  said  railroad  as  « 
passenger,  from  the  city  of  Augusta,  Ga.,  to  Charleston,  for  fare  paid  by  the 
plaintiff  to  the  defendants;  that  on  October  6,  1886,  while  the  plaintiff  whs 
in  such  car  on  said  railroad,  being  so  conveyed,  near  the  depot  of  the  said 
railway  company  at  Charleston,  a  collision  occurred  on  said  railroad,  caused 
by  the  negligence  of  the  defendants  and  their  servants,  by  which  said  car  was 
struck,  and  the  plaintiff  was  greatly  injured,  wounded,  and  bruised,  and  oth- 
erwise hurt  and  damaged,  in  his  person,"  etc.;  "to  the  damage  of  him,  the 

1  Where  a  passenger's  arm  is  injured  while  resting  on  the  vdndow  siU,  but  not  extend* 
ing  beyond,  by  a  passing  train,  there  is  a  presumption  of  a  want  of  proper  care  on  the 
part  of  the  railroad  company.  Breen  v.  Railroad  Co.,  (N.  T.)  16  N.  B.  Rep.  SO.  Where 
the  facts  are  undisputed,  and  only  one  inference  can  be  drawn  from  them.  It  is  the  duty 
of  the  court  to  decide^  as  matter  of  law,  whether  or  not  there  was  negligence.  Rail, 
way  Co.  V.Watson,  (Ind.)  16  N.  E.  Rep.  834.  But  the  question  is  for  thejuiy,  when 
fair-minded  persons  would  differ  in  their  conclusions.  Nugent  v.  Railroad  Corp. ,  (Me.  > 
12  Atl.  Rep.  797.  Bee,  in  general,  as  to  the  provinces  of  the  oourt  and  jury  in  deter^ 
mining  negligence, Barnes  v.  Bowden,  (Pa.)  12  Atl.  Rep.  SOi,  and  note;  Railway  Co.  v. 
HUl,  (TexO  9  S.  W.  Rep.  851,  and  note. 

'A  railroad  company  is  not  liable  in  exemplary  damages  for  injuries  caused  by  the 
malicious  acts  of  its  agents  engaged  in  running  a  train,  unless  such  acts  were  author- 
ized by  the  company,  or  subsequently  ratified  by  it  with  full  Icnowledge  of  the  factA. 
Railroad  Ck>.  v.  Moore,  (Tex.)  6  S.  W  Rep.  631 ;  or  the  injury  was  the  result  of  wanton 
and  willful  wrong,  Green  v.  Railroad  Co.,  S6  Fed.  Rep.  66 :  Railway  CJo.  v.  Garcia,  (Teat.  > 
7  8.  W.  Rep.  802;  RaUroad  Co.  v.  Arnold,  (Ala.)  4  South.  Rep.  859.    See,  also,  in 


passenger,  Williams  v.  Car  Co.,  (lia.)  4  South.  Rep.  85 ;  Railway  Co.  v.  Savage,  rind.)  9  K. 
£!.  Rep.  85 ;  and  for  the  wrongful  expulsion  of  a  passenger  by  those  in  charge  of  its  train, 
Cain  V.  Railway  Co.,  (Minn.)  89  N.  W.  Rep.  635;  and,  in  an  action  against  the  company 
for  the  tort  of  the  conauctor  in  pulling  plaintift  from  the  platform  to  the  ground,  it  la 
not  necessary  to  allege  tbat  such  act  was  authorized,  nor  that  the  conductor  was  acting 
within  the  scope  of  his  authority,  Railroad  Co.  v.  Wood,  (Ind.)  14  N.  E.  Rep.  678,  16  IC 
£.  Rep.  197.  It  is  the  duty  of  a  common  carrier  to  protect  its  passengers  from  insults 
JMurphy  v.  Railroad,  28  Fed.  Rep.  687.  *-  f         e  w 
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said  plaintiff,  forty  thousand  dollars/'  etc.  The  defendant  put  in  a  general 
denial,  and  "admits  that  plaintiff  received  certain  injuries  while  sitting  in  one 
of  the  passenger  coaches  or  car  of  the  defendant;  but  this  defendant  says  that 
such  injuries  would  not  have  been  received,  but  for  the  negligence  of  the 
plaintiff  in  placing  himself  in  a  position  in  wliich  his  arm  extended  from  the 
window  in  said  car,  so  as  to  come  in  contact  with  another  train  of  defendant, 
colliding  with  the  ciir  in  which  plaintiff  was  sitting,"  etc  The  cause  came 
on  to  be  heard  before  Judge  Fraser  and  a  jury.  There  was  a  great  mass  of 
testimony,  which  is  all  printed  in  the  brief;  but  it  is  believed  that  the  follow- 
ing brief  statement  of  the  defendant's  attorney  will  sufficiently  indicate  the 
points  of  law  to  be  determined  by  this  court:  "On  the  morning  of  October  the 
otli,  Thomas  Quinn,  the  plaintiff,  was  a  passenger  on  the  night  mixed  freight 
and  passenger  train  from  Augusta  to  Charleston.  He  was  riding  in  the 
smoking  car,  called  in  the  testimony  *  Combined  Car  No.  7.'  The  train  arrived 
in  the  station  yard  about  six  o'clock,  but  before  daylight.  It  stopped  at  the 
switch  just  before  entering  the  passenger  station,  and  the  freight  cars  and 
engine  were  uncoupled  from  the  combined  car.  The  freight  cars  went  for- 
ward about  thirty  feet  on  the  track  called  the  <SummervilIe  Track/  outside 
of  the  station,  and  to  the  east  of  it,  and  stopped.  A  yard-engine,  called  a 
'switch-engine,' then  coupled  on  behind  the  passenger  coaches,  drew  them 
back  to  get  them  clear  of  the  'frog'  or  'switch,'  and  was  signaled  to  stop, 
and  then  come  back  and  push  the  passenger  coaches  into  the  station.  Thomas 
F.  Purse,  an  engineer  of  experience  in  charge  of  the  engine  and  freight  cars, 
which  had  been  stopped  on  the  Suramerville  track,  understood  the  signal  given 
to  the  switch-engine  to  come  back  to  mean  that  he  must  back  his  engine  and 
freight  cars,  and  he  slowly  backed,  felt  a  jar  as  though  he  had  •  coupled  a  car.' 
was  signaled  to  stop,  and  did  so,  and  then  drew  forward, "  etc.  "  The  jar  felt 
by  Purse  was  a  collision  between  stock  car  31,  the  last  car  of  the  freight  part 
of  the  train,  and  the  smoking  or  combined  freight  and  passenger  car,  in  which 
Quinn  was  sitting,  the  foremost  car  of  the  passenger  part  of  the  train.  As 
the  passenger  cars  moved  south,  the  eastern  side  of  the  combined  car  struck 
the  western  edge  of  the  stock  car  moving  north,  and  injured  Quinn,  who  was 
seated  at  the  open  window  on  the  eastern  side  of  the  smoking  car,  with  his 
left  arm  on  the  window-sill,  and  his  head  turned  away  from  the  window,  while 
he  was  talking  to  a  friend  sitting  behind  him.  Quinn's  witnesses  think  his 
elbow  was  on  the  inside  of  the  window,  and  the  witnesses  for  the  defense  on 
the  other  side.  Quinn's  arm  was  so  much  injured  that  amputation  above  the 
elbow  was  necessary,"  etc. 

Both  the  plaintiff  and  defendant  made  requests  to  charge,  some  of  which 
were  charged,  some  modified,  and  others  refused;  but  it  will  not  be  necessary 
lo  incumber  this  opinion  by  setting  out  any  but  those  to  wliich  there  are  ex- 
ceptions. Upon  the  charge  of  the  judge  the  jury  found  for  the  plaintiff 
$8,500,  and  the  defendant  company  appeals  to  this  court  upon  the  following 
exceptions:  ** First,  Because  it  is  submitted  that  his  honor  erred  in  refusing 
to  charge,  as  requested  by  defendant,  that  if  the  jury  find,  from  the  evidence, 
that  plaintiff,  Quinn,  was  riding  in  the  car  of  the  company  with  his  elbow 
at  the  time  of  the  accident  projecting  out  of  the  window  of  the  car,  by  reason 
of  which  he  sustained  an  injury,  then  plaintiff  is  prima  facie  guilty  of  con- 
tributory negligence.  Second,  That  his  honor  erred  in  refusing  to  charge,  as 
requested  by  defendant,  that  if  the  jury  find,  from  the  evidence,  that  plaintiff, 
Quinn,  was  riding  in  the  car  of  defendant  company  with  his  elbow  at  the  time 
of  the  accident  projecting  out  of  the  window  of  the  car,  by  reason  of  whicli 
he  sustained  an  injury,  he  was  guilty  of  a  want  of  due  care.  Third,  That  his 
honor  erred  in  refusing  to  charge,  as  requested  by  defendant,  that  plaintiff 
could  not  recover  exemplary  damages  in  this  case,  unless  the  jury  find  that 
the  injury  inflicted  was  caused  by  the  willful  negligence  of  the  company's 
servants,  authorized  or  approved  by  the  company,  and  showing  criminal  and 
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reckless  misconduct  on  the  part  of  the  company.  Fourth.  That  bis  honor 
erred  in  refusing  to  charge,  as  requested  by  the  defendant,  that^  no  evidence 
of  willful  misconduct  having  been  offered  by  plaintiff,  the  jury  could  not  find 
exemplary  damages." 

The  first  and  second  exceptions  will  be  considered  together,  as  they  aab- 
stantially  make  the  same  point, — one  insisting  that  it  was  error  to  refuse  to 
cliarge  that,  if  Quinn  was  riding  in  the  car  with  his  elbow  projecting  out  of 
the  window,  **the  plaintiff  was  prtma/ocieguilty  of  contributory  negligence;* 
and  the  other  that  by  such  conduct  "he  was  guilty  of  a  want  of  due  care,  and 
cannot  recover."  In  refusing  these  requests  the  judge  said:  "As  I  under- 
stand the  constitution  of  this  state,  I  cannot  instruct  you  upon  matter  of  fact. 
What  facts  constitute  negligence  is  for  you.  I  cannot  pick  out  any  number 
of  facts,  and  say  to  you  that  from  these  you  may  infer  negligence.  I  think 
that  is  your  province,  gentlemen  of  the  jury,  and  not  mine;  *  *  *  that 
request  is  equivalent  to  giving  my  opinion,  and  I  cannot  do  it.  It  is  a  ques- 
tion for  you,  and  not  for  me."  Under  our  cases,  we  cannot  say  that  this  was 
error  of  law.  We  do  not  think  it  is  necessary  to  do  more  than  cite  the  rule 
as  stated  in  the  case  of  Bridget  v.  Railroad  Co.,  25  8.  G.  SO:  "The  judge  is 
required  to  charge  the  law,  and  the  jury  to  find  the  facts.  The  law,  however, 
does  not  state  what  facts  proved  will  show  the  absence  of  ordinaiy  care.  It 
could  not  do  so  as  applicable  to  every  case  which  arises.  The  cases  involT- 
ing  this  question  are  so  difficult  in  their  facts,  so  various,  so  complicated, 
and  arising  under  so  many  different  circumsUinces,  that  it  would  be  utterly 
impossible  to  lay  down  any  general  principle  of  law,  by  which  eveiy  special 
case  could  be  measured  and  tested  as  to  the  fact  of  negligence,  and  which 
would  enable  a  judge  to  say  to  the  jury,  as  matter  of  law,  such  and  such  facts 
showed  the  absence  or  presence  of  ordinary  care.  The  general  rule  on  the 
subject  seems  to  be  that  the  charge  of  the  judge  must  simply  be  that  negli- 
gence is  the  absence  of  ordinary  care,  and  the  jury  must  determine  whether 
the  facts  proved  before  them  amount  to  negligence.  They  must  determine 
what  facts  have  been  proved,  and  then  say  by  their  verdict  whether  these 
facts  amount  to  the  absence  of  such  care,"  etc.  See  Carter  v.  Railroad  Co., 
19  S.  0.  29;  Crouch  v.  Railroad  Co.,  21  S.  C.  495;  and  KaminiUky  v.  Rail-^ 
road  Co.,  25  S.  C.  59. 

Exception  3.  ^'That  his  honor  erred  in  refusing  to  charge,  as  requested  by 
defendant,  that  plaintiff  could  not  recover  exemplary  damages  in  this  case, 
unless  the  jury  find  that  the  injury  inflicted  was  caused  by  the  willful  negli- 
gence of  the  company's  servants,  authorized  or  approved  by  the  company,  and 
showing  criminal  and  reckless  misconduct  on  the  part  of  the  company."  In 
this  form  the  request  was  not  charged.  The  court,  however,  did  charge  it  in 
modified  form,  as  follows:  "The  plaintiff  cannot  recover  exemplary  damages 
in  this  case,  unless  the  jury  find  tliat  the  injury  was  caused  by  the  malicious, 
oppressive,  or  reckless  negligence  of  the  company's  servants.  Now,  these  ex- 
emplary damages  are  sometimes  called  punitive  damages,  and  sometimes  vin- 
dictive damages.  They  are  damages  which  the  jury  is  authorized  to  give 
over  and  above  the  money  value  they  put  on  the  plaintiff's  injury,  by  rea- 
son of  some  misconduct  on  the  part  of  the  defendant,  and  which  the  jury  is 
authorized  to  give,  so  as  to  teach  the  defendant  to  behave  better  in  the  future. 
This  class  of  damages  is  not  only  for  the  protection  of  the  plaintiff,  but  also  of 
the  public,"  etc.  Was  this  error?  It  seems  that  the  question  as  to  the  re- 
sponsibility of  corporations  in  exemplary  damaj^es,  for  the  misconduct  of  their 
employes,  has  never  been  much  discussed  in  this  state;  but  we  regard  at  least 
the  general  principle,  in  cases  of  a  particular  character,  as  settled  by  Palmer 
V.  Railroad  Co.,  3  S.  C.  583,  and  Hall  v.  Railroad  Co.,  5  S.  E.  Rep.  623.  In 
the  Cane  of  Palmer  the  court  held  that  "a  corporation  may  be  made  to  respond 
in  exemplary  damages  for  the  misconduct  of  its  agents;  as,  for  instance,  a 
railroad  corporation  for  the  misconduct  of  a  conductor  in  ejecting  a  passenger 
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from  the  train."  This  certainly  is  in  conformity  to  the  generally  received 
doctrine,  as  stated  bj  all  the  elementary  writers,  and  reported  in  numerous  de- 
cided cases  in  other  states.  Without  undertaking  to  cite  the  cases  brought  to 
our  attention  by  the  argument^  it  may  suffice  to  state  the  rule  as  laid  down 
by  Sutherland  on  Damages:  "If  a  corporation  like  a  railroad  company  is 
guilty  of  an  act  or  default,  such  as  in  the  case  fit  an  individual  would  subject 
him  to  exemplary  damages,  they  would  be  equally  liable  to  such  damages. 
And  when  the  servants  of  a  corporation,  engaged  in  the  carriage  of  passen- 
gers, are  guilty  of  such  acts  or  conduct  in  the  performance  of  their  duties,  in 
the  transportation  of  the  injured  party  as  a  passenger,  as  would  subject  them 
to  damages  of  this  nature,  the  corporation  is  also  liable  to  punitive  damages, 
without  proof  that  they  directed  or  ratified  such  acts  or  conduct.  As  the  cor- 
poration can  only  act  through  natural  persons,  its  officers  and  servants,  and 
as  it,  of  necessity,  commits  its  trains  or  vehicles  absolutely  to  the  charge  of 
persons  of  its  own  appointment,  passengers  of  necessity  commit  to  them  their 
safety  and  comfort  in  transitu^  the  whole  power  and  authority  of  the  corpora- 
tion pro  hoc  vice  is  vested  in  such  employes,  and  as  to  such  passengers  they 
are  the  corporation."  3  Suth.  Dam.  271.  But  it  is« insisted  that  the  judge 
erred  in  not  limiting  the  liability  to  cases  in  which  "the  injury  inflicted  was 
caused  by  the  willful  negligence  of  the  company's  servants,  authorized  or  ap- 
proved by  the  company,  and  showing  criminal  and  reckless  misconduct  on  the 
part  of  the  company."  If  this  were  the  rule,  we  may  safely  say  that  few,  if 
any,  railroad  companies  would  ever  be  made  liable;  for  surely  there  is  no 
company  in  this  enlightened  age  which  would  authorize  in  advance,  or  after 
the  act  approve,  any  willful  negligence  of  their  employes,  by  which  personal 
injury  was  inflicted  on  their  passengers.  The  principle  is  well  established 
that  when  an  agent  is  employed  to  do  the  work  of  the  master  he  is  the  repre- 
sentative of  the  master,  and  any  negligence  on  his  part  in  the  performance  of 
the  duty  of  the  master  thus  delegated  to  him  must  be  regarded  as  the  negli- 
gence of  the  master."  Qunter  v.  Qranit&oille,  18  S.  C.  270.  In  the  case  of 
Palmer  v.  Railroad  Co,,  supra,  the  circuit  judge  said:  ^'I  charge  you  that 
there  may  have  been  no  *  willful  design '  on  the  part  of  this  corporation,  or 
any  of  its  agents,  to  injure  the  plaintiffs;  nevertheless  you  may  find  exemplary 
damages."  The  judgment  was  affirmed.  In  State  v.  Railroad  Co,,  23  N.J. 
Law,  369,  it  was  said  that,  "if  a  corporation  has  itself  no  hands  with  which 
to  strike,  it  may  employ  the  hands  of  others;  and  it  is  now  perfectly  well  set- 
tled, contrary  to  the  ancient  authorities,  that  a  corporation  is  liable  civiliter 
for  all  torts  committed  by  its  servants  or  agents,  by  authority  of  the  corpora- 
tion, express  or  implied.  *  *  *  The  result  of  the  modern  cases  is  tliat  a 
corporation  is  liable  civiliter  for  torts  committed  by  its  servants  or  agents  pre- 
cisely as  a  natural  person,  and  that  it  is  liable  as  a  natural  person  for  the  acts 
of  its  agents  done  by  its  authority,  express  or  implied,  though  there  be  neither 
a  written  appointment  under  seal,  nor  a  note  of  the  corporation  constituting 
the  agency,  or  authorizing  the  act,"  etc.  Mr.  Thompson,  in  his  work  on  Car- 
riers of  Passengers,  says:  ''The  rule  which  is  in  accord  with  reason  and  the 
weight  of  authority  is  that  passenger  carriers,  although  corporations,  may  be 
liable,  in  a  proper  case,  in  exemplary  damages,  for  injuries  to  passengers  car- 
ried by  their  agents,  without  direct  authorization  or  subsequent  ratification 
of  the  act  complained  of."  Mr.  Pearce,  in  his  work  on  llailroads,  (305,)  says: 
''Although  compensation  for  the  injury  is  the  usual  measure  of  damages, 
other  damages  in  addition  have  been  allowed,  when  the  author  of  the  injury 
committed  it  maliciously,  willfully,  or  even  recklessly,  or,  according  to  some 
authorities,  with  gross  carelessness.  Such  supplemental  damages  are  called 
•exemplary,*  "  etc.  We  think  there  was  no  error  in  the  judge  refusing  to 
charge  the  proposition,  as  a  whole,  submitted  by  the  defendant. 

Exception  4.  "Because  the  judge  refused  to  charge,  as  requested  by  the  de- 
fendant, that,  no  evidence  of  willful  misconduct  having  been  offered  by  plain- 


Digitized  by  VjOOQIC 


618  SOUTHEASTERN    REPORTER.  [S.  C. 

tiff,  the  jury  cannot  find  exemplary  damages."  The  judge  said:  "I  prefer 
not  to  charge  you  on  the  fourth  proposition.  If  I  read  it,  and  refuse  it,  it 
might  convey  a  wrong  impression.  1  prefer  not  to  read  Ihe  other  propositions 
asked  for  the  defendants,  and  to  let  the  case  go  to  the  jury  as  it  is."  In  the 
view  which  the  judge  took,  it  was  considerate  to  pass  over  the  request  in 
silence.  He  could  not  chargi^the  whole  proposition  as  good  law;  for  we  have 
just  endeavored  to  show  that  there  may  be  exemplary  damages  when  there  is 
no  '*  willful  misconduct."  Besides,  the'requ&st  asked  the  judge  to  charge  upon 
the  facts,  which  in  itself  would  have  been  error.  The  defendant  insists,  how- 
ever,  that  it  was  a  question  for  the  court  to  decide  whether  any  evidence  was 
offered  justifying  exemplary  damages.  We  do  not  know  certainly  what  was 
the  view  of  the  judge.  He  might  not  have  been  clear  that  there  was  no  such 
recklessness  or  gross  negligence  as  authorized  exemplary  damages.  We  can- 
not say  that  the  judge  erred  in  leaving  to  the  jury  the  whole  subject  of  dam- 
ages. The  action  was  one  of  sounding  in  damages,  and  peculiarly  for  the 
jury.  Courts  are  more  reluctant  to  grant  new  trials  for  excessive  damages  in 
actions  for  personal  injury  than  in  any  other  class  of  cases.  The  judgment  of 
this  court  is  that  tlie  judgment  of  the  circuit  court  be  affirmed. 
« 

Simpson,  C.  J.,  and  McIver,  J.,  concur. 


Busby  et  al.  v.  Mitchell  et  al, 
(Supreme  Court  of  Smith  Carolina.    October  19, 1888.) 

1.  Appeai/— Mandate  and  Proceedings  Below— Effect  of  Decision. 

A  decision  of  the  Bupreme  court  on  appeal,  reversing  a  decision  that  plaint! IT 
oould  not  recover  possession  of  a  building  held  by  defendants,  and  remanding^  the 
case  for  such  further  proceedings  as  might  be  necessary  under  the  new  *'vie'vir,  ^ 
as  to  the  rights  of  the  parties,  does  not  adjudicate  the  question  of  damages  to  plain- 
tiff for  the  detention,  though  the  case  was  in  chancery. 

2.  Equity— Assessment  of  Damages— Reference. 

In  chancery  to  restrain  further  detention  of  land,  damages  for  injury  already  re- 
ceived  may  be  determined  by  reference  to  the  master. 

Appeal  from  common  pleas  circuit  court  of  Lexington  county;  T.  B.  Pra- 
ftiCR,  Judge. 

Bill  in  equity  by  L.  E.  Busby  et  al,  against  D.  D.  D.  Mitchell  et  ah,  de- 
fendants, to  recover  possession  of  real  estate.  Decree  for  defendants,  and 
plaintiffs  appeal. 

Meetze  <fe  Muller  and  Mr,  Qaryy  for  appellants.  Le  Roy  F,  YoumanSp  for 
respondents. 

McGowAN,  J.  In  the  year  1883  the  plaintiffs  brought  this  action,  in 
which  tliey  demanded  judgment  (1)  for  the  possession  of  a  certiiin  school- 
house:  (2)  that  the  defendants  slio'ild  be  enjoined  from  interfering  there  wit  li; 
and  (3)  for  damages  on  account  of  the  detention  thereof  by  the  defendants. 
The  cause  was  heard  by  .Judge  Pressley,  who  rendered  a  decree  against  tlie 
plaintiffs,  that  the  school-house  was  the  property  of  the  "trustees  of  the 
Lees ville  school,"  and  refusing  any  further  relief  to  tlie  plaintiffs.  From 
this  decree  both  parties  appealed  upon  various  grounds ;  and  the  plaintiffs, 
among  others,  that  his  honor  erred  in  failing  to  grant  the  relief  prayed  for 
in  the  complaint.  This  court,  holding  "that  the  plaintiffs  were  entitled  to 
be  restored  to  the  possession  of  the  school-house,  with  the  right  to  the  control 
and  management  of  the  same,"  reversed  the  circuit  decree,  (23  S.  C.  472,) 
without,  however,  making  any  express  reference  to  the  subject  of  damages, 
but  ordered  that  "the  case  be  remanded  to  the  circuit  court  for  such  further 
proceedings  as  may  be  necessary  to  carr^^  out  the  views  herein  announced.** 
Accordingly  the  case  went  back,  and,  when  it  was  called  in  its  turn,  the 
plaintiffs  made  a  motion  for  an  order  of  reference  to  ascertain  and  assess  the 
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damages  claimed  in  the  ooroplaint  for  the  detention  of  the  property  in  ques- 
tion  by  the  defendants.  This  motion  was  resisted,  on  the  ground  that  the 
supreme  court  did  not  order  a  new  trial  in  whole  or  in  part;  but,  after  hear- 
ing on  appeal  all  the  issues  of  the  case,  rendered  a  distinct  Judt^ment  on  the 
merits,  which,  although  making  no  express  reference  to  the  subject  of  dam* 
ages,  nevertheless  impliedly  adjudged  that  as  well  as  every  other  issue  in  the 
cause,  and  the  matter  of  damages  is  now  res  adjtujUoata.  Judge  Fraser* 
holding  that  the  question  of  damage  is  "not  now  an  open  one,'*  but  was  ad« 
judged  negatively  by  the  supreme  court,  refused  the  motion  for  an  order  of 
reference.  The  plaintiffs  appeal  upon  the  following  grounds:  "(1)  That  his 
honor  erred  in  holding  that  the  question  of  damages  was  not  *  an  open  one.' 
(2)  That  his  honor  erred  in  holding « that  the  plaintiffs  are  entitled  to  be 
restored  to  the  possession  of  the  school-house  in  question,  with  the  right  to 
the  control  and  management  of  the  school-hou^e,  and  that  is  alL'  (3)  That 
his  honor  erred  in  holding  *  that  this  matter  has  been  adjudicated,  and  all  that 
is  left  for  the  circuit  court  is  to  make  such  orders  as  are  necessary  to  enforce 
the  judgment  of  the  supreme  court  in  reference  to  the  possession  of  the  school- 
house.'  (4)  That  his  honor  erred  in  folding  *  that  all  the  issues  as  to  relief 
were  presented  to  the  supreme  court;  that  court  has  rendered  a  judgment  in 
these  issues  granting  a  part  of  the  relief,  and  not  expressly  refusing,  but  not 
in  express  terms  granting,  relief  as  to  damages;'  that  the  omission  tu  award 
relief  is,  in  effect,  an  adjudication  that  the  paity  is  not  entitled  thereto. 
^Vhereas,  it  is  respectfully  submitted  that  this  question  of  damages  is  not  res 
adjtidioata;  but,  under  the  judgment  of  the  supreme  court,  the  plaintiffs 
are  entitled  to  the  order  sought  of  J  udge  Fraseb.  That  court  reversed  the  de» 
cree  of  Judge  Presslet,  nnder  which  damages  were  refused  to  the  plaintiffs, 
and  decided  the  question  of  title  in  the  plaintiffs,  and  remanded  the  case  to 
the  circuit  court  for  such  further  proceedings  as  may  be  necessary  to  carry 
out  the  views  announced  in  the  opinion.  The  supreme  court,  having  held 
that  Uie  property  was  illegally  held  by  the  defendants,  it  is  respectfully  sub- 
mitted that  damages  naturally  flow  from  such  illegal  holding." 

It  is  quite  clear  that  the  question  as  to  the  right  to  damages  has  never  in 
fact  been  adjudged.  From  the  view  which  Judge  Pressley  took,  the  point 
<lid  not  and  could  not  arise;  for  be  held  that  the  defendants  were  rightfully 
jLn  possessiout  and  that  the  plaintiffs  were  not  entitled  to  recover  the  prem- 
ises. Upon  appeal  to  this  court,  that  decree  was  reversed,  and  the  plaintiffs 
held  to  be  entitled  to  the  school- house  in  question;  but  the  judgment  stopped 
there,  and  did  not— certainly,  in  express  terms — go  beyond  the  point  decided 
•by  the  circuit  judge.  No  rcd^erence  whatever  was  made  to  the  matter  of  dam- 
ages, but  that  **the  judgment  of  the  circuit  court  be  reversed,  and  that  the 
case  be  remanded  to  that  court  for  such  further  proceedings  as  may  be  neces- 
sary to  carry  out  the  views  herein  announced. "  The  matter  of  damages  was 
not  expressly  decided,  either  in  the  circuit  or  the  supreme  court. 

It  is,  however,  insisted  that  the  judgment  of  this  court,  reversing  the 
judgment  below  on  the  main  issue,  and  declaring  tlie  plaintiffs  entitled  to  the 
premises,  was,  in  legal  effect,  a  determination  of  the  incidental  question  or 
damages;  that  it  was  equivalent  to  an  express  decision  that  the  plaintiffs 
were  not  entitled  to  damages;  like  the  verdict  of  a  jury,  which  finds  for  the 
plaintiff  the  land  in  dispute,  but  is  silent  upon  the  subject  of  damages,  is  held 
to  conclude  negatively  the  claim  for  damages,  and  cannot  afterwards  be  re- 
ferred to  another  jury  to  supplement  it  by  assessing  damages  omitted  in  the 
first.  But  it  should  not  be  overlooked  that  the  judgment  of  the  supreme 
coiirt  was  rendered  in  an  appellate  tribunal,  which,  as  a  rtile,  does  not  rendei^ 
original  decisions  upon  points  not  considered  in  the  decree  appealed  from. 
That  is  certainly  the  invariable  rule  in  law  cases,  for  the  reason  that  the 
court  has  no  power  beyond  correcting  errors  of  law.  Regarding  this,  how- 
ever, as  a  case  *Mn  chancery,"  in  which  tiiis  court,  by  virtue  of  its  appellate 
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powers,  had  the  right  to  consider  all  the  issues,  including  those  not  ruled  bj 
the  circuit  judge,  and  to  decide  finally  the  whole  case,  yet,  as  we  conceive, 
the  court  was  not  bound  to  do  so.  For  good  and  sufficient  reasons  an  equity 
suit,  in  whole  or  in  part,  may  be  remanded  as  in  a  law  case  a  new  trial  may 
be  granted.  Besides,  in  this  case  there  was  no  appeal  as  to  the  matter  of 
damages,  except  as  it  might  be  involved  iiT  the  general  charge  of  ** error  in  fail- 
ing to  grant  the  relief  prayed  for. "  It  was  certainly  competent  for  the  court 
to  reverse  the  circuit  decree, — declare  the  plaintiffs  entitled  to  the  premises,— 
and  then,  being  without  a  jury  or  other  appropriate  machinery  for  the  assess- 
ment of  damages,  remand  the  case  for  such  further  proceedings  as  might  be- 
come necessary  under  the  new  "view"  declared  as  to  the  rights  of  the  parties. 
The  closing  sentence  of  the  judgment  indicates  that  it  was  not  intended  to  be 
final,  but  that  further  proceedings  were  contemplated.  We  do  not  think  that 
the  judgment  of  this  court  on  appeal  considered  or  determined  the  matter  of 
damages.  Assuming,  then,  that  the  matter  of  damages  was  not  res  cuijudU 
catCt  was  it  error  in  the  circuit  judge  to  refuse  the  motion  for  a  reference  to 
ascertain  the  damages  which  were  caused  by  the  defendants  withholding  the 
premises  from  the  plaintiffs?  If  this  had  been  a  mere  trespass  upon  the 
premises  of  the  plaintiffs,  only  the  law  court,  with  a  jury,  could  have  taken 
cognizance  of  it.  But  there  was  in  it  sometning  more  than  a  mere  trespass. 
The  prayer,  among  other  things,  was  for  an  injunction;  and  the  case  has 
been  treated  throughout,  without  objection,  as  one  on  the  equity  side  of  the 
court.  It  is  certainly  out  of  the  usual  course  of  procedure  to  have  damages 
assessed,  for  the  detention  of  land,  by  a  reference  or  master  in  equity.  'Hie 
rule  is  that  a  jury  Is  the  proper  tribunal  for  that  pui-pose;  but  it  seems  that 
there  is  one  well-established  exception:  "Where  the  court  [equity]  entertains 
Jurisdiction  to  restrain  further  injury  to  land,  by  granting  an  injunction,  it 
may  grant  compensation  for  the  injury  already  committed,  either  by  refer- 
ence to  the  master,  or  by  ordering  an  isBue  quantum  damniflcattis.**  See 
Bird  V.  Railroad  Co.,  8  Rich.  Eq.  46;  Lamar  v.  Railroad  Co,,  10  S.  C.  480, 
and  authorities.  We  cannot  see  why  this  does  not  come  witliin  the  exception 
indicated.  In  the  Case  cf  Bird,  supra.  Chancellor  Dunkin  said:  ''The  prin- 
cipal doubt  entertained  by  the  court  Is  that  suggested  by  the  master  of  the 
rolls  in  Nelson  v.  Bridges,  2  Beav.  289.  It  is  a  case  of  damages  and  not  of 
account.  No  profits  have  been  made  by  the  defendants,  and  the  object  is  to 
ascertain  the  amount  of  loss  which  the  plaintiffs  have  sustained  by  their  nn- 
lawfui  acts.  In  that  case,  after  much  consideration,  he  ordered  an  issue 
quantum  damniftcatus.  In  some  points  of  view  this  would  be  the  most  sat- 
isfactory course  here;  but  the  plaintiff,  by  applying  to  this  court,  waives  all 
claim  for  vindictive  damages,  and  the  actual  injury  and  loss  sustained  may 
probably  be  as  well  ascertained  before  the  commissioner  as  by  subjecting  the 
parties  to  the  delay  and  expense  of  a  trial  at  law,''  etc.  There  can  be  no  vin- 
dictive damages.  The  judgment  of  this  court  is  that  the  judgment  of  the 
circuit  court  be  reversed,  and  the  cause  remanded  for  such  further  proceed- 
ings as  may  be  necessary  to  carry  out  the  conclusion  herein  announced. 

SiMFsoNi  C.  J.»  and  MoIyer,  J.,  concur. 


King  et  al.  v.  Cabaniss. 
(Supreme  Court  of  QeorgUu    October  8, 1888.) 

EXSCUTOBS  AND  AOMINISTBATOBa -~  BaLB  OF  LaKD  UHDBB  ObDBB  OV  CoVHT  — AD- 
VEKT13EMKNT. 

Where  the  advertisement  by  an  administrator  to  sell  land  in  the  county  where  It 
lies  was  published  for  the  full  legal  period  after  general  leave  to  seU  hiMl  been 
granted,  that  the  special  order  to  sell  in  that  county  was  passed  pending  the  adver- 
tisement, and  not  until  less  than  20  days  before  the  day  of  sale,  did  not  make  the 
sale  Invalid,  or  even  irregular.    The  authority  to  sell,  and  consequently  to  adver- 
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tlse,  grew  oat  of  the  general  order,  and  the  special  order  subsequently  granted  re- 
lated to  the  final  exercise  of  the  authority  ana  the  place  of  such  exercise.    Code,  %% 
d559, 2600;  PaUeraan  v.  LemoTi,  50  Ga.  281. 
%.  Bamb— Salk  of  Imtbrbst  of  Tenant  in  Common. 

Though  the  intestate  at  the  time  of  his  death  was  a  tenant  in  common  with  a  sur- 
Tiving  co-tenant,  and  owned  but  an  undivided  half  interest  in  the  premises,  yet  a 
legal  sale  and  conveyance  made  by  his  administrator  of  the  south  half  of  the  tract 
divested  the  title  ox  the  heirs  to  that  half.  The  sale  was  not  vitiated  by  selling  a 
larger  interest  than  the  intestate  owned.  Whether  there  was,  prior  to  the  sale,  a 
proper  or  legal  partition  between  the  surviving  cd-tenant  and  the  heirs  or  the  ad- 
ministrator, is  not  decided,  that  element  not  being  material  to  a  right  result  in  the 
present  case. 
1.  Bamb— Fraud  of  Administrator— Bona  Fidb  Purohasbrs. 

Fraud  between  the  administrator  and  his  immediate  vendee  will  not  afCect  subse- 
quent purchasers  who  are  such  boTia  fide  and  for  value,  and  who  derive  title  through 
the  deed  of  the  administrator,  without  any  notice  of  tiie  allegpd  fraud. 
{Syllabus  by  the  Comt.) 
Error  from  superior  court,  Fulton  county;  Marshall,  Judge. 
The  hell's  of  King  sued  Cabaniss  to  set  aside  a  sale  of  their  ancestor's  land 
by  order  of  the  court.    Judgment  for  defendant*  and  plaintiffs  appeal. 

T,  M.  Norwood,  J.  A.  Crank,  and  Tompkins  <&  Brandon,  for  plaintiffs  in 
orror.    A,  H.  Cox  and  Uarritton  <&  Peeples,  for  defendant  in  error. 

BuecEXET,  C.  J  Camp  and  King  were  owners  as  tenants  in  common  of 
the  premises  described  in  the  declaration.  King  died,  and  administration 
upon  his  estate  was  granted  in  Cobb  county.  In  1866  the  court  of  ordinary 
of  that  county  granted  the  administrator  general  leave  to  sell  all  the  real  h^ 
tate  of  his  intestate  for  the  benefit  of  heirs  and  creditors.  On  the  12th  of  Oc- 
tober, 1870,  the  same  court  by  special  order  authorized  the  sale  of  all  the  lands 
lying  in  Pulton  county,  to  be  made  in  the  latter  county.  Under  these  two 
orders  the  administrator  sold,  at  public  outcry  at  the  court-house  in  Fulton 
county,  the  south  half  of  the  premises  described  in  the  declaration  as  the 
property  of  bis  intestate,  on  the  first  Tuesday  in  November,  1870,  and  in  the 
same  month  conveyed  the  same,  In  pursuance  of  such  sale,  by  deed,  the  deed 
reciting  both  of  said  ordera  as  authority  for  the  sale,  and  also  that  the  prop- 
erty had  been  first  duly  advertised  according  to  law.  The  defendant  in  the 
present  action  claims  a  certain  portion  of  the  premises  under  this  sale,  mak- 
ing no  claim,  as  we  understand  from  the  evidence  and  the  argutnent,  to  any 
of  the  tract  not  so  sold,  nor  even  to  any  of  that  which  was  sold,  except  a  slip 
described  in  his  bond  for  titles  from  Reynolds,  800  feet  long  by  78  feet  wide 
at  one  end  and  75  feet  at  the  other.  To  the  rest  of  the  tract  sued  for  he, 
through  bis  counsel,  disclaims  title  here,  though  no  formal  disclaimer  has 
been  entered  on  the  record.  Tlie  controlling  question  for  our  consideration 
19  whether  the  heirs  of  King  were  divested  of  their  title  as  to  the  south  half, 
the  half  sold  and  conveyed  by  the  administrator,  the  plaintiffs*  lessors  claim- 
ing solely  as  heirs  of  King. 

1.  The  sale  is  attacked  because  made  within  less  than  40  days  after  the  or- 
der authorizing  it  to  take  place  in  Fulton  county  was  granted,  the  deed  show- 
ing on  its  face  that  such  was  the  fact,  and  the  law  at  that  time  requiring  sales 
of  land  by  administrators  to  be  advertised  40  days  previous  to  the  day  of 
sale.  The  deed  recites  that  there  had  been  due  advertisement  according  to 
law,  and  there  is  no  evidence  to  the  contrary,  unless  the  law  required  it  to  be 
advertised  for  the  whole  term  of  40  days,  not  only  after  leave  to  sell  was 
granted,  but  after  the  court  of  ordinary  granted  permission  for  the  sale  to 
take  place  in  Fulton  county,  the  county  in  which  the  property  was  and  is  sit- 
uate. The  statute  applicable  to  the  question  reads  as  follows:  "Every  such 
sale  shall  be  advertised  in  any  newspaper  having  a  general  circulation  in  the 
county  where  the  property  is  located  for  forty  days  after  the  leave  granted  and 
before  the  sale.  It  shall  be  had  at  public  auction  on  the  first  Tuesday  of  the 
month*  between  the  nsual  hours  of  sale,  and  at  the  place  of  public  sales  in  the 
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coiintj  having  Jurisdiction  of  the  administration,  unless  by  special  order,  in 
the  discretion  of  the  ordinary,  a  portion  of  the  land  is  sold  in  another  county 
where  the  land  lies."  Code  1861,  (Irwin's,)  8  2519.  The  construction  whicli 
we  put  upon  this  language  is  that  the  authority  to  sell  exists  as  soon  as  leave 
to  sell  at  all  is  granted,  and  that  the  place  of  sale  appertains  to  executing  the 
authority,  and  such  place  may  be  designated  at  any  time  before  the  sale  is  act- 
ually made.  A  general  order  fixes  no  exclusive  place  of  sale,  but  leaves  the 
question  open  for  the  exercise  of  the  ordinary's  discretion,  and  he  can  exer- 
cise it  at  any  time — certainly  at  any  term  of  his  court — before  the  sale  takes 
place.  It  is  leave  to  sell  which  lays  the  foundation  for  the  advertisement,  and 
the  advertisement  must  specify  the  place  of  sale  and  be  published  for  the  pre- 
scribed time;  but  to  render  the  sale  regular,  if  advertised  to  take  place  else- 
where than  in  the* county  having  jurisdiction  of  the  aii ministration,  a  special 
order  of  the  ordinary  giving  his  consent  and  approbation  for  the  sale  to  be 
had  there  must  be  obtained,  not  as  authority  for  advertising  that  the  sale  will 
take  place  in  the  county  where  the  land  lies,  but  as  authority  for  selling  it 
there.  The  requirement  to  obtain  a  special  order  does  not  qualify  advertis- 
ing, as  does  the  requirement  to  obtain  leave  to  sell,  but  it  qualifies  selling, 
and  that  alone.  Before  there  can  be  a  sale  with  due  regularity,  the  special  or- 
der must  be  had,  whereas  leave  to  sell  must  not  only  precede  the  sale,  but  the 
advertisement  also.  The  special  order  fixing  the  place  may  be  a  part  of  the 
order  granting  leave  to  sell,  or  it  may  be,  as  in  the  present  case,  a  subisequent 
and  separate  order.  The  statute  does  not  exact  that  both  orders  shall  be  em- 
braced in  one  and  the  same  judgment,  or  that  they  shall  be  in  separate  judg- 
ments. It  is  enough  that  the  leave  to  sell  precedes  the  advertisement,  and 
that  the  special  order  as  to  the  place  precedes  the  sale.  Here  the  leave  to  aeli 
was  granted  in  1866,  and  the  sale  was  in  November,  1870.  The  recital  in  the 
deed  is  that  the  advertisement  was  due  and  legal.  Pritna  facie,  the  recital  is 
true;  and  there  is  no  evidence  which  contradicts  it.  To  be  due  and  legal  the 
advertisement  must  have  commenced  after  the  leave  was  granted,  and  ruu 
for  40  days  prior  to  the  sale,  and  must  have  specified  Fulton  county  as  the 
place  of  sale.  We  are  to  assume  that  while  it  was  running  the  special  order 
was  granted,  giving  the  approbation  of  the  ordinary  to  the  place  of  sale  which 
the  administrator  had  selected  and  specified  in  his  advertisement.  The  con- 
struction which  finds  the  authority  to  sell  in  the  order  granting  leave,  and 
which  treats  the  place  of  sale  as  appertaining,  not  to  the  existence,  but  to  the 
exercise,  of  the  authority,  is  supported  fully  by  Patterson  v.  Lemon,  50  Ga. 
231.  In  that  case  the  authority  was  exercised  upon  the  general  leave  to  sell 
alone;  there  was  no  special  order,  and  yet  the  sale  was  upheld  in  favor  of  a 
subsequent  bona  fide  purchaser,  with  a  suggestion  of  doubt  by  Judge  McCay 
as  to  whether  it  was  not  good  in  favor  of  the  immediate  purchaser  also.  As 
upholding  the  distinction  which  that  case  draws,  and  which  we  draw,  between 
leave  to  sell,  and  a  special  order  touching  the  place  of  sale,  we  may  observe 
that  the  application  for  leave  cannot  be  granted  until  after  notice  of  the  same 
has  been  published  once  a  week  for  four  weeks,  (Cbde,  8  2559,)  whereas,  for 
granting  the  special  order,  no  preliminary  notice  of  any  kind  is  prescribeid  or 
required.  Moreover,  tlie  two  things  are  so  different  that  they  are  treated  of 
apart  and  in  separate  sections  of  the  Code. 

2.  The  sale  was  none  the  less  efficacious  in  divesting  the  title  of  the  heirs 
because  it  was  not  restricted  to  an  undivided  half  of  the  property  sold, — the 
real  interest  of  the  intestate  if  no  valid  partition  between  his  estate  and  Camp 
had  taken  place.  A  sale  of  the  whole  south  half  of  the  premises  passed  what- 
ever interest  the  estate  or  the  heirs  had  in  that  specific  property;  and  henoe 
the  question  of  partition  and  all  the  points  concerning  it  are  immaterial  in 
the  present  case.  J±  the  partition  was  valid,  and  the  evidence  of  it  admissible* 
the  title  both  of  Camp  and  the  heirs  of  King  passed  by  the  administrator's 
deed;  if,  on  the  other  hand,  the  partition  is  to  be  disregarded,  Camp's  inter- 
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est  might  not  be  affected  by  the  deed,  but  the  interest  of  the  heirs  would  be, 
in  any  event.  We  therefore  leave  the  element  of  partition  out  of  view,  and 
make  no  ruling  on  it,  except  to  intimate  that,  perhaps,  under  our  peculiar 
system  in  Georgia,  an  administrator  having  leave  to  sell  all  the  real  estate  of 
his  intestate  may  represent  the  heirs  at  law  in  proceedings  for  partition  touch- 
ing lands  owned  by  the  decedent  in  common  with  a  stranger.  He  certainly 
does  represent  creditors  in  all  dealings  with  the  estate;  and  that  partition  is, 
or  may  be,  a  step  appropriate  to  administration,  as  a  preliminary  of  sale, 
where  he  has  leave  to  sell  for  the  common  benefit  of  heirs  and  creditors,  seems 
probable.  His  representative  powers  in  Georgia  are  very  broad,  at  least  in 
chancery.  Barclay  v.  Kimfey,  72  Ga.  725.  And  an  order  for  sale  will  entitle 
him  at  law  to  recover  the  realty  from  the  heirs.  Code.  §  2486.  As  tending 
to  negative  the  right  and  power  of  an  administrator  to  represent  the  heirs  in 
proceedings  for  partition,  we  are  referred  to  Freem.  Co-Tenancy,  §§  464, 471; 
Hawes,  Parties,  §  28,  and  note  21;  Pom.  Rem.  §  376;  Nason  v.Willard,  2 
Mass.  478;  Whitloek  v.  Willard,  18  Pla.  166;  Tindal  v  Drake,  51  Ala.  578; 
Nichols  V.  Nichols,  67  Amer.  Dec.  709.  note;  Rieharda  v.  Richards,  136  Mass. 
126;  Greeley  v.  Hendricks.  2  South.  Hep.  620;  Foster  v.  Newton,  46  Miss.  661; 
JSpeer  v.  Speer,  14  N.  J.  Eq.  240.  250;  Boutte  v.  BoutU's  Bafrs,  30  La.  Ann. 
182;  Shull  V.  Kennon,  12  Ind.  36;  Myers  v.  Brodbeek,  6  Atl.  Rep.  662;  Vick 
V.  Vickshurgh,  31  Amer.  Dec.  168, 182-186;  Akin  v  Akin,  78  Ga.  24. 1  S.  E. 
Bep.  267. 

3.  The  purchaser  at  the  administrator's  sale  was  Mra.  King,  and  she  con- 
veyed to  Peters,  Peters  to  Reynolds,  and  under  Reynolds  the  defendant,  Ca1>- 
aniss,  holds  by  bond  for  titles.  At  the  trial  the  plaintiffs  sought  to  attack  the 
bona  fides  of  the  sale  and  conveyance  by  the  administrator  to  Mrs.  King,  and 
for  that  purpose  offered  certain  letters,  together  with  parol  evidence,  but  not 
offering  to  bring  home  notice  of  the  suggested  fraud  either  to  Reynolds  or 
Cabaniss,  both  of  whom  purchased  bona  fide  for  value.  Allowing  that  the 
letters,  etc.,  would  show  fraud  as  between  the  administrator  and  his  vendee, — 
and  this,  we  think,  is  very  questionable, — they  would  not  affect  the  conscience 
either  of  Reynolds  or  Cabaniss.  It  was  suggested  in  argument  that  only  those 
having  the  legal  title  are  protected  by  the  want  of  notice;  but  we  have  seen 
that  Reynolds  acquired  that  title,  and  Cabaniss,  being  in  possession  under 
him,  is  entitled  to  take  the  benefit  of  It,  though  he  holds  by  bond  only.  In- 
deed, it  seems  to  have  been  admitted  that  he  was  to  be  treatnl  in  all  respects, 
in  this  litigation,  as  if  Reynolds  had  already  conveyed  to  htm  by  deed.  There 
was  no  error  in  refusing  a  new  trial  in  behalf  of  the  plaintiffs  in  the  action, 
but  in  affirming  the  judgment  we  direct  that  its  effect  be  restricted  to  so  much 
of  the  premises  embraced  in  the  declaration  as  the  bond  for  titles  from  Reyn- 
olds to  Cabaniss,  as  set  out  in  the  brief  of  evidence,  applies  to;  the  same  be- 
ing, as  appears,  the  real  subject-matter  of  the  suit  &9  against  Cabaniss,  and 
his  possession,  neither  as  proved  or  admitted,  not  extending  to  any  more  of 
the  premises  described  in  the  pleadings.    Judgment  affirmed. 


Carlton  v.  Western  &  A.  R.  Co. 
{Suvreme  Court  of  Georgia.    October  5, 1888.) 

WiTiTBSB — Com PKTBNCT— Transactions  with  Decedent. 

Plaintiff,  in  an  action  for  personal  injuries,  may  testify  to  the  circumstances  un- 
der which  he  signed  an  instrament  claimed  to  be  a  release  of  the  demand  sued  on, 
and  that  the  instrument  introduced  by  defendant,  to  which  bis  signature  is  attached, 
and  which  he  was  asked  if  he  had  signed,  was  not  in  fact  the  instrument  signed  by 
him,  though  defendant's  vice-president,  who  procured  the  release,  be  deceased. 

Releasb  and  Dxschajkoe — Bt  EImplotb  or  Claim  for  Injttribs — ^Want  or  Oon8ii>- 

ERATION. 

An  agreement  by  one  injured  while  in  the  "employ  of  another  to  receive  in  satis- 
faction of  his  claim  for  both  wages  and  damages  the  wages  to  which  he  is  entitled 
by  his  contract  of  hiring,  and  concerning  which  there  is  no  dispute,  is,  in  so  far  as 
it  purports  to  release  the  claim  for  damages,  without  consideration.  (^ZqOQIc 
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8.  Practice  is  Civil  Casks— Pbodugtiow  of  Papers— Noticb. 

Where  a  party  giving  notice  to  the  adverse  partv  to  prodace  a  paper  fidls  to  com- 
ply with  the  provision  of  Code  Oa.  %  8513,  that  the  party  giving  the  notice  ahall 
make  oath  that  the  paper  is  in  the  possession,  power,  or  control  of  the  party  noti- 
fied, and  is  material  to  the  issue,  ana  counsel  aoes  not  state  such  to  be  the  fact,  re- 
fusal to  compel  its  production  is  not  error.  ^ 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 

Action  for  personal  injuries  brought  by  Sam  Carlton  against  the  Western  & 
Atlantic  Railroad  Company  Judgment  for  defendant,  and  plaintiff  brings  er- 
ror. Code  6a.  §  3513,  provides  tliat  the  party  giving  notice  to  the  adverse 
party  to  produce  a  paper  shall  malce  oath  that  the  paper  is  in  the  possession, 
power,  or  control  of  the  party  notified,  and  is  material  to  the  issue. 

Alexander  4&  TurnbiUlf  for  plaintiff  in  error.  Hopkins  d^  Glenrit  for  de- 
fendant in  err9r 

Blandford,  J  Carlton  sued  the  Western  &  AtUntic  Railroad  Company 
for  damages  on  account  of  injuries  alleged  to  have  been  sustained  by  hira 
while  employed  by  the  defendant  in  coupling  cars,  by  reason  of  the  careless- 
ness and  negligence  of  the  defendant's  servants.  The  defendant  pleaded  (1) 
the  general  issue;  and  (2)  that  the  plaintiff,  at  the  time  he  was  employed  by 
the  defendant,  entered  into  a  written  contract,  which  provided  as  follows: 
*'In  case  the  said  Sam  Carlton  is  hurt,  crippled,  or  in  any  way  injured  or  dam- 
aged, without  negligence  or  fault  on  his  part,  and  by  the  negligence  and  fault 
of  the  company,  while  in  the  service  of  said  company,  whether  the  risk  of  in- 
jury grows  out  of  the  service  he  performs,  or  out  of  defects  in  track,  bridges, 
cars,  engines,  or  machinery,  or  arises  from  passing  under  bridges,  or  from 
any  other  cause,  or  in  any  manner  whatever  connected  with  the  duty  he  un- 
dertakes to  perform,  the  following  shall  be  the  measure  of  damages  with  wliich 
tbe  said  Western  &  Atlantic  Railroad  Company,  if  liable  at  all,  shall  pay  to 
the  said  Sam  Carlton  on  account  of  such  injury  or  damage  caused  as  aforesaid 
as  he  may  sustain,  to- wit:  In  sdl  cases  where  the  injury  does  not  result  in 
permanent  disability,  pr  make  the  said  Sam  Carlton  a  permanent  cripple,  the 
company  shall  pay  the  said  Sam  Carlton  the  regular  wages  he  was  receiving 
at  the  time  he  was  injured  till  he  is  able  to  work,  and  he  shall  go  to  work  as 
soon  as  he  is  able:  provided,  said  wages  shall  in  no  case  run  more  than  six 
months  without  regular  and  faithful  labor  performed  by  him,  the  said  Sam 
Carlton.  And  in  case  the  injury  is  permanent  in  its  character,  but  does  not 
result  in  the  loss  of  a  limb,  the  measure  of  damages,  including  wages  paid 
while  he  is  not  at  work, shall  in  no  case  exceed  five  hundred  dollars.  And  in 
case  of  the  loss  of  a  limb»  the  damages  and  wages  claimed  of  the  company  shall 
in  no  case  exceed  one  thousand  dollars."  The  defendant  says  that,  in  accord- 
ance With  said  contract,  it  made  a  settlement  with  said  Carlton,  as  follows: 
''While  employed  by  the  Western  &  Atlantic  Railroad  Company  upon  its  road, 
I  was  injured  on  or  about  the  17th  day  of  February,  by  being  jerked  off  a  car 
and  having  my  hips  and  back  injured,  and  the  Western  &  Atlantic  Railroad 
Company  having  agreed  to  pay  thirty-two  and  50-lOOths  dollars  in  full  for  all 
wages  due  me  to  date,  and  in  full  for  all  damage  which  I  have  sustained  on 
account  of  said  injury,  I  hereby  acknowledge  receipt  of  said  sum  in  full  sat- 
isfaction as  aforesaid,  and  in  full  of  all  demands  to  this  date.  AUanta^  Qa,^ 
IfcA.  19, 1886.    [Signed]  S.  M.  Carlton.  Approved.   W.CMorriix,  V.P." 

1.  On  the  trial  Carlton  was  put  upon  the  stand  to  show  the  manner  in  which 
be  was  injured,  and  while  upon  the  stand  the  defendant's  counsel,  exhibiting 
the  above  receipt  to  him,  asked  him,  *'Is  that  your  signature?  Who  was 
present  when  you  signed  it?'*  And  in  answer  the  witness  testified  that  it  was 
his  signature,  and  that  Mr.  Morrill,  the  vice-president  of  the  defendant  oom- 

'  ReBpectlng  the  discretion  of  tbe  trial  court  In  directing  the  prodnctlon  of  books  and 
papers,  see  Schmidt  v.  Klser,  (Iowa,) ;  9  N.  W.  Rep.  707,  and  note.  As  to  the  notioe  re- 
quired, see  Lowenstein  v.  Carey,  12  Fed.  Rep.  811,  and  note. 
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pany,  was  present  and  gave  him  an  order  for  his  month's  wages.  Counsel 
for  the  plaintiff  thereupon  asked  him  to  explain  the  circumstances  under 
which  he  had  signed  the  paper,  and  the  witness  went  on  to  state  that  a  part 
of  the  paper  he  had  signed  was  in  print,  and  part  in  writing,  and  that  the  pa- 
per above  referred  to  was  not  the  paper  he  had  signed.  It  being  shown  that 
Morrill  was  dead,  the  court  rejected  this  testimony,  upon  the  ground  that  the 
opposite  party  was  dead,  and  this  is  assigned  as  error.  We  think  it  was  com- 
petent for  the  plaintiff,  under  the  circumstances,  to  explain  how  it  came  about 
that  he  signed  the  paper,  and  whether  or  not  the  paper  exhibited  was  the  pa- 
per he  did  sign.  The  defendant  having  asked  him  if  he  had  signed  the  paper, 
the  matter  was  open  for  explanation  on  his  part,  to  show  the  circumstances 
under  which  he  signed.  The  court,  therefore,  erred  in  ruling  that  the  testi- 
mony was  incompetent. 

2.  Error  is  also  assigned  upon  the  ruling  of  the  court  that  the  defendant 
was  not  obliged  to  produce,  in  response  to  notice  from  the  plaintiff,  a  written 
report  made  by  its  conductor  of  the  injury  of  the  plaintiff  and  the  circum- 
stances under  which  it  was  inflicted,  which  notice  had  been  properly  served 
on  the  defendant.  The  record  fails  .to  show  that  the  plaintiff  made  an  oath 
as  to  the  materiality  of  this  testimony,  or  whether  the  paper  was  in  the  pos- 
session of  the  defendant  or  not;  and  counsel  did  not  state  in  their  place  such 
to  be  the  fact.  We  therefore  think  there  was  no  error  on  the  part  of  the  court 
in  refusing  to  compel  the  production  of  the  paper.  Had  the  requirements  of 
the  statute  been  complied  with,  we  see  no  reason  why  the  paper  should  not 
have  been  produced.  We  do  not  understand  such  a  report  to  be  a  privileged 
communication.  It  seems  that  it  was  a  report  which  the  company,  by  its 
rules,  required  the  conductor  to  make  where  a  party  was  injured,  as  to  the 
circumstances  and  character  of  the  injury, — a  very  good  rule  for  the  protec- 
tion of  the  company  and  of  the  employe. 

3.  The  last  ground  of  error  alleged  is  that  the  court  erred  in  charging  the 
jury  as  follows:  "There  being  no  conflict  whatever  in  the  evidence  as  to  this 
settlement,  the  court  feels  bound  to  instruct  the  jury  as  to  the  legal  effect  of 
that  contract  of  settlement;  and  the  legal  effect  of  that  contract  of  settlement, 
upon  the  undisputed  evidence  of  this  case,  bars  the  right  of  the  plaintiff  to 
recover."  This  charge,  we  think,  was  error.  What  was  settled  between  the 
parties,  and  what  did  the  plaintiff  receive?  He  received  his  wages  for  one 
month ;  the  wages  which  the  company  by  its  contract  had  bound  itself  to  pay 
him.  Any  agreement  on  his  part  to  receive  his  wages  in  satisfaction  of  the 
damages  he  might  be  entitled  to  on  account  of  injury  sustained  by  him  by 
reason  of  the  company *s  negligence  would  be  a  nudum  pactum,  and  would 
not  bar  his  recovery.  It  does  not  appear  that  the  wages  were  in  dispute.  It 
was  shown  that  he  was  entitled  to  $1.25  a  day;  and  that  he  was  paid  for  a 
month  of  working  days,  which  amounted  to  $32.50.  To  this  amount  he  was 
entitled;  and  he  was  entitled  to  more.  The  company  was  bound  by  the  con- 
tract entered  into  at  the  time  of  his  employment  to  pay  him  his  wages  for  six 
months^  or  until  liis  recovery,  in  case  of  his  being  injured  by  the  company's 
negligence.  And  the  fact  that  they  paid  him  the  wages  is  good  evidence  that 
he  was  injured  by  the  negligence  of  the  company.  Indeed,  he  showed  by  his 
evidence  that  he  was  hurt  without  fault  on  his  own  part,  and  the  presumption 
in  such  case  is  that  the  company  was  at  fault.  But  if  he  received  the  amount 
stated.  Of  less  than  that,  in  satisfaction  of  his  wages,  he  would  be  bound  by 
it,  so  far  as  his  wages  were  concerned.  But  it  does  not  appear  that  he  re- 
ceived anything  at  all  for  his  damages.  We  think,  therefore,  that  the  court 
erred  in  its  charge  to  the  jury  and  in  the  construction  placed  upon  this  instru- 
ment. It  should  have  been  left  to  the  jury  to  determine  whether  or  not  the 
wages,  as  well  as  the  damages,  were  in  dispute,  and  it  was  for  them  to  de- 
termine whether  or  not  the  settlement  covered  all.    Judgment  reversed. 

v.7s.K.no.l4 — 40 
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Blackman  V.  State.* 
(Supreme  Court  cf  Georgia,    June  5, 1888.) 

!•  Crtmtxal  Latt— CnAXOE  of  Vknu»— CJoxstitutioxai.itt  of  Act. 

CodeGa.  %  4(k$7,  providing  that  change  of  venue  shall  be  granted  only  when  the 
iudge  Bbail  be  satistied,  bv  an  examination  of  tbo  persons  liable  to  serve,  thiU  an 
Impartial  jury  cauuot  bo  obtained,  does  not,  in  so  far  as  it  regulates  the  manner  in 
which  the  judgo  shall  satisfy  himself,  violate  the  provisions  of  the  Georgia  consti- 
tution, restricting  change  of  venue  to  cases  in  which  the  judge  is  satisiled  that  an 
impartial  jurv  cannot  be  obtained  in  the  county,  but  providing  that  the  power  is  to 
be  exercised  in  such  manner  as  has  been  or  shall  be  provided  oy  law. 

2.  JuuY—CnALLENGE— Qualifications— Rejection  at  Former  Triai*. 

A  juror  is  not  disqualified  to  sit  on  trial  of  a  criminal  case  by  having  beca  pnt 
upon  defendant  at  a  former  trial,  and  rejected  by  him. 

8.  Same— Former  Statements  of  Juror. 

It  Is  not  ground  for  new  trial  that  a  jnror  who  had  stated  on  his  voir  dirs  that 
he  had  no  nrejudice  against  defendant,  and  could  render  an  impartial  verdict,  was 
subsequently  discovei*ed  to  have  stated  before  the  trial  that  he  believed  defendant 
guilty,  because  two  juries  had  found  him  guilty,  as  the  two  statements  are  not  in- 
consistent. 

^  CsiMiNAL  LaW'-Evtdbnoe— Opinion  Evidence. 

A  witness  testified,  on  trial  for  murder,  as  to  the  resemblance  between  trades  f  onnd 
near  the  scene  of  the  homicide,  and  other  tracks  admitted  to  have  been  made  by  de- 
fendant. Some  of  the  latter  tracks  were  made  under  compulsiou,  and  the  evidenoe 
relating  to  these  tracks,  and  the  opinions  of  witnesses  bd^d  thereon,  were  subao- 
quently  withdrawn  from  the  jury.  Hvld^  that  refusal  to  withdraw  the  opinion  of 
a  witness,  who  stated  that  he  was  as  certain  about  the  tracks  before  he  saw  those 
made  under  compulsion  as  after,  was  not  error. 

6.  Same— Conduct  of  Trial — ^Reception  of  Evidence. 

It  is  in  the  discretion  of  the  court  to  allow  a  case  to  be  opened  after  argument  be- 
gun for  the  reception  in  evidence  of  a  court  paper. 

0.  Homicide— Instructions— Power  of  Court  as  to  Sbntbncb. 

It  is  Improper  for  the  court  to  charge  as  to  the  provision  of  Code  Ga.  1 48?8,  that  the 
court  shall  nave  discretionary  power  to  substitute  imprisonment  for  life  for  the 
death  penalty,  in  cases  of  conviction  on  circumstantial  evidence,  but  is  not  reversi- 
ble error. 

The  defendant  was  convicted  for  murder,  and  sentenced  to  be  banjc«d. 
From  the  judgment  he  brings  error.  For  hearing  on  former  appeal,  Bee  3  8. 
£.  Kep.  418. 

B,  F.  Hinton  and  7.  C.  Matthews,  for  plaintiff  in  error.  C,  B.  Hudson, 
Sol.  Gen.,  for  tlie  St^te. 

Blkcklet,  C.  J.  1.  The  court  correctly  expounded  and  applied  the  law 
touching  a  cimnge  of  venue.  The  constitution  restricts  cliange  to  where  the 
judge  is  satisfied  that  an  impartial  jury  cannot  be  obtained  in  tlie  county,  at 
the  same  time  declaring  that  Uie  power  is  to  be  exercised  in  such  m&nner  as 
has  been  or  slialJ  be  provided  by  law.  Code,  §8  5172, 5173.  Wlien  tiiese  pro- 
visions were  adopted,  the  acts  of  1871  and  1674,  embraced  in  section  4687  of 
the  Code,  were  of  force,  and  they  prescribed  tliat  tlie  judge  sliali  be  8<Ui8ljed« 
only  by  an  examination,  carel'ul  ami  thorougli,  of  the  persons  liable  to  serve 
on  juries.  In  tlie  present  case,  this  wjis  the  test  recognized  and  applied  by 
the  court;  and  the  case  of  Brinkley  v.  State,  54  Ga.  371,  wiiich  had  been  ruleil 
prior  to  tlie  adoption  of  the  constitution,  holds  th;it  the  judge  was  sliut  up  to 
this  mode  of  inquiry.  In  argument  before  us  it  was  contended  that  the  It^gis- 
lature  had  no  power  to  say  how  the  judge  should  satisfy  himself;  but  such  a 
power  is,  we  think,  distinctly  recognized  by  the  coiibtitution,  and  moreover 
it  had  been  exercised  before  the  constitution  was  made,  and  the  same  iav^ 
then  in  force  on  the  subject  has  continued  to  be  in  force  ever  since.  No  doubt, 
under  the  express  terms  of  the  constitution,  the  legislature  can  change  the 
mode;  but.  until  they  do  so,  the  judges  ought  to  observe  that  which  baa  been 

^  Not  Booner  reported  beoauae  the  opinion  was  not  in  the  flies» 
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ordained.  By  reference  to  the  constitution  of  1868,  it  will  be  seen  that  the 
provisions  of  that  constitnlion,  touching  the  cliange  of  venue,  were  tlie  same 
SB  tliose  of  the  oonstilution  of  1877.  Tlie  fourth  and  sixth  grounds  of  tlie 
jnotion  for  a  new  trial  were  properly  overruled. 

2.  There  was  no  error  in  overruling  tlie  challenges  of  the  Jurors  made  by 
the  accused, — either  the  clinUenge  to  tlie  array,  or  those  to  the  polls.  As  the 
matter  of  challenge  was  confined  to  four  of  tlie  jurors,  it  was  not  bro.id  enough 
to  vitiate  the  array,  had  it  been  otherwise  good.  Eberhart  v.  State,  47  Ga. 
606;  Code,  §  4680.  But  the  matter  was  not  such  cause  as  would  avail,  even 
as  challenge  to  the  polls;  for  juroi-s  are  not  disqualifled  to  try  a  criminal  case 
because  at  some  previous  trial  they  have  been  put  upon  the  prisoner,  and  one 
or  more  of  them  rejected  by  him.  Their  competency  as  jurors  is  not  impaired 
by  mere  acceptance,  without  actual  service,  in  previous  proceedings  for  the 
same  offi^nse.  lieid  v.  StaUt  50  Ga.  556.  And,  if  acceptance  does  not  de- 
stroy competency,  why  should  rejection  liave  that  result?  This  disposes  of 
the  firth,  seventh,  eiglith,  and  ninth  grounds  of  the  motion. 

3.  The  twentieth  and  twenty-first  grounds  of  the  motion  relate  to  the  com* 
petency  of  the  juror  Snyder.  As  to  the  twentieth  ground  it  is  enough  to  say 
that  the  declarations  imputed  to  the  juror  were  denied  by  him.  and  his  denial 
was  controverted  by  the  evidence  of  only  one  witness.  The  twenty-ili  st  ground 
is  based  on  the  theory  that  theatfldavit  of  Snyder  himself  shows  that  he  was  in- 
competent; but  he  says  in  that  affidavit  that,  when  put  upon  his  toirdiret  he  an- 
swered conscientiously  and  truthfully  the  questions  propounded  to  him  by  the 
solicitor  general*  Among  said  questions  were  these:  *'Have  you  any  bias  or 
prej udice.  resting  upon  your  mind,  for  or  against  the  accused  ?**  **Ib  3*our  mi nd 
perfectly  impartial  between  the  state  and  the  accused?"  As  he  was  accepted 
jis  a  juror,  we  are  to  take  it  that  his  answers  to  these  questions  were  as  to  the 
one  aHirmative  and  the  other  negative;  and  is«tlie  effect  overcome  hy  his  ad- 
mission contained  in  the  aiildavit  that  he  had  said,  *'I  believe  he  is  guilty,  be- 
<^use  two  juries  have  found  him  guilty?"  We  think  not.  His  answers  on 
tiie  voir  dire  imported  tliat  he  had  no  fixed  opinion  as  to  the  guilt  or  innocence 
-of  the  accused;  and  the  mere  casual  declaration  made  before  that  time,  that 
be  believed  him  guilty  because  two  juries  had  found  him  guilty,  is  alto^etlier 
reconclLibie  with  such  an  import  of  his  answer.  A  juror  is  not  disqualilled 
by  a  loose  and  vague  opinion  as  to  guilt  or  innocence  unless  it  has  been  gen- 
erated by  seeing  the  crime  committed,  or  hearing  the  evidence  on  oath;  and 
such  was  not  the  origin  of  the  opinion  expresned  by  this  juror.  It  is  natural 
and  proper  for  every  citizen  to  have  some  opinion  in  favor  of  the  correctness 
of  the  verdicts  of  juries;  and,  if  following  out  so  general  and  innocent  a  law 
of  the  human  mind  is  to  disqualify  all  the  citizens,  we  see  not  liow  a  man 
could  be  tried  a  second  time  for  the  same  offense,  if  the  jurors  put  upon  liim 
liad  heard  of  his  previous  conviction.  Tiie  belief  entertained  and  expressed 
hy  tliis  juror  wfis  apparently  altogether  intellectual;  wholly  fi-ee  from  any  ad- 
mixture or  complication  witli  the  emotions  or  passions.  lie  said  nothing  in- 
dicating that  he  thought  the  accused  ought  to  be  han<;ed.  There  was  no  fury 
or  ferocity  in  his  expression ;  no  temper,  like  that  in  Doyal  v.  State,  73  Ga.  72; 
Brinkley  v.  State,  58  Ga.  296.  Prima  facie  this  juror  wjis  not  incompetent. 
See  Westmoreland  v.  State,  45  Ga.  225;  Fogarty  v.  StaU,  5  S.  E.  Rep.  782, 
(this  term.)  If  he  had,  when  under  examination  on  his  voir  dire,  avowed  all 
that  his  atiidavit  disclosed,  and  if  he  had  been  put  upon  the  court  as  a  trier, 
Aotiiing  further  appearing  as  to  the  nature  or  tixity  of  his  opinion,  tlie  court 
should  have  held  him  competent. 

4.  The  eleventh,  twelfth,  and  thirteenth  grounds  of  the  motion  complain 
that,  while  the  court  witlidrew  f  rom  the  jury  all  evidence  showing  that  the 
prisoner  was  compelled  to  make  tracks,  the  opinions  of  witnesses  founded  on 
such  compulsory  tracks  were  not  also  withdrawn  from  the  jury.  We  think 
ibis  complaint  is  not  altogether  supported  by  the  recited  facts;  for,  in  with- 
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drawing  so  mnch  of  the  eyldence  as  relates  to  traeks  of  that  class,  the  opin- 
ions of  witnesses,  in  so  far  as  they  related  to  such  tracks,  were  also  withdrawn. 
These  opinions  were  evidence  relating  to  tracks.  In  so  far  as  opinions  re- 
lated, not  to  compulsory,  but  to  voluntary,  tracks,  they  were  not  withdrawn; 
nor  ought  they  to  Iiave  been  withdrawn.  The  witnesses  saw  and  inspected 
tracks  of  both  classes,  and  the  wl t n  ess  Cockrell  stated  distinctly  that  he  thought 
he  was  as  certain  about  the  tracks  before  he  saw  tlioee  which  the  prisoner  was 
compelled  to  make  as  afterwards,  and  he  gave  the  specific  facts  on  which  this 
independent  opinion  was  based.  If  a  wituf'ss  has  already  formed  an  opinion 
upon  a  set  of  premises,  it  does  not  render  the  opinion  less  reliable  or  less  ad- 
missible in  evidence  that  other  premises,  not  proper  for  consideration,  were 
afterwards  superadded.  It  was  for  the  jury  to  judge  how  much  the  opinions 
were  weakened  by  withdrawing  from  tliem  the  support  of  the  excluded  prem- 
ises, and  nothing  which  the  court  said  or  did  interfered  with  the  exercise  of 
this  power  on  the  part  of  the  jury. 

5.  The  fourteenth  ground  of  the  motion  complains  that  the  jury  were  left 
to  determine  on  a  motion  made  to  exclude  the  t(«tlmony  of  Murray  about  car- 
rying messages  from  Tondee,  the  deceased,  to  the  woman  Onie  Black.  The 
testimony  having  been  admitted  subject  to  future  ruling  by  the  court,  the 
failure  to  announce  any  ruling  was  no  doubt  due  to  the  fact  that  the  state 
had  complied  with  the  terms  on  which  the  testimony  was  provisionally  re- 
ceived; and,  on  looking  into  the  record,  we  find  that  the  state  did  comply 
with  the  terms;  for  it  was  shown  by  the  testimony  of  John  Black  that  the 
prisoner  had  information  that  Murray  was  concerned  in  promoting  communi- 
cation between  Tondee  and  Onie  Black,  the  wife  of  the  witness  John  Black. 
When  evidence  is  received  subject  to  be  ruled  out  unless  something  else  is 
proved,  the  failure  ^o  rule  it  out  simply  means  that,  in  the  opinion  of  the 
court,  the  requisite  supplemental  evidence  has  been  forthcoming. 

6.  The  opening  of  the  case  after  the  argument  began,  for  the  reception  of 
a  court  paper  in  evidence,  was  a  matter  within  the  discretion  of  the  court 
No  ti«ice  of  an  abuse  of  such  discretion  has  been  shown  to  us. 

7.  As  was  ruled  in  this  same  case  on  its  second  appearance  here,  at  the  Oc- 
tober term,  1886,  the  couit  should  not  have  charged  the  jury  as  to  that  part 
of  section  4323  of  the  Code  which  invests  the  court  with  discretionary  power 
to  substitute  imprisonment  for  life  for  the  death  penalty  in  cases  of  convic- 
tion on  circumstantial  evidence.  But,  as  was  held  then,  this  impropriety  is 
not  cause  for  granting  a  new  trial.  There  is  certainly  no  reason  for  charging 
the  jury  on  the  judge's  powers  exercisable  after  verdict;  but  we  cannot  as- 
sume that  the  jury  will  be  less  careful  or  less  conscientious  in  performing 
their  own  functions  because  they  happen  to  be  enlightened  more  than  neces- 
sary on  the  functions  of  the  judge. 

8.  What  is  alleged  in  the  tenth  ground  of  the  motion  merely  amounts  to 
the  court's  understanding  of  the  object  of  certain  testimony  which  was  ob- 
jected to,  and  of  its  relation  to  hearsay.    We  see  no  error  in  this. 

9.  Touching  the  seventeenth,  eighteenth,  and  nineteenth  grounds  of  tba 
motion,  we  need  only  say  that  the  whole  charge  is  not  error;  that  though 
the  verdict  is  based  on  circumstantial  evidence,  and  that  though  sentence  of 
death  lias  been  pronounced,  these  are  not  reasons  for  granting  the  prisoner  s 
new  trial. 

10.  Three  verdicts  have  been  returned  in  this  case;  three  times  the  judge 
of  the  superior  court  has  acquiesced  in  the  finding  of  the  jury;  three  times 
has  this  court  reviewed  the  case.  On  this  third  writ  of  error  we  find  no  cause 
for  a  new  trial.  All  the  responsibility  for  the  facts  of  the  case  rests  where 
the  law  places  it,— on  the  jury.  They  had,  to  justify  their  verdict,  evidence 
against  the  prisoner  of  motive;  threats;  opportunity;  presence  near  the  scene 

-  of  the  homicide,  with  a  gun,  on  the  night  of  the  kUling;  pretended  a2»6t; 
prevarication  and  perjury  in  support  of  it;  and  some  Indication  that  the  foot- 
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prints  made  bj  the  assassin  corresponded  with  those  of  the  prisoner.  What 
was  said  by  this  court  in  Mou'jhoii  v.  Utate,  59  Ga.  309,  310,  is,  in  its  sub^ 
stance,  applicable  to  the  present  case,  and  to  the  state  of  our  own  minds  oon- 
cerning  it.    Judgment  affirmed.  y 

Haas  o.  Kansas  Oitt,  Ft.  S.  &  G.  B.  Co. 

(Supreme  CouH  of  Georgia.    October  10, 1888.) 

I.  Carrisrs  or  Goods— Dblat—Okoanizbd  Stbikb. 

A  railroad  company  is  not  liable  for  losses  caused  by  delayed  freights,  where  the 
cause  of  the  delay  was  an  organized  strike  and  resistance,  which  neither  the  rail- 
road company  nor  the  dril  authorities,  which  were  called  upon,  could  control.* 
-2.  Bame— Meabttbe  of  Damaobs. 

The  drawee  of  a  draft,  to  which  was  attached  a  bill  of  lading,  in  order  to  recoTer 
of  the  carrier  for  loss  caused  by  delay,  must  show  that  the  amount  of  the  draft  was 
greater  than  the  sum  actually  realized  on  the  shipment.* 

3.  Same— Rights  of  €k>KSiONBE. 

A  consignee  of  freight  cannot  sue  the  carrier  for  loss  caused  by  delay,  where  the 
consignor  made  the  contract  of  carriage,  unless  the  bill  of  lading  has  been  assigned 
or  indorsed  to  him  by  the  consignor. 

4.  Appbai/— Diminution  of  Rboord— Timb  of  Showing. 

A  diminution  of  the  recotd  on  appeal  cannot  be  shown  after  the  argument,  and 
after  consideration  by  the  appellate  court. 

Error  from  city  court  of  Atlanta;  Yak  Epfs»  Judge. 

Action  by  Haas  against  the  Kansas  City,  Fort  Scott  &  Gulf  Bailroad  Com- 
pany for  damages  for  delay  In  delivery  of  freight.  Judgment  for  defendant, 
and  plaintiff  appeals. 

Weil  &  Brandt,  for  plaintiff  in  error.  Calhoun^  King  <&  SpiUding^  for  de- 
fendant in  error. 

Simmons*  J.  The  only  question  argued  before  us  in  this  case  was  whether 
^be  verdict  was  contrary  to  the  evidence  or  not.  We  have  carefully  examined 
the  evidence  sent  up  in  the  record,  and  we  think  that  the  verdict  was  right. 
The  plaintiff  brought  suit  by  attachment,  upon  a  contract  or  bill  of  lading 
made  by  the  defendant  in  Kansas  City,  whereby  the  defendant  agreed  with 
one  Ayres  to  ship  a  certain  quantity  of  flour  from  that  place  to  Atlanta,  Ga., 
to  the  order  of  Ayres.  Ayres,  it  seems,  drew  a  draft  on  Haas,  the  plaintiff, 
and  attached  thereto  the  bill  of  lading.  The  amount  of  the  draft,  the  date 
when  drawn,  and  the  time  when  Haas  received  it  and  accepted  it,  are  not 
stated  in  the  evidence.  Haas  testified  that  the  flour  ought  to  have  arrived  in 
Atlanta  from  Kansas  City  in  from  seven  to  ten  days  from  the  time  of  ship- 
ment. Instead  of  so  arriving,  it  did  not  arrive  until  about  a  month  after  the 
date  of  the  bill  of  lading,  and  by  reason  of  this  delay  Haas  testified  that  he 
lost  $163;  that  the  price  of  dour  between  the  date  of  the  bill  of  Jading  and  the 
time  of  its  arrival  bad  decreased  so  as  to  produce  this  loss.  The  defense  of 
the  railroad  company  was  that  the  delay  in  the  shipment  of  the  flour  arose  by 
reason  of  a  strike  of  the  operatives  on  one  of  ite  connecting  lines,  from  which 
-connecting  line  it  was  to  receive  the  flour.  The  evidence  shows  that  the  em- 
ployes of  that  railroad  company  had  struck  for  higher  wages,  and  had  ceased 
to  work  for  the  railroad  company ;  that  they  had  refused  to  work,  and  by  vio- 
lence prevented  other  employes  from  working  for  the  company.  The  evi. 
dence  shows  that,  after  the  company  had  succeeded  in  employing  new  hands, 
obstructions  were  put  upon  the  tracks  and  trains  derailed  and  bridges  burned, 
And  that  in  some  instances  the  new  hands  were  fired  upon  by  the  strikers,  and 
some  of  them  killed.    The  evidence  further  shows  that  it  was  an  organized 

^  As  te  the  liability  of  a  common  carrier  for  damages  caused  by  delay  In  the  delivery 
.  of  freight,  and  the  measure  of  damages  in  such  cases,  see  RaUwav  Co.  V.  MoCorquodale, 
.<Tm.)l^  S.  W.  Rep.  80,  and  cases  cited  in  note. 
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resistance  by  the  strikers,  and  that  the  company  called  npon  the  ciyil  author- 
ities to  protect  its  property  and  francliises  against  tl)is  armed  resistsince,  and 
that  tite  civil  autlioriiies  were  unable  to  do  so.  It  further  shows  tliat  the 
company  exerted  all  its  power  to  employ  other  hands,  and  to  run  its  trains, 
but  tluit  it  could  not  do  so,  on  account  of  this  armed  resistance.  Under  this 
state  of  facts  the  jury  returned  a  verdict  in  favor  of  the  defendant;  and,  as 
we  have  b^^fore  said,  we  think  the  verdict  was  right.  The  law  seems  to  be 
that  wliere  a  railroad  company  receives  freight  for  shipment,  and  its  em- 
ployes strike  or  cease  to  work  for  the  company,  the  company  is  still  bound  to 
forward  tlie  freight  within  a  reasonable  time;  but  if  this  strike  is  accompanied 
with  violence  and  intimidation,  so  as  to  render  it  unsafe  to  forwatti  the 
freigiit,  the  company  is  thereby  relieved  from  liability  for  delay  in  the  deliv- 
ery of  the  freight.  The  company  is  bound  at  all  hazards  to  deliver  freight 
safely,  except  in  cases  of  the  act  of  God  or  of  the  public  enemy.  It  tlierefore 
ought  to  be  allowed  to  plead  and  prove  the  acts  of  violence  and  armed  and  or- 
ganized resistance  of  its  former  employes,  especially  when  the  resistance  is 
of  such  a  diameter  as  could  not  be  overcome  by  the  company,  or  oontrulled 
by  the  civil  authorities  when  called  npon  by  it.  QeUmer  v.  Railway  Co.,  102 
N.  Y.  563.  7  N.  £.  Hep.  828,  and  cases  tliere  cited. 

2.  We  think  tlie  verdict  was  right  for  another  reason.  Haas  did  not  show 
what  was  tlie  amount  of  the  draft  drawn  on  him  by  Ayres,  nor  tlie  amount 
received  from  the  flour.  He  simply  alleges  in  his  declaration  tliat  he  lost 
$163  by  the  delay  in  the  arrival  of  the  flour  and  the  decrease  in  its  price.  So 
far  as  this  record  discloses,  tlie  flour  may  have  been  sold  for  enough  to  pajr 
the  draft.  This  loss  on  the  flour  may  have  been  tlie  proflts  he  anticipated 
making.  But  if  the  proceeds  of  the  flour  were  suflicient  to  pay  the  amount 
of  the  draft  advanced  upon  the  faith  of  it,  then  he  was  not  damaged*  and. 
could  not  recover  in  this  action. 

8.  Wliether  the  above  propositions  are  correct  or  not,  we  still  think  the  ver- 
dict was  right  for  another  reason.  Tlie  record  does  not  siiow  that  this  bill  of 
lading  was  assigned  or  indorsed  by  Ayres  to  Haas.  This  being  true,  Daas, 
under  our  Code,  could  not  bring  suit  on  the  contract  made  between  the  rail- 
road company  and  Ayres.  It  is  true  that  after  the  argument  in  this  case  was 
concluded,  and  after  we  had  devoted  at  least  half  a  day  to  its  further  consid- 
eration, we  were  informed  tliat  tiie  bill  of  lading  had  been  assigned  and  in-* 
dorsed  by  Ayres  to  Haas,  and  that  tlie  clerk  had  made  a  mistake  in  not  copy- 
ing the  indorsement  in  the  record.  It  is  the  duty  of  counsel  to  examine  the 
records  sent  here  from  the  courts  below,  and  to  ascertain  if  any  mistakes  hava 
been  made  in  copying  the  original  documents,  and,  if  such  mistakes  have 
been  made,  to  suggest  a  diminution  of  the  record,  on  or  before  the  calling  of 
the  case  in  this  court.  It  is  too  late  after  the  case  has  been  argued  here,  and 
after  this  court  has  spent  hours  in  the  investigation  of  the  law  of  the  case,  to- 
suggest  mistakes  in  the  record.  Even  if  the  record  siiowed  that  the  bill  of 
lading  had  been  assigned  and  Indorsed  by  Ayres  to  Haas,  we  would  still  holti 
that  the  verdict  was  right  in  thia  case.  A  bill  of  hiding  is  not  such  h  neg^iti- 
able  instrument  as  to  give  the  assignee  any  other  or  greater  rights  than  the 
assignor  hod.  The  assignee  has  only  such  rights  as  Ayres  woultl  have  had. 
''Bills  of  lading  are  symbolic  of  the  property  they  represent,  and,  though 
transferable  so  as  to  pass  title  to  the  property  in  a  transaction  intended  to  have 
that  effect,  are  not,  in  the  full  commercial  sense,  negotiable  paper,  and  are- 
not  attended  with  all  the  incidents  of  such  paper  in  favor  of  bona  fide  par- 
chiisers."  Tison  y,  Howard,  57  Ga.  410;  Shaw  y.  Railroad  Co.,  101  U.S. 
557.  Haas  says  in  his  testimony  that,  when  he  bought  this  flour,  he  tiiought. 
it  was  on  the  line  of  the  defeniiant's  road;  whereas,  in  truth,  it  was  not  on 
that  line,  but  on  the  line  of  one  of  its  connecting  roads,  and  this  connecting, 
road  was  the  one  on  which  the  strike  occurred  which  delayed  the  flour;  that,, 
if  he  had  known  it  was  not  on  the  defendant's  line  of  road,  he  would  not  haver 
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piiTchii8i*d  it.  The  evidence  shows  that  Ayres,  from  whom  Haas  received 
the  bill  of  lading*  Icnew  when  he  got  the  bill  of  lading  from  the  curo|>atiy  that 
the  flour  was  not  on  the  line  of  its  road,  but  on  this  connecting  line;  and 
Ajres  liaving  received  the  bill  of  lading  with  Itnowledge  tliat  it  was  not  in 
possession  of  the  defendant,  but  on  tiie  connecting  line  of  roiul,  he  could  not 
recover  dsunagea  from  the  defendant  for  delay  in  the  delivery  of  the  Hour,  if 
the  connecting  line  was  prevented  from  shipping  it  by  the  acts  of  an  armed 
mob.  For  these  reasons  we  affirm  the  judgment  of  the  court  below  in  over- 
ruling the  motion  for  a  new  trial.    Judgment  affirmed. 


Snideb  9.  State. 
(Supreme  Courl  of  Qeorgia,    October  17,  tSSS.) 
1.  ImroxiCATnro  Ltqoors— Illboal  Sals— Aujoboi.  as  an  iTrroxiCATvr— EvrDViroa. 

Aicohol  is,  as  matter  of  law,  an  intoxicant,  and  such  tact  need  not  be  proven  Id 
a  prosecution  for  selling  intoxicating  liquors. 
&•  Samb— Salb  to  Minors  bt  Clekk. 

One  whose  clerk  sells  liquor  may  be  convicted,  under  Code  Oa.  {  4540a.  prorlding 
that  **no  person  or  persons,  by  himself  or  another,  shall  sell,  or  cause  to  be  sold,  or 
fumishea,  or  permit  auy  other  person  or  persons  in  his  employ "  to  sell,  intoxicating 
liquors,  to  minors,  etc. 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 
One  Snider  was  convicted  of  selling  liquor  to  minors  and  brings  error. 
Alexander  df  Tumbulh  for  plaintiff  in  error.    F.  M,  O' Bryan,  for  defend- 
ant in  error. 

i 

Simmons,  J.  1.  Snider  was  convicted,  in  two  cases  for  selling  spirituous 
and  intoxicating  liquors  to  minors,  and  in  both  cases  made  motions  for  a  new 
trial,  which  were  overruled  by  the  court,  and  he  excepted.  The  proof  showed 
that  the  defendant  sold  pure  alcohol  to  two  boys  on  different  occasions.  The 
main  point  argued  before  us  was  that  the  judge,  in  charging  the  jury  in  both 
cases,  instructpd  them  that  alcohol  was  a  spirituous  and  intoxicating  liq^ 
nor,  and  that  it  whs  not  necessary  for  the  state  to  prove  that  it  was  intoxicat- 
ing; or,  in  other  words,  that  the  court  could  take  judicial  cognizance  of  the 
fact  that  alcohol  was  intoxicating,  and  could  so  instruct  the  jury,  without 
proof  that  it  was  intoxicating.  Counsel  for  the  plaintiff  in  error  argued  that 
this  was  an  expression  of  opinion  by  the  court  upon  tlie  facts  of  the  case,  and 
therefore  was  error.  We  do  not  agree  with  the  learned  counsel  who  argued 
these  cases  so  ably  for  the  plaintiff  in  error.  That  alcohol  is  an  intoxicant  is 
as  well  known  and  establislied  as  any  olher  physical  fact.  There  is  not  one 
man  in  ten  thousand,  or  a  hundred  thousand,  who,  if  asked  whether  alcohol 
is  intoxicating,  would  not  reply  immediately  in  the  affirmative.  It  is  not  a 
purely  scientitic  fact,  it  is  a  fact  that  every  person  of  the  commonest  under- 
standing knows.  Indeed,  it  is  a  matter  oC  common  knowledge  that  alcohol  is 
the  intoxicating  element  of  the  various  forms  of  beverages  known  as  **spirlt- 
nous  and  intoxicating  liquors. "  It  is  known  by  the  people  generally  as  well  as 
they  know  that  the  sun  produces  heat,  that  summer  is  succeeded  by  winter,  that 
dowers  bloom  in  ttie  spring,  that  the  earth  revolves,  or  that  the  blood  circu- 
lates in  the  human  system.  Would  it  be  necessary  upon  the  trial  of  a  case, 
where  any  of  these  facts  were  involved,  to  prove  to  the  jury  any  one  of  them? 
We  apprehend  no  lawyer  would  undertake  to  burden  the  record  of  a  case  with 
such  proof.  If,  therefore,  it  be  unnecessary  to  prove  any  of  these  well- 
known  physical  facts,  why  should  it  be  necessary  to  prove  the  equally  well- 
known  fact  that  alcohol  is  an  intoxicant?  In  the  case  of  Brifitt  v.  State,  58 
Wis.  42,  16  N.  W.  Kep.  39,  the  defendant  was  indicted  for  selling  intoxictit- 
ing  liquors  without  first  having  obtained  a  license  therefor.  The  proof  was 
that  he  sold  beer.  The  question  before  the  court  was  whether  proof  that  the  de- 
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fendant  had  sold  beer  was  sufficient  proof  tbat  he  had  sold  malt  and  intoxicat- 
ing liquor.  Ortok,  J.»  in  delivering  the  opinion  of  the  court,  said:  '^At  the 
present  time  we  all  know  tbat  this  malt  liquor,  under  the  the  generic  name 
of  •  beer/  is  made  and  used  in  most  of  European  countries,  and  in  our  own, 
and  is  a  common  beverage.  As  long  as  laws  for  licensing  the  sale  of  intoxi- 
cating liquors  have  existed,  brandy,  whisky,  gin,  rum,  and  other  alcoholic 
liquids,  have  been  held  to  be  intoxicating  liquors  per  se;  and  why?  Simply 
because  it  is  within  the  common  knowledge  and  ordinary  understanding  that 
tliey  are  intoxicating  liquors.  By  this  rule  of  common  knowledge,  courts 
take  judicial  notice  that  certain  things  are  verities,  without  proof;  as  in  Cham- 
bers V.  Qeorget  5  Litt.  335,  the  circulating  medium  in  popular  acceptation  was 
held  to  mean  *  currency  of  the  state;'  and  in  Lampton  v.  Haggard,  3  T.  B.  Mon. 
149,  the  circulating  medium  was  held  to  mean  « Kentucky  currency;'  and  in 
Jowe*  V.  Overatreet^  4  T.  B.  Mon.  547,  the  word « money  *  was  held  to  mean  paper 
currency.  *  *  *  Words  in  contracts  and  laws  are  to  l)e  understood  in  their 
plain,  ordinary,  and  popular  sense,  unless  they  are  technical,  local,  or  provin- 
cial, or  their  meaning  is  modified  by  the  usage  of  trade.  1  Greenl.  Ev.  §  278. 
When  the  general  or  primary  meaning  of  a  word  is  once  established  by  sucli 
common  usage  and  general  acceptation,  we  do  not  require  evidence  of  its 
meaning  by  the  testimony  of  witnesses,  but  look  for  its  definition  in  the  dic- 
tionary." There  are  numerous  other  cases  holding  that  the  courts  will  take 
judicial  knowledge  that  beer  is  an  intoxicant,  and  tbat  the  fact  need  not  be 
proven  to  the  jury.  It  is  true  that  there  are  authorities  in  conflict  upon  the 
question  of  whether  beer  is  such  a  well-known  intoxicant  as  to  need  no  proof 
of  the  fact, — ^some  courts  holding  that  it  is,  and  others  that  it  is  not;  but  no 
case  was  cited,  nor  have  we  been  able  to  find  any,  that  holds  that  it  is  neces- 
sary to  prove  that  alcohol,  whisky,  brandy,  gin,  or  rum,  are  intoxicants.  In 
the  case  of  the  Com.  v.  Peckham,  2  Gray,  514,  it  was  held  that  an  ^'allegation 
in  an  indictment  of  an  unlawful  sale  of  intoxicating  liquor  is  supported  by 
proof  of  such  a  sale  of  gin,  without  proof  that  gin  is  intoxicating."  The 
court  say,  in  that  case:  ''Jurors  are  not  to  be  presumed  ignorant  of  what  ev- 
erybody knows;  and  they  are  allowed  to  act  upon  matters  within  their  gen- 
eral knowledge,  without  any  testimony  on  those  matters.  Now,  everybody 
who  knows  what  gin  is  knows  that  it  is  intoxicating;  and  it  might  as  well 
have  been  objected  that  the  jury  could  not  find  that  gin  was  a  liquor  without 
evidence  that  it  was  not  a  solid  substance,  as  that  they  could  not  find  that  it 
was  intoxicating  without  testimony  to  show  it  to  be  so.  No  juror  can  besup- 
posed  to  be  so  ignorant  as  not  to  know  what  gin  is.  Proof,  therefore,  that  the 
defendant  sold  gin  is  proof  that  he  sold  intoxicating  liquor."  If  this  is  a  sound 
rule  as  to  gin,  and  we  think  it  is,  it  ought  to  be  more  so  as  applied  to  alcohol, 
*'the  hoary-headed  mother  of  all  intoxicants,"  as  expressed  in  the  charge  of 
the  court  below.  Of  course,  if  it  is  not  well  known  and  well  recognized  by 
the  people  generally  that  a  drink  is  intoxicating,  proof  of  the  fact  that  it  is  in- 
toxicating should  be  required.  If  there  is  a  new  drink,  or  a  beverage  not  so 
well  known,  such  as  "agaric,"  "rice-beer,"  and  other  drinks  common  under 
prohibition  laws,  proof  that  it  is  an  intoxicating  liquor  would  be  necessary. 

2.  It  is  argued  by  the  plaintiff  in  error  that,  under  the  facts  of  the  case, 
the  defendant  ought  not  to  be  convicted,  because  the  liquors  meant  by  the  stat- 
ute are  liquors  sold  and  used  as  beverages.  It  is  argued  that  this  is  shown 
by  the  fact  that  the  city  and  county  authorities  have  never  considered  alcohol 
as  among  those  beverages,  and  have  never  required  druggists  tot^eout  a  li- 
cense for  its  sale.  It  may  be  true,  and  doubtless  is,  that  no  license  has  ever 
been  required  of  druggists  for  the  sale  of  alcohol,  but,  if  alcohol  is  a  spiritu- 
ous or  intoxicating  liquor,  np  druggist  or  any  other  person  has  a  right  to  sell 
it  nor  furnish  it  to  a  minor,  without  the  written  consent  of  his  parent  ur  guard- 
ian.    The  statute  declares  positively  that  it  shall  not  be  done. 

3.  It  is  also  claimed  that  the  defendant  should  not  have  been  convicted  in 
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one  of  these  cases,  because  he  did  not  sell  alcohol  himself,  but  it  was  sold  bj 
his  clerk.  We  do  not  think  that  makes  any  difference.  The  statute  is  that 
"no  person  or  persons,  by  himself  or  another,  shall  sell  or  cause  to  be  sold,  or 
furnished,  or  permit  any  other  person  or  persons  in  his,  her,  or  their  employ 
to  sell  or  furnish,  any  minor  or  minors,  spirituous  or  intoxicating  or  malt  liq- 
uors of  any  kind,  without  first  obtaining  written  authority  from  the  parent 
or  guardian  of  such  minor  or  minors. "  Code,  §  4540  (a.)  For  these  reasons 
we  afiirm  the  judgment  of  the  court  below  in  botii  cases. 

Cited  for  plaintiff  in  error:  Neoin  v.  Ladue,  3  Denio»  437;  State  v.  Hay- 
mand,  20  W.  Va.  22;  Stats  v,  Biddle,  1  Hawl.  Crim.  R.490;  Klare  v.  State, 
43  Ind.  483;  Lathrope  v.  State,  bO  Ind.  555;  Plunkett  v.  State,  69  Ind.  68; 
,StaU  Y.  Starr,  67  Me.  242;  State  v.  Wall,  34  Me.  165;  Com.  v.  Bios,  116  Mass. 
56;  Com.  v.  Hardiman,  9  Gray,  136. 

Cited  for  defendant  in  error:  Briffitt  v.  StaU,  58  Wis.  40,  16  N.  W  Rep.  39; 
Myers  v.  State,  93  Ind.  251;  Carmen  v.  State,  18  Ind.  450;  Com.  v.  Peokham, 
2  Gray,  514;  fiftote  v.  Hapmand,  20  W.  Va.  18;  Kirig  v.  State,  58  Miss.  737. 

Judgment  affirmed. 


Trustees  Academy  of  Biohmond  County  v.  Bohler,  Tax  Collector. 

{Supreme  Court  of  Georgia,    November  15, 1887.)  I 

Taxation— Bxemptiokb—Charitjlblb  Itsstitutioxs— Poor-House.  j 
The  exemption  from  taxation  of  institutions  of  public  charity,  provided  for  by  j 
the  constitution,  is  of  such  institutions  as  property,  not  as  pei-sons,— the  physical  j 
things,  not  the  ideal  institutions.  Therefore,  lands  held  in  trust,  to  appropriate  ' 
the  annual  product  to  the  erection  of  a  poor-house  and  the  support  of  its  inmates  I 
forever,  are  not  exempt.  The  poor-house,  when  erected,  will  be  exempt,  but  not  de- 
tached property  from  which  its  support  is  to  be  derived.  ! 

(Syllabus  by  the  Court.)  \ 

£rror  from  superior  court,  Bichmond  county;  Bonby,  Judge. 

Testsitor  devised  to  trustees  and  their  successors  all  his  real  estate  in  Au- 
gusta, the  annual  product  to  be  by  them  appropriated  to  the  erection  of  a 
)>oor-hou8e  in  Bichmond  county,  and  for  the  support  of  its  inmates  forever. 
See  City  Council  v.  Tnvttees,  1  S.  E.  Uep.  214,  (October  term,  1886.)  This 
realty,  worth  $75,000,  was  assessed  for  state  and  county  taxes  for  the  year 
1887,  including  school  tax,  and  the  trustees  sought  to  enjoin  the  collection  of 
the  same.    Injunction  denied. 

Brahk  U.  Miller  and  W.  K.  Miller,  for  plaintiffs  in  error.  Boykin  Wright, 
Sol.  €kn.«  for  defendant  in  error. 

Bleckley,  C.  J.,  {after  stating  the  facts  as  aboveA  The  testator  devised 
to  trustees  and  their  successors  all  his^real  estate  in  the  city  of  Augusta,  the 
annual  product  to  be  by  them  appropriated  to  the  erection  of  a  poor-house  in 
Kichmond  county,  and  for  the  support  of  its  inmates  forever.  See  City  Coun- 
cil y.  Trustees,  77  Ga.  517, 1  S.  £.  Bep.  214.  No  poor-house  has  been  erected, 
but  the  trustees  are  accumulating  a  fund  for  the  purpose,  and  fti-st  for  the 
purchase  of  a  suitable  site  therefor,  from  the  income  of  the  devised  property. 
Tbis  property,  worth,  say,  $75,000,  was  assessed  for  state  and  county  taxes 
for  the  year  1887.  including  school  tax,  and  the  trustees  sought  to  enjoin  the 
collection  of  the  same.    The  injunction  was  denied. 

The  contention  is,  on  the  part  of  the  trustees,  that  the  devised  property  is 
r^xempt  from  taxation  by  the  act  of  December  10, 1879,  (Code,  g  7^8,)  under 
the  descriptive  terms  ''all  institutions  of  purely  public  charity."  The  title 
of  the  act,  (Fampb.  Laws  1878-79,  p.  82,  is  "An  act  to  carry  into  effect  para- 
graph 2,  §  2,  art.  7,  of  the  constitution  of  this  state,  in  reference  to  the  ex- 
emption from  taxation  of  certain  property  therein  described. "  The  body  of 
tbe  act  provides  *'that  the  following  described  property  shall  be  exempt  from 
taxation,  to-wit:  'All  public  property,  places  of  religious  worship,  and  placea 
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of  bnrial;  all  institntions  of  purely  pnblic  charity;  all  bnildlngs  erecUd  for  and 
aseil  as  a  college,  incorporated  academy,  or  other  seminary  of  leatniiig;  the 
real  and  personal  estate  of  any  public  library  and  that  of  any  otiier  literary  aa- 
socialion  used  by,  or  connected  with,  such  library;  all  books,  philosophical 
apparatus,  paintings,  and  statuary  of  any  company  or  association  kept  in  a 
public  Hall,  and  nut  held  as  merchandise  or  for  purposes  of  sale  or  gain:  pro* 
vided  the  abuve-describiHl  property  so  exempted  be  not  used  for  purposes  of 
private  or  corporate  profit  or  i  ncimie.*  **  The  paragraph  of  the  constitution  of 
1877,  (Code,  §  5182,)  to  which  the  act  refers,  provides  that  **th6  general  as- 
sembly may,  by  law,  exempt  from  taxation  all  public  property,**  etc.  proceed- 
ing Irom  thence,  in  the  exact  language  of  the  act,  to  the  close  of  tlie  above 
quMtation.  And  in  a  subsequent  paragraph  (Code,  8  5184)  it  declares  that 
**all  laws  exempting  property  from  taxation,  other  than  the  property  hereinr 
enumerated,  shall  be  void."  The  constitution  does  not  itself  exempt  any- 
thing, but  only  grants  power  to  the  general  assembly  to  exempt  the  enumer- 
ated pro|)erty,  expressly  denying  to  it  power  to  exempt  any  other.  That  the 
act  of  1879  was  intended  to  be  a  full  and  exhaustive  exercise  of  all  the  power 
granted  we  have  no  doubt;  and  that  the  legislature  construed  the  power  as 
embracing  property,  and  that  alone,  is  equally  certain;  for  the  act  declares 
tluit  **the  following  described  property  shall  be  exempt  from  taxation,"  and 
then  proceeds  with  the  enumeration  in  the  exact  terms  employed  by  the  con- 
stitution, one  of  the  particulars  of  the  enumeration  being  '*  institutions  of 
purely  public  charity."  These  institutions  are  thus  mentioned  as  property,, 
as  physical  entitles,  not  as  the  owners  or  users  of  property;  not  as  persons, 
corporeal  or  incor(>oreal,  nor  as  ideal  beings,  whicli  are  neither  peraons  nor 
property.  Olrjerve  that  neither  the  act  nor  the  constitution  mentions  property 
of  or  belonging  to  institutions  of  purely  public  charity,  but  only  the  institu- 
tions themselves.  No  matter  to  whom  the  institutions  belong,  whether  to  a 
private  individual,  to  a  corporation,  or  to  an  unincorporated  company  or  asso- 
ciation, they  are  equally  exempt,  provided  they  are  dedicated  to  charity,  and 
used  exclusively  as  institutions  of  purely  public  charity.  Hospitals,  alms- 
houses, asylums  for  the  insane,  for  the  deaf  and  dumb,  or  the  blind,  orplian 
asylums,  liomes  of  various  kinds,  soup-houses,  etc.,  permanently  established 
and  open,  witliout  charge,  to  the  whole  public,  or  the  wliole  of  the  classes  for 
whose  relief  they  are  intended  or  adapted,  are  institutions  of  the  exempt  or- 
der, irrespective  of  their  ownership,  and  without  regard  to  whether  they  have 
behind  them  or  connected  with  them  any  institution  in  the  personal  or  ideal 
sense  of  the  term  or  not.  That  the  word  *' institution,"  both  in  legal  and. 
colloquial  use,  admits  of  application  to  physical  things  cannot  be  questioned. 
One  of  its  meanings,  as  defined  in  Webster's  Unabridged  Dictionary,  is:  "An 
establishment,  especially  of  a  public  char«icter,  affecting  a  community."  And* 
one  of  the  meanings  of  'Establishment,"  as  defined  by  the  same  authority,  is: 
''The  place  in  which  one  is  permanently  fixed  for  residence  or  business;  resi- 
dence with  grounds,  furniture,  equipage,  etc.,  with  which  one  is  fitted  out;: 
also,  any  office  or  place  of  business,  with  its  fixtures."  ''The  terra  '  institu- 
tion '  is  sometimes  used  as  descriptive  of  an  establishment  or  place  where  the 
business  or  operations  of  a  society  or  association  is  carried  on ;  at  other  times 
it  is  used  to  designate  the  organized  body . "  Qerke  v.  Purcdlf  25  Ohio  8t.  244. 
See,  also,  Abb.  Law  Diet.,  and  City  of  Indianapolis  v.  Sturdecantt  24  lad. 
391. 

A  charitable  instltatlon,  as  an  organization,  is  neither  taxed  nor  exempted; 
it  is  simply  Ignored  as  a  subject  of  taxation.  So  long  as  it  is  a  mere  spirit, 
its  existence  is  undistinguished  from  that  of  other  incorporeal  beings.  To- 
be  recognized  it  has  to  ''materialize."  A  charitable  institution,  in  the  ideal 
sense,  may  embody  and  manifest  itself  physically  and  impersonally  in  a  phice 
of  business  for  permanent  occupation,  with  all  needful  buildings,  f  urniturcr 
oatflt,  and  supplies  for  the  continuous  exertion  of  its  activities.    Whatsoever 
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it  there  assembles  and  groups  together  to  be  nsed  on  the  premises,  without 
farther  change  of  form  elsewhere,  is  part  and  parcel  of  tlie  establishment, 
and  though  consisting,  it  may  be,  in  large  measure  of  personalty,  the  whole 
would  be  exempt  from  taxation.  In  the  case  of  a  poor-house,  the  realty  might 
embrace,  besides  the  land  covered  with  the  necessary  buildings,  grounds  for 
exercise,  for  recreation,  for  pasture  of  the  animals,  and  even  a  farm  for. the 
inmates  to  cultivate.  The  establishment,  as  a  wlwle,  might  embrace  all  thescr 
with  articles  of  personalty  to  any  needful  extent  for  supplying  the  inmates 
i^itlt  all  the  comforu  of  life,  and  keeping  them  in  a  healUiy,  virtuous*  cheer- 
ful, and  contented  state  of  existence/  We  doubt  not  the  entire  establishmentr 
however  extensive  or  composite,  wonld  be  exempt  from  taxation  if  used  di- 
rectly and  solely  for  public  charity,  and  not  as  a  source  of  profit  or  income. 
That  property,  though  enumei-ated  in  the  constitution  and  the  act  of  1879,  is 
not  to  be  exempt,  if  used  for  income,  whether  private  or  corporate,  is  mani- 
fest from  the  proviso  with  whicli  the  clause  in  both  instruments  concludes. 
The  terms  **prlvate  or  corporate"  are  employed  in  contradistinction  to  pub- 
lic. Public  property,  when  productive,  yields  public  income  to  the  state,  the 
county,  the  city  or  the  town;  but  all  otiier  property  enumerated  is  either 
private  or  corporate,  and  if  it  yields  income  at  ail  it  is  either  private  or  cor- 
porate Income.  Public  property  is  not  taxed,  whether  income  be  derived  from 
it  or  not;  but  private  or  corporate  property,  though  it  be  connected  witli  the 
external,  visible  ^institution,"  is  not  exempt  if  used  for  income,  since  the 
income  from  such  property  must,  by  reason  of  its  ownersliip,  be  either  private 
or  corporate;  these  terms  being  comprehensive  enough  to  include  all  income 
whatsoever  that  is  not  public.  It  may  be  thought  tiiat  the  produce  of  a  pauper 
farm  connected  with  an  almshouse  would  come  witliin  tiie  terms  '* profit  or 
income,"  and  so  they  would,  perhaps,  as  to  any  surplus  over  and  above  the 
consumption  of  the  inmates  and  otliers  attached  to  the  establishment,  but,  the 
main  purpose  being  to  furnish  employment  to  the  paupers  and  supply  them 
with  subsistence  at  the  seat  of  the  institution,  the  element  of  profit  or  income 
would  be  altogether  secondary  and  i  ncidental.  The  property,  therefore,  would 
not  be  used  for  profit  or  income  in  the  same  sense  as  if  it  were  farmed  or 
rented  out,  and  not  used  at  all  by  tlie  inmates,  but  by  others,  paying  for  its 
use  as  productive  capital.  The  scheme  of  exemption  ap  to  other  than  public 
property  seems  to  be  this:  To  exempt  all  that  is  used  immediately  and  di- 
rectly as  a  part  of  the  establishment  in  the  conduct  of  the  regular  business,. 
there  carried  on,  but  not  such  as  may  be  devoted  to  other  uses,  such  as  farm- 
ing, merchandising,  nianulacturing,  etc.,  and  from  which  profit  or  income 
is  derived.  It  is  the  use  of  the  property  which  renders  it  exempt  or  non- 
exempt,  not  the  use  of  the  income  derived  from  it.  College  v.  State,  19  OhiOr 
110;  Library  v.  Felton,  86  Ohio  St.  258;  Ntto  Orleans  v.  m.  Patrick's  HalK 
28  La.  Ann.  612;  Society  v.  Mayor,  8  Mich.  172;  StaU  v.  Elizabeth,  28  N. 
J.  Law,  108.  Property  used  to  produce  income  to  be  expended  in  chanty  is 
too  remote  from  the  ultimate  charitable  object  to  be  exempt.  If  property  is 
allowed  to  be  used  as  taxed  property  it  also  is  to  be  taxed.  If  it  competes  in 
the  common  business  and  occupations  of  life  with  the  property  of  other  own> 
ers,  it  must  boar  the  tax  which  theirs  bears.  Thus,  if  even  a  synagogue  or  a 
church  were  rented  out  during  the  weei£  for  a  store  room  or  a  shop,  tliough 
divine  service  might  t)e  performed  in  it  on  Saturday  or  Sunday,  and  though 
the  rents  were  all  appropriated  to  religious  or  charitable  uses,  its  exemptioa 
would  be  lost.  Moreover,  it  is  to  be  noticed  that  until  property  gets  inio  the 
form  of  the  enumerated  items  or  articles  no  exemption  obtains.  A  church 
or  a  synagogue  is  exempt,  but  not  the  fund  raised  for  builJing  such  edifices; 
so  of  places  of  burial,  buildings  for  use  as  college,  academy,  or  other  seminary 
of  learning,  public  libraries,  etc.,  books,  philosophical  apparatus,  paintings 
and  statuary  kept  in  a  public  hall.  Though  all  these  are  exempt  after  they  are 
purchased  and  appropriated  to  the  use  contemplated,  the  money  with  which 
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they  are  to  be  paid  for  is  not  exempt«  See  Mullen  v.  CommissionerSf  85  F^. 
St.  288;  Bnaut  v.  Tax  CoUectors^  36  La.  Ann.  804.  And  money  or  property 
set  apart  by  a  testator  to  be  used  in  the  erection  of  a  charitable  institution  is 
no  more  exempt  than  is  that  which  any  living  person  has  on  hand  and  is 
about  to  invest,  pursuant  to  a  declared  purpose,  in  a  similar  institution. 
When  the  tax  officer  goes  forth  to  search  for  taxable  property,  all  which  he 
finds  employed  in  the  ordinary  uses  of  common  life,  unless  it  belongs  to  the 
public  he  is  to  regard  as  taxable.  When  exemption  is  claimed  he  is  no^  to  look 
for  persons,  natural  or  artificial,  nor  for  ideal  beings,  but  for  real,  visible  things, 
.for  places  of  religious  worship,  places  of  burial,  institutions  of  purely  public 
charity,  colleges,  academies,  and  seminaries  of  learning,  public  libraries,  and 
the  real  and  personal  estate  used  by  or  connected  therewith,  books,  apparatus, 
paintings  and  statuary  kept  in  public  halls,  etc. ;  and,  unless  they  are  in  pres- 
ent, tangible  existence,  he  cannot  exempt  something  else  which  he  is  informed 
will  be  used  to  produce  them  hereafter.  In  other  woitls,  he  is  not  to  spare  a 
form  of  property  not  enumerated  because,  for  the  time  being,  it  represents  a 
part  or  the  whole  of  one  or  more  of  the  forms  which  are  enumerated.  The 
exemption  is  not  a  release  in  personam,  but  a  release  in  rem,  and  the  res  to 
which  the  release  applies  must  be  found  and  identified  by  the  officer,  or  no 
exemption  can  be  i*ecognized.  Here  there  is  no  poor-house  in  existence,  no 
institution  of  charity  established,  and  there  is  no  absolute  certainty  that  there 
ever  will  be.  Such  an  institution  is  in  contemplation,  and  provision  has  been 
made  which  in  process  of  time  may,  and  probaly  will,  result  in  its  actual  re- 
alization, but  so  long  as  it  lies  in  the  womb  of  futurity  it  needs  nothing  to 
render  it  non*taxable  but  the  simple  fact  that  it  is  non-existent.  When  it 
shall  come  into  being  and  into  use,  pursuant  to  the  scheme  of  the  founder,  it 
will  be  exempt  from  taxation  by  virtue  of  the  constitution  and  the  act  of 
1878,  should  these  remain  unchanged ;  but  even  then  the  real  estate  in  the 
city  of  Augusta  from  which  its  support  is  to  be  derived  will  be  subject  to 
taxation  the  same  as  other  property  with  which  it  competes  in  the  ordinary 
uses  of  life  and  business.  As  to  it  the  charity  trust  is  a  mere  landlord,  and, 
lilce  other  landlords,  must  pay  taxes.  The  injunction  prayed  for  was  pro{>- 
erly  denied.    8tate  v.  Board,  35  La.  Ann.  668.    Judgment  affirmed. 


Massenburt  et  al.  v.  Grand  Lodge  F.  &  A.  M.  of  the  State  or 

Georgia. 
{Supreme  Court  of  Oeorgla,    June  1, 1888.) 

1.  Taxation— Exemption— Lodge  Building  Used  in  Fast  fob  Pbofit. 

Concediiig  that  the  Grand  Lodge  of  Georgia  is  an  institution  of  purely  public 
oliarity,  witnin  the  meaning  of  the  constitution,  its  temple  or  lodge  building,  when 
uscmI  for  corporate  profit  or  income,  is  not  exempt  from  taxation. 

S.  Same— Apportionment  of  Value. 

The  most  that  the  corporation  can  claim  is  that  the  comparative  value  of  the  part 
used  for  income,  and  the  part  not  so  used,  may  be  distinguished  in  making  its  tax 
returns,  and  that  the  latter  part,  by  due  apportionment  of  value,  shall  be  spared 
from  taxation. 

{Syllalma  hy  the  CovrL) 

Error  from  superior  court,  Bibb  county;  Gustin,  Judge. 
Clifford  Anderson,  Atty.  Gen.,  for  plaintiffs  in  error.    John  8,  Davidson^ 
Bacon  <&  Rutherford,  for  defendants  in  error. 

Bleckley,  G.  J.  Certain  official  Masons  and  their  associate  members, 
present  and  future,  were  incorporated  in  1796  by  the  name  of  the  ''Grand 
Lodge  of  Georgia,"  to  the  end  that  charitable  institutions  might  be  promoted 
and  a  society  that  had  existed  time  immemorial  might  be  secured  in  their 
rights  and  privileges;  the  declared  principle  of  the  order  being  chanty  and 
universal  benevolence.    The  charter  gave  the  corporation  ''full  power  and 
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authority  to  take,  hold»  and  enjoy  real  and  personal  property,  *  ♦  ♦  and 
also  to  receive  and  app]y  bequests  or  donations  as  may  be  made  to  and  for 
the  uses  and  purposes  Intended  by  the  said  institution."  Mar.  &  G.  Dig.  147. 
Nothing  appears  in  the  charter  upon  the  subject  of  taxation.  By  section  798 
of  the  Code  of  1873,  "any  house  belonging  to  any  charitable  institution,"  and 
also  all  stocks  owned  by  charitable  institutions  for  the  legitimate  purposes  of 
such,  were  exempted  from  taxation.  While  this  section  was  in  force  the  case 
of  Mayor  v.  Lodge,  53  Ga.  93,  arose  and  was  decided,  the  court  holding  that 
Solomon's  Lodge,  also  a  Masonic  corporation,  was  a  charitable  institution, 
and  that  a  house  belonging  to  it — any  bouse — was  exempt.  This  decision  was 
made  in  1874.  In  1877  tlie  present  constitution  of  tlie  state  was  adopted.  It 
strictly  limits  (Code  of  1882,  §§  5181,  5182,  5184)  the  former  discretionary 
power  of  the  legislature  to  classify  property  as  exempt  and  non-exempt.  Sec. 
5181.  "All  taxation  shall  be  uniform  upon  the  same  class  of  subjects,  and 
ad  TcUorem  on  all  property  subject  to  be  taxed  within  the  territorial  limits  of 
the  anthoiity  levying  the  tax,  and  shall  be  levied  and  collected  under  general 
laws."  Sec.  5182.  "The  general  assembly  may,  by  law,  exempt  from  taxa- 
tion ali  public  property,  places  of  religious  woiship  or  burial;  all  institutions 
of  purely  public  charity ;  all  buildings  erected  for  and  used  as  a  college,  in- 
corporated academy,  or  other  seminary  of  learning;  the  real  and  personal  es- 
tate of  any  public  library,  and  that  of  any  other  literary  association,  used  by 
or  connected  with  such  library;  all  books  and  philosophical  apparatus,  and  all 
paintings  and  statuary  of  any  company  or  association,  kept  in  a  public  hall,. 
and  not  held  as  merchandise  or  for  purposes  of  sale  or  gain:  provided,  the 
property  so  exempted  be  not  used  for  purposes  of  private  or  corporate  profit 
or  income."  Sec  5184.  "AH  laws  exempting  property  from  taxation,  other 
than  the  property  herein  enumerated,  shall  be  void. "  In  1878,  (Code  of  1882, 
§  798,)  the  general  assembly  exercised,  in  its  full  extent,  the  power  conferred 
upon  it  to  grant  exemption;  in  so  doing,  after  the  words,  "The  following  de- 
scribed property  shall  be  exempt  from  taxation,  to- wit,"  using  the  exact  lan- 
guage of  the  constitution,  "All  institutions  of  purely  public  charity"  being 
umong  the  terms  of  description  or  enumeration.  In  Trustees  v.  Bohler,  79 
Ga.  antSy  633,  (last  term,)  this  court  construed  the  exemption  as  applied  to  a 
devise  of  real  est.«te  in  trust  to  nppropiiate  the  annual  product  to  the  erection. 
of  a  poor-house  and  the  support  of  its  inmates,  liolding  that  exemption  de- 
pends upon  the  use  made  of  the  property,  not  of  the  income,  and  that  the  de- 
vised realty  was  not  exempt.  The  present  case  diifers  from  that  in  several 
particulars.  In  that  the  charity  was  not  Masonic;  here  it  is;  in  that  the  in- 
stitution, as  a  physical  entity,  was  prospective  only;  here  it  is  in  actual,  cor- 
poreal existence;  there  the  property  taxed  was  never  to  be  used  directly  and 
Immediately  for  the  charitable  object,  but  only  the  product  or  income  derived 
from  it  was  to  be  devoted  to  that  object;  here  the  property  taxed  is  the  tem- 
ple or  lodge  building  of  the  charitable  order  or  society, — the  domicile,  habita- 
tion, seat,  and  external  symbol  of  the  organization, — the  upper  story  of  the 
building  being  occupied  and  used  as  its  "lodge,"  and  the  lower  story  rented 
oat  as  stores,  producing  an  income  which  is  applied  exclusivdy  to  charitable 
purposes,  and  from  which  the  incorporated  society  derives  no  private  profit. 
1.  Abiding  by  the  construction  put  upon  the  constitution  and  the  act  of 
1878  in  Trustees  v.  Bohler,  the  question  is  whether  the  differences  in  the  facts 
which  we  have  just  indicated  are  of  such  a  nature  as  to  hinder  the  principle 
of  that  case  from  applying  to  this.  Though  masonic  charity  is  widely  exten- 
sive and  highly  beneficent,  it  is  certainly  not  more  "purely  public"  than  an 
alma-house.  Indeed,  it  has  been  matter  of  grave  judicial  discussion  whether 
masonic  institutions,  or  others  which  confine  their  benefits  to  members  of  the 
given  association,  are  institutions  of  purely,  or  even  of  public,  charity  at  all. 
JSwift  V.  Boston,  73  Pa.  St.  862;  Donohugh's  Appeal, S6  Pa.  St.  306;  Asylum 
T.  School-IHst.,  90  P^  St.  21;  LnstituU  v.  Delaware  Co.,  94  Pa.  St.  163;  Co^ 
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lege  Y.Meroer  Co.,  101  Pa.  St.  530;  Gerke  y.  Pureell,  25  Ohio  St.  229;  ETum- 
phriea  v.  Little  Hinters,  29  Ohio  St.  201 ;  Association  v.  Pelton,  36  Ohio  St.  258; 
Bangor  v.  Lodge,  73  Me.  428.  There  is  no  occasion  now  to  declare  for  the 
one  side  or  the  otiier  of  this  nice  question,  but  we  may  and  do  concede  the 
purely  public  chanicter  of  the  charity  wliich  the  Grand  Lodge  of  Georgia  ad- 
ministers, since  its  legislative  charter  recognizes  it  as  an  organ  of  charity  and 
universal  benevolence.  TJie  dilference  between  an  existing  and  a  mere  pro- 
spective or  passible  institulion  is  certainly  imporUmt,  and  would  serve  to  dls- 
tinguisli  the  present  from  tlie  former  case  in  many  respects,  but  not  with  re- 
gard to  the  discrimination  between  corpus  and  income,  which  the  decision  In 
tiiat  case  recognizes.  It  is  also  an  important  difference  that  the  property 
taxed  in  that  case  was  "outlying," — not  the  contemplated  institution,  nor  a 
part  of  it,  nor  ever  to  become  a  part  of  it;  but  this  element  likewise  leaves 
the  discrimination  between  corpus  and  income  untouched.  We  held  tluit  ex- 
emption depends  upon  tlie  use  made  of  the  property,  not  upon  the  use  made 
of  tlie  income.  To  devote  income  to  the  erection  and  support  of  an  alms-house 
is  to  use  it  for  a  purpose  purely  charitable, — as  purely  charitable,  in  a  legal 
sense,  as  to  disburse  it  through  the  Grand  Lodge  of  Georgia  for  any  object, 
within  the  range  of  universal  benevolence.  We  arrive  at  the  conclusion  that 
the  property  itself  claimed  to  be  exempt  must  be  used  directly  and  immediately 
for  tlie  charitable  object,  not  from  any  express  declaration  to  that  elfect  in  the 
constitution  or  the  statute,  for  there  is  none,  but  from  the  negative,  contained 
in  the  proviso,  upon  use  for  private  or  corporate  proiit  or  income.  Interpret- 
ing ** private  or  corporate  income"  to  mean  any  income  which  is  not  public, 
we  consider  that  productive  property  used  as  capital  to  raise  money  to  expend 
in  charity  is  used  for  private  income  when  the  owner  is  a  private  individual, 
and  for  corporate  Income  when  the  owner  is  a  corporation.  It  is  no  more  al- 
lowable under  the  constitution  for  a  charitable  association  to  accumulate 
money  by  the  use  of  exempt  property,  to  be  disbursed  in  charity,  than  it  is 
for  a  common  citizen  to  do  it.  For  A.  or  B.  it  is  no  answer  to  the  tax  col- 
lector to  say:  "This  part  of  my  property  is  rented  out  to  produce  my  charity 
fund,  and  has  been  for  the  last  ten  years;  every  cent  derived  from  it  is  given 
to  the  poor  and  needy,  and  I  never  consider  or  use  any  portion  of  it  as  profit 
or  income."  Neither  can  such  an  answer  be  accepted  from  any  charitable  or- 
ganization whatsoever.  In  so  far  as  such  organizations  are  administrators 
and  disbursers  of  purely  public  charity,  their  property  permanently  in  use  for 
that  purpose  is  exempt  from  taxation;  but,  in  so  far  as  they  are  capitalists  or 
proprietors  engaged  in  acquiring  money  or  effects  to  be  so  disbursed,  property 
of  any  and  every  kind  from  wliich  their  income  is  derived  is  subject  to  be 
taxed  Mie  same  as  property  generally.  The  constitution  intends  no  favor  to 
the  money-making  function  of  charitable  institutions,  but  to  the  spending  or 
dispensing  function  alone.  When  the  two  funciions  co-operate  in  the  use  of 
the  same  property,  or  of  different  parts  of  the  same  building,  tis  in  this  case, 
the  strict  letter  of  the  constitution  would  deny  exemption  to  the  whole;  for 
the  language  is,  ** provided,  the  pro|>erty  so  exempted  be  not  used  for  pur- 
poses of  private  or  cori)orate  protit  or  income."  Wyman  v.  St.  Louis,  17  Mo. 
335.  But  the  general  tenor  of  authority  seems  to  be  that  in  such  instances, 
though  the  property  is  taxable,  there  may  be  a  due  apportionment  of  values  in 
the  assessment,  so  as  to  confine  the  exemption  to  so  much  of  the  value  as  the 
privileged  part  of  the  premises  represents.  State  v.  Board  of  Assessors,  34 
La.  Ann.  574;  Appeal  Tax  Court  v.  Grand  Lodge,  50  Md.  421;  Commission- 
ers v.  Sisters  of  Charity,  48  Md.  34;  StaU  v.  BlLzabeth,  28  N.  J.  I^aw,  103; 
College  v.  SiaU^  19  Ohio,  110;  Association  v.  P^ion,  36  Ohio  St.  258;  Society 
V.  Mayor,  elc.f  3  Mich.  172;  St.  Joseph's  Church  v.  Assessors,  12  li.  I.  19. 
<k>nstitutions  which  exempt  or  provide  for  exempting  "institutions  of  purely 
public  charity"  are,  of  Ohio,  (1851,)  Pennsylvania,  (1873,)  and  Louisiana. 
.(1879.)    Alabama  (1875)  specifies  "institutions  or  enterprises  devoted  dxcla- 
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siyely  to  charitable  parposes;**  Arkansas  (1874)  specifies  "baildings  and 
grounds  and  m.-iterials  used  exclusively  for  public  charity;*'  Colorado  (1876) 
specities  *'lols  with  the  buildings  thereon,  if  such  buildings  are  used  forstrictiy 
charitable  purposes;"  Kansas,  (1S59.)  Illinois.  (1870.)  and  Nebnwka,  (1875.) 
each  hi\s  "property  used  exclusively  for  charitable  pur|K)se8;"  Missouri  (1875) 
specities  Iot<«  in  certain  localities  and  buildings  thei-eon.  "when  the  same  are 
used  exclusively  for  purposes  purely  charitable;"  Tennessee  ( 1870)  luis  "  prop- 
erty held  and  used  exclusively  for  purposes  purely  charitable;"  Virginia. 
!1870.)  "property  used  exclusively  for  charitable  purposes;"  West  Virginia, 
1872,)  the  same,  omitting  the  word  "exclusively."  l^oiiisiana  has  the  same 
proviso  i\s  to  use  which  we  have,  except  that  "or  leased"  is  added  after  the 
word  "used."  Ohio  had  by  statute,  as  far  back  as  1845,  the  restrictive  words, 
"not  letised  or  otherwise  used  wiih  a  view  to  profit;"  but  these  words  were 
not  inserted  in  the  constitution.  The  more  one  investigates  the  constitutions, 
statutes,  and  reports  of  the  several  states,  the  more  will  he  be  impressed  with 
the  tendency  to  narrow  the  range  of  exemption  from  taxation,  and  to  lay  stress 
on  the  open,  visible,  and  direct  use  of  property  as  a  test  of  its  exemption  in 
the  interest  of  charity.  The  distinction  between  the  acquiring  and  the  dis- 
pensing functions  of  charitable  organizations  has  been  constantly  felt,  though 
not,  perha|)S,  often  formulated  in  words;  and  that  distinction  is  the  key  to  the 
policy  which  puts  productive  property,  when  held  for  charity,  on  a  ditferent 
footing  from  non-productive.  The  acquiring  of  money  by  the  use  of  property 
or  capital  is  not  tlie  appropriate  otiice  of  a  charitable  agency,  but  rather  to 
apply  and  administer  tliat  which  has  been  accumulated  through  its  own  bounty 
or  the  bounty  of  others.  It  is  not  an  instrumentality  for  gathering  together, 
but  for  scattering  abroad.  When  chiirity  has  a  business  side,  let  it  conduct 
business,  as  the  world  generally,  on  business  principles;  the  first  ruleof  which 
is  to  provide  for  taxes,  the  hlgliest  claim  on  every  species  of  property  employed 
in  the  common  avoaitions  of  life.  There  appears  to  us  no  reason  why  stores 
belonging  to  the  grand  lodge,  rented  out  by  it  to  merchants  or  Siiop*keepers, 
and  thus  put  in  competition  with  other  like  realty  in  the  city  of  Macon,  siiould 
not  be  taxed,  irrespective  of  whether  the  "lodge"  of  the  order  is  in  the  same 
building,  and  whether  the  proceeds  of  the  renting  have  been  or  are  to  be  ap- 
plied to  one  purpose  or  another. 

2.  It  results  from  what  we  have  said  that  the  most  the  grand  lodge  could 
rightfully  claim  was  to  have  the  rule  of  apportionment  which  we  have  indi- 
cated recognized  and  applied  in  making  its  returns  for  taxation.  But  the  rec- 
ord before  us  gives  no  information  and  furnishes  no  c^a  fa  on  that  subject  as  to 
the  taxes  of  1887, — those  in  question;  and  so  we  can  bpt  reverse  genenUly  the 
judgment  granting  the  injunction,  and  reopen  the  way  for  the  ministerial  of- 
ficers of  the  state  and  county  to  do  their  duty.    Judgment  reversed. 


Georgia  Railboad  &  Baneinq  Co.  v.  Wall. 

iSupreme  Court  of  Oeorgla,    January  80, 18S8.) 

BAiutoAD  Companies— Kii-LiNO  SffOCK— Nboliobxcb— Evii>excb  of  Empix>tes. 

When  the  killing  of  stock  by  a  locomotive  is  fully  explained  by  uncontradicted 
testimony,  though  of  employes  only,  that  the  accident  took  place  before  daylight, 
in  a  fog  so  dense  &s  to  prevent  the  animals  being  seen  in  time  to  save  them,  with 
which  the  circumstances  do  not  disagree,  the  presumption  of  negligence  arising 
from  the  accident  is  rebutted,  such  evidence,  if  not  discredited,  being  ontitied  to 
respect,  and  a  verdict  for  plaintiff  should  be  set  aside. 

Error  from  superior  court,  ])aldwin  county;  Jenkins,  Judge. 

Action  by  Wall  against  tlie  Georgia  liaiiroiid  &  Banking  Company  for  neg- 
ligently killing  and  injuring  plaintiff's  mules.  Verdict  and  judgment  for 
plaintiff.    Defendant  brings  error. 

C.  P,  Cratiifordt  for  plaintiff  in  error,  /•  H,  Lumpkin,  for  defendant  in 
■error. 
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Blegbxet,  C.  J.  Wall  brought  an  action  against  the  railroad  company  for 
killing  one  mule  and  injuring  two  others  by  the  running  of  a  train.  The 
case  was  fully  made  out,  to  the  extent  of  casting  upon  the  railway  company 
the  burden  of  explanation.  The  explanation  which  it  attempted  to  make  was 
by  employes  who  were  upon  the  train  at  the  time;  and  from  their  evidence  it 
appeared  that  the  casualty  took  place  early  in  the  morning,  before  daylight, 
and  that  there  was  a  fog  prevailing  at  the  time  which  prevented  the  mules^ 
from  being  seen  at  a  distance  within  which  it  was  possible  to  stop  the  train. 
If  their  evidence  be  true,  it  was  a  physical  impossibility  to  protect  the  lives 
of  these  mules  after  they  could  have  been  seen ;  and  their  evidence  is  not  con- 
trad  icted  by  any  witness,  nor,  so  far  as  we  can  perceive,  by  the  circumstances 
of  the  case.  The  law,  by  raising  a  presumption  of  negligence  and  requiring 
the  company  to  rebut  that  presumption  by  showing  that  all  ordinary  and  rea- 
sonable diligence  was  observed,  means  to  accept  such  explanation  as»  accord- 
ing to  the  manner  of  conducting  business,  it  is  possible  to  make.  It  is  gen- 
erally out  of  the  power  of  the  company  to  show  this  diligence,  except  by  its 
employes.  The  law,  therefore,  certainly  means  to  receive  their  evidence  as 
the  evidence  of  other  witnesses  is  received,  subject  to  be  weighed,  and,  if 
there  be  anything  against  it,  discredited,  but  to  be  credited  and  respected  if 
there  be  nothing  against  it.  There  is  no  other  way  to  carry  out  the  scheme 
of  the  law,  which  is  to  require  the  railroad  company  to  show  the  observance 
of  all  ordinary  and  reasonable  diligence.  To  arbitrarily  reject  the  explana- 
tion because  it  comes  from  employes  is  to  cut  off  the  company  from  defense 
altogether ;  it  is  to  stand  on  the  presumption,  and  treat  it  as  impossible  to  make 
defense.  That  is  not  the  scheme  of  the  law.  In  this  case  the  defense  was 
complete,  and  we  think  the  jury  found  contrary  to  evidence  and  contrary  to 
law.  There  is  no  law  that  entitles  a  jury  not  to  recognize  due  proof  when  it 
is  made.  The  motion  for  a  new  ti-ial  having  been  denied,  we  reverse  the 
judgment  and  direct  that  a  new  trial  be  had.    Judgment  reversed. 


rAiRoix)TH  «.  Ds  Leon  et  al. 
{Supreme  Cov/rt  of  Cheorffia.    July  11, 1888.) 

Neootiablk  Instruments— OoN8iDBRA'noif—-FAZLnBB  to  Inspbot  Febtilisbbs. 

No  waiver  or  undertaking  in  the  contract  for  the  purchase  of  oommeroial  fertil- 
izers, or  in  the  note  given  for  the  price,  will  bar  or  estop  the  buyer  from  pleading 
the  want  of  legal  inspection,  when  sued  by  the  seUer  on  such  contract  or  note. 

(SyUaims  try  the  Court.) 

Error  from  superior  court,  Appling  county;  Atkinson,  Judge. 
B.  D.  Graham,  for  plaintiff  in  error.    Q.  /.  Holton  i&  8on,  for  defendants 
in  error. 

Bleckley,  C.  J.  The  second  plea,  to-wit,  '*that  the  note  was  obtained  by 
fraud,  because  the  guano  never  was  inspected  and  analyzed  as  required  by 
law,"  was  good  in  substance.  The  fraud  imputed  was  not  upon  the  pur- 
chaser, but  upon  the  law,  and  thus  construed  the  real  import  of  the  plea  is 
that  the  sale  was  illegal  for  the  reasons  alleged.  The  Code,  in  sections  15V& 
(&),  (d),  makes  it  unlawful  to  sell,  or  even  offer  for  sale,  without  previous  in- 
spection and  analysis,  and  prescribes  a  penalty  for  so  doing.  There  can  be 
no  bar  or  estoppel  by  waiver,  covenant,  or  otherwise,  against  pleading  the 
violation  of  a  penal  law  in  defense  to  an  executory  contract,  the  very  mak- 
ing of  which,  or  attempt  to  make  it,  being  the  act,  or  a  part  of  the  act,  of  vio- 
lation. The  waiver  or  covenant  relied  upon  is  as  much  a  part  of  the  forbid- 
den contract  as  is  the  promise  to  pay  for  the  goods.  If  the  executory  contract 
is  void  for  illegality  as  to  the  promise,  it  must  also  be  void  as  to  waiver  and 
covenant.  What  consideration  was  there  for  these  latter,  except  the  very 
same  as  for  the  former,  to-wit,  the  illegal  sale?    Public  policy  forbids  that 
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any  executory  stipulation  based  on  an  illegal  transaction,  and  deriying  no 
efficacy  from  any  other,  shall  be  an  obstacle  to  opening  the  transaction  to  in- 
quiry at  the  instance  of  the  innocent  or  less  guilty  party.  The  violator  of  a 
public  law  cannot  shun  the  consequences,  even  the  civil  consequences,  by 
making  terms  and  conditions  viiih  the  other  party  concerned.  He  cannot 
entitle  himself  to  notice  that  the  requisites  of  law  are  not  complied  with  by 
himself.  When  they  are  omitted,  he  must  know  it,  and  forbear  to  trade  till 
they  are  observed.  The  plea  may  not  be  true,  but  if  true  it  is  quite  sufficient. 
The  superior  court  erred  in  holding  otherwise,  and  in  finally  (iispoRing  ac- 
cordingly of  the  case  embraceil  in  the  certwrari.    Judgment  reversed. 


Cloud  t?.  State. 

{SuTpreme  Court  of  Oeargla.    October  17, 1888.) 

Homicide— JU8TIFIABLB  HoiinciDE. 

Upon  trial  for  murder,  there  being  evidence  of  deceased's  criminal  intimacy  with 
defendant's  wife,  that  defendant  had  f reouently  appealed  to  him  to  let  her  alone, 
that  deceased  had  persistently  followed  her  up,  and  had  just  before  the  shooting 
gone  up  a  dark  alley  with  her  on  his  arm,  it  is  error  to  refuse  an  instruction  that, 
if  the  killing  was  necessarily  committed  to  prevent  deceased  from  having  criminal 
intercourse  with  defendant's  wife,  it  was  for  the  jury  to  say  whether  the  killing 
oomcs  under  Code  Oa.  H  4881-4S84,  which,  after  enumerating  various  cases,  enact 
that  all  other  instances  standing  on  like  footing  of  reason  and  justice  shall  be  justi- 
fiable homicide. 

Error  from  superior  court,  Fulton  county;  B.  H.  Glabk,  Judge. 

Indictment  against  one  Cloud  for  murder.  Verdict  of  guilty  of  voluntary 
manslaughter,  and  judgment  thereon.    Defendant  brings  error. 

Hoke  Smith  and  /.  i2.  Whiteside^  for  plaintiff  in  error.  C.  D.  Hill,  Sol. 
€ren.,  for  ihe  State. 

Blandforp,  J.  Cloud  was  indicted  for  murder,  and  was  found  guilty  of 
\roluntary  manslaughter.  The  main  allegation  of  error  is  that  the  court  re- 
fused to  charge  upon  section  4384  of  tlie  Code,  as  requested  by  counsel  for  the 
defendant,  which  section  is  as  follows:  "All  other  instances  which  stiind 
upon  the  same  footing  of  reason  and  justice  as  those  enumerated,  shall  be 
justifiable  homicide.  *'  The  instances  enumerated  are  those  contained  in  the 
preceding  sections,  and  are  cases  of  justiiiable  homicide.  The  court  was  re- 
quested to  charge  the  jury  that  '*If  the  defendant  killed  the  deceased  for  the 
purpose  of  preventing  him  from  having  crirulnal  interconi*se  with  the  defend- 
ant's wife,  and  if  the  killing  was  then  and  there  necessary  to  prevent  the  de- 
ceased from  accomplishing  his  purpose  to  have  criminal  intercourse  with  the 
defendant's  wife,  then  it  would  be  for  you  to  say  whether  this  would  be  one 
of  those  instances  standing  upon  the  same  footing  of  reason  and  justice  as 
those  enumerated  in  sections  4331, 4332,  and  433  J  of  the  Code  of  Georgia;  and, 
If  you  find  such  to  be  the  case,  then  you  would  be  authorized  to  find  the  kill- 
ing to  be  a  justifiable  homicide,  and  the  defendant  not  guilty. "  The  court  re- 
fused to  give  in  charge  anything  at  all  upon  section  4^4 of  the  Code,  holding 
the  same  inapplicable  to  the  case.  The  evidence  shows  that  the  accused  Imd 
frequently  appealed  to  the  deceased  to  let  his  wife  alone.  Tliis  was  proven 
by  testimony  other  than  the  defendant's  statement.  And  it  appears  that  the 
deceased  persistently  followed  up  the  defendant's  wife;  and  on  the  occasion 
of  the  shooting  the  deceased  was  seen,  a  short  time  before  he  was  killed,  with 
the  wife  of  the  defendant  on  his  arm,  going  up  a  dark  alley.  This  section  of 
the  Code  (4334)  certainly  is  intended  to  have  some  effect;  and,  if  it  is  to  have 
any  effect  at  all,  the  court  should  charge  the  jury  upon  it  as  well  as  upon  the 
other  instances  of  justifiable  homicide;  and  it  should  be  left  to  the  jury  to  say 
whether  or  not  the  facts  of  the  case  on  trial  stand  upon  the  same  footing  of 
reason  and  justice  as  those  enumerated  in  the  Code.  Tlie  court  might  in- 
v.7s.K.no.l4 — 41 
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struct  the  jury  what  is  a  like  instance  of  reason  and  Justice;  and  it  is  for  the 
jury  to  say  whether  or  not  the  case  on  trial  stands  on  the  same  footing  with 
the  cases  enumerated.  We  think  the  charge  requested  in  this  case  was  proper, 
and  should  have  been  given.  It  was  the  same  thing  charged  in  the  case  of 
Hill  y.  State,  64  Ga.  453,  and  this  court  held  that  it  was  a  proper  charge  in 
tliat  case.  This  request  to  charge  was  doubtless  taken  from  the  charge  of 
Judge  HiLLTER,  which  was  affirmed  in  the  case  just  cited. 

We  do  not  think  that  any  man  is  justifiable  in  killing  another  who  has  com- 
mitted adultery  with  his  wife,  after  the  adultery  has  been  committed;  for 
that  would  seem  to  be  killing  in  a  spirit  of  revenge,  which  would  make  it 
murder.  The  killing  must  l)e  done  to  prevent  the  adultery,  and  there  must 
be  a  necessity  for  it.  The  taking  of  human  life  must  be  necessary  to  prevent 
this  great  wrong  upon  the  peace  and  happiness  of  families,  in  order  to  justify 
tlie  homicide.  Speaking  for  myself,  I  think  that  gunpowder  and  ball  are 
great  preservers  of  human  virtue;  and>  if  I  were  on  a  jury,  I  do  not  hesitate 
to  say  that  I  would  acquit  a  man  who  would  kill  another  under  such  circum- 
stances. But  the  law  is,  as  stated,  that  the  killing  must  be  to  pi^event  the  adul- 
tery, and  it  is  only  in  such  case  that  the  killing  would  be  justified. 

The  judgment  of  the  court  below  is  reversed,  because  of  the  refusal  to  give 
in  charge  the  request  of  the  defendant  as  above  set  out.    Judgment  revei-sed. 


Flemister  v.  State. 

(Supreme  Court  of  Oeorgia.    October 'S,  1888.) 

1.  Perjury— Evidence— SuFPiciENCT. 

Defendant  testified  that  the  prosecutrix,  when  accompanied  by  another  woman, 
made  certain  proposals  to  him  m  his  shop.  These  two  women  and  another  witness 
testified  that  at  the  time  the  proposals  were  alleged  to  have  been  made  the  prose- 
cutrix did  not  enter  the  shop,  nor  speak  to  defendant,  and  this  was  the  only  time 
she  visited  the  shop  with  another  wom^n.  Held  sufficient  corroboration  of  the  tes- 
timony of  the  prosecutrix  to  authorize  the  jury  to  convict  of  perjury. 
8.  Criminal  Law— Appeal— Demurrer  to  Indictments— Bill  of  Exobptions. 

The  overruling  of  a  demurrer  to  an  indictment  is  not  ground  for  a  new  trial,  but 
can  be  considered  only  on  bill  of  exceptions. 
8.  Same— Matters  not  Apparent  of  Record. 

A  new  trial  will  not  be  granted  for  the  refusal  of  the  court  to  permit  defendant's 
counsel  to  explain  to  a  witness  the  term  ^  general  character,  **  where  no  definition  or 
explanation  of  the  meaning  oounsel  would  put  upon  the  term  ia  set  out  in  the  record. 

4.  Same— Evidence — Character. 

Witness  testified  that  sheMew  the  general  character  of  the  prosecutrix ;  that  she 
had  never  heard  any  one  say  anything  against  her  character;  that  she  was  not  tes- 
tifying to  this  character  from  what  people  said,  but  from  her  own  knowledge 
Held  admissible. 

5.  Same— Instructions. 

A  new  trial  will  not  be  gpranted  on  the  ground  that  extracts  from  the  oharge  of 
the  court  to  the  jury  appear  erroneous,  where  the  extracts,  taken  in  connection 
with  the  whole  charge,  show  no  error. 

6.  Same— Exceptions  to  Entire  Charge. 

An  exception  to  the  whole  charge  of  the  court  is  not  ground  for  a  new  trial  where, 
though  defects  appear  in  Its  phraseology,  the  charge  is  generally  sound. 

Error  from  superior  court,  Fulton  county;  li.  H.  Clauk,  Judge. 

F.  H.  Walker,  for  plaintifiC  In  error.     C.  D,  Hill,  Sol.  Gen.,  fur  the  State. 

Simmons.  J.  Flemister  was  indicted  by  the  grand  juryof  Fulton  county  for 
the  offense  of  perjury.  On  the  trial  of  the  case  he  was  found  guilty.  He 
made  a  motion  for  a  new  trial,  on  the  several  grounds  therein,  which  motion 
was  overruled  by  the  court;  whereupon  he  excepted. 

1.  The  main  ground  insisted  upon  before  us  by  counsel  for  the  plaintiff  in 
error  was  that  the  verdict  was  contrary  to  the  evidence.  He  insisted  that 
there  was  not  sutHcieut  corroboration  of  the  testimony  of  Mrs.  Martin,  the 
prosecutrix,  to  authorize  the  jury  to  convict.     We  have  carefully  read  the  tes- 


Digitized  by  VjOOQIC 


Ga.]  FLEMI6TEB  V.  STATE.  643 

timony  sent  up  in  the  record,  and  we  disagree  with  the  counsel  for  the  plain- 
tiff in  error.  We  thinlc  that  the  testimony  of  Mrs.  Martin  was  abundantly 
corroborated  by  other  facts  and  circumstances  in  the  case.  Indeed,  there  were 
two  other  witnesses  to  the  falsity  of  the  testimony  of  Flemister,  outside  of 
facts  and  circumstances.  Flemister  testified  in  the  recorder's  court  that, 
about  three  weeks  before  the  trial  in  that  court,  Mrs.  Martin,  the  prosecutrix, 
made  certain  proposals  to  him  in  his  shop  on  Peachtree  street;  that  at  tlie 
time  the  proposals  were  made  by  her  she  was  accompanied  by  another  female. 
Mrs.  Martin,  Miss  Mabry,  and  Brown  all  testified  that,  at  the  time  that  the 
proposals  were  allegerl  to  have  been  made,  Mrs.  Martin  did  not  enter  the  shop, 
nor  speak  to  Flemister;  and  it  was  further  testified  that  this  was  the  only  time 
she  ever  visited  the  shop  in  company  with  a  female.  We  think,  therefore, 
that  the  state  fully  made  out  its  case,  not  only  by  one  witness  and  corrobo- 
rative circumstances,  but  by  three  witnesses.  We  therefore  overrule  this 
ground  of  the  motion  for  a  new  trial. 

2.  Tlie  next  ground  alleges  error  in  that  the  court  overruled  the  demurrer  to 
the  indictment.  This  court  has  frequently  decided  that  the  overruling  of  the 
demurrer  is  not  a  ground  for  a  new  trial.  The  only  way  that  such  a  ground 
can  be  brought  to  this  coui-t  is  in  the  bill  of  exceptions,  alleging  error  therein. 
We  therefore  shall  not  consider  this  ground  of  the  motion.  Nicholls  v.  Pop^ 
well,  6  S.  E.  Rep.  21 ;  QHffln  v.  Justices,  17  Ga.  96;  Rogers  v.  Rogers,  78  Ga. 
688,  3  S.  E.  Rep.  451. 

3.  The  next  ground  of  the  motion  is.  In  substance,  ''that  the  court  erred  in 
refusing  to  permit  the  defendant's  counsel  to  explain  to  J.  N.Abbott  *  *  « 
what  general  character  was,  after  witness  testified  that  he  did  not  know  her 
character."  If  the  counsel  had  given  a  definition  of  general  character  to  the 
court,  and  had  given  it  correctly,  and  had  asked  the  court  to  allow  him  to  ex- 
plain it  to  the  witness,  perhaps  the  court  might  have  given  him  the  permis- 
sion. If  the  court  had  refused,  and  this  court  could  have  seen  what  definition 
counsel  proposed  to  give  to  the  witness,  we  might  rule  that  he  was  entitled  to 
explain  the  term  to  the  witness.  But  as  the  court  below  did  not  know  what 
definition  counsel  would  place  upon  the  term,  and  there  was  no  definition  or 
explanation  set  out  in  the  record,  this  court  cannot  judge  whether  the  defini- 
tion would  have  been  correct  or  not.  We  therefore  hold  that  the  court  com- 
mitted no  error  in  the  ruling  complained  of  in  this  ground  of  the  motion. 

4.  Complaint  is  made  in  the  third  ground  that  the  court  refused  to  rule  oat 
the  testimony  of  Mrs.  Murphy  as  to  the  character  of  Mrs.  Martin,  after  the 
witness  had  testified  that  she  was  not  testifying  to  this  character  from  what 
people  said,  but  from  her  individual  knowledge  of  Mrs.  Martin.  We  see  no 
error  in  the  refusal  of  the  court  to  rule  out  this  testimony.  We  have  read  the 
testimony  of  Mrs.  Murphy;  and  she  testified  that  she  knew  the  general  char- 
acter of  Mrs.  Martin,  but  that  she  had  never  heard  any  one  say  anything 
against  her  character,  and  that  she  knew  the  character  from  her  own  knowl- 
edge. Where  a  witness  has  resided  in  a  community  with  the  person  sought 
to  be  impeached  for  a  long  numt)er  of  years,  and  has  known  the  person  inti- 
mately, as  was  testified  in  this  case^  and  has  never  known  any  one  to  say  aught 
against  the  character  of  the  person,  we  are  inclined  to  think  it  is  pretty  strong 
evidence  of  general  chaiiicter,  and  that  the  witness  ought  to  be  allowed  to 
atjite  it  to  the  jury,  although  the  witness  may  state  it  from  her  own  knowl- 
edge. As  was  said  by  Mr.  Justice  Bbnxtng,  in  Taylor  v.  8inith,  16  Ga.  10: 
"The  silent  respect  and  consideration  with  which  one  is  treated  and  received 
by  those  who  know  him  is  sonie  index  of  what  they  think  of  him  as  a  man  of 
veracity.  And,  indeed,  if  he  is  a  person  whom  they  think  very  highly  of,  tills 
is  about  the  only  index.  The  character  for  truth,  of  such  a  person,  is  never 
discussed,  questioned,  spoken  of.  To  discuss,  question,  or  even,  perhaps,  to 
speak  of,  one's  reputation  for  truth,  is  tu  admit  that  two  opinions  are  possible 
on  the  point.    Suppose  the  questiou  were  what  was  the  character  of  Washing- 
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ton  among  his  neighbors  for  truth,  could  the  answer  be  anything  but  this: 
*  I  never  heard  it  questioned,  discussed,  spoken  of,  and  yet  I  know  it  to  have 
been  the  most  exalted?'  " 

5.  The  fourth,  fifth,  and  sixth  grounds  of  the  motion  complain  of  certain 
charges  of  the  court  to  the  jury  set  out  therein.  We  have  read  those  extracU 
from  the  charge  in  connection  with  the  whole  charge  given  by  the  court  to 
the  jury.  Talcen  in  connection  with  the  whole  charge,  we  do  not  see  that 
such  error  was  committed  by  the  court  as  to  compel  us  to  grant  a  new  trial 
upon  these  grounds.  As  we  tiave  said  before,  extracts  taken  from  the  body 
of  a  charge  by  themselves  may  appear  to  be  erroneous,  but,  taken  in  connec- 
tion with  the  wliole  charge,  may  be  sound  law. 

6.  The  seventh  ground  of  the  motion  excepts  to  the  whole  charge  of  the 
court.  This  is  not  a  good  ground,  unless  the  whole  charge  is  erroneous. 
This  charge  appears  to  us  to  be  generally  sound.  There  may  be  some  defects 
in  its  phraseology,  but  the  principles  announced  to  the  jury  are  sound  law. 
Judgment  affirmed. 


Van  Winklb  et  al.  v.  Wilkins  et  ah 
{Supreme  Court  of  Georgia.    May  2, 188S.) 

"U  Sale— Action.  POB  Price— Quality  of  Goods— Timb  of  Completion. 

Failure  of  machinery  to  be  of  the  class  contracted  for,  and  to  be  completed  bytha 
time  stipulated,  are  both  matters  for  reducing  the  contract  price  in  a  suit  for  the 
same,  when  damages  result. 
2.  Damages— Breach  of  Ck>NTBAor— Mbasuri  of  Damaobs. 

The  measure  of  damage  as  to  the  class  or  quality  is  the  difPerenoe  in  value  be- 
tween the  machinery  contracted  for  and  that  furnished.  The  measure  of  damage 
for  delay  is  the  loss  sustained ;  if  the  loss  be  on  cotton -seed  which  have  deteriorated 
by  keeping,  the  difference  in  value  of  the  seed  as  they  were  when  the  machinerjr 
ought  to  have  been  ready,  and  as  they  were  when  it  was  actoaUy  ready  for  their 
manufacture,  is  the  measure. 
8.  Same — ^Remote  Dam aqes. 

Damages  which  may  reasonably  be  considered  as  in  contemplation  of  the  parties 
when  the  contract  was  made,  are  not  too  remote.  Hence,  damage  to  ootton-aeed 
purchased  in  anticipation  of  starting  an  oil-mill  at  the  time  appointed  in  the  con- 
tract for  machinery  may  be  recovered,  when  such  purchase  was  foreseen  and  eK- 
pected  by  both  parties. 
4.  Evidence— Parol. 

Parol  evidence  is  admissible  to  show  that  the  time  specified  in  the  written  con- 
tract for  the  completion  of  the  machinery  was  regarded  as  essential,  and  also  to 
show  that  the  purchase  of  cotton-seed  in  advance,  in  order  to  have  the  same  ready 
for  the  manufacture  of  oil  by  that  time,  was  contemplated. 
6.  Partnership— Contract  by  One  Partner— Authority  to  Bind  Firm. 

If  a  partner  Is  competent  to  contract  for  the  firm  at  all,  he  is  competent  to  make 
time  of  the  essence,  and  bind  the  partnership  to  the  legal  incidents  of  so  doing.^ 

6.  Contract— Construction— First-Class  Maohinbry. 

A  contract  to  furnish  machinery  for  a  flrst-olass  oil-mill  is  not  to  be  construed  as 
meaning  first  class  of  the  particular  manufacturer  making  the  contract,  bat  fljrst 
class  generally. 

7.  Sale— Reception  of  Goods  Sold— Waiver  of  Damages  for  Delay  and  Irtbbiob 

Quality. 

One  who  contracts  for  machinery  as  first  dass,  and  has  made  ezpenslTe  prepa- 
rations to  use  it,  has  a  right,  in  receiving  it,  to  rely  upon  Its  being  first  olasa,  and 
so  receiving  it  is  no  waiver  of  defects,  nor  any  bar  to  urging  them  in  reduction  of 
the  agreed  price.  Receiving  it  after  the  time  stipulatea  for  delivery  is  no  waiver 
of  damages  resulting  from  breach  by  delav.  And  a  sale  of  the  mill,  or  its  tnuwfer 
to  a  corporation  created  to  run  it,  will  neither  waive  a  just  deduction  from  the  price 
of  the  machinery,  nor  invest  the  new  purchaser  or  the  corporation  with  any  right 
of  action  against  the  manufacturer  or  first  seller. 

8.  Witness— Examination— General  Questions. 

General  questions  touching  the  case  and  the  various  issues  involved  tn  it  are 
not  objectionable,  whether  the  witness  under  examination  in  open  court  be  a  par^ 
to  the  action  or  not. 

1  Concerning  the  power  of  a  partner  to  bind  the  firm,  in  general,  see  Alexander  v. 
Alexander,  (va.)  ante,  885,  and  note. 
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'9.  New  TRiAii— Rejection  qp  Evidence. 

The  rejection  of  some  competent  evidence  will  not  neoeesarily  work  a  new  triaL 

10.   iNVSBEaV— Ck>HFUTATION--*VBR]>IOT. 

When  the  verdict  is  so  much  with  interest,  the  interest  is  to  be  computed  from 
maturity  of  the  contract  declared  on,  and  if  less  principal  is  found  than  the  last 
Installment  of  that  contract  the  maturity  of  such  installment  is  the  date  from  which 
to  compute  interest. 

<Sylldbu8  Jyy  the  Court,) 

Error  from  superior  court.  Burke  county;  Bonet,  Judge. 
Frank  H.  Miller  and  P.  P.  Johnston,  for  plaintiffs  in  error.     /.  /.  Jones, 
J^oster  (fr  Lamar,  and  J2.  O.  Lovett,  for  defendants  in  error. 

Bleckley,  G.  J.  1.  In  defense  to  an  action  upon  a  contract  to  manufact- 
tire  machinery  for  a  cotton-seed  oU-miil,  a  deduction  from  the  contract  price 
was  claimed  on  two  grounds:  (1)  That  the  machinery  was  not  first  class,  the 
•contract  being  to  supply  machinery  of  that  class;  and  (2)  that  a  delay  of  some 
•days  occurred  in  completing  the  work,  in  consequence  of  which  loss  occurred 
from  the  decay  or  deterioration  of  cotton-seed  that  libd  been  purchased  for  use 
in  the  mill.  The  court.  In  ruling  upon  the  pleas  and  in  charging  the  jury, 
recognized  both  elements  of  defense,  and,  we  think,  correctly. 

2.  The  principle,  as  to  measure  of  damages,  laid  <)own  with  reference  to 
deduction  from  the  agi*eed  price  on  account  of  defective  machinery,  was  the 
^jifFerence  between  the  contract  price  and  the  actual  value  of  the  machinery 
supplied;  and,  in  reference  to  the  cotton-seed,  the  measure  of  damages  recog- 
nized in  the  charge  of  the  court  was  the  difference  between  the  value  of  the 
seed  before  they  were  damaged  by  delay  and  their  value  in  their  damaged  con- 
<lition.    We  approve  these  measiirements. 

8.  It  was  contended  that  the  damage  from  the  spoiled  cotton-seed  was  too 
remote  and  uncertain;  but  we  think  not,  as  the  court  restricted  the  jury  to  the 
damage  contemplated  by  the  parties  in  the  contract.  If  the  damage  was  not 
^uch  as  was  within  the  contemplation  of  the  parties,  it  was  not  matter  for  re^ 
<'Oiipment,  but  if  it  was  within  the  contemplation  of  the  parties  at  the  time 
the  contract  whs  made  it  was  the  subjectrmatter  of  recoupment. 

4.  Parol  evidence,  we  think,  was  admissible  to  show  whether  such  damage 
-was  in  the  contemplation  of  the  parties.  The  contract  named  a  time  for  the 
machinery  to  be  ready  to  be  put  up,  and  the  parol  evidence  simply  went  to 
illustrate  thequestion  of  whether  that  time  was  of  the  essence  of  the  contract; 
^nd  whether  the  purchase  of  cotton-seed  in  advance,  and  therefore  the  dam- 
age which  resulted  from  supplying  a  stock  of  seed  and  keeping  it  on  hand 
M  ith  a  view  to  having  it  ready  to  run  the  machinery  when  the  time  arrived, 
was  within  the  contemplation  of  the  parties.  There  was  no  error  in  the  con- 
trolling principles  applied  by  the  court  in  the  trial  of  the  case. 

5.  Van  Winkle  represented  the  firm  of  which  he  was  a  member  in  agree- 
ing to  the  terns  and  stipulations  of  the  contract.  That  he  was  competent  as 
a  partner  to  contract  in  behalf  of  the  firm  touching  its  business  is  not  contro- 
verted ;  but  it  is  said  that  he  could  not,  without  some  special  delegation  of 
power  to  him  by  his  ct>partners,  render  time  of  the  essence  of  any  contract,  and 
bind  the  firm  to  abide  tlie  legal  consequences  of  so  doing.  We  see  po  virtue 
in  this  |)osition,  except  that  of  bold  and  courageous  novelty. ' 

6.  When  a  manufacturer  contracts  to  supply  a  first-^dass  article,  there  is  no 
reason  for  understanding  him  as  stipulating  with  reference  to  his  own  pro- 
ductions, and  them  only,  as  a  criterion.  Why  should  he  be  allowed  to  make 
the  standard  and  the  article  both,  unless  for  so  doing  he  provides  expressly  in 
his  contract?  A  first-class  cotton-seed  oil-mill  and  a  first-class  Van  Winkle 
-cotton-seed  oil-mill  might  be  very  different  articles,  and  very  different  in 
value.  First-class  machinery  of  a  given  kind  is  such  as  corresponds  with  the 
I>e3t  of  the  kind  in  general  use,  not  merely  with  the  best  of  a  single  manufact- 
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urer;  unless,  indeed,  the  two  superlativea  coincide,. in  which  case  to  realize 
one  would  be  to  realize  tiie  other  also. 

7.  It  was  urged  in  argument  that  receiving  the  machinery  was  a  waiver 
both  of  its  defects  and  of  damages  resulting  from  its  non-deliverj  in  due 
time.  Why  so?  After  expensive  preparations  to  have  and  use  a  mill,  it 
was  probably  much  better  to  have  one  of  inferior  quality  than  none  at  all. 
Besides,  it  was  perhaps  only  by  trial  that  the  defects  were  discoverable  by  the 
purchasers.  Indeed,  the  evidence  appears  to  so  indicate.  Under  the  circum- 
stances,  there  was  no  obligation  to  return  the  machinery  or  to  offer  to  return 
it.  The  purchasers  liad  a  right  to  rely  upon  its  being  first  class  until  it 
proved  to  be  otherwise,  and  then  they  bad  a  right  to  stand  upon  the  warranty 
of  the  manufacturer,  instead  of  rescinding  or  offering  to  rescind  the  contract 
of  pdrchaae.  As  to  the  damages  resulting  from  delay,  these  liad  already  been 
sustained  when  the  mill  was  received;  its  reception,  in  so  far  as  it  affected 
them  at  all,  could  only  hinder  more  from  accruing;  it  certainly  could  not  in* 
crease  them.  There  was  no  inconsistency  between  reception  of  the  machin- 
ery and  retention  of  the  claim  for  damages  on  account  of  delay  to  furnish  it 
by  the  time  stipulated.  To  hold  that  there  was  a  waiver  by  implication  would 
be  very  unreasonable.  It  was  also  urged  that  the  purchasers  lost  the  right 
to  go  upon  the  manufacturers  for  damages,  or  reduction  of  price,  in  oonse^ 
quence  of  the  machinery  being  inferior,  l^cause  it  appeared  or  could  be  made 
to  appear  by  evidence,  had  the  evidence  not  been  improperly  rejected,  that 
the  mill  was  not  in  fact  used  by  the  purchasers,  but  was  sold  or  transferred 
to  a  corporation  created  to  run  it.  We  are  unable  to  see  how  any  sale  or 
transfer  made  by  the  original  purchasers  would  protect  their  vendors  from 
duly  accounting  to  them  upon  any  covenant  or  warranty  connected  with  that 
purchase.  Such  covenant  or  warranty  would  not  pass  with  the  machinery  to 
the  corporation  or  second  purchaser,  so  as  to  shift  the  right  of  action  to  the 
new  party.  No  principle  is  in  sight  which  would  either  divest  the  first  pur* 
chasers  of  their  right  of  defense  as  against  the  purchase  money,  or  invest  the 
new  party  with  any  right  whatever  as  against  the  manufacturers  or  first 
vendors. 

8.  It  was  complained  that  general  questions  to  a  witness  on  the  stand  who 
was  one  of  the  parties  were  not  proper  questions;  that  be  ought  to  have  been 
interrogated  specifically,  and  not  in  a  general  way.  We  think  there  is  no 
rule  that  requires  a  party,  when  a  witness,  to  be  examined  (fifferently  from 
other  witnesses,  and  that  to  ask  him  to  state  the  facts,  and  iet  him  state  them, 
is  a  proper  mode  of  examination.  If  anything  comes  out  in  the  course  of  his- 
statement  that  is  not  admissible  evidence,  it  can  be  objected  to,  and  in  this 
case  might  have  been  objected  to.  There  was  probably  some  of  the  witness' 
evidence  that  was  objectionable;  but  it  was  not  objected  to.  The  mode  of 
question  was  the  point  of  objection,  and  we  think  the  ruling  of  the  court  was 
correct.  Section  3879  of  the  Ck)de,  as  to  examination  by  written  interroga- 
tories, does  not  apply  when  the  witness  is  under  examination  orally,  in  <^d 
court. 

9.  It  was  complained  that  some  evidence  was  rejected,  imd  we  think  some 
of  it  was  probably  admissible;  but  its  rejection  would  not  be  cause  for  a  new 
trial,  und^r  the  view  we  take  of  the  case. 

10.  The  verdict  was  for  so  mucli  with  interest,  no  time  being  specified  from 
which  interest  was  to  be  computed.  For  this  reason  the  verdict  is  alleged  to^ 
be  wanting  in  sufiicient  certainty.  We  think,  as  the  principal  found  was  less 
than  the  last  installment  of  the  price,  the  legal  import  of  the  verdict  is 
that  interest  is  to  be  counted  from  the  maturity  of  that  instaUnieni.  And 
the  time  of  maturity  is  fixed  by  the  written  contract  declared  upon.  Id  eer- 
tern  est,  quod  eertem  reddi  pottmU  The  court  did  not  err  in  denying  the  mo* 
tion  for  a  new  trial.    Judgment  atfirmed. 
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Taylor  t?.  Hargrove. 

(Supreme  Court  of  North  Carolina,    October  15, 1888.) 

VwTOOR  AND  Vbnbek— Death  of  Vendor— Dbvisb  to  Vendee— SPEciyic  Pervobm- 

ANCB. 

Defendant  contracted  with  plain tifTs  testator  for  the  purchase  of  land ;  but  be- 
fore conveyance  made,  or  purchase  money  paid,  the  testator  died,  devising  the 
land  to  defendant  and  another  equally.  The  testator's  other  property  was  suffi- 
cient to  pay  his  debts.  Heldt  that  the  devise,  having  been  assented  to  by  defend- 
ant, vested  the  legal  title  to  the  land  in  him  and  the  other  devisee,  and  relieved 
defendant  from  his  obligation  to  the  testator. 

Appeal  from  superior  court*  Vance  county;  A.  C.  Avery,  Judge. 

Action  by  the  executor  of  Cltarles  M.  Hargrove  against  Tazewell  L.  Har- 
grove for  the  recovery  of  the  purchase  money  alleged  to  be  due  on  a  certain 
contract  for  the  purchase  of  land  by  defendant  from  plaintiff's  testator.  Hai  t- 
well  L;  Hargrove,  being  one  of  the  devisees  of  the  land  in  question,  was  made 
a  co-defendant  in  the  action.  There  was  a  judgment  for  defendant,  and  plain- 
tiff appealed. 

X.  C.  Edwards,  for  appellant.    S.  0,  Smith,  for  appellee. 

Smith,  0.  J.  Charles  M.  Hargrove,  the  plaintiff's  testator,  on  the  25th  day 
of  August,  1885,  entered  into  a  contract  with  the  defendant,  Tazewell  L.  Har- 
grove, for  the  sale  of  certain  lands  at  the  price  of  eight  dollars  per  acre,  in 
pursuance  whereof  the  testator  executed  bis  bond,  therein  stipulating  to  con- 
vey the  title  on  payment  of  the  purchase  money,  and  the  said  Tazewell  L. 
covenanted  to  pay  the  specified  purchase  money.  The  testator,  Charles  M., 
without  any  further  steps  taken  to  carry  said  agreement  into  execution  by 
either  party,  died  on  March  19,  1886,  leaving  a  will  properly  executed  and 
proved  in  the  probate  court,  wherein  by  the  fourth  clause  he  devises  said  land 
in  these  words :  '*  Item  4.  I  give,  devise,  and  bequeath  to  my  brother  Hart  well 
W.  Hargrove,  and  his  heirs,  forever,  one-half  of  all  the  balance  of  my  land 
not  herein  otherwise  disposed  of;  and  the  other  half  of  all  the  balance  of  my 
lands,  not  herein  otherwise  disposed  of,  to  my  nephew  Tazewell  L.  Hargrove, 
and  bis  heirs,  forever. "  The  present  action,  begun  by  the  issue  of  a  summons 
on  September  15,1887,  against  the  vendee,  Tazewell  L.,(the  devisee  Hartwell  L. 
Hargrove  afterwards  becoming  a  co-defendant  in  the  action,)  is  prosecuted  to 
recover  the  purchase  money  due  from  the  vendee.  The  complaint  alleges  that 
the  plaintiff,  as  executor,  having  caused  the  lands  to  be  surveyed,  and  ascer- 
tained therefrom  that  they  contained  but  140t(  acres,  and  not  the  larger  num- 
ber supposed  and  mentioned  in  the  contract,  made  and  tendered  to  the  said  de- 
fendant a  deed  for  the  premises  in  form  to  pass  the  fee,  and  demanded  pay- 
ment of  the  amount  of  the  purchase  money  then  due;  but  the  defendant  de- 
clined to  accept  the  deed  or  pay  any  part  of  the  debt.  The  answer,  not  con- 
troverting the  material  allegations  of  fact,  sets  up,  as  a  defiense,  among  other 
matters,  that  the  devise  of  the  lands  carried  along  with  it  or  extinguished  the 
bond  "of  said  Tazewell  L.,  and  that  in  consequence  no  remedy  can  be  sought 
upon  the  bond  for  a  specitic  performance  or  otherwise. 

A  jury  was  dispensed  with,  and  the  judge,  by  consent  passing  on  all  the 
issues,  as  well  of  law  as  of  fact,  upon  the  hearing,  finds  the  facts  to  be  as  fol- 
lows: *'(!)  That  the  land  devised  in  the  fourth  item  of  the  last  will  and 
testament  of  Charles  M.  Hargrove,  in  the  pleadings  mentioned,  (and  a  copy  of 
which  is  annexed  to  the  answer  of  defendant  T.  L.  Hargrove,)  includes  the 
land  descril^ed  in  the  bond  for  title  executed  by  the  said  testator, C.  M.  Hargrove, 
to  the  defendant  Tazewell  L.  Hargrove,  (a  copy  of  which  is  filed  with  said 
answer  of  T.  L.  Hargrove,  and  is  produced  before  the  court.)  (2)  That  said 
will  is  dated  the  13th  day  of  May,  A.  D.  1880;  that  said  Charles  M.  Hargrove 
died  the  19th  day  of  March,  1886;  and  that  the  said  bond  for  title,  and  the 
contract  sued  on,  are  both  dated  the  29th  day  of  August,  1885,  and  were  never 
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registered.  (3)  That  the  personal  estate  of  said  testator,  other  than  the  con- 
tract sued  on,  is  sufficient  to  pay  all  the  indebtedness  of  said  Charles  M.  Har- 
grove, and  the  charges  of  the  administration  of  his  estate.  (4)  That  the  de- 
fendant T.  L.  Hargrove  has  never  taken  actual  possession  of  any  part  of  said 
land,  nor  has  he  paid  any  portion  of  purchase  money  for  the  same.  It  is  also 
agreed,  by  and  between  the  parties  and  their  counsel,  that  the  issue  as  to  the 
boundary  of  the  land  sold,  or  as  to  the  number  of  acres  included  therein,  be 
reserved,  to  be  settled,  if  necessary,  hereafter  by  a  jury,  after  a  survey,  (this 
course  being  taken  because,  in  the  event,  of  a  decision  in  favor  of  the  defend- 
ant T.  L.  Hargrove,  as  to  his  liability  under  the  contract,  a  survey  and  decision 
of  that  issue  will  not  be  necessary.)  Whereupon,  and  after  hearing  the  argu- 
ments of  counsel  on  both  sides,  and  consideration  thereof,  and  of  the  facts  ad- 
mitted and  agreed  upon,  by  counsel,  the  court  doth  declare  and  adjudge  that 
the  devise  in  the  fourth  item  of  said  will  vested  the  legal  estate  in  T.  L.  Har- 
grove and  Hart  well  W.  Hargrove,  the  defendants,  and  conveyed  to  them  what- 
ever estate  or  interest  the  testator  had  at  the  tin>e  of  his  death,  and  dis- 
churged  the  defendant  T.  L.  Hargrove  from  his  obligation  under  the  contract 
sued  on,  and  that  the  plaintiff  is  not  entitled  to  the  relief  demanded.  It  is 
further  considered  and  adjudged  that  the  defendants  recover  of  the  plaintiff 
their  costs  in  this  behalf  sustained,  to  be  taxed  by  the  clerk,  and  to  be  paid 
out  of  the  assets  of  the  estate  of  said  testator,  which  have  come  or  may 
come  to  the  hands  of  said  plaintiff,  as  executor,  to  be  administered.  It  is 
further  considered  and  adjudged  that  the  rights  of  the  defendants,  T.  L.  Har- 
grove and  Hart  well  W.  Hargrove,  may  be  settled  in  this  action  by  reference, 
or  otherwise,  if  they  shall  so  elect.      A.  C.  Avery,  Judge  Presiding. " 

If  the  agreement  of  sale  be  deemed  to  be  in  full  force,  notwithstanding  the 
devise  of  the  lands,  its  subject-matter,  inasmuch  as  the  executor  could  not 
make  title  under  section  1492  of  the  Code  unless  the  bond  has  ''been  proved 
a;id  registered,'*  as  well  as  the  purchase  money  paid  in  full,  the  offer  to  make 
the  de^  and  its  tender  were  ineffectual  to  pass  the  estate,  in  pursuance  of  the 
testator's  covenant,  and  were  consequently  inoperative.  The  devise  itself, 
not  repudiated  by  the  defendant,  put  the  legal  title  in  him  to  one  moiety  of 
tlie  land  as  effectually  as  the  testator's  deed  made  in  his  life-time  could  have 
done,  and  the  other  moiety  in  the  defendant,  the  devisee  Hart  well  W  Now, 
assuming  that  the  former  accepts  the  joint  devise  by  claiming  his  portion  of 
the  estate  under  jt,  it  is  an  assent  to  the  disposition  made  of  the  other  part, 
and  this  is  inconsistent  with  the  alleged  continuance  in  force  of  the  covenants 
entered  into  in  the  testator's  life-time.  The  said  defendant  could  not  hold 
the  land  as  a  donation  by  the  devise,  and,  after  thus  disabling  the  executor  to 
convey  the  estate,  maintain  an  action  for  specific  performance  as  for  damages 
for  a  breach  of  the  bond.  This  result  follows  from  the  act  of  the  testator  in 
making  his  devise,  and  its  acceptance  by  the  defendant;  which  in  legal  effect 
is  the  substitution  of  a  new  and  superseding  adjustment  of  the  contract  rela- 
tions of  the  parties,  and  rests  upon  a  well-recognized  principle  which  forbids 
the  assertion  of  a  claim  to  a  right  secured  in  an  instrument  to  a  party,  and  a 
resistance  to  the  other  provisions  affecting  his  interests  prejudicially.  It  is 
put  to  his  election.  Isler  v.  laler,  88  X.  C.  581.  The  defendant  Tazewell  L. 
sets  up  no  claim  to  a  conveyance  of  the  estate  under  the  contract,  and  as,  from 
one  view,  he  cannot,  neither  can  the  plaintiff  maintain  an  action  on  the  cove- 
nant in  opposition  to  a  subsequent  adjustment  proposcKl  in  the  will,  assented 
to  by  the  devisee,  and  thus  doing  away  the  original  agreement.  It  would  be 
manifestly  unjust  to  permit  the  devisee  Tazewell  L.  to  retain  the  share  of  the 
land  given  him  as  a  bounty,  and  at  the  same  time  hold  the  testator's  estate 
responsible,  and  so  it  would  be  in  the  executor  to  enforce  payment  of  the  pur- 
chiise  money  against  the  vendee.  The  rights  of  the  parties  under  their  agree- 
ment are  reciprocal,  and  the  testator  must  liave  intended  in  the  donation,  for 
sucU  it  is,  to  exonerate  the  party  to  whom  it  is  made  from  further  liability  to 
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him.  and  this  intent  is  consuramated  by  the  assent  of  the  latter.  The  elaborate 
and  forcible  argument  for  the  plaintiff  presents  his  claim  in  a  different  aspect, 
and  seems  to  ignore  the  fact  that  this  is  not  a  testamentary  alienation  at- 
tempted to  be  made  to  a  stranger,  which  would  be  inoperative,  but  is  a  matter 
between  the  same  persons,  the  consummation  of  which  is  brought  about  by  the 
concurring  acts  of  themselves.  In  this  respect  the  citations  from  our  own  re- 
ports and  from  other  authorities  do  not  i^ect  the  aspect  of  the  case  upon  which 
our  ruling  rests. 

It  must  be  declared  that  there  is  no  error,  and  the  judgment  must  be  af- 
firmed. 


Bea  et  al.  V.  Hampton  et  ah 
(Supreme  Cowrt  of  North  CaroUmu    October  15, 1888.) 

FiBHBRiBS— Removal  of  Nets— Constitutiowai^  Law, 

Code  N.  C.  S  8888,  prohibiting  the  setting  or  flsbinff  of  a  dutch  net  or  pod  net  in 
,    Roanoke,  Cashie,  or  Middle  rivers,  or  within  two  miles  of  the  mouths  of  said  riv- 
ers, and  providing  for  the  removal  of  the  same,  does  not  violate  Const.  N.  C.  art.  1, 
f  17,  providing  that  no  person  ought  to  be  "deprived  of  bis  life,  liberty,  or  property, 
but  by  the  law  of  the  land. " 

Appeal  from  superior  court,  Bertie  county;  Graves,  Judge. 

Action  by  J.  K.  Bea  and  P.  L.  Hea,  trading  as  Bea  &  Bro.,  against  W.  H. 
Hampton  and  J.  B.  Nicholis,  to  restrain  defendants  from  removing  certain 
fishing  nets,  etc.,  maintained  by  plaintiffs.  There  was  a  judgment  for  plain- 
tiffs, and  defendants  appealed. 

Strofiff^  Gray  &  Stamps,  for  appellants.     W,  D.  P^-uden,  for  appellees. 

Davis,  J.  This  is  an  appeal  from  a  judgment  of  Graves,  J.,  rendered  at 
the  February  term,  1888,  of  Bertie  superior  court,  granting  a  perpetual  in- 
junction, restraining  the  defendants  from  removinp:  the  stakes  of  the  plain- 
tiffs, under  section  8883  of  the  Code.  The  plaintiffs,  in  substance,  alleged 
that  they  were  the  owners  of  certain  traps,  and  lawfully  and  rightfully  engaged 
in  fishing  in  the  waters  of  Albemarle  sound,  near  the  Uertie  shore,  and  were 
operating  certain  traps  for  taking  fish,  called  **Long  Island  Fish  Traps,"  and 
that  the  defendants  threatened  to  tear  down  and  destroy  said  traps,  and,  un- 
less restrained,  great  and  irreparable  damage  will  be  sustained  by  the  plain- 
tiffs, and  they  ask  for  an  injunction.  The  answer  of  the  defendants  admits 
that  the  plaintiffs  were  the  owners  of  certain  traps,  but  deny  that  they  were 
LK)ng  Island  traps,  or  that  the  plaintiffs  were  rightfully  and  lawfully  fishing 
in  Albemarle  sound,  and  say  that  they  were  using  dutch  or  pod.  nets,  and 
fishing  with  traps,  and  within  the  distance,  from  the  mouth  of  lloanoke  river, 
prohibited  by  section  8383  of  the  Code.  The  following  is  the  case  settled  on 
^ippeal:  **  The  defendants  had  applied  to  the  sheriff  of  Bertie  county  to  remove 
the  nets,  etc.,  of  the  plaintiffs,  in  accordance  with  section  3388  of  the  Code, 
aHeging  the  nets  of  plaintiffs  to  be  dutch  nets  or  pods  nets,  and  that  they 
were  fished  within  two  miles  of  the  mouth  of  Boanoke  river,  and  were  pro- 
<;eeding  to  remove  the  same.  Thereupon  the  plaintiffs  brought  this  action 
to  restrain  the  defendants,  and,  the  same  coming  on  to  be  heard,  and  it  ap- 
pearing that  there  were  two  questions  of  fact  arising  in  the  case,  his  honor 
impaneled  a  jury  to  ascertain  the  same  for  his  information,  and  submitted 
them  the  following  issues:  Were  the  nets  fished  by  plaintiffs  dutch  or  pod 
nets?  Were  the  nets  fished  within  two  miles  of  the  mouth  of  Boanoke  river? 
To  l)oth  of  said  issues  the  jury  responded.  Yes.  Thereupon  the  plaintiffs 
moved  for  judgment  for  a  perpetual  injunction,  notwithstanding  the  findings 
of  the  jury,  and  the  defendants  moved  for  a  judgment  dissolving  the  injunc- 
tion. His  honor  rendered  judgment  as  requested  by  the  plaintiffs,  making 
the  injunction  perpetual,  as  set  out  in  the  record.*' 

By  section  8888  of  the  Code  it  is  made  "unlawful  for  any  person  to  set  or 
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fish  a  dutch  net  or  pod  net  in  Roanoke  river,  Cashie  or  Middle  rivers,  or 
within  two  railes  of  the  mouth  of  said  rivers,  or  within  one  mile  of  the  moutU 
of  any  other  river  emptying  into  Albemarle  sound,  *  ♦  *  and  all  per- 
sons who  shall  set  or  fish  any  such  net  in  said  sound  shall  pull  up  and  re- 
move the  stakes  used  for  the  same  by  the  1st  day  of  June  next  succeeding  the 
fishing  season.  And  if  any  person  shall  set  or  fish  any  dutch  net  or  pod  net 
in  said  sound  in  violation  of  this  section,  he  shall  be  guilty  of  a  misdemeanor^ 
and  be  subject  to  a  penalty  of  three  hundr^  dollars,  to  be  recovered  by  any 
person  in  tlio  superior  court  of  the  county  in  whichthe  offense  shall  be  com- 
mitted. And  the  sheriff  of  such  county  shall,  when  requested,  remove  any 
portion  of  such  nets  set  or  fished,  in  violation  of  this  section,  at  the  costs  of 
the  violators."  The  facts  found  show  that  the  plaintiffs  were  fishing  in  Albe- 
marle sound,  with  dutch  or  pod  nets,  and  within  two  miles  of  the  mouth  of 
Koanoke  river,  in  violation  of  section  8383  of  the  Code,  under  which  the  de- 
fendants claimed  the  authority  to  have  plaintiff's  nets  removed;  but  counsel 
for  the  plaintiffs  insists  that  the  last  clause  of  section  3383  is  in  violation  of 
section  17,  art.  1,  Const.,  and,  if  so,  they  had  a  right  to  enjoin  the  defend- 
ants. This  presents  the  question:  Were  the  defendants  threatening  or  about 
to  deprive  the  plaintiffs  of  any  liberty,  privilege,  or  property,  contrary  to  the 
law  of  the  land.  Albermarle  sound  being  navigable,  the  plaintiffs  had  no 
right  to  a  several  fishing  in  its  waters,  and  the  sUite  had  the  undoubted  right 
to  regulate  the  exercise  of  the  common  right  of  fishing  therein,  and  to  im- 
pose such  limitations  and  restrictions  in  the  exercise  of  the  right  as  it  might 
deem  wise  and  just.  The  constitution  of  the  state,  unlike  that  of  the  United 
States,  contains  limitations  on,  and  not  grants  of,  legislative  power.  Albe- 
marle sound,  being  navigable.  Is  not  subject  to  entry,  and  every  citizen  of  the 
state  has  the  liberty  and  privilege  of  fishing  therein,  subject  to  such  regula- 
tion of  the  right  as  the  legislature  may  establish.  McCready  v.  Virginia^  9-^ 
U.  S.  391;  Skinner  v.  Hettrick,  73  N.  C.  653;  Hettrick  v.  Page,  82  N.  C.  65,. 
and  cases  cited.  Unless  the  plaintiffs  have  soniie  right,  privilege,  or  property- 
in  these  waters,  or  some  right  to  obstruct  others  in  the  use  of  them  for  fish- 
ing purposes,  under  rules  and  regulations,  and  by  methods  allowed  by  law» 
we  fail  to  see  what  right  they  have  to  complain,  unless  that  right  be  to  in- 
voke the  constitution  as  a  protection  to  them  in  violating  the  law.  The  re- 
lief sought  in  Hettrick  v.  Page,  supra,  was  not  unlike  that  sought  by  the 
plaintiffs  in  this  action.  It  was,  like  this,  an  application  for  an  injunction 
to  prevent  the  removal  of  stakes,  or  any  interruption  of  the  plaintiffs  in  their 
use,  which  the  defendants  were  threatening  to  do,  under  chapter  115  of  the 
Acts  of  182^5  (section  8383  of  the  Code. )  In  that  case  the  strikes  were  put  up 
for  the  operating  pod-nets  in  violation  of  tlie  act,  and  they  were  required  to 
be  removed  by  the  day  named.  The  chief  justice  said:  ''The  presence  of 
them  [the  stakes]  in  the  sound  after  that  date  is  a  public  nuisance,  and  this 
court  IS  asked  to  assist  him  [the  plaintiff]  in  maintaining  it  in  violation  of 
his  duty  under  the  law,  and  to  prevent  its  being  abated.  The  proposition  is 
a  novel  one,  and  no  court  will  listen  to  such  an  appliciition.  While  it  is 
true,  as  insisted  by  the  plaintiff,  that  an  action  will  not  lie  against  a  person 
unlawfully  obstructing  a  higliway,  at  the  instance  of  one  who  has  sustained 
no  special  damage,  and  redress  must  be  sought  for  the  public  wrong  on  behalf 
of  the  public,  it  by  no  means  follows  that  a  person  obstructed,  or  indeed  anjr 
one  else,  may  not  himself  remove  the  impediment  to  his  passing  without  in- 
curring personal  liability  to  the  owner  of  the  property  removed." 

The  question  of  the  constitutionality  of  the  act  was  not  raised  in  Hettrich 
v.  Page,  as  in  this,  and  we  are  referrnl  by  counsel  to  Hoke  v.  Henderson^  4 
Dev.  1,  and  to  Vann  v.  Pipkin,  77  N.  C.  408.  We  fail  to  see  the  analogy- 
between  those  cases  and  this.  They  only  decide  that  a  person  holding  an  offico 
has  a  property  in  his  office,  of  which  he  cannot  be  deprived,  while  the  office 
remains,  without  violating  the  constitution.    It  is  property  of  which  lie  can- 
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not  be  deprived  "but  by  tbe  law  of  the  land."  The  counsel  also  cites  Cooley, 
Const.  Lini.  862  et  seq,^  and  Ames  v.  Booming  Co.^  11  Mich.  139;  Rockwell 
V.  NeaHng,  36  K.  Y.  302,  and  Wynehamer  v.  People,  13  N.  Y.  378.  It  i» 
said  in  .Cooley»  Const.  Liin.:  "A  vested  right  of  action  is  property  in  the  sarae 
sense  in  which  tangible  things  are  property,  and  is  equally  protected  against 
arbitrary  interference.  ♦  ♦  ♦  Nor  can  a  party,  by  his  misconduct,  so  for- 
feit a  right  that  it  may  be  taken  from  him  without  Judicial  proceedings  in 
which  the  forfeiture  shall  be  declared  in  due  form.  Forfeitures  of  rights  and 
property  cannot  be  adjudged  by  legislative  act,  and  confiscations  without  a 
judicial  bearing  after  due  notice,  would  be  void  as  not  being  due  process  of 
law,  *  *  *  And  if  the  legislature  cannot  confiscate  property  or  rights^ 
neither  can  it  authorise  individuals  to  assume,  at  their  option,  powers  of  po- 
lice, which  tliey  may  exercise  in  the  condemnation  and  sale  of  property  offend- 
ing against  their  regulations,  or  for  the  satisfaction  of  their  charges  and 
expenses  in  its  management  and  control,  rendered  or  incurred  without  the 
consent  of  the  owners;  and  a  statute  which  authorizes  a  party  to  seize  the 
property  of  another,  without  process  or  warrant,  and  sell  it  witliout  notifica- 
tion to  the  owner,  for  the  punishment  of  a  private  trespass,  and  to  enforce  a 
penalty  against  the  owner,  can  find  no  justification  in  the  constitution."  As 
the  legislature  had  the  undoubted  right  to  regulate  the  manner  In  which  the 
right  of  fishing  in  Albermarle  sound  should  be  exercised,  the  plaintiffs  had  no 
right  to  fish  in  its  waters  in  any  mode  not  allowed  by  law.  The  facts  found 
show  that  they  were  fishing  in  violation  of  law,  and  it  would  be  singular  if 
they  could  ask  the  law  to  protect  them  in  its  violation.  They  had  put  their 
stakes,  and  used  their  nets,  where  it  was  unlawful  to  put  and  use  them.  The 
stakes  and  nets  were  unlawfully  there  by  the  act  of  the  plaintiffs,  and  not 
against  their  consent,  as  were  the  trespassing  animals  in  Rockwell  v.  Near^ 
ingt  cited  by  Judge  Coolet;  and  if  they  did  not  remove  them,  and  thus  abate 
•  the  nuisance  themselves,  they  could  be  removed  and  the  nuisance  abated  in 
the  mode  prescribed  in  the  act  regulating  fishing  in  the  sound.  Judge  Coo- 
i«ET,  in  discussing  the  police  power  of  the  states,  says  "that  each  state  has 
complete  authority  to  provide  for  the  abatement  of  nuisances,  whether  they 
exist  by  the  fault  of  individuals  or  not."  He  also  si^s:  "The  state  has  the 
authority  to  make  extensive  and  varied  regulations  as  to  the  time,  mode,  and 
circumstances  in  and  under  which  parties  shall  assert,  enjoy,  or  exercise  their 
rights,  without  coming  in  conflict  with  any.  of  those  constitutional  principles 
which  are  established  for  the  protection  of  private  rights  or  private  property.  ** 
Const.  Lim.  596*  Upon  a  careful  examination  of  the  authorities  cited  by  the 
learned  counsel  for  the  plaintiffs,  we  do  not  think  that  they  warrant  the  con- 
clusion that  the  act  in  question  is  unconstitutional.  The  plaintiffs  had  no 
such  "vested  rights''  as  were  contemplated  in  the  citation  of  counsel  from 
Cooley,  Const.  Lim.  Tlie  case  of  Ames  v.  Booming  Co,f  11  Mich.  139,  in 
which  an  act  of  incorporation  which  gave  to  the  defendant  company  extensive 
powers  over  the  logs  and  lumber  of  others  on  the  Black  river,  a  navigable 
stream,  was  held  to  be  unconstitutional,  would  seem  to  suppoii;  the  plaintiff's 
position;  but  it  will  be  found  upon  examination  that  it  violated  the  constitu- 
tion of  Michigan,  which  declares  that  "no  navigable  stream  in  this  state  shall 
be  either  abridged  or  dammed  without  authority  of  the  board  of  supervisors 
of  the  proper  county,  under  the  provision  of  law.  No  such  law  shall  preju- 
dice the  rights  of  individuals  to  the  free  navigation  of  such  streams."  The 
act  of  incorporation  was  in  violation  of  that  provision.  In  Rockwell  v.  Near^ 
ing,  so  much  of  an  act  of  the  legislature  of  New  York,  relating  to  animals  run- 
ning at  large,  as  authorized  the  seizure  and  sale  of  animals  trespassing  within 
private  inclosure.  without  notice  to  the  owner,  and  without  any  judicial  pro- 
cess, and  as  a  mere  penalty  for  a  private  trespass,  was  declared  unconstitu- 
tional.  That  case  has  no  analogy  to  the  case  before  us;  neitlier  has  the  case 
of  WyTiehamer  v.  People^  which  was  discussed  at  great  length,  and  in  which 
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the  court  was  singularly  divided,  and  Sn  which  it  was  declared  that  an  "act 
for  the  prevention  of  intemperance,  pauperism  and  crime,'*  which  made  no 
discrimination  between  liquor  owned  when  the  act  toolc  efif ect  and  that  which 
might  afterwards  be  manufactured  or  imported,  was  unconstitutional.  If  it 
be  said  that  the  "cost"  of  removing  the  stakes  and  nets  is  left  arbitrary,  the 
answer  is:  that  depends  upon  the  labor  and  expense  attending  the  remoTal, 
and  must,  of  necessity,  be  uncertain;  but  the  cost  must  be  reasonable,  and  if 
excessive  charges  are  made,  the  owner  is  not  obliged  to  pay  more  than  what 
may  be  adjudged  to  be  just  and  reasonable.  Doubtless  the  stakes  and  nets  are 
valuable,  and  it  would  be  tlie  duty  of  the  sheriff  to  remove  them  with  as  little 
injury  and  cost  as  practicable.  If  owners  of  nets  and  stakes  wish  to  aroid 
any  question  as  to  the  quantum  of  costs,  etc.,  which  they  are  not  precluded 
by  any  law  from  doing,  they  can  do  so  by  removing  them  themselves. 
There  is  error  in  the  judgment  of  the  court  below. 


Town  or  Warrenton  v.  Aruington  et  ah 
(Supreme  Court  of  North  Carolina,    October  15, 1888.) 

BoND»--AoTiONs  OS— Pabtibs. 

A  coDstable^s  bond,  as  tax  colloctor,  given  to  a  town,  should  be  prosecuted  in  the 
name  of  the  town  or  its  commissioners,  and  not  in  the  name  of  the  state;  but  join- 
der of  the  state  is,  under  the  Code  system  of  North  Carolina,  harmless  error,  as 
Judgment  may  be  rendered  in  favor  of  the  party  entitled. 

Appeal  from  superior  court,  AVarren  county;  Graves,  Judge. 
R.  H,  Battle,  for  appellant.    Batchelor  <&  Devereux,  for  appellees. 

SHtTH,  C.  J.  The  summons  issued  and  served  upon  the  defendants  calls 
upon  them  *Ho  answer  the  complaint  of  the  state  of  North  Carolina  ex  rel.  the 
commissioners  of  the  town  of  Warrenton,  which  will  be  filed  in  the  clerk's 
office/*  etc.,  and  at  the  return-term  the  complaint  was  filed  in  the  words  fol- 
lowing:   The  plaintiffs,  complaining  of  the  defendants,  allege:   '*(!)  That 

James  S.  Boyd,  who  died  in  Warren  county  on  the day  of  August, 

1887,  WHS  duly  elected,  he  is  informed  and  believes,  by  the  board  of  commis- 
sioners of  the  town  of  Warrenton,  in  the  county  of  Warren,  constable  of  said 
town,  on  the  14th  of  June,  188G,  to  fill  the  unexpired  term  of  J.  J.  Loiighlin, 
who  had  been  elected  constable  of  the  said  town  of  Warrenton  on  the  first 
Thursday  in  May,  1886,  the  said  term  to  continue  until  the  first  Thursday  in 
May,  1887;  and  on  the  3d  day  of  July,  1886,  he,  the  said  James  S.  Boyd,  quali- 
fied according  to  law  as  constable  of  the  said  town  of  Warrenton,  to  hold  the 
said  office  until  the  said  first  Thursday  in  May,  1887,  and  filed  his  official  bond 
as  constable  aforesaid,  with  the  defendants  S*  P.  Arrington  and  William  A. 
Jenkins  as  sureties  tliereto,  with  the  board  of  commissioners  of  said  town,  and 
the  same  was  accepted  by  them.  (2)  'i'hat  the  said  official  bond  of  the  said 
James  S.  Boyd  was  executed  in  the  said  county  of  Warren  on  the  25th  of  June, 
1886.  by  the  said  James  8.  Boyd,  and  8.  P.  Arrington  and  William  A.  Jenkins, 
as  his  sureties,  and  filed  with  the  commissioners  of  the  said  town  of  Warren- 
ton on  the  said  3d  of  July,  1886,  and  approved  by  them,  as  aforesaid,  payable 
to  the  town  of  Warrenton,  in  the  sum  of  twelye  hundred  and  fifty  dollars,  and 
was  for  the  faithful  collection  of  and  accounting  for  the  taxes  of  the  said  town 
of  Warrenton,  and  the  full  performance  of  his  duties  as  constable  aforesaid, 
during  his  term  of  office  as  constable,  or  his  continuance  therein.  The  said 
bond  is  subject  to  a  condition  thereunder  written,  whereby,  after  reciting  to 
the  effect  that  the  said  James  S.  Boyd  hsd  been  duly  elected  constable  of  the 
said  town  of  Warrenton,  it  was  conditioned  to  the  effect  that  if  the  said  James 
8.  Boyd  should  well  and  truly  collect  the  taxes  of  the  said  town  daring  his 
term  of  office,  or  while  he  might  continue  therein,  and  pay  over  the  same  ac- 
cording to  law,  and  shotild  fuily  perform  all  the  duties  pertaining  Xj  the  said 
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office  of  constable  of  the  town  of  Warrenton,  then  the  bond  an^  obligation  to 
be  void,  but  otherwise  to  remain  in  full  force  and  effect, — a  copy  of  which 
bond  is  hereto  annexed  and  made  a  part  of  this  complaint.  (8)  That  after 
the  execution  by  the  defendants  of  the  said  bond  mentioned  in  allegation  2, 

to-wit,  on  the —  day  of  August,  1886,  as  the  plaintiffs  are  informed  and 

believe,  a  copy  of  the  tax-lists  of  the  said  town  of  Wairenton,  made  out  and 
assessed  in  all  respects  according  to  law,  levied  for  the  year  1886.  was  delivered 
to  the  said  James  S.  Bond,  constable  as  aforesaid,  for  collection,  and  he  re- 
ceived the  same  for  that  purpose.  (4)  That  the  total  or  gross  amount  of  said 
taxes  appearing  on  said  tax-lists  when  delivf^red  to  the  said  James  S.  Boyd,  con- 
stable as  aforesaid,  was  two  tiiousand  five  hundred  and  thirty-four  dollars  and 

seventeen  cents,  of  which  amount was  levied  for  general  town  pur^ 

poses,  and > —  for  special  or  railroad  purposes,  levied  by  due  authority  of 

law.  (5)  That  the  said  James  S.  Boyd,  constable  as  aforesaid,  was  by  law 
compelled  and  required  to  settle  with  and  pay  over  to  the  treasurer  of  said 
town  of  Warrenton  whatever  of  said  taxes  were  unpaid  by  him,  and  which  he 
had  collected,  or  ought  to  have  collected,  on  the  tax-lists  in  his  hands,  on  the 
first  Monday  in  February,  1887,  less  the  amounts  to  be  allowed  him  by  the 
commissioners  of  said  town  for  insolvents  and  errors.  (6)  The  plaintiffs,  al- 
leging and  assigning  a  breach  of  the  conditions  of  said  bond,  say  that  on  the 
said  first  Monday  in  February,  1887,  tliey  are  informed  and  believe  the  said 
James  S.  Boyd  failed  and  refused  to  settle  with  the  said  treasurer,  and  failed 
and  refused  to  pay  to  him  a  large  amount  of  said  taxes  due  at  that  time  and 
unpaid  by  him,  which  he  ought  to  have  collected  and  paid  over,  as  aforesaid, 
and  that  he  did  not  pay  the  same  up  to  the  time  of  his  death,  but  continued 
to  refuse  so  to  do;  and  that  no  other  person  whatever,  since  his  death,  has 
paid  the  same  or  offered  to  pay  the  same  for  liim;  and  that  the  defendants 
have  refused  and  failed  to  pay  the  same,  and  du  continue  to  refuse  to  pay  the 
same,  contrary  to  the  duty  of  the  ottice  of  the  said  James  S.  Boyd,  constable 
as  aforesaid,  and  to  the  force,  form,  and  effect  of  the  said  conditions  in  the 
8a|d  bond  (7)  That  of  the  said  anuHiuts  embraced  in.the  said  tax-lists,  which 
tlie  said  James  S.  Boyd,  as  constable  aforesaid,  had  delivered  to  him,  as  afore- 
said, and  which  ought  to  have  been  collected  and  paid  over  by  him,  as  afore- 
said, he  has  paid  only  the  sum  of  nine  hundred  and  sixty-four  dollars  and 
eighty-nine  cents,  $377.82  of  the  same  on  the  list  for  general  town  purposes, 
and  #586.57  on  the  list  for  special  or  railroad  purposes.  The  said  commission- 
ers have  abated  on  the  said  lists  the  sum  of  #134.38  for  corrections  and  er- 
rors, and  the  sum  of  $34.78  for  insolvents,  and  no  more, — and  the  balance,  to- 
wit,  the  sum  of  fourteen  hundred  dollars  and  sixty-two  cents,  is  still  due  and 
unpaid  to  the  plaintiffs,  with  interest  from  the  said  second  Monday  in  Febru- 
ary, 1887,  as  the  plaintiffs  are  informed  and  believe;  that  by  means  of  all  of 
which  said  premises  the  plaintiffs  are  injured  and  have  sustained  damages  to 

the  amount  of  the  last-mentioned  sum, ,  and  thereby  an  action  hath  ac^ 

crued  to  them  to  have  and  demand  the  sum  of  $1,250,  the  penally  of  the  said 
bond,  and  therefore  they  bring  suit.  The  defendants  have  refused  to  pay  the 
said  sum  of  $1,400.62,  or  any  part  thereof,  to  the  plaintiffs,  or  the  said  pen- 
alty of  said  bond,  but  to  pay  the  same  have  refused,  and  still  refuse.  Where- 
fore the  plaintiffs  demand  judgment  against  the  said  defendants  for  the  sum 
of  $1,250,  the  whole  penalty  of  the  bond;  that  being  the  amount  of  the  pen- 
alty of  the  bond,  and  being  less  than  the  defalcation  of  their  principal,  the 
said  James  S.  Boyd,  constable  as  aforesaid,  and  interest  and  costs.'' 
The  bond  sued  on,  and  annexed  as  an  exhibit,  is  in  this  form: 
''Enow  all  men  by  these  presents,  that  we,  James  S.  Boyd,  S.  P.  Arring- 
ton,  and  W.  A.  Jenkins,  are  held  and  firmly  bound  unto  the  corporation  of 
the  town  of  Warrenton  in  the  sum  of  twelve  hundred  and  fifty  dollars, 
($1,250,)  to  the  payment  thereof  well  and  truly  to  be  made  we  bind  ourselves 
jointly  and  severally,  our  heirs,  executors,  and  administrators,  firmly  by  these 
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presents,  signed  and  sealed  this  25th  day  of  June,  A.  D.  1886.  The  condition 
of  the  above  obligation  is  such  that  whereas  the  above-bounden  James  S.  Boyd 
was,  on  the  14th  day  of  June,  1886,  duly  elected  constable  in  and  for  the  town 
of  Warrenton,  in  said  county  of  Warren,  to  take  effect  from  the  8d  day  of 
July,  1886,  to  fill  the  unexpired  time  of  J.  J.  liOughlin,  wlio  resigned,  to  take 
eilect  from  the  3d  day  of  July  1886:  now,  if  the  said  James  S.  Boyd,  as  con- 
stable, shall  well  and  truly  and  diligently  collect  the  taxes  which  may  be  levied 
by  the  proper  authorities  of  said  town,  and  which  may  be  placed  in  his  hands 
for  collection  during  his  said  term  of  office,  and  shall  truly  and  faithfully  pay 
over  the  amount  or  amounts  collected  by  him  according  to  law,  and  shall  in 
every  respect  faithfully  and  fully  perform  and  discharge  all  of  the  duties  as 
constable  afor^aid  during  his  terra  of  office  or  continuance  therein,  tlien  the 
above  obligation  to  be  void  and  of  no  effect;  otherwise  to  remain  in  full  force 
and  effect.  James  S.  Boyd.        rSeal.] 

"S.  P.  Arrington.     fSeal.J 
*•  W.  A.  Jenkiks.        [Seal .] 

"Witness:    J.  Gray  McCandlsh." 

The  defendants  demurred  to  the  complaint,  and  alleged  as  causes  of  demur- 
rer— First,  "that  the  relatora  are  not  proper  parties  to  the  suit  as  it  appears 
upon  the  face  thereof;  that  the  bond  sued  on  was  not  e!xecuted  to  and  payable 
to  the  State  of  North  Carolina;"  and,  second,  "that  it  does  not  appear  upon 
the  face  of  the  complaint  that  said  bond  was  registered  in' the  office  of  register 
of  deeds,"  The  court,  after  hearing  argument  upon  the  questions  of  law  pre- 
sented, rendered  judgment  overruling  the  second  cause  of  demuiTer  assigned, 
and  sustaining  the  first  cause  of  demurrer  assigned;  that  the  defendants  go 
without  day,  and  that  they  recover  their  costs  of  suit  against  plaintiff;  f^m 
which  judgment  the  plaintiff  appealed  to  the  supreme  court. 

If  the  complaint  be  considered  apart  from  the  process  and  its  heading,  it 
will  be  seen  that  a  cause  of  action  is  set  out  in  favor  of  the  commissioners  of 
the  town  of  Warrenton,  or  of  the" town  itself,  which  they  represent,  and  none 
in  favor  of  the  state.  It  is  true  that  in  the  process  they  appear  as  relators, 
prosecuting  in  the  name  of  the  state  as  upon  an  obligation  incurred  to  it,  as 
they  do  in  the  caption  to  their  complaint.  They  are  present  in  the  complaint, 
which  is  the  foundation  of  the  action,  and  alone  to  be  answered,  as  plaintiffs, 
in  their  official  capacity,  and  representing  the  obligee,  the  town  itself,  as  sole 
prosecutors  of  the  action,  and  in  which  the  state  is  shown  to  have  no  legal 
interest.  In  State  v.  Peebles,  67  K.  C.  97,  the  caption  following  the  sum- 
mons was,  ^^ State  on  relation  of  W,  R.  Cox,  Solicitor,  vs.  Nicholas  Peehlen, 
Edmund  Jacobs,  and  others, "  and  the  action  was  upon  a  guardian  bond  to 
recover  the  estate  of  infants;  and  it  was  objected  that  the  relators  should  be 
the  infants  for  whom  the  solicitor  was  prosecuting  the  suit,  and  who  could 
,  not  properly  himself  be  a  relator.  The  court,  after  overruling  the  objection 
as  coming  too  late  after  judgment,  and  remarking  that,  if  taken  in  apt  time, 
"his  honor  would  have  allowed  an  amendment  had  he  deemed  it  necessary," 
concludes  the  opinion  in  these  words:  **But  the  court  is  of  the  opinion  that 
the  action  is  properly  brought,  as  the  complaint  shows  that,  notwithstanding 
the  caption,  it  is  really  in  the  name  of  the  wards  against  their  late  guardian 
and  his  sureties  on  the  guardian  bond."  This  ruling  shows  that  to  find  the 
parties  plaintiff  the  complaint  may  be  looked  into,  and  those  are  relators  who 
appear  therein  to  be  entitled  to  maintain  the  action  upon  the  cause  of  action 
set  out.  Relators  are  those  for  whose  benefit  suit  is  brought  on  an  official 
bond,  and  are  substantially  the  plaintiffs  demanding  relief;  and  the  miscalling 
them  cannot  impair  their  right  to  recover,  when  this  is  patent  upon  the  com- 
plaint. The  state  is  not  a  proper  party  to  the  suit;  and  it  has  been  decided, 
contrary  to  the  former  practice,  that,  under  the  Code  system,  the  joining  im- 
proper parties  with  the  plaintiffs  is  a  harmless  error,  as  judgment  may  be  ren- 
dered in  favor  of  such  as  are  entitled,  and  therefore  the  proceeding  is  not  vi- 
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tiated.  Green  v.  Green,  69  N.  C.  294;  Bums  v.  AshwortTi,  72  N.  C.  496. 
Moreover,  the  demurrer  is  insufficient  in  form,  and  does  not  properly  raise 
the  question  argued  before  us.  It  assigns  as  tlie  ground  thereof  that  the  re- 
lators, suing  on  behalf  of  the  town,  "are  not  proper  parties  to  this  suit," 
while  it  is  plain  that  they  (or  the  town)  are  the  only  proper  parties  to  main- 
tain the  action,  not  as  relators,  but  in  their  own  right,  and  the  state  is  an  im- 
proper party;  and  this,  for  the  reason  given  in  the  demurrer,  that  the  bond 
^*  was  not  executed  to  and  payable  to  the  state."  If  the  state  were  not  the 
obligee,  and  the  complaint  averred  that  it  was,  the  variance  between  the  al- 
legation and  proof  would  be  fatal  at  the  trial.  We  do  not  understand  it  to  be 
contended  that  the  bond  is  a  nullity,  and  no  recovery  could  be  effected  in  an 
action  brought  to  enforce  its  provisions  by  the  obligee.  M'e  do  not  propose 
to  pursue  the  discussion  of  the  point,  because  it  is  not  necessary  in  disposing 
of  the  ruling  brought  up  for  review,  further  than  to  say  that  no  reason  occura 
to  us  for  refusing  to  enforce  such  a  bond  in  a  suit  at  the  instance  of  the  pres- 
ent obligee,  the  town,  which,  acting  in  a  public  capacity,  has  taken  a  security 
for  the  faithful  discharge  of  the  trusts  assumed  by  the  principal  obligor  on  an 
appointment  legally  conferred.  It  would  be  a  strange  result  if  the  defendants, 
accepting  what  has  been  done,  and,  by  becoming  sureties,  enabling  their  prin- 
cipal to  collect  taxes  under  the  conferred  office,  could  disown  what  has  been 
<lone,  and  exonerate  themselves  from  all  liability  upon  their  obligor.  We 
must  overrule  the  demurrer  for  the  reasons  stated;  and  suggest  to  the  court 
'below,  when  the  cause  is  again  taken  up  for  action  under  this  opinion,  if 
deemed  necessary,  such  amendments  must  be  made  as  will  make  the  record 
self-consistent  and  harmonious  in  its  several  parts.  The  judgmei^t  must  be 
reversed,  and  the  cause  proceed  in  the  superior  court  of  Warren.  ' 


Mbekins  V,  Newberry. 

(Supreme  Court  of  North  CaroUna,    October  15, 1888.) 

EviDBWOH— Parol  to  Vary  WRrrrEN  Aorvbmkiyt. 

It  is  not  oompetent  to  vary  the  terms  of  a  wiitten  agreement  to  raft  certain  logs 

groperly  for  towing,  the  price  to  be  paid  on  delivery  to  the  towing  vessel,  by  show- 
\g  a  parol  contemporaneous  agreement  that  the  logs  were  not  to  be  rafted  until 
the  purchaser  furnished  the  necessary  rafting  gear.^ 

Appeal  from  superior  court,  Tyrrell  county;  Connor,  Judge. 

Action  by  J.  C.  Meekins  against  Abram  Newberry  for  damages  for  an  al- 
leged breach  of  contract  by  defendant.  Judgment  for  defendant,  and  plain- 
tiff appeals. 

Qrundy  <&  AydletU  for  appellant.    Pruden  d:  Vann^  for  appellee. 

Mekrimon,  J  The  plaintiff  brought  this  action  to  recover  damages  occa- 
-sioned  by  the  alleged  failure  of  thf>  defendant  to  keep  and  perform  his  con- 
tract with  the  plaintiff  as  alleged  in  the  complaint  The  following  is  a  copy 
of  so  much  of  the  case  settled  on  appeal  for  this  court  as  need  be  reported 
here:  "The  plaintiff  introduced  in  evidence  the  following  paper  writing: 
■*  Received  of  J.  0.  Meekins,  Sr.,  three  dollars,  in  part  payment  for  1,300  juni- 
per mill  logs,  900  of  which  Is  now  on  the  bank  and  in  the  water  of  Lewis 
island,  and  balance  (400)  in  my  swamp  near  by,  on  sound  shore.  Now  I 
^gree  to  raft  said  logs  properly  for  towing  by  steamer,  and  when  said  Meekins 
^ends  a  steamer,  or  other  vessel,  to  tow  them.  I  am  to  take  the  captain's  re- 
<%ipt  for  such  number  as  may  be  delivered  to  him  from  time  to  time,  and 
when  said  1,300  logs  are  thus  delivered  to  said  vessel  said  Meekins  is  to  pay 

1  As  to  the  admissihility  of  parol  evidence  in  connection  with  writings,  see  Gumming 
-V.  Barber,  (N.  C.)  5  S.  E.  Rep.  903,  and  note;  Dyar  v.  Waltou,  (Ga.)  ante,  220,  and  note; 
Keynolds  v.  Robinson,  (N.  Y.)  18  N.  E.  Rep.  127,  and  note. 
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the  undersigned  $500,  deducting  the  amount  as  above  advanced,  and  such 
other  advances  as  he  may  make  From  time  to  time  hs  said  lugs  may  be  towed. 
Abram  Newberry.  Witness:  R.  G.  Lipton.*  The  execution  of  this  paper 
was  admitted  by  the  defendant.  The  philntiff  introduced  evidence  tending 
to  show  that  he  had  fully  complied  with  his  part  of  the  contract,  as  set  oat  in 
the  complaint,  and  that  the  defendant  had  failed  to  deliver  the  logs.  He  also 
introduced  evidence  tending  to  show  his  damage.  Plaintiff  thereupon  rested 
his  case.  The  defendant  proposed  to  show  by  parol  evidence  that,  in  adtli- 
tion  to  the  contract  set  out,  there  was  made  at  the  same  time,  and  before  the 
signing  thereof,  a  contract,  by  the  terms  of  which  the  plaintiff  was  to  fur- 
nish to  him  the  necessary  rafting  gear  for  pro()er1y  rafting  said  logs;  that 
plaintiff  fiuled  to  furnish  the  rafting  gear,  and  tliat  on  account  of  such  failure 
the  logs  were  not  delivered.  The  plaintiff  objected  to  said  testimony,  for  that 
it  tended  to  vary  the  terms  of  the  written  agreement.  The  court  overruled 
the  objections,  and  the  plaintiff  excepted.  The  plaintiff  in  reply  introduced 
evidence  tending  to  contradict  the  defendant's  testimony.  The  court  in- 
structed the  jury,  among  other  charges,  that  if  upon  the  whole  evidence  they 
should  find  that  the  plaintiff  agreed  to  furnish  rafting  gear,  as  alleged  by  the 
defendant,  and  failed  to  do  so,  they  should  find  the  first  issue  for  the  defend- 
ant. To  this  the  plaintiff  excepted."  The  jury  rendered  a  verdict  in  favor 
of  the  defendant,  and  the  court  thereupon  gave  judgment  in  his  favor,  from 
which  the  plaintiff  appealed  to  this  court. 

It  is  a  settled  rule  of  law  that,  when  the  parties  to  a  contract  reduce  the 
same  to  writing,  in  the  absence  of  fraud  or  material  mistake,  properly  al- 
leged, parol  evidence  cannot  be  received  to  contradict,  add  to,  modify,  or  ex- 
plain it.  It  must  be  treated  and  interpreted  as  it  appears  by  the  writing. 
This  is  so  because  the  parties  agree  that  the  writing  shall  be  evidence — ^tlie 
surer  and  better  evidence  of  it.  If,  however,  the  writing  does  not  by  its  terms 
or  nature  embrace  the  whole  agreement,  but  only  a  ceitain  part  or  parts  of  it, 
then  parol  evidence  will  be  received  to  prove  such  distinct  parts  thereof  as 
are  not  embraced  by  the  writing.  But  if  particular  parts  or  branches  of  it 
are  reduced  to  writing,  it  must  be  taken  that  the  parties  put  in  writing  all 
they  intended  in  such  respect,  unless  it  appear  otherwise  in  the  writing,  or  by 
just  implication  from  it.  If  this  were  not  so,  the  writing,  as  evidenced', 
might  easily  be  evaded,  and  rendered  nugatory.  1  Greenl.  £v.  76;  Ttcidy 
v.Saunderson^  9  Ired.  5;  Manning  v.  Jonetff  Bush.  368;  Kerchner  v.  Mc- 
Kae,  80  N  C.  219;  Braswell  v.  Pope,  82  N.  C.  57;  Hay  v.  BlackuoelU  94  N.  C. 
10;  NickeUon  v.  Reves,  Id.  559;  Parker  v.  Morrill,  98  N.  C.  232,  3  S.  E. 
Rep.  511  The  paper  writing  put  in  evidence  on  the  trial  to  prove  the  contract 
alleged  in  the  complaint  purports,  by  its  terms  and  the  nature  of  the  things 
agreed  to  be  done,  to  embrace  the  whole  agreement  of  the  parties.  It  implies 
completeness.  The  terms  are  not  exceptive,  nor  do  they  express  condition, 
or  suggest  by  their  nature  or  application  that  some  part  of  the  contract  men- 
tioned is  omitted;  on  che  contrary,  they  are  comprehensive  and  absolute, — 
express  what  the  parties  agreed  to  do,  without  qualification  or  condition.  Par- 
ticularly the  defendant  agreed  by  the  writing  "to  raft  said  logs  properly  for 
towing  by  steamer,''  etc.  This  is  a  positive  stipulation  in  respect  to  a  con- 
stituent, material  part  of  the  agreement;  it  is  complete  in  itself;  plainly  im- 
plies that  the  defendant  would  "raft  said  logs,''  not  upon  condition,  not 
when  and  if  the  plaintiff  should  do  some  precedent  act,  not  when  an^  if  he 
should  supply  the  "necessary  rafting  gear,"  but  that  he  would  "raft  said  logs;" 
doing  in  that  connection  whatever  might  be  necessary  and  incident  to  such 
service.  This  is  the  plain  import  of  the  terras  used,  in  the  absence  of  quali- 
fying words,  or  some  word  or  words  suggesting  at  least  that  some  part  of  the 
contract,  or  something  in  that  connection,  had  been  omitted  from  the  writing. 
So  that  the  defendant  cannot  be  allowed  to  prove  by  parol  that  the  plaintiff 
agreed  as  part  of  the  contract  to  furnish  to  him  (the  defendant)  the  necessary 
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rafting  gear  for  properly  "rafting  said  logs. "  This  would  be  to  modify— sub- 
stantially chunge—the  agreement  of  the  parties  in  a  respect  as  to  which  they 
reduced  it  to  writing.  It  cannot  be  said  that  the  writing  contained  only 
what  was  agreed  to  be  done  by  the  defendant.  The  plaintiff,  on  his  part» 
agreed  by  it  to  send  *'a  steamer  or  other  vessel  to  tow  them«"  (the  logs;)  and 
when  they  were  thus  "delivered  to  said  vessel."  he  was  to  pay  the  defendant 
the  stipulated  price.  It  was  not  necessary  that  be  should  sign  the  writing. 
By  accepting  and  recognizing  it  he  became  bound  by  it  as  his  agreement  in 
writing.  As  illustrating  further  the  rule  of  evidence  here  applied,  if  the  de- 
fendant had  delivered  the  logs  as  he  agreed  to  do,  and  bad  brought  his  action 
to  recover  the  price  the  plaintiff  agreed  to  pay,  the  latter  could  not  be  allowed 
to  prove  on  the  trial  by  parol  evidence  that  by  the  agreement  he  was  to  pay 
the  money  12  months  after  such  delivery,  because  by  the  writing  he  agreed  to 
pay  the  same  at  once  on  the  delivery.  We  are  therefore  of  opinion  that  the 
court  improperly  admitted  the  evidence  objected  to.  The  plaintiff  is  entitled 
to  a  new  trial,  and  we  so  adjudge.  To  that  end  let  this  opinion  be  oertifled  to 
the  superior  court.    It  is  so  ordered. 


Lbathjsrs  v.  Gray.* 
(Suprmne  Cawrt  of  North  CaroUfna.    Ootober  16, 1S88.) 

WiiJiS— Natubb  of  Estatc— Ruls  if  Sheixst'b  Casb. 

Where  a  testator  devises  land  to  his  daughter,  **darinff  her  natural  life,  and  after 
her  death  to  the  begotten  heirs  or  heiresses  of  her  body,  "the  words  of  description  do 
not  mean  simply  the  children  of  such  daughter,  but  create  an  estate  tail,  under  the 
rule  in  Shelley^s  CcuCj  which  was  converted  Into  a  fee-simple  under  Code  N.  C.  § 
1325,  providixig  that  a  person  seised  of  an  estate  taU  shaU  be  neld  seized  in  fee-«lm- 
ple.    Davis,  j7,  dissenting. 

On  rehearing. 

A,  W,  Graham  and  John  Manning,  for  plaintiff.  €Hrdham  dt  Bvffin  and 
BatcTielor  A  Detereux,  for  defendant. 

Merrimon,  J.  This  is  an  application  to  rehear  the  case  of  Leathers  v. 
Qray^  reported  in  96  N.  G.  548,  2  8.  £.  Rep.  455.  The  will  of  Joseph  Arm- 
strong, decensed.  a  clause  of  which  was  interpreted  in  that  case,  was  executed 
on  the  23d  day  of  May,  1839,  and,  the  testator  having  died  in  the  mean  time, 
it  was  proven  in  1840.  The  following  is  a  copy  of  the  clause  in  question  of 
this  will:  *'I  also  give  and  bequeath  to  my  son,  James  W.  Armstrong,  the 
following  property,  to  be  received  as  soon  as  convenient  after  the  death  or 
marriage  of  his  mother,  Peggy  Armstrong,  viz.:  One-half  of  three  tracts  of 
land,  all  lying  on  the  waters  of  Fiat  river.  The  first  is  the  tract  my  father 
lived  and  died  on,  containing  220  acres;  the  second  is  the  tract  that  I  bought 
from  Henry  Berry,  containing  17  acres;  and  the  third  is  a  tract  that  I  bought 
from  my  brother,  William  Armstrong,  containing  216  acres;''  and  also:  **I 
give  and  bequeath  to  my  daughter,  Partheuia  Leathers,  during  her  natural 
life,  and  after  her  death  to  the  begotten  heirs  or  heiresses  of  her  body,  forever, 
one-half  of  the  three  tracts  of  land  all  lying  on  the  waters  of  Flat  river," — 
these  tracts  being  tlie  same  above  designated.  This  court,  in  interpreting 
the  last-recited  clause,  decided  that  Parthenia  Leathers  tool^  but  a  life-estate 
in  the  lands  devised  to  her,  and  that  her  children  took  and  were  entitled  to 
the  remainder  in  fee  therein.  The  petitioner  in  this  application,  who  is  the 
defendant  in  the  action,  assigns  error,  and  contends  that  the  words  of  the 
clause,  **aQd  after  her  death  to  the  begotten  heirs  or  heiresses  of  her  body  for- 
ever," are  words  of  limitation,  and  not  words  of  purchase,  and  therefore  Par- 
thenia Leathers  took  the  absolute  fee-simple  estate  in  one  half  of  the  lands  so 
devised,  and  the  same  passed  by  her  deed  to  the  petitioner.    It  is  conceded 

1  OverruUng  2  8.  B.  Rep.  456. 
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that  at  the  time  the  will  before  us  became  operative  it  was  a  settled  rule  of 
law  prevailing  in  this  state  that  whenever  the  ancestor,  bj  any  gift  or  con- 
veyance, took  an  estate  of  freehold,  (an  estate  for  life,)  and  in  the  same  gift  or 
conveyance  an  estate  is  limited*  either  mediately  or  immediately,  to  "his 
heirs,"  or  to  the  '* heirs  of  his  body"  as  a  class,  to  take  in  succession  as  heirs 
to  him,  such  words  are  words  of  limitation  of  the  estate,  and  convey  the  in- 
heritance (the  whole  property)  to  the  ancestor,  and  they  are  not  words  of 
purchase;  that  is,  in  such  case  the  heir  would  take  by  descent,  and  not  by 
purchase;  the  ancestor  would  take  the  absolute  property,  the  whole  estate, 
with  the  right  and  power  to  dispose  of  it  in  any  lawful  way.  SheUey^s  Case, 
1  Coke,  104;  2  Bl.  Gomm.  248;  2  Minor,  Inst.  241;  2  Washb.  Real  Prop.  653; 
Davidson  v.  Davidson,  1  Hawks,  168;  Sanders  v.  Hyatt,  Id.  247;  Ham  v. 
Ham,  1  Dev.  &  B.  Eq.  598;  AUen  v.  P(7M,4  Dev.  &  B.  77;  Floyd  v.  Thomp- 
son,  Id.  479;  Hollotoell  v.  Komegay,  7  Ired.  261;  Weatherly  v.  Arnold,  8 
Ired.  25;  Folk  v.  Whittey,  Id.  188;  King  v.  UUey,  85  N.  C.  59;  Mills  v.  Thome, 
95  N.  0.  862.  But  it  is  seriously  contended  that  this  rule,  commonly  called 
"the  rule  in  S7ielley*s  Case,^*  has  no  proper  application  to  the  clause  of  the 
will  under  consideration,  because  it  sufficiently  appears  that  the  words  thereof, 
"'begotten  heirs  or  heiresses  of  her  body,"  were  not  used  in  a  strict  technical 
sense,  but  to  imply  simply  the  children,  male  or  female,  or  both,  of  Parthenia 
Leathers,  in  which  case  her  children  would  take  as  purchasers.  We  accepted 
this  view  as  the  correct  one,  giving  effect  to  the  intention  of  the  testator,  and 
made  the  decision,  the  correctness  of  which  is  now  called  in  question.  But 
after  hearing  the  case  reargued,  and  having  given  the  question  raised  much 
further  consideration,  we  are  of  opinion  that,  although  the  intention  of  the 
testator  may  have  been — no  doubt  was — such  as  we  declared  it  to  be,  he 
failed  to  express  his  purpose  consistently  with  a  settled  rule  of  law,  which  it  | 
is  our  duty  to  upiiold  and  enforce.  When  a  testator  employs  words  and  | 
phrases  to  express  his  intention  in  the  disposition  of  his  property  by  wiU,  that  i 
have  a  well-known  legal  or  technical  meaning,  he  must  be  deemed  to  have 
used  them  in  such  sense  in  defining  and  limiting  the  estate  disposed  of,  un-  ' 
less  he  shall  in  some  appropriate  way,  to  some  extent  to  be  seen  in  the  will,  ^ 
have  qualified  or  used  them  in  a  different  sense.  And  so,  also,  if  the  use  of  > 
such  words  brings  his  intention  so  expressed  within  a  settled  rule  of  law,  the  I 
latter  must  prevail,  although  the  effect  may  be  to  disappoint  the  real  inten-  i 
tion  of  the  testator;  otherwise  technical  words  would  have  no  certain  meaning  , 
or  effect,  and  the  rule  of  law  would  be  subverted,  in  order  to  effectuate  the  | 
real  intention  of  the  testator,  unexpressed  or  Imperfectly  expressed.  It  is 
said,  however,  that  the  real  intention  of  the  testator  must  have  effect;  and  so 
it  must;  but  the  real  intention  recognized  and  enforced  by  the  law  is  that  ex- 
pressed in  the  will,  and  this  is  to  be  ascertained  by  the  legal  interpretation  of 
the  language  employed  to  express  it.  Moreover,  a  testator  can  not  ignore^ 
displace,  and  set  at  nanglit  a  rule  of  law  appHcable  to  and  affecting  the  dis- 
position of  his  property  by  his  will,  in  whole  or  in  part.  The  ruld  of  law 
must  prevail.  He  must  make  his  dispositions  of  his  property  as  allowed  by 
and  consistently  with  it.  It  determines  the  meaning  and  effect  of  his  will 
and  its  several  parts,  by  the  language  employed  in  it,  and  not  by  what  is  in- 
tended, but  not  expressed,  or  not  sufficiently  expressed.  He  most  express  his 
intention  in  words  appropriate  and  sufficient  to  expi-ess  his  real  meaning;  and 
if  he  employs  technical  legal  words,  the  technical  meaning  must  prevail,  un- 
less the  same  shall  be  qualified  or  modified  by  superadded  words  in  the  will. 
The  material  part  of  the  clause  in  question  of  the  will  before  us  is:  '^I  give 
and  bequeath  to  my  daughter,  Parthenia  Leathers,  during  her  natural  liife, 
and  after  her  death  to  the  begotten  heirs  or  heiresses  of  her  l)ody,  forever, 
one-half  of  the  three  tracts  of  lands, "  etc.  Omitting  for  the  present  from  this 
clause  the  word  '* heiresses,''  the  words  thereof,  "heirs  •  *  •  of  her 
body,"  have  a  technical  legal  meaning,  and  it  is  clear—nothing  else  appear^ 
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ing — created  an  estate  tail  In  the  deylsee  named,  which  was  converted  by  the 
statute  (Acts  1784,  c.  204,  g  5;  Code,  {^  1325)  into  an  estate  in  fee-simple. 
That  statute  provides  that  "every  person  seized  of  an  estate  tail  shall  be 
deemed  to  be  seized  of  the  same  in  fee-simple,"  etc.,  and  applies  to  the  will 
under  consideration.  Hollowell  v.  Komegay,  supra;  Weatherly  v.  Armfleld, 
igupra;  Folk  v.  Whitley,  supra.  If  there  were  words  in  the  context  clearly 
showing  that  the  tf stator  did  not  use  the  words  "heirs  •  ♦  ♦  of  her 
body**  in  their  technical  sense,  bat  to  imply  the  children  of  the  devisee,  then, 
in  that  case,  these  words  would  be  treated  as  words  of  purchase,  and  the  dev- 
isee would  have  taken  but  a  life-estate,  and  her  children  would  have  taken 
the  remainder.  But  upon  further  reflection  and  scrutiny  we  think  there  are 
no  words  of  the  context  that  can  fairly,  in  view  of  numerous  decisions  of  this 
and  other  courts,  be  construed  as  having  such  qualifying  effect.  Superadded 
words,  to  have  such  effect,  must  have  appropriate  pertinency  in  meaning  and 
bearing;  the  purpose  to  qualify  and  change  the  technical  meaning  of  language 
uspd  must  appear  with  reasonable  certainty.  It  seems  to  us  that  the  words 
"heiresses,''  used  in  the  clause  referred  to,  cannot  have  such  or  any  qualify- 
ing effect.  In  their  direct  connection,  the  next  preceding  word,  "heirs, "  im- 
ply and  embrace  "heiresses,"  and  all  they  mean  or  can  mean  in  their  connec- 
tion; they  are  mere  expletives,  and  serve  no  useful  purpose.  The  phrase, 
"her  heirs  or  heiresses,"  means  no  more  than  that  the  testator  devised  the 
land  to  his  daughter  and  the  heirs  of  her  body,  male  and  female;  and  the 
course  of  descent  is  not  changed  in  any  degree  from  what  it  would  be  if  the 
word  "heiresses"  did  not  appear,  nor  does  that  word  suggest  or  imply  children 
of  the  testator  any  more  than  the  word  "heirs. "  Donnell  v.  Mateer,  5  Ired. 
Eq.  7;  Coon  v.  Mice,  7  Ired.  2X7;  Folk  v.  Whitley,  supra;  Worrell  v.  Vinson, 
5  Jones,  (K.  C.)  94;  milis  v.  Harris,  6  Jones,  Eq.  267;  2  Minor,  Inst.  351; 
2  Washb.  Rf»al  Prop.  274;  note  to  Shelley's  Case,  1  Coke,  262. 

In  our  efforts  heretofore  to  effectuate  what  seemed  to  us  to  be  the  real  in- 
tention of  the  testator,  we  followed,  to  some  extent,  the  case  of  Jarvis  v. 
Wyatt,  4  Hawks,  254.  In  our  further  researches,  we  find  that  case  to  be 
questionable  authority.  Indeed,  it  has  in  effect,  not  in  terms,  been  over- 
ruled by  numerous  decisions.  In  Chambers  v.  Payne,  6  Jones,  Eq.  276,  this 
•court,  commenting  on  it,  say:  "Of  that  case  it  is  only  necessary  for  us  to 
remark  tliat  the  point  decided  may  be  supported  by  the  peculiar  language  of 
the  will,  or,  if  it  cannot  be  supported  on  that  ground,  it  must  be  conceded  as 
having  been  overruled  by  numerous  eases  since  adjudicated  upon  the  point, 
to  several  of  which  we  have  already  referred."  It  follows  that  under  the  de- 
vise in  question  Parthenia  Leathers  took  the  fee-simple  estate  in  the  lands 
described  in  the  pleadings,  and  that  the  plaintiffs  in  the  action  were  not  en- 
titled to  recover.  The  prayer  of  the  petitioner  must  therefore  be  granted. 
The  case  must  be  reheard,  and  the  judgment  of  this  court  entered  therein  at 
the  February  term  of  1887  must  be  set  aside,  and  judgment  must  be  entered 
ailirming  the  judgment  of  the  superior  court.     It  is  so  ordered. 

Davis,  J.,  {dUsentingJ)  By  the  use  of  the  words,  "I  give  and  bequeath  to 
my  daughter,  Parthenia  Leathers,  during  her  natural  life,  and  after  her  death 
to  the  begotten  heirs  or  heiresses  of  her  body,  one-half  of  three  tracts  of  land, " 
etc.,  I  think  it  manifest  that  it  was  not  only  the  paramount  intent,  but  the 
only  intent,  of  the  testator  to  give  the  land  to  his  daughter  for  life,  with  re- 
mainder to  her  children,  sons  and  daughters.  But,  under  the  rule  in  Shel- 
ley's  Case,  that  would  not  in  the  least  alter  the  construction  to  be  placed  upon 
his  will,  if  he  used  the  words,  "the  begotten  heirs  or  heiresses  of  her  body, " 
as  meaning  simply  heirs,  in  the  technical  sense  of  that  word;  for  I  believe  it 
will  be  conceded  that  the  rule  often,  and  in  cases  of  wills  written  by  unpro- 
fessional persons  oftener  than  otherwise,  defeats  the  intent,  and  the  single 
and  only  intent,  of  the  testator.    Yet  whatever  may  have  been  his  intent,  if 
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he  used  the  word  ''hein"  simply,  without  superadded  words  to  limit  or  ex- 
plain its  meaning,  the  technical  meaning  would  follow.  From  the  whole 
clause  of  the  testiitor's  will  it  seems  to  me  quite  clear  that  he  used  the  words, 
not  in  any  technical  sense,  (for  the  language  shows  that  with  him  there  could 
have  beon  none,)  but  as  detcriptio  personarum,  and  that  his  one  intent,  and 
only  intent,  was  to  give  the  land  to  his  daughter  for  life,  remainder  to  her 
children.  The  rule  in  Bhelley^a  due  is  based  upon  the  idea  that  there  is,  in 
the  mind  of  the  maker  of  the  instrument  that  cornea  under  its  operation,  two 
intents, — one  a  paramount  or  general  or  legal  intent,  as  it  is  called,  and  the 
other  a  particular  or  prescribed  intent, — ^and  if  both  intents  cannot  have  ef- 
fect, the  latter  must  yield  to  the  former.  See  the  question  discussed  by  Pear- 
son, J.,  in  Ward  y.  Jones,  5  Ired.  Eq.  ^)0.  See,  also,  the  authorities  cited 
in  the  case  in  96  N.  0.  548,  2  S.  £.  Bep.  455.  It  is  a  rule  of  construction 
that,  when  technical  words  or  phrases  are  used,  nothing  else  appearing,  they 
must  be  taken  in  their  technical  sense,  and  when  the  word  "heirs"  or  "heirs 
of  the  body*'  are  used  alone,  without  anything  to  show  that  they  were  not  so 
intended,  the  technical  meaning  must  prevail,  because,  standing  alone,  there 
can  be  no  other  certain  meaning  given  to  them*  But  it  has  been  held,  and  is 
settled  in  this  state,  that  superadded  words  "equally  to  be  divided, **  and  like 
qualifying  words,  which  show  that  they  were  not  used  in  a  technical  sense^ 
will  prevent  the  operation  of  the  rule  in  Shelley^ a  Ceise.  Mills  v.  Thames  95 
N.  0.  862,  and  authorities  there  cited;  Chambers  v.  Payne,  6  Jones,  £q. 
276.  Such  words  are  not  treated  as  surplusage,  but  as  aids  to  show  the  true 
meaning  of  the  testator.  Suppose  the  testator  in  the  case  before  us  had  added, 
by  way  of  explanation,  ''by  *  heirs  and  heiresses '  I  mean  <  sons  and  daugh- 
ters,'*' it  would  clearly  have  shown  that  he  did  not  use  them  in  any  tecii- 
nical  sense,  and  I  apprehend  that  in  that  case  the  rule  in  SJielley^s  Case  would 
not  be  insisted  on.  And  yet  it  seems  to  me  that  is  clearly  what  he  meant, 
and  I  cannot  conceive  of  their  use  by  him  In  a  technical  sense,  unless  you 
treat  the  word  "heiresses"  as  surplusage;  and  if  that  word,  in  connection 
with  other  paits  of  his  will,  tends  to  show  his  meaning,  I  do  not  see  why  we 
should  reject  it.  I  think  we  have  no  right  to  reject,  as  surplusage,  any  word 
or  words  used  by  the  testator  that  may  tend  to  show  or  aid  in  showing  wluit  . 
he  meant.  It  is  his  will  that  must  prevail;  and  if  it  is  apparent  th4t  he  nsed 
a  technical  word  not  in  a  technical  sense,  the  meaning  attached  to  it  by  him  ' 
should  govern  in  the  construction  of  his  will.  If  it  t)«  said  that  by  "heirs  or  I 
heiresses"  is  meant  nothing  more  than  "heirs,"  I  think  the  answer  is  that  it 
shows  none  the  less  conclusively  that  the  words  were  not  used  by  the  tPStaUx^ 
in  the  technical  sense,  importing  the  class  of  persons  who  take  indefinitely  as 
heirs.  Whatever  in  the  past  may  have  been  the  value  of  the  rale  in  Shelley's 
Case,  I  think  it  should  be  strictly  construed  when  otherwise  it  would  defeat 
the  manifest  intention  of  the  testator.  I  think  the  tendency  of  modem  decis- 
ions in  America  is  to  limit  its  operation  to  cases  that  come  strictly  and  tech- 
nically within  the  rule,  and  in  many  of  the  states  it  has  been  abolished  by 
statute.  It  is  a  rule  by  which  the  meaning  of  the  testator  is  construed;  and, 
when  this  meaning  is  clear,  I  do  not  see  why  it  should  be  defeated  by  a  too- 
liberal  construction  of  a  rule  of  construction.  As  much  as  the  memory  of 
Coke  is  to  be  venerated  for  his  great  legal  learning,  I  think,  with  all  his 
faults,  if  not  crimes,  while  attorney  general,  his  services  in  behalf  of  popular 
rights  and  civil  liberty,  in  restraining  the  encroachments  and  tyranny  of  the 
house  of  Stuart,  entitled  him  to  far  more  lasting  fame  than  did  his  services 
in  the  legal  war  carried  on  by  the  bench  and  the  bar  between  the  "Shelley- 
ites"  and  the  "anti-Shdleyites."  The  record  shows  that  the  merits  are  with 
the  defendant,  who  purchased  for  value;  and  I  regret  the  more  for  that 
reason  that  I  cannot  concur  in  the  opinion  of  my  brethren  in  reversing  the 
former  decision,  and  am  glad  that,  in  this  case  at  least,  a  strict  adherence  to 
the  rule  is  in  the  interest  of  Justice. 
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GwATHMET  0t  al,  f>.  Savage  et  aZ. 
{Suvreme  Court  of  North  Carolina^    October  15, 1888.) 

1.  JuDOMBNT— Bt  Default— Vacating — ^Nbglect  of  Attorney. 

It  is  excusable  neglect,  for  which  a  jadgment  by  default  wiU  be  set  aside,  that  de- 
fendant, who  resides  in  a  distant  part  of  the  state,  sent  to  an  insolvent  attorney  the 
necessary  papers  to  use  in  his  defense,  employing  him  as  counsel  in  the  case,  and 
that  the  attorney  allowed  judgment  to  go  for  want  of  a  verified  answer;  the  com- 
plaint being  verified,  defendant  never  having  an  opportunity  of  a  personal  con- 
sultation with  the  attorney,  and  not  being  informed  of  the  necessity  of  verification. 

t.  AfpeaX/— BoNB— Tna  of  Piling. 

Where  the  record  does  not  show  on  what  day  the  judgment  appealed  from  was 
rendered,  it  being  upon  a  motion  heard  out  of  term  by  consent,  an  appeal-bond 
filed  on  the  same  day  that  the  facts  were  found,  the  case  on  appeal  filed,  and  the 
amount  of  the  bond  fixed,  is  given  in  time. 

Action  by  W.  W.  6wathmey»  Charles  G.  Elliott,  and  Temple  Gwathmey, 
partners  trading  as  W.  W.  Gwathtney  A  Go.»  and  David  Bell,  against  G.  A. 
Savage  and  F.  M.  Garrett,  to  enforce  a  mortgage  or  trust  deed  given  by  G.  A. 
Savage.  Defendant  Garrett  was  joined  as  defendant  because  he  was  the 
holder  of  a  mortgage  debt»  which  the  complaint  averred  was  paid.  For  fail- 
ure to  file  a  verified  answer  judgment  was  taken  against  defendant  Garrett 
by  default,  which,  upon  his  motion  was  set  aside  at  a  subsequent  term.  From 
the  order  setting  aside  the  judgment  plaintiffs  appeal.  The  judgment  ap- 
pealed from  was  rendered  out  of  term  by  consent,  the  date  not  appearing,  but 
on  the  same  day  the  case  on  appeal  was  filed,  notice  of  appeal  was  waived  and 
Jthe  amount  of  the  bond  fixed. 

T.  N.  HilU  for  appellants.    R.  0.  Burton^  Jr.t  for  appellee. 

Davis,  J.  This  is  an  appeal  from  a  judgment  of  Graves,  J.,  rendered  at 
•spring  term,  1888,  of  Halifax  superior  court,  setting  aside,  for  excusable  neg- 
lect, a  judgment  theretofore  rendered  in  the  cause.  Counsel  for  the  appellee 
Garrett  moves  to  dit^miss  the  appeal  *' upon  the  ground  that  the  undertaking  on 
appeal  was  not  filed  in  tho  time  prescribed  by  law. "  It  appears  from  the  record 
ihat  the  motion  to  set  aside  the  judgment  was  heard  by  consent  at  the  April 
term  of  Northampton  court.  It  also  appears  from  the  record  that  the  case  on 
4ippeal  was  filed  on  the  2dlh  of  May,  1888,  and  the  appeal-bond  was  filed  on 
the  same  day.  Mr.  Hill,  counsel  for  appellant,  files  an  affidavit,  in  which  he 
makes  oath  "that  the  facts  were  found,  and  the  amount  of  the  appeal-bond 
fixed,  by  the  judge  on  the  25th  of  May,  1888;  and  thereafter,  on  the  same 
^ay,  the  bond  was  executed  and  filed."  By  consent  the  motion  was  heard  at 
Northampton  court.  It  does  not  appear  from  the  record  on  what  day  the 
judgment  was  filed,  but  the  case  on  appeal  was  filed  on  the  25th  of  May,  and 
the  appeal-bond  filed  on  the  same  day;  and,  as  we  find  upon  the  afiidavit  of 
Mr.  Hill,  on  the  same  day  that  the  facts  were  found,  and  the  amount  of  the 
bond  was  fixed  by  the  judge.  The  motion  was  heard,  and  the  judgment  ren- 
4lered  out  of  term  by  consent,  and  the  bond  was  filed  "within  ten  days  after 
notice  thereof."     The  motion  to  dismiss  cannot  be  allowed. 

The  action  in  which  the  judgment,  which  the  defendant  Garrett  moves  to 
have  set  aside,  was  rendered,  was  instituted  by  the  plaintiffs  to  foreclose  the  de- 
fendant Savage  of  the  equity  of  redemption  in  certain  lands  conveyed  by  him  to 
secure  the  payment  of  the  debts  to  the  plaintiffs  mentioned  in  the  complaint. 
The  following  summary  of  facts,  as  found  by  the  court,  will  be  sufllcient  to 
present  the  question  raised  by  the  appeal:  The  defendant  Garrett  is  now,  and 
has  been  since  January  1, 1888,  a  resident  of  Little  Uock,  Ark.  In  January, 
1876,  said  Garrett,  as  trustee  for  his  wife  and  C.  W.  Garrett,  conveyed  to  the  de- 
fendant Savage  the  land  mentioned  in  the  pleading,  and  took  in  consideration 
therefor  11  notes,  payable  to  C.  W.  Garrett  in  cotton,  the  cotton  for  the  first 
note  to  be  delivered  on  the  Ist  of  December,  1876,  and  the  cotton  for  the 
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other  10  notes  to  be  delivered  on  the  1st  of  December  of  each  of  the  following 
10  years;  and  11  notes  payable  to  F.  M.  Garrett,  trustee,  etc.,  to  be  paid  in 
cotton  on  the  same  dates  as  the  notes  to  C.  W.  Garrett.  To  secure  the  pay- 
ment of  these  notes,  tlie  defendant  Savage  executed  a  deed  of  trust  to  F.  ^L 
Garrett,  trustee,  on  the  said  land,  with  power  of  sale  in  default  of  the  pay- 
ment of  any  one  of  said  notes.  The  deed  was  duly  registered.  On  the  1st  of 
December,  1882,  the  defendant  Gan'eit  having  bpcome  the  owner  of  all  the 
notes  secured  by  the  trust,  and  the  said  Savage  having  made  default  in  the 
payment  of  the  notes  falling  dae  in  1879,  1880,  and  1882,  the  said  Garrett 
agreed  to  grant  an  extension  of  said  notes,  (payable  in  cotton,)  and  in  lien 
thereof  took  three  notes  for  $212.80,  payable,  respectively,  December  1,  1887, 
1888,  and  1889;  and,  to  secure  the  same,  the  said  Savage,  on  the  same  day, 
executed  to  Garrett  the  mortgage  deed  set  out  in  the  complaint.  After  the 
institution  of  this  action,  the  defendant  Garrett  employed  James  E.  O'Han, 
an  attorney  practicing  In  said  court,  to  defend  his  interest  in  said  action,  and 
sent  to  him  during  May  term,  1887,  by  the  hand  of  L.  Vinsen,  his  son-in-law, 
the  unpaid  cotton  notes,  and  the  money  notes;  ami  the  said  Vinsen  handed  to 
the  said  O'Hara,  with  said  notes,  a  statement  of  the  amount  due  on  the  cotton 
notes  and  money  notes,  with  a  reference  to  both  mortgages  or  deeds  in 
trust,  securing  the  same,  and  also  letters  from  Savage  to  Garrett,  and  the 
original  mortgage  of  December  1,  1882,  which  described  the  other  mortgage. 
The  defendant  Garrett  was  then  living  in  Cleveland  county,  N.  C,  and  did  not 
visit  Halifax  in  several  months  thereafter.  0*Hara  asked  for  time  to  file  an 
answer,  which  was  refused;  and  the  plaintiffs'  counsel  moved  for  judgment, 
which  was  also  refused,  with  the  statement  that  the  defendant  had  the  whole 
term  to  answer.  O'Haia  then  filed  an  unveritied  answer,  (the  complaint  waa 
vQ(jjfled,)  admitting  all  the  allegations  of  the  complaint,  except  as  to  the  pay- 
ment of  interest.  O'Hara  had  no  consultation  with  Alnsen  about  the  case, 
except  that  Vinsen,  when  he  hamled  him  the  papers,  asked  him  to  represent 
Garrett  in  the  cause;  and  the  answer  was  filed  by  O'Hara,  with  the  papers  be- 
fore him,  without  further  assistance  from  his  client,  and  without  opportunity 
to  confer  with  him  during  the  time.  On  the  26th  of  September,  1887, 
O'Hara,  in  reply  to  a  letter  of  inquiry  from  Garrett,  among  other  things^ 
said:  "1  claim  interest  for  your  entire  debt,  which  have  [has]  been  conceded 
by  Gwathmey  &  Co.  They,  G.  &  Co.,  will  move  for  execution  on  their  judg- 
ment on  the  3d  Monday  in  next  month."  On  the  10th  of  December,  1887,  he 
wrote,  in  reply  to  a  letter  from  Garrett:  "I  beg  to  state  that  at  the  last  term 
of  the  court  Gwathmey  A  Co.  recovered  judgment  [against]  Savage  for  their 
debt,  and  judgment  was  accordingly  taken,->fir8t  your  debt  to  be  paid  out  of 
power  of  sale;  after  that,  Gwathmey  A  Co.*8.  *  ♦  *  Savage  is  con6dent 
that  he  will  be  able  to  pay  your  note  past  due,  and  accrued  interest;  and  also 
satisfy  the  G*8  debt  within  the  seventy  days.  His  attorneys  tell  me  they  have 
arran«5ed  to  raise  the  money."  On  December  19,  1887, 0'Hara  wrote  to  Gar- 
rett as  follows:  *'ln  reply  to  yours  of  the  15th  inst.,  1  beg  to  state  that  1  in- 
tended to  say  that  your  secured  debts  against  Savage,  with  all  accrued  inter- 
est, must  be  paid  before  Gwathmey  &  Co.  could  come  in,  and  that  I  had  so 
state<l."  Garrett  did  not  come  to  November  term  of  the  court,  and  judgment 
wad  rendered  against  him  for  want  of  an  answer  at  said  term.  The  said 
O'Hara  is  insolvent.  Garrett  never  received  any  notice  of  the  provision  of 
the  judgment  till  after  January  term,  1888,  of  the  court,  viz.,  about  February 
2,  1888.  Said  attorney  never  called  upon  him  to  verify  any  answer,  and  hV 
never  saw  the  unverified  answer  placed  on  the  files;  nor  did  he  ever  see  the- 
other  pleadings,  or  know  of  the  filing  of  an  unverified  answer.  There  is  due 
on  said  cotton  notes  about  $1,300  or  $1,400.  (This  finding  is  provisional,  for 
the  purpose  of  this  motion  only.)  The  mortgage  from  said  Savage  to  W.  W. 
Gwathmey  A  Co.  was  given  27th  January,  1885,  and  duly  recorded.  Upon 
the  facta  found,  it  was  ordered  and  adjudged  that  the  Judgment  against  the 
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defendant  Garrett  be  set  aside  for  the  excusable  neglect  of  said  Garrett,  and 
that  be  be  allowed  to  answer,  subject  to  the  limitations  contained  in  the  judg- 
ment. 

The  defendant  Garrett  had  employed  an  attorney  practicing  In  the  courts 
of  Halifax;  he  had  furnished  his  said  attorney  with  the  facts  material  for  his 
answer;  and  he  had  reason  to  suppose  that,  with  the  facts  before  him,  his  at- 
torney would  not  neglect  to  put  in  an  answer,  and  protect  his  interest.  The 
complaint  was  verified,  and  no  verified  answer  was  put  in.  This  was  neglect. 
TVhose  neglect  was  itV  Was  it  the  neglect  of  the  defendant?  And,  if  so, 
was  it  excusable?  The  plaintiff  says  that  it  was  the  duty  of  the  defendant 
to  have  been  at  court,  and  that  it  was  his  neglect,  and  inexcusable.  The  de- 
fendant lived  in  a  distant  part  of  the  state.  He  had  employed  an  attorney, 
duly  licensed  to  practice  in  the  courts;  furnished  him  witli  all  the (fa^a neces- 
sary to  protect  his  rights  and  Interests  in  the  action ;  and  he  was  presumed 
not  to  know  himself  what  answer  to  malce  or  how  to  make  it;  but  he  had  a 
right  to  assume  that  his  attorney  would  not  neglect  to  file  his  answer,  and 
protect  his  interests,  and  to  inform  him  if  it  was  necessary  to  make  any  affi- 
davit, verifying  the  same.  The  distinction  between  the  neglect  of  parties  to 
an  action  and  the  neglect  of  counsel  is  recognized  in  our  court;  and,  except 
in  those  cases  in  which  there  is  a  neglect  or  failure  of  counsel  to  do  those 
things  which  properly  pertain  to  clients  and  not  to  counsel,  and  in  which  the 
attorney  is  made  to  act  as  the  agent  of  the  client,  to  perform  some  act  which 
should  be  attended  to  by  him,  the  client  is  held  to  be  excusable  for  the  neg- 
lect of  the  attorney  to  do  those  things  which  the  duty  of  his  office  of  attorney  re- 
quires. It  was  the  duty  of  the  attorney  to  file  the  defendant's  answer.  If  it 
required  verification,  as  it  did,  it  was  his  duty  to  inform  his  client  of  the  fact. 
The  client  is  not  presumed  to  know  what  is  necessary.  When  he  emplc^s 
counsel,  and  communicates  the  merits  of  his  case  to  such  counsel,  and  the 
counsel  is  negligent,  it  is  excusable  on  the  part  of  the  client,  who  may  rea- 
sonably rely  upon  the  counsel's  doing  what  may  be  necessary  on  his  behalf. 

Whitson  v.  Railroad  Co.,  95  N.  G.  885.  The  distinction  between  neglect  of 
counsel  and  client,  taken  in  Griel  v.  Vernon,  65  X.  0.  76,  has  been  followed 
by  a  number  of  cases  since,  and  may  be  regarded  as  settled.     Ellington  v. 

Wicker,  87  N.  C.  14,  and  the  cases  there  cited.  In  the  case  before  us  the  neg- 
lect was  that  of  the  counsel,  and  we  concur  in  the  ruling  of  his  honor  below, 
that  it  was  excusable  neglect  on  the  part  of  the  defendant.    Ko  error. 


KiTOHiN  e.  Gbandt  et  oZ. 
{Suvre''ne  Court  of  North  Carolina.    October  22, 1888.) 

CoNTRAOT— Construction— CoNTBMPOBANiious  Writings. 

A  debtor  gave  a  mortgage  on  his  crop  and  assigned  four  notes,  and  the  trustdeed 
securing  them,  to  secure  advances  from  defendants.  Plaintiff,  who  held  a  mort- 
gage on  the  debtor^s  farm,  wrote  to  defendants  that  he  would  see  that  their  lien  on 
uie  crop  should  not  be  disturbed,  and  would  save  them  harmless  on  account  of  the 
debt  secured  by  his  mortgage.  Defendants  received  this  letter,  together  with  one 
finom  plaintiff  to  their  attorney,  stating  that  the  debtor  had  agreed  to  assign  to 
plaintiff  all  his  interest  in  the  crops  and  notes,  subject  to  defendants'  lien  of  $1,500, 
and  that  if  this  was  satisfactory,  plaintiff  would  agree  that  the  debtor  should  not 
be  disturbed  until  defendants  got  their  money  out  of  the  notes  and  crops,  at  which 
time  they  were  to  assign  the  notes  to  him.  Held,  that  these  two  papers  together 
constituted  the  contract  between  the  parties,  and  limited  defendants*  lien  on  the 
crops  and  notes  to  the  sum  of  11,500. 

Same. 

Defendants  had  advanced  $1,600  to  the  mortgagor,  on  account  of  whioh  they  had 
received  a  payment.  Held,  that  their  lien  on  the  notes  extended  only  to  the  bal- 
ance, and  cud  not  include  a  charge  for  liquidated  damages  for  breach  of  one  of  the 
conditions  contained  in  the  mortgage. 

HORTOAQB — FORBCLOrtUKE— AppLICATIOX  OP  PROCEEDS. 

The  trust  deed,  given  to  secure  the  four  notes  mentioned  and  an  earlier  one  pur- 
chased by  defendants  from  the  holder,  provided  for  a  sale  of  the  land  on  default  in 
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tbe  paTment  of  any  of  the  notes  and  the  applicatton  of  the  prooeeds  to  the  amoimt 

unpaid  on  the  notes.    Thepropertysoldfor  less  than  the  amount  then  due.    Heid, 
that  the  first  note  was  entitled  to  share  only  ratably  in  the  proceeds. 

Appeal  from  superior  court,  Halifax  county;  J.  P.  Graves,  Judge. 

Action  by  W.  H.  Kitchin  against  Richard  H.  Smith,  Jr.,  and  C.  W.  Grandy 
and  Albert  H.  Grandy,  copaitners  as  Grandy  &  Sons,  for  the  administration 
of  a  trust  fund  in  the  hands  of  defendant  Smith.  The  defendanto  Grand/  ^ 
Sons  appeal  from  a  judgment  rendered  on  the  report  of  a  referee. 

Batchdor  &  Devereauxt  for  plaintiff.    T.  N.  Hill,  for  appellants. 

Smith,  0.  J.  This  action,  instituted  to  have  a  trust  fund  in  the  hands  of 
defendant  B.  H.  Smith  properly  administered,  after  the  pleadings  were  filed, 
was  referred  to  James  M.  Mullen,  with  tbe  direction  ''to  hear  and  determine 
all  matters  of  controversy  in  the  same  arising."  The  referee  according^ly 
made  and  returned  his  report  at  fall  term,  1886,  ftom  which  we  extract  so 
much  of  his  findings  of  fact  as  is  necessary  to  a  proper  understanding  of  the 
controversy,  and  the  rulings  in  the  court  below,  brought  up  by  the  appeal  of 
the  defendants  C.  W.  Grandy  &  Sons,  for  review.  On  December  21,  1880, 
Joseph  J.  Edmondson,  having  purchased  a  tract  of  land  lying  in  Martin 
county  and  described  in  the  deed  therefor  executed  to  him  by  Burton  H. 
Spruill  and  wife,  Laura  K.,  on  the  same  day,  paid  6200  of  the  purchase  money 
and  gave  his  five  several  notes,  under  seal,  for  the  residue, — one  in  the  sum  of 
:$500,  due,  with  accruing  interest  at  8  per  cent.,  on  October  1, 1881,  and  the 
other  four  each  in  the  sum  of  $575,  with  like  interest,  due  on  the  1st  day  of 
the  same  month  in  the  successive  years  from  1882  to  1885,  inclusive.  To  se- 
•cure  the  deferred  installments  at  the  same  time,  the  vendee,  Edmondson,  re- 
•conveyed  the  land  to  the  defendant  Richard  H.  Smith,  trustee,  vesting  in 
1)1  m  the  right,  and  imposing  an  obligation  in  case  of  default  in  the  payment 
t)f  said  notes,  or  any  one  of  them,  on  the  request  of  the  holder,  to  advertise 
and  sell  said  land  for  cash,  and  requiring  him,  after  deducting  the  expenses 
and  costs  attending  the  execution  of  the  assumed  trust  out  of  the  funds  thus 
arising,  to  apply  the  residue  **to  the  amount  remaining  unpaid  upon  said  note 
or  notes,  with  interest  accrued,  and  the  balance,  if  any,  he  shall  pay  to  the 
said  Joseph  J.  Edmondson,  his  heirs  and  assigns."  The  earliest  maturing 
note,  of  $500,  was  drawn  payable  to  said  Laura  K.,  and  was  kept  by  her  un- 
til, with  the  others,  before  tbe  maturing  of  either,  it  was  transferred  to  and 
became  the  said  Burton  H.  Spruill's  property.  On  January  15, 1884,  the  said 
Burton  H.  entered  into  a  contract  with  defendants  Grandy  &  Sons,  (and 
when  we  speak  of  the  defendants  generally  we  mean  them, )  for  an  advance 
to  him  of  31.500,  to  secure  the  payment  whereof,  as  also  other  stipulations 
contained  in  it  for  the  consignment  to  them,  as  commission  merchants,  to 
sell,  of  eight  bales  of  cotton  for  each  $100  advanced,  and  the  payment  of  $1.50 
for  each  bale  dedcient,  he  gave  them  his  written  obligation,  and  further  as- 
signed to  them  as  collateral  security  in  his  deed  of  January  22d,  the  same 
month,  the  four  notes  of  $575  each,  upon  the  first  of  which  had  been  paid 
$300.  and  conveying  also  "all  of  his  crops  to  be  grown  during  the  year  on  the 
Cypress  Swamp  farm  in  Halifax  county,  which  the  said  Spruill  had  thereto- 
fore bought  from  the  plaintiff,  and  bis  "carts,  wagons,  and  farming  imple* 
ments,"  with  a  power  of  disposing  of  the  property  in  case  of  a  failure  to 
comply  with  his  contract  to  refund  the  money  so  to  be  advanced,  and  for 
which  he  had  also  given  his  separate  written  obligation  due  by  the  1st  day  of 
December  of  the  same  year.  At  the  time  of  executing  these  papers,  the  plai n- 
tiff  and  one  Neems  held  a  mortgage  security  on  the  Cypress  Swamp  farm,  on 
which  were  to  be  grown  the  crops  that  were  under  the  defendants'  lien, 
amounting  to  about  $4,000,  though  originally  more,  and  due  to  the  plaintiff 
alone,  whereof  he  had  passed  to  the  said  Neems  about  $1,100  that  she  then 
held.    The  said  defendants  had  no  notice  of  this  incumhrance  when  the  trans- 
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action  with  said  SpruiU  was  consummated,  but  ascertained  the  fact  a  few 
days  afterwards.  They  then  declined  to  make  further  ad  vances  until  assured 
that  the  said  Spruill  would  not  be  disturbed  in  his  possession,  but  permitted 
to  proceed  in  the  cultivation  of  the  crop  for  their  benefit,  and  this  determina- 
tion was,  early  in  February,  communicated  to  the  plaintiff  by  their  attorney, 
to  which  the  following  is  his  answer:  "Sprniil  is  now,  at  9  o'clock  p.  m.,  in 
my  office,  badly  upset.  I  have  no  note  due  against  him,  and  cannot  sell  if 
disposed  to  do  so,  and  certainly  I  would  not  sell  if  I  could.  Mrs.  Neems  holds 
one  note  for  •1,100.00  now  due,  and  she  is  the  one  to  apply  to,  to  not  sell.  If 
she  does  not  sell  there  will  be  no  sale.  I  could  not  guaranty  that,  if  sold,  the 
purchaser  would  charge  no  rent;  but  the  fourth  is  all  any  one  could  charge, 
and  it  seems  to  me  that  the  other  three-fourths,  his  part,  in  case  of  a  sale,  to- 
gether with  the  notes  you  have,  would  be  ample  security  for  91,500.  If 
Orandy  will  advance  no  more  than  that  amount  on  the  crops  and  notes,  and 
will  hold  them  after  paying  his  $1,500  advance  for  me,  with  Spruill's  consent, 
he  can  have  all  the  crops  if  the  land  should  be  sold,  provided  I  bought  it,  and 
I  certainly  will  buy  it,  unless  it  should  bring  over  four  thousand  dollars  ctish, 
which  it  will  never  do  in  this  age  and  generation.  I  should  be  compelled  to  do 
it,  in  self-defense.  I  have  just  agreed  with  Spruill  that  he  is  to  convey  to  me 
4U1  his  interest  in  the  notes  you  have  and  all  his  crops,  subject  to  Grandy's 
lien  of  $1,500,  and  $100  more,  if  I  say  so.  Now,  if  this  is  satisfactory  to  you, 
I  will  guaranty  that  Spruill  shall  not  be  disturbed,  nor  his  crop,  until  Grandy 
^ets  his  money  out  of  the  crops  and  notes,  at  which  time  Grandy  is  to  deliver 
the  notes  to  me.  I  will  stop  the  sale,  or  buy,  if  Mrs.  Neems  should  attempt 
to  sell."  This  paper  was  communicated  by  the  attorney  to  the  defendants, 
•and  they  then  addressed  a  letter  to  their  said  attorney  in  these  words:  *'If  we 
understand  about  the  farm  that  Mr.  Spruill  bought  of  Mr.  Kitchin,  it  stands 
.as  follows  viz.:  All  of  Spruill 's  indebtedness  on  account  of  said  farm  is  tu 
Kitchin,  except  first  note  of  $1,100,  to  Mrs.  Neems.  If  Kitchin  will  place  his 
notes  in  your  hands,  as  a  guaranty  that  Mrs.  Neems  shall  not  sell  the  land, 
and  in  case  she  does  he  will  buy  it,  and  the  mortgage  made  to  us  shall  nut  be 
disturbed,  we  think  that  would  be  safe.  If  Mrs.  Neems  sold  the  land,  and 
land  is  worth  it,  we  would  bid  enough  on  same,  through  you,  to  protect  our 
interest.  In  case  of  sale  and  Kitchin  not  doing  as  promised,  forfeits  the 
notes  that  he  will  place  in  your  hands.  If  this  is  agreeable  all  around,  and 
Mr.  Spruill  desires  it  after  we  are  paid, — ^principal,  interest,  and  commissions 
-on  cotton  he  is  to  ship  us, — we  have  no  sort  of  objection  to  Mr.  Kitchin  having 
the  Edmondson  notes,  in  our  hands.  This  will  be  done,  of  course,— you  ad- 
vising it.  We  have  been  (as  Kitchin  says  Spruill  is)  'upset'  entirely  in 
statements  made  to  us  (as  we  understood  them)  to  act  very  judiciously  in  this 
matter,  and  hence  it  is  that  we  call  on  you."  On  February  21,  1884,  the 
j>laintiff  addressed  to  the  said  defendants  a  communication  in  these  terms: 

"Scotland  Nbok,  N.  C,  Feb.  21st,  1884. 

^Mess,  C\  W.  Grandy  <fe  Son*— Dear  Sirs:  I  will  see  that  your  lien  for  the 
7>resent  year  on  the  crop  of  B.  H.  Spruill,  on  the  Cypress  Swamp  farm,  shall 
not  be  disturbed  or  subjected  to  any  of  the  debts  of  said  Spruill,  secured  by 
mortgage  or  trust  on  said  farm,  and  will  save  you  hannleBS  on  account  of  the 
same,  to- wit:  said  debts  secured  by  said  mortgage  or  trust. 

"W.H.  Kitchin." 

Contemporaneously  with  the  making  the  last-mentioned  communication,  and 
as  a  condition  thei'eof,  the  plaintiff  required  the  said  Spruill  to  assign  to  the 
plaintiff,  as  a  collateral  indemnity  in  subordination  to  that  of  the  defendants, 
and  as  a  security  for  the  payment  of  the  purchuse  money  yet  due  for  the  Cypress 
Swamp  faim,  the  four  notes  held  by  the  defendants,  which  transfer  in  writing 
the  said  Spruill  made,  stipulating  therein  that  the  defendants  held  them  for 
supplies  only  which  did  not  exceed  $1,500  in  amount.  This  instrument  was 
never  r^ster^dt  nor  its  existence  and  contents  known  to  defendants  or  their 
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attorney,  until  after  the  beginning  of  the  present  suit.  The  defendants  claim 
as  due  them  under  their  contract  the  aggregate  sum  of  $1,790.79,  to  be  re- 
duced  by  the  net  proceeds  of  cotton  sent  to  them  and  sold  ($420.17)  to  the 
sum  of  $1,370.62,  their  demand  being  made  up  from  the  sum  advanced.  $1,500, 
with  interest,  $104.70,  the  sum  of  $21  paid  tlieir  attorney,  and  $165  for  the 
deficiency  in  the  number  of  bales  of  cotton  to  be  sent  to  them.  On  September 
30,  1885,  the  trustee,  Smith,  on  the  demand  of  the  other  defendants,  sold  the 
land,  under  the  provisions  of  the  deed  from  Edmondson,  to  the  plaintiff  for 
$1,864.88;  the  net  proceeds  after  deducting  charges  being  $1,771.64,  of  which 
bid  the  plaintiff  has  paid  but  $1,500,  and  $98.24,  the  cost  incurred  in  making 
the  sale,  and  he  refuses  to  pay  more,  claiming,  after  the  payment  of  the  $1,500 
advanced  to  defendants,  liis  right  to  the  excess  under  the  assignment  of 
Spruill,  and  also  a  reduction  of  tlie  sum  demanded  by  and  paid  to  the  defend- 
ants by  the  trustee  to  what  is  legally  due  them,  the  difference  being  sUso 
claimed  by  the  plaintiff.  This  $1,500  payment  to  them  was  made  with  the 
plaintiff's  consent.  The  $500  note  heretofore  mentioned  was  assigned  before 
maturity  and  for  value  by  said  Spruill  to  N.  M.  Lawrence,  on  which  was  due, 
September  30, 1885,  the  day  when  the  land  was  sold,  $824.33,  and  on  the  other 
four  notes  tiiere  were  due  at  the  same  time  $2,687.88.  When  the  loan  con- 
tract between  Spruill  and  the  defendants  was  made  the  latter  had  no  knowl- 
edge of  the  note  held  by  N.  M.  Lawrence  against  Spruill,  the  latter  represent- 
ing that  the  four  notes  passed  to  them  were  all.  Soon  after  hearing  of  it,  on 
December  2,  1884,  they  purchased  it  from  Lawrence,  paying  therefor  $304.20, 
and  still  hold  it.  The  first  maturing  9t  the  four  assigned  notes  was,  at  the 
time  of  the  assignment,  in  possession  of  W.  A.  Dunn,  held  as  a  collateral 
security  for  a  debt  owing  him  by  Spruill,  of  which  the  defendants  then  knew 
nothing,  and  when  informed  they  paid  Dunn  the  debt  due  him  by  Spruill, 
with  plaintiff 's  consent,  which  payment  is  included  in  the  charge  for  advance- 
ments, and  constitutes  part  of  the $1,500,  and  the  note  was  delivered  to  them. 
This  was  previous  to  the  registration  of  Spruill's  mortgage  to  them.  The 
debt  of  Spruill  to  the  plaintiff  secured  by  the  mortgage  of  the  Cypress  Swamp 
farm  has  never  been  paid  in  full,  though  it  has  been  sold  and  the  proceeds  a]>- 
plied  thereto,  the  residue  unpaid  amounting,  with  interest,  to  the  date  to  which 
the  computations  of  the  other  debts  have  b^n  brought,  to  the  sum  of  $1,482.85.- 
Spruill  was  at  the  time,  and  ever  since  has  been,  totally  insolvent. 

Upon  these  facts  the  referee  declares  that  the  plaintiff  is  not  entitled  to  re- 
cover; that  the  transaction  oocurring  in  Virginia  is  governed  by  its  law  of 
usury,  of  which  no  evidence  has  been  offered,  and  the  defense  is  only  open  to 
parties  to  tlie  contract  and  privies,  and  that  defendants  are  entitled  to  recover 
of  the  fund  in  the  trustee's  hands  $1,457.22  and  interest  from  Decemlier  15» 
1884,  for  advances,  and  $324.33,  amount  paid  Ijawrence,  and  of  the  plaintiff 
$271.64,  with  interest  from  sale  and  costs.  The  plaintiff  filed  numerous  ex- 
ceptions to  the  report,  of  which  two  only  were  sustained,  and  it  was  recom- 
mitted for  reformation.  The  referee  accordingly  made  a  second  report,  in 
which,  correcting  the  former,  he  finds  as  follows:  That  the  communicatioa 
made  to  the  defendants  when  they  declined  to  make  further  advances,  and 
which  led  to  their  resumption,  was  transmitted  to  them  with  the  plaintiff*a 
guaranly,  and  thus  they  acquired  their  only  information  upon  that  point. 
Ttie  referee  therefore  rules  as  before  in  reference  to  the  defendants*  right  to 
the  f  11  nds  i  n  the  trustee's  hands,  and,  further,  their  right  to  recover  of  the  plain- 
tiff ^191,26  on  account  of  the  note  obtained  from  Lawrence,  and  also  of  the 
plaintiff  $164.84,  with  interest  at  8  per  cent,  from  the  day  of  sale,  and  for 
judgment  for  the  resale  of  the  lauds  to  make  up  the  deficiency  in  the  first  sale. 
The  reformed  report  was  excepted  to  by  both  parties,  and  their  exceptions  are 
as  follows:  "Plaintiff's  exceptions  to  the  reformed  report.  The  plaintiff  ex- 
cepts to  the  second  reformed  report  of  the  referee  herein  filed  for  the  follow- 
ing reasons:   (1)  Because  hd  finds  as  a  conclusion  Of  l«w  that  the  defendants  C, 
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W.  Grandy  &  Sons  are  entitled  to  receive  of  the  proceeds  of  the  land  the  sum 
of  81>457.22,  on  account  of  advances,  etc.,  and  i$l 91.26  on  account  of  the  note 
purchased  by  them  from  N.  M.  Lawrence.  (2)  Because  he  finds  that  the 
defendants  Grandy  &  Sons  are  entitled  to  recover  of  the  plaintiff  the  sum  of 
.*^164.84,  with  8  per  cent,  interest  thereon  from  September  30, 1885,  and  costs. 
(3)  Because  he  does  not  find,  as  a  conclusion  of  law  from  the  facts  found, 
that  the  plaintiff  is  entitled  to  receive  of  the  net  proceeds  of  the  land  sold  t*he 
sum  of  $319.58.  (4)  Because  he  does  not  find  that  the  plaintiff  is  entitled  to 
receive  of  the  proceeds  of  the  land  sold  by  Smith  the  sum  of  9516.27.  The  de- 
fendants d  W.  Grandy  &  Sons  except  to  the  reformed  report  of  the  referee, 
and  for  cause  of  exception  allege:  (1)  That  he  did  not  And  that  the  defendants 
are  entitled  to  recover  of  the  pontiff  the  sum  of  i$271.67,  with  8  per  cent,  inter- 
est from  September  80,  1885.  (2)  That  he  falls  to  find  that  the  defendants 
are  entitled  to  recover  of  the  plaintiff  $324.33  and  8  per  cent,  interest  tliereon, 
on  account  of  the  note  purchased  by  them  fromN.  M.  Lawrence,  and  find  that 
he  is  only  entitled  to  recover  $191.26.  (3)  That  he  finds  that  the  defendants 
are  only  entitled  to  recover  of  the  plaintiff  the  sum  of  $164.84  and  8  percent, 
interest  from  September  30, 1885..  (5)  That  he  refused  to  admit  as  evidence 
letters  of  T.  N.  Hill  to  0.  W.  Grandy  &  Sons,  dated  February  6th,  1884." 
Thereupon  the  court  rendered  the  following  j  udgment :  "  This  cause  coming  on 
to  be  heard,  and  the  former  judgment  of  this  court  upon  the  first  report  of  the 
referee  being  considered,  and  the  reformed  report  of  the  referee  made  in  obe- 
dience to  said  judgment,  with  the  exceptions  thereto  filed  being  considered, 
it  is  now  adjudged  by  the  court:  (1)  That  the  first  exception  of  the  plaintiff 
to  the  refo'rmed  report  be  sustained,  so  far  as  it  complains,  as  follows:  *  Be- 
cause he  finds  as  a  conclusion  of  law  that  the  defendants  Grandy  &  Sons  are 
entitled  to  receive  of  the  proceeds  ot  the  lands  $1,457.22,  on  account  of  ad- 
vances, etc.'  The  remainder  of  this  exception  is  overruled.  (2)  That  ex- 
ception 2  of  the  plaintiff  be  sustained.  (3)  That  the  third  and  fourth  excep- 
tions of  the  plaintiff  be  overruled.  (4)  That  exceptions  1, 2, 3, 4,  and  5 of  the 
defendants  l)e  overruled.  (5)  And  it  appearing  from  the  report  of  the  ref- 
eree that  the  net  proceeds  of  the  land  left  in  the  defendant  Smith's  hands, 
after  paying  commissions  and  expenses,  was  $1,771.64,  and  that  the  entire - 
amount  of  the  notes  secured  on  the  land  sold  was  $3,012.21,  that  of  this  sum 
$2,687.88  was  due  on  the  Spruill  notes  mortgaged  to  Grandy,  and  that  $324.33- 
was  due  on  the  Spruill  note  purchased  by  Grandy  &  Sons  from  N.  M.  Law- 
rence, and  his  honor.  Judge  Avert,  having  held  by  his  rulings  on  the  firat 
report  of  the  referee  that  these  notes  were  entitled  to  share  ratably  in  the  pro- 
ceeds of  the  land,  and  the  court  now  being  of  opinion  on  the  coming  in  of  the 
reformed  report  that  the  defendants  Grandy  &  Sons  are  not  entitled  to  collect 
the  sum  of  $165,  being  the  amount  of  damages  charged  for  non-shipment  of 
cotton,  and  of  the  notes  mortgaged  to  them  by  Spruill  as  against  the  plaintiff, 
it  is  adjudged  that  the  defendants  Grandy  &  Sons  are  entitled  to  receive  of 
the  proceeds  of  the  land  sold,  the  sum  of  fourteen  hundred  and  seventy-three- 
dollars  and  filty-seven  cents,  being  $191.26  on  account  of  the  note  purchased 
of  Lawrence,  and  $1,282.31  on  account  of  the  notes  mortgaged  by  SpruilU 
Aud  it  further  appearing  that  the  plaintiff  was  the  purchaser  of  the  land  sold 
by  Smith,  trustee,  and  that  he  has  only  paid  the  commissions  and  expenses  of 
sale  and  the  sum  of  $1,500.00,  which  he  paid  over  to  Grandy  &  Sons,  and  that 
Grandy  &  Sons  were  paid  $26.43  too  much,  it  is  adjudged  that  the  plaintiff  re- 
cover of  the  defendants  Grandy  &  Sons  the  sum  of  twenty-six  dollai*s  and 
forty-three  cents  and  the  cost  of  this  action,  to  be  taxed  by  the  clerk.  And  this 
judgment  will  bear  interest  from  October  30,  1885,  the  date  of  the  sale  of  the 
land.  J.  F.  Graves,  Judge  Presiding.  W.  A.  Dunn,  Attorney  for  Plaintiff." 
The  defendants  G.  W.  Grandy  &  Sons  except  to  the  judgment  rendered  at 
March  term,  1888,  of  this  court  by  his  honor.  Judge  Grayks,  and  for  cause  of 
exception  allege:    (1)  That  he  sustained  exception  1  of  the  plaintiff  to  the 
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reformed  report  of  the  referee,  so  far  as  it  sets  forth,  as  follows:  "Because  he 
finds  as  a  conclusion  of  law  that  the  defendants  Grandy  &  Sons  are  entitled 
to  receive  of  the  proceeds  of  the  lands  •1,457.22,  on  account  of  adTances,  etc" 
(2)  That  he  sustains  exception  2  of  the  plaintiff.  (3)  That  he  overruled  ex- 
ceptions 1,  2.  8,  4,  and  5  of  the  defendants  C.  W.  Grandy  &  Sons.  (4)  That 
hf  holds  that  C.  W.  Grandy  &  Sons  were  not  entitled  to  collect  the  sum  of 
$165  damages  for  non-shipment  of  cotton  out  of  the  notes  mortgaged  to  them. 
(5)  That  he  holds  that  the  defendants  G.  W.  Grandy  A  Sons  were  only  en- 
titled to  secure  $1,473.57,  being  $191.26  on  account  of  the  note  purchased  by 
Lawrence,  and  $1,282.31  on  account  of  the  notes  mortgaged  to  SpraiU.  (6) 
ThHt  he  finds  that  the  plaintiff  has  overpaid  these  defendants  $26.43  too 
much.  (7)  That  he  holds  that  the  plaintiff  recover  of  these  defendants  said 
sum  of  $2(5.43,  with  interest  from  October  SO,  1885.  (8)  That  he  hoids  that 
the  plaintiff  recover  of  said  defendants  the  cost  of  this  action.  (9)  That  be 
does  not  find  tliat  the  defendants  C.  W.  Grandy  A  Sons  are  entitled  to  recover 
$271.64,  with  8  per  cent,  interest  from  September  80, 1885,  the  amount  foand 
due  them  by  the  original  report.  (10)  That  he  does  not  find  that  said  G.  W. 
brandy  &  8ons  aie  entitled  to  recover  $164.84,  with  8  per  cent,  interest  from 
September  80, 1885,  the  amount  found  due  them  in  the  reformed  report.  (11) 
That  he  does  not  hold  that  the  plaintiff  pay  the  costs.  From  the  judgment  the 
defendants  Grandy  &  Sons  appeal. 

While  the  exceptions  are  very  many  in  number,  there  are  but  few  rulings 
involved  which  we  are  called  on  to  consider. 

1.  The  appellants'  objection  to  the  ruling  that  sustains  the  plaintiff's  first 
exception  to  the  referee's  firet  report  in  reference*  to  the  time  of  transmitting 
with  the  guaranty  the  paper  of  the  defendants'  attorney  setting  out  the  term 
on  which  it  is  given,  involves  a  matter  of  fHct,  and  Is  not  subject  to  review  in 
this  court  when  there  is  any  evidence  to  support  the  finding. 

2.  The  second  has  reference  to  sustaining  the  plaintiff's  exception  to  t!)e 
finding  that  the  defendants  are  entitled  to  l)e  paid  out  of  the  proceeds  of  sale 
of  the  land  not  only  $1,457.22,  the  amount  advanced,  but  also  the  sum  ($324.33) 
paid  for  the  note  held  by  Lawrence.  This  raises  an  inquiry  into  the  effect 
upon  the  liability  incurred  under  the  plaintifTs  guaranty  by  the  contemporane- 
ous transmission  to  the  defendants  of  the  verbal  communication  of  plaintiff 
to  their  attorney,  reduced  to  writing  and  forwarded  to  them.  We  think  most 
manifestly  the  latter  paper  must-be  considered  between  the  contracting  parties 
as  a  qualification  or  condition  of  the  plaintiff's-  undertaking  to  protect  the  de- 
fendants from  any  claim  upon  the  crops  growing  out  of  the  incumbrance  upon 
the  farm  or  interference  witii  Spruill  while  making  them.  As  Spruill  had 
^assigned,  subordinate  to  the  assignment  to  the  appellants,  his  interest  in  the 

notes  held  by  them,  the  plaintiff,  in  waiving  any  claim  to  priority  in  the  crops 
and  insuring  Spruill's  uninterrupted  cultivation,  in  that  commanication  to 
them,  uses  these  words:  *'I  have  just  agreed  with  Spruill  that  he  is  to  convey 
to  me  all  his  interest  in  the  notes  you  have,  and  all  his  crops,  subject  to  Grandy's 
lien  of  $1,500.00,  and  $100  more,  if  1  say  so.  Now,  if  this  is  satisfactory  to 
you,  1  will  guaranty  that  Spruill  shall  not  be  disturbed,  nor  his  crop,  until 
<3^randy  gets  his  money  out  of  the  crops  and  notes,  at  which  time  Grandy  is  to 
•deliver  the  notes  to  me.  I  will  stop  the  sale  or  buy,  if  Mrs.  Neems  should  at- 
tempt to  sell.*'  The  guaranty  was  accepted  on  these  terms,  and  most  clearly 
it  limits  the  claim  of  the  defendants  upon  the  notes  and  crops  to  $1,500,  and 
excludes  all  above  that  sum.  it  cannot  be  necessary  to  refer  to  authority  for 
the  proposition  that  papers  executed  at  the  same  time,  or  acted  upon  conjointly, 
together  constitute  the  contract  and  ascertain  the  respective  relations  and  ob- 
ligations of  the  parties  to  it. 

These  exceptions  being  overruled,  the  defendants  file  others  to  the  amended 
report:  (1)  For  that  the  referee  does  not  And  tlie  appellants  to  be  entitled  to 
the  unpaid  residue  of  the  purchase  money;  (2)  nor  entitled  to  recover  of  the 
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f plaintiff  the  amoant  ($824.88)  paid  to  Lawrence,  bat  only  •164.84,  part  thereof; 
8)  nor  to  recover  of  plaintiff  a  larger  sum  than  $164.84.  To  the  rulings  of 
the  judge  they  except  also:  For  that  he  disallows  the  sum  of  $165,  claimed 
for  the  deficient  consignments  of  cotton;  for  that  he  denies  their  right  to  the 
sum  found  due  in  the  first  report,  to-wit,  $265.64;  for  that  he  does  not  allow 
them  the  sum  ($164.84)  ascertained  to  be  due  in  the  reformed  report;  and  for 
that  he  adjudges  due  the  plaintiffs  $26.43,  paid  the  defendants  out  of  the  sale, 
above  what  was  due  them,  and  awards  cost  of  suit  against  them. 

While,  in  our  opinion,  the  notes  given  on  the  purchase  byEdmondson  are, 
under  the  terms  of  the  trust-deed,  whether  due  or  not,  entitled  as  such  to  share 
in  the  proceeds  of  the  sale,  the  deed  so  directing,  and  the  payment  toEdmond- 
Bon  of  any  excess,  it  is  evident  this  latter  was  not  intended  to  exclude  such  as 
were  not  matured,  and  thus  to  withdraw  the  security  from  them,  and  such  is 
the  meaning  of  the  language  used;  yet  the  sum  to  be  received  by  the  defend- 
ants was,  under  their  contract  with  the  plaintiff,  not  to  exceed  $1,500,  theex- 
cess  from  their  pledged  securities  belonging  to  him.  The  item  of  $165  claimed 
for  damages  for  the  deficient  cotton,  while  not  allowable  to  affect  the  plaintiff's 
lights,  was,  we  think,  under  the  findings,  a  proper  charge  against  Spruill.  In 
Arrington  v.  Goodrich,  95  N.  0, 462,  where  the  point  of  the  usurious  character 
of  such  a  provision  in  a  mortgage  deed  came  before  the  court,  but  was  not 
necessary  to  be  passed  on  in  determining  the  appeal,  as  it  is  not  now,  since 
we  do  not  know  that  a  usurious  taint  is  by  the  law  of  Virginia  thus  imparted 
to  the  contract,  and  the  debtor  does  not  controvert  his  liability  upon  such 
ground;  and  for  this  reason  we  pass  it  by  without  an  expression  of  opinion  as 
to  the  effect  of  such  a  provision  under  our  law.  Whether  in  law  it  must  be 
declared  to  be  usurious,  in  the  absence  of  other  evidence  of  illegal  intent,  as  a 
means  of  evading  the  condemnation  of  the  law  relating  to  the  taking  of  usurious 
interest,  we  shall  not  undertake  to  decide.  But  the  ruling  of  the  court  is  that 
this  sum  is  not  a  just  charge  against  the  plaintiff,  inasmuch  as  the  four  notes, 
not  to  exceed  $1,500,  were  alone  to  be  provided  for,  and,  subject  to  the  lien  of 
that  sum  only,  were  to  belong  to  the  plaintiff.  The  appellants  having  received 
in  excess  of  what  those  notes  are  entitled  to  out  of  the  securities  provided  for 
their  discharge  the  sum  of  $26.43,  it  is  correctly  ruled  that  they  are  liable 
therefor  to  him. 

It  must  be  declared  there  is  no  error  in  the  rulings  complained  of  by  the 
appellants,  and  the  judgment  is  affirmed. 


CooB  et  USD.  V,  Smith. 

{Supreme  Cowrt  of  North  Carolina.    October  22, 1888.) 

MoRTOAcrBS— Rights  ot  Mortoaoeb — Possbssion — Growinq  Crops. 

In  North  Carolina  a  mortg^agee  is  entitled  to  the  possession  of  the  land;  and,  in 
the  absence  of  agreement  to  the  contrary,  to  the  crops  produced  on  It,  until  tbe  debt 
is  discharged ;  and  his  riehts  are  not  abridged  by  an  unnecessary  clause  expressly 
oonyeyinff  those  crops  to  nim,  and  providing  that  they  should  not  be  removed  in  any 
year  until  the  installment  due  that  year  should  be  paid. 

Appeal  from  superior  court,  Wayne  oouniey;  William  M.  Shipf,  Judge. 

H.  A.  Coor  and  husband,  plaintiffs,  sued  Smith »  defendant,  in  an  action  of 
claim  and  delivery.    Judgment  for  plaintiffs,  and  defendant  appeals. 

W,  C.  Munroe,  for  appellant.  W,  R,  Allen  and  Aycock  c6  Danieht,  for  plain- 
tiffs. 

Mkkkimon,  J.  The  following  is  a  copy  of  so  much  of  the  case  settled  on 
appeal  as  need  be  reported  here:  "It  was  agreed  that  the  crop,  the  detention 
of  which  was  the  subject  of  this  action,  was  raised  during  the  year  1887  by 
the  defendant  on  land  bought  by  him  of  the  plaintiffs  on  December  6,  1882; 
and  that  the  defendant  in  payment  of  said  land,  on  the  said  6th  day  of  De- 
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member,  1882,  executed  seven  promissory  notes  to  the  plaintiff  H.  A.  Coor,  hj 
which  he  promised  to  pay  her  thirty-flve  bales,  500  pounds  each,  of  good  mid- 
dling lint  cotton,  five  bales  on  the  1st  of  November  of  each  year,  for  181^, 
1884,  1886, 1886, 1887, 1888;  and  to  secure  the  payment  of  the  same  executed 
a  mortgage  on  the  lands  so  conveyed  to  him  by  the  plaintiff,  which  said  mort- 
gage, after  conveying  the  land,  contained  the  following:  'Also  all  crops  af 
«very  kind  raised  on  said  land  shall  be  surety  for  the  annual  payment  of  each 
year,  and  shall  not  be  removed  from  said  land  until  the  note  due  that  year  is 
paid  in  full.'  It  was  further  admitted  that  the  note  for  1887  was  due  and  unr 
paid  when  this  action  was  brought,  and  is  still  due  and  unpaid,  except  tbre« 
bales  of  cotton,  delivered  thereon  during  the  fall  of  1882.  The  defendant  re- 
sisted a  recovery,  on  the  ground  that  said  mortgage  does  not  vest  in  the  plain- 
tiffs a  sufficient  interest  in  the  crops  to  be  raised  on  said  lands  to  enable  them 
to  sustain  this  action  of  claim  and  delivery;  "and  for  the  further  reason /'that 
a  valid  mortgage  cannot  be  given  of  crops  to  be  raised,  except  for  those  to  be 
raised  the  year  next  after  the  execution  of  the  mortgage.  After  hearing  the 
argument,  the  judge,  being  of  the  opinion  that  the  plaintiffs  were  entitled  to 
recover,  gave  judgment  for  the  plaintiffs,  declaring  H.  A.  Coor  to  be  the  owner, 
and  entitled  to  the  possession,  of  the  crops  seized,  and  to  apply  the  same  in  dis- 
-charge  of  the  note  due,  on  November  1,  1887,  and  for  the  cost  of  this  action. 
From  which  judgment  the  defendant  having  excepted,  appealed  to  the  supreme 
<5ourt."  / 

The  feme  plaintiff  sold  and  conveyed  the  land  mentioned  to  the  defendant. 
taking  his  promissory  notes,  becoming  due  at  different  times,  for  the  purchase 
money,  and  at  once  took  from  him  a  mortgage  of  the  land,  and  the  crops  to 
be  produced  from  year  to  year,  for  the  time  specified,  to  secure  the  payment 
of  the  notes  as  they  severally  came  due.  The  mortgagee,  as  such,  was  en- 
titled to  the  land;  and,  in  the  absence  of  agreement  to  the  contrary,  to  all  the 
crops  that  might  be  produced  upon  it  from  year  to  year  until  the  debts  secured 
by  the  mortgage  should  be  discharged.  The  defendant  mortgagor  remained 
in  possession  of  the  land,  not  as  of  right,  but  by  permission  of  the  mortgagee; 
and  the  crops  proiiuced,  including  that  in  question,  belonged  to  the  latter  for 
the  purposes  of  the  mortgage,  although  produced  by  the  labor  of  the  former. 
Jones  V.  mil,  64  N.  C.  198;  Williams  v.  Bemiett,  4  Ired.  122.  The  clause  of 
the  deed  of  mortgage  expressly  conveying  the  crops  to  be  produced  on  the 
lands  from  year  to  year  was  unnecessary,  because,  without  it,  they  belonged 
to  the  mortgagee.  It  did  not  in  any  degree  abridge  her  rights.  As  the  crops 
were  hers,  she  could  agree  with  the  mortgagor  to  apply  them  from  time  to 
time,  as  provided  in  the  mortgage.  It  is  unnecessary  to  advert  here  to  the 
nature  and  extent  of  the  right  of  the  defendant  to  have  compensation  for  cul- 
tivating the  crops.  So  that  the  objections  urged  and  relied  upon,  in  opposition 
to  the  plaintiff's  right  to  recover,  are  not  applicable  to  this  case,  and  we  need 
not  consider  them.    Judgment  affirmed. 


Bbbw£B  et  a2.  o.  Chappell  et  aU 

(Su/preme  Court  of  North  CarolimA.    October  28, 1888.) 

LiKHS— On  Crops—Landlord's  Lien— Priority. 

A  mortgagor  in  posBossion  after  condition  broken  cannot,  as  aeainst  the  mortga- 
gee, create  the  lien  provided  for  by  Ck>de  N.  C.  %  1799,  which  declares  that  a  person 
advancing  money  or  supplies  pursuant  to  a  written  contract  to  one  engaged  in  farm- 
ing shall  nave  a  lien  on  the  crop  superior  to  all  others,  existing  or  otherwise;  and, 
where  the  mortgagor  subsequently  accepts  a  lease  of  the  premises  from  the  mort- 
gagee, the  lien  given  by  section  1754  to  landlords  on  crops  produced  on  the  leased 
S remises  until  all  the  stipulations  of  the  lease  shall  be  performed,  and  which  it  is 
eclared  **  shall  be  preferred  to  all  other  Ileus, "  takes  preoedenoe. 

Appeal  from  superior  court,  Wake  county;  Avery,  Judge. 
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Action  of  claim  and  delivery  brought  by  J.  M.  Brewer  A  Co.  against  H.  B. 
Chappell  and  L.  Woodlief.  Judgment  for  plaintiffs,  and  defendants  appeal. 
Code.  §  1799,  declares  that  a  person  advancing  money  on  supplies,  pursuant 
to  a  written  contract,  to  one  engaged  in  cultivating  the  soil,  shall  have  a  lien. 
on  the  crop  produced  superior  to  all  other  liens,  existing  or  otherwise. 

T,  J2.  Purnell,  for  appellants.    If.  Y.  QtUley,  for  appellees. 

Mebrimon.  J.  The  parties  agreed  upon  and  submitted  to  the  court  for  its 
Judgment  a  statement  of  facts  of  which  the  following  is  a  copy :  '*(1)  That  on 
the  8tfa  day  of  February,  1887,  defendant  Chappell  was  seized  and  possessed 
of  a  tract  of  land  in  Wake  county  on  which  defendant  Woodlief  held  registered 
mortgages  amounting  to  the  value  of  the  land,  executed  prior  to  that  date; 
(2)  that  on  the  8th  day  of  February,  1887,  defendant  Chappell  executed  to 
plaintiffs.  Brewer  &  Co.,  a  lien  bond,  which  was  duly  registered,  for  supplies 
to  be  furnished  Chappell  during  the  year  1887,  to  be  used  in  mailing  the  crop 
on  Chappell's  land,  and  plaintiffs  furnished  supplies  to  the  amount  of  $100, 
•one-half  before  and  the  balance  after  the  registration  of  the  deed  hereinafter 
mentioned  to  L.  Woodlief;  (8)  that  in  January,  1887,  defendant  Woodlief 
notified  Chappell  of  his  purpose  to  foreclose  the  mortgages,  the  power  of  sale 
having  become  absolute  by  this  time,  held  by  said  Woodlief,  and  on  March  23, 
1887,  Chappell  and  wife  executed  a  deed  in  fee  for  said  land,  which  was  duly 
registered' April  7,  1887;  and  immediately  thereafter  Woodlief  rented  said 
land  to  Chappell  for  one-fourth  of  the  crop,  and  as  landlord  furnished  him  with 
a  hoi-se  and  supplies  to  make  the  crop  on  said  land,  amounting  to  $800;  (4) 
the  crop  on  said  land  was  planted  after  th^  execution  of  the  deed  to  Woodlief, 
and  the  establishment  of  the  relation  of  landlord  and  tenant  between  Wood- 
lief and  Chappell,  and  the  three  bales  of  cotton,  to  recover  which  this  action 
was  brought,  taken  by  Woodlief,  were  a  part  of  the  crop  made  on  the  land  as 
above  stated,  and  ^as  not  sufficient  to  pay  Woodlief^s  cluim  lor  rent  and  ad- 
vancements; (5)  it  is  agreed  plaintiffs  are  entitled  to  the  personal  property, 
and,  if  Woodlief  is  entitled  to  three  bales  of  cotton  under  his  claim  as  landlord, 
plaintiffs  shall  recover  no  cost  of  L.  Woodlief;  (6)  that  the  value  of  the  whole 
of  said  crop  did  not  exceed  three  hundred  dollars."  After  argument  the  court 
rendered  judgment  in  favor  of  the  plaintiffs,  and  the  defendants,  having  ex- 
cepted, appealed  to  this  court. 

The  statement  of  facts  above  set  forth  is  not  so  explicit  and  orderly  as  it 
should  be,  but  it  sufficiently  appears  from  it  that  the  plaintiffs  agreed  in  writ- 
ing with  the  defendant  Chappell,  on  the  8th  day  of  February,  1887,  (which 
writing  was  duly  recorded,)  to  advance  to  him  the  sum  of  $100  to  enable  him 
to  produce  a  crop  during  the  year  1887  on  the  land  mentioned,  that  he  was 
.about  to  cultivate;  the  purpose  being  to  create  a  lien  on  the  crops  to  be  pro- 
duced in  favor  of  the  plaintiffs,  as  allowed  by  the  statute.  Code,  g  1799.  At 
the  time  that  agreement  was  made  the  defendant  Chappell  was  tiie  mortgagor, 
and  his  co-defendant,  Woodliff,  was  the  mortgagee,  of  a  mortgage  of  the  land 
mentioned,  and  the  condition  thereof  was  broken.  Thereafter,  on  the  28d 
-day  of  March,  1887,  the  mortgagor  and  his  wife  conveyed  his  equity  of  re- 
.demption  in  the  land  to  the  mortgagee,  and  he  became  the  absolute  owner  of 
it,  and  at  once  leased  it  to  Chappell  for  the  year  1887 ;  the  latter  agreeing  to 
pay  part  of  the  crop  as  rent,  and  his  landlord  advanced  to  him  $800  to  enable 
him  to  make  the  crop.  At  the  time  the  agreement  mentioned  was  made,  the 
mortgage  referred  to  was  registered,  and  the  plamtiffs  therefore  had  notice  of 
it.  At  and  before  that  time  the  defendant  Woodliff  was  the  owner  of  the  land 
as  mortgagee.  The  defendant  Chappell,  in  the  absence  of  agreement  to  the 
contrary,  was  but  the  mortgagor  remaining  in  possession  of  the  land,  not  as 
of  right,  but  by  permission  of  the  mortgagee;  his  possession  was  that  of  the 
mortgagee,  and  the  latter  might  have  turned  him  out  of  possession  at  his  will 
and  pleasure  without  notice.    The  mortgagee,  as  such,  was  the  owner  and 
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bad  possession  of  the  land.  He  had  the  right  to  control  and  let  it,  and  the 
mortgagor  did  not.  The  deed  from  the  latter  to  the  former  of  March,  1887r 
did  not  affect  such  ownership  and  right  adversely, — it  simply  enlarged  and 
strengthened  it.  Jonett  v.  HUl,  64  N.  G.  198;  Johnson  v.  PrairU,  94  N.  C. 
773;  Whitehurst  v.  Gaskill,  69  N.  C.  449;  Hill  v.  Nicholson.  92  N.  0.  24; 
Coor  V.  Smith,  ante,  669,  (decided  at  this  term.)  The  defendant  Cbappeil, 
therefore,  bad  no  subsisting  right  to  make  the  agreement  with  the  plaintifiEs 
as  to  the  advancement  of  money.  The  land  was  not  his,  and  he  had  no  ieaae 
of  or  authority  to  cultivate  It.  He  and  the  plaintiffs  certainly  made  their 
agreement  subject  to  the  superior  rights  of  the  defendant  Woodliff.  He  waa 
not  bound  to  lease  the  land  to  Chappell,  or  to  allow  him  to  remain  npon  and 
cultivate  it.  On  the  23d  of  March,  1887,  Chappell  leased  the  land  from  the 
owner  of  it,  his  co^efendant.  The  relation  of  landlord  and  tenant  then  at 
once  sprung  up;  and,  in  the  absence  of  agreement  to  the  contrary,  the  crops 
produced  by  the  tenant  ^  vested  in  possession  of  the  lessor  or  his  assigns  at 
all  times,  until  the  rents  of  said  bonds  shall  be  paid,  and  until  all  the  slipula* 
tions  contained  in  the  lease  or  agreement  shall  be  performed,  or  damages  in 
lieu  thereof  shall  be  paid  to  the  lessor  or  his  assigns,  and  until  said  party  or 
his  assigns  shall  be  paid  for  all  advancements  made  and  expenses  incurred  itb 
making  and  saving  said  crops.  This  lien  shall  be  preferred  to  all  other  liens.  ** 
Code,  §  1754.  Although  there  are  other  statutory  provisions  (Id.  g§  1782, 
1799)  that  provide  for  and  allow  certain  other  liens,  and  such  as  that  claimed 
by  the  plaintiffs,  and  that  these  shall  be  preferred  to  all  others*  stiiJ  that  re* 
cited  above  has  been  interpreted  and  applied  in  numerous  cases  which  decide 
that  the  Hen  of  the  landlord  for  rents  and  advancements  is  the  lien  first  pre- 
ferred above  all  others.  The  legislature  did  not  intend,  as  it  seems  to  us,  to 
vest  the  possession  of  the  crops  in  the  landlord  at  all  times,  and  give  him  such 
a  preferred  lien,  and  tlien  allow  him  to  be  divested  of  such  possession,  and 
his  lien  postponed  in  favor  of  others  no  more  meritorious  than  his.  The  liena 
referred  to,  other  than  his,  are  simply  declared  to  be  preferred  to  all  others, 
while  his  is  accompanied  and  helped  by  the  possession  at  all  times  of  the  crops 
until  it  shall  be  discharged.  Why  this  striking  and  important  difference  in 
favor  of  the  landlord?  It  imports  much  in  his  favor,  and  we  are  not  at  liberty 
to  treat  it  as  meaningless.  Montagtie  v.  Midi,  89  N.  C.  137;  Livingston  v» 
Farish,  Id.  140;  Ledbetter  v.  Quick,  90  N.  C.  276;  Moors  v.  Faison,  97  N.  C. 
322,  2  8.  £.  Bep.  169;  Wooten  v.  Hill,  98  N.  C.  48,  3  S.  E.  Rep.  846.  We 
are  therefore  of  opinion  that  the  defendant  Woodliff  was  landlord  of  his  oo- 
defendant,  and  had  a  lien  on  the  crops  produced  on  the  lands  to  secure  the 
rents  due  from  him  and  the  advancements  made  by  him  to  his  tenant,  to  be 
preferred  above  the  lien  of  the  plaintiffs  thereon,  and  all  other  liens.  The 
plaintiffs  should  have  informed  themselves  as  to  the  relation  of  the  defendant 
Chappell  to  the  land  and  the  mortgagee,  and  as  to  who  was  landlord.  That 
they  did  not  was  their  own  neglect  and  misfortune.  They  were  charged  with 
notice  ol'  the  rights  of  the  mortgagee,  and  of  his  rights  as  landlord.  Ledbet- 
ter v.  Quick,  supra.  The  judgment  must  be  modified  in  accordance  with  the 
terms  of  agreement  of  the  parties,  so  as  not  to  tax  the  defendant  Woodliff  with 
any  costs  in  favor  of  the  plaintiffs.  To  that  end  let  this  opinion  be  certified 
to  the  superior  court.    It  is  so  ordered. 


Yelvbrton  c.  Colby. 

(Stipretne  Cotirt  of  North  CaroUmu    October  23, 1888.) 

Bbvkrencr— Right  to  Jttst  Trial— Exceptions  to  bb  Spsoifisd. 

Thoui^h  either  party  to  a  compulsory  reference  ordered  under  Oode  IC.  C.  1 4S1. 
has  the  right,  by  definite  exception  to  the  referee's  findings,  to  have  any  issue  of 
fact  passed  on  by  a  jury,  yet  a  jury  trial  on  exception  ''toalTtiie  findings  of  the  ref- 
eree on  the  Issues  oz  f  aoi| "  except  one  spedfled,  is  properly  denied. 
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W,  R.  Allen,  for  appellee. 

Davis,  J.  Civil  action,  tried  before  Shtpp,  J.,  at  April  term,  1888,  of  the 
superior  court  of  Wayne  county.  The  action  was  brought  for  the  possession 
of  personal  property,  to  January  term,  1888,  of  the  superior  court  of  Wayne 
county.  At  March  term,  1888,  upon  a  suggestion  of  the  plaintiff  and  adrais; 
sion  of  defendant  that  its  trial  would  require  the  examination  of  a  long  ac- 
count, the  judge  presiding  (against  the  opposition  of  the  defendant)  made  a 
compulsory  reference  for  the  trial  thereof  to  a  referee,  under  the  Code.  At 
April  term,  1888,  the  referee  having  filed  his  report,  the  plaintiff  moved  for 
judgment  confirming  the  same.  The  defendant  opposed  the  granting  of  said 
motion  of  the  plaintiff  and  made  to  the  court  the  following  written  motion 
and  exceptions:  *'The  defendant  excepts  to  all  the  findings  of  the  referee  on 
the  issues  of  fact  arising  on  the  pleadings  in  this  action,  except  that  whereby 
it  is  found  that  the  defendant  is  entitled  to  the  possession  of  the  horse,  colt, 
cotton-planter,  and  plows  mentioned  in  the  pleadings  and  report  of  the  referee. 
And  as  to  all  the  other  issues  of  fact  the  defendant  hereby  respectfully  de- 
mands that  the  same  may  be  tried  by  a  jury. "  This  is  signed  by  counsel  for 
defendant.  His  honor  refused  to  grant  the  motion  of  the  defendant,  unless 
he  would  specify  the  particular  item  or  items  of  the  account  accompanying 
tlie  report,  objected  to  by  the  defendant,  or  state  what  issues  he  wanted  to 
submit  to  the  jury,  arising  on  the  exceptions.  The  defendant  declined  to  mod- 
ify his  motion  and  insisted  upon  the  alleged  riglit  to  have  the  issues  of  fact 
arising  on  the  pleadings  submitted  to  a  jury.  His  honor  thereupon  rendered 
judgment  confirming  the  report.  Defendant  excepted  to  that  part  of  the 
judgment  which  adjudged  that  the  plaintiff  recover  of  the  defendant  the  corn, 
fodder,  cotton,  and  cotton-seed  specified  in  this  action,  and  the  cost  of  this  ac- 
tion. The  foregoing  is  a  statement  of  the  case  on  appeal,  signed  by  counsel 
for  the  appellant  and  appellee. 

It  was  admitted  that  the  examination  of  a  long  account  would  be  required 
in  the  trial  of  Che  action,  and  it  was  within  the  power  of  tlie  court,  under  sec- 
tion 421,  subsec.  1,  of  the  Code,  to  order  a  compulsory  reference,  but  this 
compulsory  reference  could  not  deprive  either  party  of  his  constitutional  right 
to  have  the  issues  of  fact  arising  on  the  pleadings  tried  by  a  jury,  unless 
waived,  and  a  construction  has  been  put  upon  section  421,  which  makes  it 
harmonisse  with  the  constitutional  right  of  trial  by  jury  by  declaring  that,  al- 
though a  compulsory  reference  may  be  ordered,  yet,  when  the  report  of  the 
referee  is  made  and  the  material  issues  are  eliminated  by  the  exceptions 
thereto,  "the  issues  of  fact  thus  joined  by  the  pleading,  report,  and  exceptions, 
Bhall  be  submitted  to  a  jury,  if  demanded  in  apt  time."  Atkinson  v.  White* 
head,  11  N.  C.  418,  and  the  cases  there  cited.  The  purpose  of  the  reference 
is  to  facilitate  the  trial,  and  any  exception  to  a  finding  of  fact  by  the  referee 
presents  an  issue  whicli  either  party,  under  a  compulsory  reference,  has  a 
right  to  have  passed  upon  by  a  jury.  Currie  v.  McNeill,  83  N.  C.  176,  and 
cases  cited.  If  this  were  not  so,  the  tedious  delay  and  confusion  attending  the 
investigation  and  examination  of  a  long  account  by  a  jury,  which  it  was  tlie 
purpose  of  the  reference  to  avoid,  would  be  as  great  after  the  reference  as  be- 
fore, thus  rendering  the  reference  a  mockery.  Either  party  to  a  compulsory 
reference  has  a  right,  by  definite  and  specific  exceptions,  to  have  any  issue  of 
fact  passed  upon  by  the  jury,  but  these  exceptions  must  be  definite  and  pre- 
sent distinctly  each  finding  of  fact  by  the  referee  to  which  exception  is  taken, 
and  they  must  be  confined  to  such  controverted  facts  as  were  passed  upon,  or 
required  to  be  passed  upon,  by  the  referee.  In  this  way  every  constitutional 
right  of  trial  by  jury  is  secured  in  perfect  harmony  with  the  provision  in  sec- 
tion 421  of  the  Code.  Ocerby  v.  Association,  81  K.  C.  56;  Carr  v.  Askew,  94 
N.  C.  194.  There  is  no  error. 
v.78.Ejio.l4-^48 
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Maoe  V.  Provident  Life  Ins.  Ass'n. 
(Supreme  Court  of  North  Carolina.    October  22, 1888.) 

1.  Iksukance— Life  Insurance— Application— Fraud. 

An  application  for  insurance,  with  warranty  of  tmthfulness,  stated  that  the  ben- 
efldary  was  a  first  cousin  of  the  applicant.  The  insurance  was  refased  on  that 
ground,  when  the  applicant  wrote  to  the  company  in  the  name  of  the  beneflciary, 
and  by  nis  authority,  that  the  latter  was  a  creditor,  and  his  friend,  de^ndent  on 
him ;  whereupon  the  policy  was  issued.  Is  was  found  that  the  beneficiary  was  a 
creditor  of  the  applicant,  but  not  dependent  on  him.  Held^  that  the  letter  was  not 
a  part  of  the  application,  but  was  admissible  in  evidence  on  the  question  of  fraud 
in  procuring  the  insurance. 

2b  Same— Statements- Inducements  to  Issue  Polict, 

The  statements  in  the  letter  that  the  beneficiary  was  the  friend  of  the  applicant, 
and  dependent  on  him,  were  not  material  inducements  to  the  issuing  of  tiie  policy, 
the  falsity  of  which  would  render  it  void;  and  it  is  immaterial  whetner  or  not  tlie 
beneficiary  authorized  the  applicant  to  write  the  letter. 

8.  Same— Action  on  Polict— Evidence— Opinions. 

Testimony  of  the  secretary  of  the  company  that  the  insurance  was  agreed  to  in 
consequence  of  the  representations  in  the  letter,  and  would  not  otherwise  have  been 
agreed  to,  and  defining  the  relation  a  person  must  sustain  to  another  to  have  an  in> 
Burable  interest  in  his  life,  is  properly  excluded  as  irrelevant,  and  ezpresaiona  of 
opinion. 

Action  by  T.  E.  Mace  against  the  Provident  Life  Insurance  Association  on 
a  policy  issued  by  defendant  on  the  life  of  George  W.  Dickinson*  deceased. 
Judgment  for  plaintiff,  and  defendant  appeals. 

W,  E.  Clarke^  for  appellant.    W.  W.  Clark,  for  appellee. 

Davis.  J.  Civil  action  tried  before  Gkavbs,  J.,  at  spring  term,  1888,  of  the 
superior  court  of  Craven  county.  It  is  alleged  in  the  complaint,  in  substance, 
that  the  defendant  company  is  an  incorporated  insurance  company,  doing  busi- 
ness in  this  state.  That  by  a  policy  of  insurance  dated  the  7th  day  of  Septem- 
ber, 1885,  upon  the  life  of  G.  W.  Dickinson,  the  defendant  company  con- 
tracted, upon  the  conditions  and  stipulations  contained  in  the  policy,  to  pay, 
in  the  event  of  the  death  of  said  Dickinson,  the  sum  of  921250  to  the  plaintiff, 
and  the  sum  of  $750  to  the  wife  of  said  Dickinson.  The  said  policy  was  duly 
executed  and  delivered  for  the  benefit  of  said  beneficiaries.  Tliat  ail  the  stip- 
ulations to  be  performed  by  the  assured  and  said  G.  W.  Dickinson  have  been 
complied  with.  That,  at  the  time  said  policy  was  issued,  the  plaintiff  had  an 
insurable  interest  in  the  life  of  said  Dickinson,  which  continued  till  bis 
death,-— that  he  was  a  creditor  of  said  Dickinson.  That  said  Dickinson  died 
in  July,  1886,  and  the  proofs  and  requirements  of  the  policy  in  case  of  death 
have  been  furnished  and  complied  with.  That  the  said  sum  of  $2,250  has 
been  demanded,  and  payment  refused.  The  answer  admits  the  execution  of 
the  policy,  but  alleges  that  the  contract  of  insurance  was  obtained  by  fraud 
and  false  representations,  and  is  of  no  binding  force  and  effect:  denies  that 
the  plaintiff  had  any  insurable  interest  in  the  life  of  Dickinson,  or  that  he 
was  a  creditor;  denies  that  the  stipulations  to  be  performed  by  the  plaintiff 
and  the  said  Dickinson  iiave  been  complied  with;  denies  that  the  plaintiff 
furnished  the  proofs  required;  admits  the  demand  and  refusal,  and  alleges 
that  nothing  is  due,  by  reason  of  the  frauds  and  misrepresentations  of  plain- 
tiff. The  defendant,  for  further  answer,  sets  out  at  length  the  conditions 
contained  in  the  application  and  policy, — one  of  which  i-equires  a  statement 
of  the  extent  and  character  of  the  claimant's  interest  in  the  policy;  another 
provides  that,  "if  any  statement  contained  in  the  application  *  *  •  be 
in  any  respect  untrue,''  the  policy  shall  be  null  and  void;  another  provides 
that,  *Mf  there  has  been  any  suppression  or  omission  of  any  fact  by  the  party 
making  this  application,  or  if  any  untrue  or  fraudulent  allegation  be  con* 
tained  herein,  or  in  the  foregoing  answers,  ♦  ^  ^  the  policy  and  mem- 
bership made  on  the  faith  of  this  declaration,  and  above  answers  and  propos- 


Digitized  by  VjOOQIC 


N.  C]  MACE  V,  PROVIDENT  LIKE   INS.  ASS'N.  675 

als,  shall  become  null  and  void."  There  is  a  further  provision  that  the  ap- 
plication for  the  policy  is  made  a  part  of  the  contract  of  insurance,  and  "each 
of  the  statements  made  therein;  which,  whether  written  by  his  own  hand  or 
not,  every  person  accepting  or  acquiring  any  interest  in  this  contract  hereby 
adopt  as  their  own,  admits  to  be  material,  and  warrants  to  be  full  and  true, 
and  to  be  the  only  statement  upon  which  this  contract  is  made.**  The  an- 
swer further  alleges,  in  substance,  that  in  the  application  it  was  represented 
that  the  plainUfF  was  the  first  cousin  of  the  said  Dickinson.  That  the  appli- 
cation was  refused  on  that  ground:  and,  in  reply  to  a  letter  of  the  secretary 
of  the  defendant  company  to  the  effect  that  the  plaintiff  had  no  insurable  in- 
terest in  the  life  of  said  Dickinson,  "unless  the  said  Geo.  W  Dickinson  was 
indebted  to  the  said  plaintiff  and  dependent  upon  him  for  support," — that,  in 
reply  to  said  letter,  the  defendant,  by  due  course  of  mail,  received  a  postal-card, 
of  which  the  following  is  a  copy:  "New  Berne,  N.  C,  September  14,  1885. 
Sib:  Mr.T.  £.  Mace  is  both  a  creditor  and  my  friend,  on  whom  I  am  depend- 
ent. Yoa  will  please  let  the  application  go  through.  Yours,  truly,  Geo.  W. 
Dickinson.  Provident  Life  Association,  cor.  Calvert  d*  Fayette  8ts,,  BaltU 
more.**  That  upon  the  faith  of  the  statements  contained  in  said  postal,  and 
the  other  representations  contained  in  the  application,  the  policy  was  issued. 
That  the  representations  contained  in  said  postal  were  false,  and  made  by  the 
plaintiff  himself,  with  fraudulent  intent,  eta;  and  that  by  reason  of  fraud 
and  misrepresentation  the  policy  was  void. 

The  defendant  tendered  the  following  issues:  (1)  Was  said  insurance 
purely  speculative  on  the  part  of  T.  E.  Mace?  (2)  Did  T.  E.  Mace  furnish 
to  the  insurance  company  additional  proofs  of  said  indebtedness  of  George  W. 
Dickinson  to  him,  as  required  by  said  company,  in  addition  to  the  death 
proof?  (3)  Were  the  representations  in  said  postal-card  contained  true  or 
false?  Which  were  rejected,  and  the  defendant  excepted,  and  ther  following 
were  then  submitted  to  the  jury,  to  which  they  responded  as  indicated:  "(1) 
Was  the  deceased,  Geo.  W.  Dickinson,  bona  ftde  Indebted  to  T.  E.  Mace  at 
the  time  of  said  insurance  was  taken  out  in  the  sum  of  $2,250,  as  alleged  in 
the  complaint?  Answer,  Yes.  (2)  Was  the  deceased,  Geo.  W  Dickinson, 
dependent  upon  T.  E.  Mace  for  support  at  the  time  said  insurance  was  ef- 
fected? A.  No.  (3)  Did  George  W.  Dickinson  write  the  postal-card  to 
which  his  name  is  signed?  A,  No.  (4)  Who  wrote  the  postal-card  to  the 
Provident  Life  Insurance  Company,  signed  George  W.  Dickinson?  A.  T.  E. 
Mace.  (6)  Was  the  postal-card  referred  to  written  by  the  authority  of  Geo. 
W.  Dickinson,  the  assured?  A.  Yes.  (6)  Did  the  plaintiff  obtain  the  pol- 
icy of  insarance  from  the  defendant  by  fraud  and  misrepresentation  ?  A.  No. 
(7)  Did  the  plaintiff  comply  with  the  conditions  of  the  policy?    A.  Yes." 

1.  The  rejection  of  the  issues  tendered  by  the  defendant  presents  the  fii*st 
exception  in  the  record.  Issues  should  be  so  framed  as  to  present  clearly  and 
fairly  to  the  jury  the  questions  of  fact  controverted ;  but  no  particular  form  is 
requisite,  and  every  material  question  raised  by  the  pleadings  is  presented  in 
the  issues  submitted,  and  there  was  no  error  in  rejecting  those  tendered. 
Meredith  v.  Ir(m  Co,,  99  N.  C.  576,  5  8.  E.  Rep.  659;  Cuthbertson  v.  Inmr- 
ance  Co.,  96  N.  G.  480,  2  S.  E.  Rep.  258,  and  cases  there  cited. 

2.  "During  the  course  of  the  trial  the  defendant's  counsel  proposed  to  read 
the  postal-card  referred  to  in  the  pleadings,  insisting  that  it  was  a  part  of  the 
application,  as  if  incorporated  in  the  original  application."  His  honor  i*e- 
f  used  to  allow  it  to  be  read  as  a  part  of  the  contract,  ''but  permitted  it  to  be 
read  as  evidence;"  and  to  this  defendant  excepted.  The  application  for  in- 
sarance, which  contains  numerous  questions  and  answers  and  stipulations  on 
the  part  of  the  applicant,  was  dated  the  2d  day  of  September,  1885,  and  signed 
by  Dickinson.  The  answer  to  the  question:  **In  whose  behalf  or  for  wiiose 
benetil  is  the  insurance  to  be  effected?"  "Three-fourths  to  T.  E.  Mace,  New 
Berne,  N.  C;  one-fourth  to  Amelia  Dickinson,  New  Berne,  N.  C.     ♦    *    * 
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Relation  to  the  party  to  be  insured,  wife  and  first  cousin."  Following  the 
questions  and  answers  is  the  following  stipulation:  '*It  is  hereby  declared 
that  the  above  are  fair  and  true  answers  to  the  foregoing  facts,  in  which 
there  is  no  suppression  of  Icnown  facts;  and  every  person  whose  nanne  is 
hereto  subscribed  adopts  as  his  or  her  own,  and  warrants  to  be  full,  complete, 
and  true,  and  to  be  the  only  statements  given  to  the  association  in  reply  to 
its  inquiries  which  shall  be  the  basis  of  the  contract  between  the  undersigned 
and  the  Provident  Life  Association. "  The  postal-card  was  dated  September 
14th  after  the  application  had  been  made  and  signed,  and  was  written  in  an- 
swer to  a  letter  from  the  secretary  of  the  company  in  regard  to  the  applica- 
tion ;  and  it  was  clearly  competent  upon  the  question  of  fraud,  as  any  other 
declaration  or  statement,  as  an  inducement  to  the  contract,  and  tending  to 
show  the  real  transaction,  would  be;  but  it  was  not  a  part  of  the  contract. 
The  defendant  says  that,  although  the  application  is  dated  September  2d,  and 
the  policy  is  dated  September  7th,  the  latter  was  in  fact  not  issued  tiil  the  17th 
of  September,  as  the  indorsement  shows,  and  as  is  admitted  by  plaintiff,  and 
would  not  have  been  issued  but  for  the  postal-card.  In  view  of  the  finding  of 
the  jury  in  regard  to  the  representation  in  the  postal-card  in  regard  to  the  indeht- 
edness  of  Dickinson  to  Mace,  we  fail  to  see  how  the  postal-card  could  invali- 
date the  policy.  We  are  unable  to  see  what  possible  effect  the  dependence  of 
Dickinson  upon  Mace  could  have  upon  the  application.  If  Mace  bad  been  de- 
pendent upon  Dickinson,  it  might  have  been  material,  as-  giving  the  former 
an  interest  in  the  life  of  the  latter;  but,  with  or  without  such  dependence,  the 
fact,  as  found,  that  Mace  was  a  creditor,  gave  him  an  insurable  interest  in 
the  life  of  Dickinson. 

3.  The  defendant  offered  in  evidence  certain  depositions  which  had  not 
been  passed  upon  by  the  clerk,  but  which,  it  was  agreed,  should  be  in  evi- 
dence subject  to  plaintiff's  objections.  The  following  questions  and  answers 
contained  in  the  deposition  of  W.  O.  Nelson,  secretary  of  defendant  company* 
were,  upon  objection  by  the  plaintiff,  excluded,  and  defendant  excepted: 
'' Question  h.  Please  state  whether  said  insurance  on  the  life  of  said  George  W. 
Dickinson  was  agreed  to  in  consequence  of  the  representations  in  said  postal- 
card  contained?  Ansioer.  Yes.  Q.  6.  Would  you  have  insured  him  but  for 
said  representations  in  said  postal-card?  A,  6.  Xot  upon  that  application 
and  for  Mace's  benefit.  We  fully  believed  at  the  time  that  the  postal-card 
was  written  by  Mr.  Dickinson,  and  would  not  for  a  moment  have  thought  of 
issuing  a  policy,  had  we  known  the  card  had  been  written  by  Mace.  Q.  7. 
What  relation  must  a  party  be  to  have  an  insurable  interest  in  the  life  of  an- 
other? A.  7.  Membei-s  of  the  same  immediate  family  have  an  insurable  In- 
terest in  the  lives  of  each  other;  but  outside  of  that  relationship  I  do  not 
think  an  insurable  interest  exists,  except  when  a  clear  dependency  of  the  in- 
sured upon  the  beneficiary  is  established.  We  regard  an  insurable  interest  to 
mean  an  interest  in  the  continued  life  of  the  insured,  and  not  an  interest  in 
his  death.  Q,  8.  If  a  party  desiring  insurance  on  the  life  of  another  is  a  cred- 
itor, what  amount  of  insurance  do  you  allow  him  to  take  out?  A.  8.  We 
permit  him  to  take  out  a  sufiicient  amount  of  insurance  to  cover  the  debt,  the 
interest  accruing,  and  the  probable  cost  of  sustaining  the  policy  during  the 
life  expectancy  of  the  insured.  It  is  always  understood,  however,  that  the 
beneficiary,  in  a  policy  of  this  kind,  will  only  be  entitled  to  recover  the  actual 
amount  of  his  claim  at  maturity  of  the  policy.  Q,  9.  Does  your  corajmny  al- 
low a  party  to  take  out  insurance  for  a  greater  amount  than  the  amount  due 
party  from  the  one  insured?  /I.  9.  Yes,  as  stated  in  my  reply  to  interroga- 
tory 8.  Q.  10.  Does  your  company  allow  parties  to  take  out  speculative  risks 
merely,  when  the  party  insured  is  not  indebted  to  the  one  applying  for  in- 
surance? A.  10.  No,  sir."  The  excluded  evidence  was  chiefiy  expressions 
of  opinion,  and  irrelevant.     There  was  no  error  in  excluding  it. 

4.  The  defendant  asked  the  court  to  give  the  following  special  instructions: 
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(1)  That  anv  statement  contained  in  the  atpplication  or  the  postal-card  is  as 
much  a  part  of  the  policy  as  tliOiigh  written  in  the  policy  itself,  and  tliat  if 
any  statement  therein  contained  be  false  the  plaintiff  cannot  recover.  (2) 
That  said  statements  being  made  by  the  contract,  warranties  are  made  by  the 
parties  mateiial  to  the  risk,  and,  if  any  are  false,  the  plaintiff  cannot  recover. 
^3)  That  if  the  insurance  company  asked  for  a  statement  on  the  point  of  the 
extent  and  character  of  any  indebtedness  from  the  deceased  to  the  plaintiff, 
and  he  failed,  to  furnish  it,  the  plaintiff  cannot  recover.  (4)  The  plaintiff 
can  only  recover,  if  at  all,  upon  the  amount  he  shows  to  be  due,  and,  if  he 
allows  that  the  deceased  only  owed  him  91,000  in  1884,  he  can  only  recover 
that  amount,  with  interest  from  September  17,  1884.  His  honor  refused  to 
giYe  these  instructions,  but  gave  the  charge  set  out  in  the  record,  which,  so 
fur  as  it  is  material  to  the  questions  before  us,  is  as  follows:  '*It  will  be  your 
duty  to  find  the  truth  of  the  matter  thus  submitted  to  you,  from  the  evidence 
in  the  case.  The  first  issue  devolves  upon  you  the  duly  of  determining 
whether  6.  W.  Dickinson  was  in  fact  indebted  to  the  plaintiff  at  the  time  he 
made  his  application  for  assurance  on  the  life  of  said  Dickinson  to  the  defend- 
ant. This  is  an  inquiry  into  a  matter  of  fact,  and  to  ascertain  how  the 
truth  of  the  matter  is.  It  will  be  your  duty  to  consider  all  the  evidence  bear- 
ing on  the  issue.  The  second  and  third  issues  are  already,  by  agreement  of 
counsel,  ordered  «  No,'  and  fourth  issue.  T.  £.  Mace,  the  fifth  issue,  requires 
you  to  find  how  the  fact  is. in  regard  to  whether  the  plaintiff  wrote  the  postal- 
cai-d  at  the  instance  or  by  the  authority  of  G.  W.  Dickinson;  and,  to  deter- 
mine how  this  is,  you  will  consider  all  the  evidence  bearing  on  that  issue. 
What  is  called  by  the  parties  here  the  policy  of  insurance  purports  to  be  a  con- 
tract. Now,  a  contract  is  a  proposal  on  the  part  of  one  party,  assented  to  or 
accepted  by  the  other  (larty.  If  there  is  any  fraud  used  in  procuring  the  as- 
sent of  one  of  the  parties,  then,  as  to  the  party  misled  by  siK;h  fraud,  or  mis- 
representation reasonably  relied  on,  it  vitiates  the  contract,  and  makes  it  void 
as  to  the  defendant  or  deceived  party.  It  then  becomes  mateiial  to  determine 
Whether  the  defendant  has  been  misled  by  false  representation,  or  whether  it 
was  induced  by  the  fraudulent  practices  of  the  parties  seeking  benefit  from 
the  contract.  Therefore  this  issue  is  submitted  to  you.  In  passing  upon  the 
issues  you  are  to  consider  all  the  testimony,  and  all  the  statements  made  in 
the  application,  which  are  wantinted  to  be  true  by  the  very  terms  of  the  ap- 
plication. You  are  likewise  to  take  into  your  consideration  the  postal,  not 
as  a  part  of  the  original  application,  but  as  evidence  of  what  was  passing  be- 
tween the  parties;  and,  if  it  was  written  and  received  by  the  defendant  before 
the  defendant  made  the  contract,  then  you  ara  to  give  it  such  weight  as  you 
think  it  properly  had  in  determining  whether  the  defendant  has  been  fraudu- 
lently induced  to  enter  into  this  alleged  contract.  Of  course,  in  considering 
the  contents  of  that  postal-card,  you  will  give  the  words  the  signification 
which  they  usually  and  commonly  bear.''  The  first  and  second  instructions 
asked  for  were  properly  refused,  for  the  reason  already  given  for  refusing  to 
allow  the  postal-card  to  be  read  as  a  part  of  the  original  application.  The  in- 
structions given  by  the  court  in  regard  to  the  postal-card  were  proper.  The 
record  does  not  disclose  any  evidence  that  would  warrant  the  third  instruction 
asked  for  It  nowhere  appears  that  the  defendant  company  ever  asked  for  a 
statement  of  the  character  and  extent  of  the  indebtedness  of  the  deceased  to 
the  plaintiff,  and  the  instruction  was  properly  refused.  The  same  can  be  said 
in  regard  to  the  fourth  instruction  asked  for.  Whether  Dickinson  was  in- 
debted to  the  plaintiff  or  not,  and  whether  only  in  the  sum  of  $l,000or  more,  as 
claimed  by  the  plaintiff,  was  properly  left  to  the  jury.  It  does  not  appear  from 
the  evidence  that  the  amount  due  was  only  ;B1,000,  with  interest  from  Sep- 
tember 17th;  and  the  jury  find,  as  a  fact,  that  it  was  ^2,250.  There  was  no 
error  in  refusing  the  instructions  asked  for. 

5.  After  verdict  the  defendant  moved  for  judgment  on  the  verdict  because 
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the  jury  answered  issaes  numbered  2  and  3  in  the  negative;  and  issue  num- 
bered 4,  "T.  E.  Mace/'  As  we  have  already  seen,  the  answer  to  the  inquiry 
of  the  defendant  contained  in  the  postal-cani  was  not  a  part  of  the  contract; 
but  the  inquiry  to  which  it  was  an  answer,  and  the  fact  that  the  policy  (though 
dated  September  7th)  was  not  delivered  till  after  the  receipt  of  the  postal-card. 
tends  to  show  quite  conclusively  that,  but  for  the  statement  in  the  postal-card 
that  the  plaintiff  was  a  creditor  of  Dickinson,  the  policy  would  not  have  been 
issued;  and  the  question,  therefore,  whether  Dickinson  w&s  indebted  to  Mace, 
became  material,  because  it  was  that  alone,  as  appears  fix>m  the  record,  which 
gave  Mace  an  insurable  interest  in  the  life  of  Dickinson,  and,  if  nntrne,  would 
have  been  fatal  to  the  plaintiff's  claim;  but  whether  Dickinson  was  depend- 
ent upon  Mace  or  not  was  in  no  way  material;  no  more  so  than  whether ^he 
WHS  his  "friend''  or  not.  The  dependence  of  Dickinson  upon  Mace  might 
have  given  the  former  an  insurable  interest  in  the  life  of  the  hitter,  but,  for 
the  purposes  of  this  action,  the  second  issue  was  entirely  immaterial,  and  its 
answer,  one  way  or  the  other,  could  neither  aid  nor  prejudice  either  party; 
and  the  same  may  be  said  of  the  third  and  fourth  issues.  The  submission  of 
Immaterial  issues,  unless  misleading,  cannot  be  assigned  as  error.  Ferry  v. 
Jackson,  88  N.  C.  103;  McDonald  v.  Carson,  94  N.  C.  497;  Cuthhertson  v. 
Insurance  Co.,  96  N.  C.  480,  2  S.  E.  Rep.  258;  Cumming  v.  Barber,  99  K.  C. 
832, 5  S.  £.  Hep.  903.  But  it  is  insisted  by  counsel  for  the  defendant  that  the 
verdict  of  the  jury  shows  that  the  statement  of  the  postal-card  was  false  in 
the  particular  named,  and  that  any  false  statement  vitiates  the  contract 
Undoubtedly  any  false  statement,  as  to  any  material  fact,  contained  in  the 
policy  or  in  the  application,  when  it  is  taken  as  a  part  of  the  contract  uf  in- 
surance, would  vitiate  it;  and  it  is  equally  true  that  the  parties  will  not  be 
heard  to  say  that  any  fact  deemed  of  sufficient  importance  to  be  incorporated 
in  the  application  and  policy,  as  signed  by  the  parties,  is  immaterial;  but  it 
could  hardly  be  said  that  whether  Mace  was  the  '* friend"  of  Dickinson,  or 
whether  Dickinson  was  "dependent"  upon  Mace,  or  whether  the  postal-card 
was  written  by  Mace  by  the  authority  of  Dickinson,  could  have  been  material, 
or  inducements  in  the  isi^uing  of  the  policy.  No  such  requirements  are  indi- 
Ciited  in  the  printed  form  for  queslions  and  answers.  Upon  the  question  of 
fraud  it  was  competent,  as  any  representations,  tending  to  show  the  conduct 
of  the  parties  in  relation  to  tlie  contract,  would  be;  and,  as  such,  it  was  sub- 
mitted to  the  jury  as  evidence.  The  cases  of  Bobbltt  y.  Insurance  Co.,  66  N. 
C.  70;  Sugp  v.  Insurance  Co.,  98  N.  C.  148,  3  S.  E.  Rep.  732;  Cuthbertson  v. 
Insurance  Co,,  96  N.  C.  480,  2  S.  E.  Rep.  258;  and  the  numerous  authori- 
ties which  have  been  brought  to  our  attention  by  the  industry  and  research  of 
counsel, — establish  the  principle  that  a  false  statement  made  in  the  applica- 
tion, when  the  application  conscitutt*s  a  part  of  the  contract,  will  render  the 
policy  void;  and  so  will  any  representation  of  a  material  fact  by  which  the 
company  is  misled,  if  falsely  and  fraudulently  made.  But,  in  the  ca«e  before 
us,  the  statements  in  the  postal-card  did  not  constitute  a  part  of  the  applica- 
tion, such  as  was  required  to  be  made  and  signed  by  the  applicant;  and  it  is 
found  by  the  verdict  that  the  only  material  representation  contained  in  it  was 
true,  and  it  was  further  found  that  the  policy  was  not  obtained  by  fraud  and 
misrepresentations.     There  is  no  error. 


State  v.  Anderson. 

(Supreme  CouH  of  North  Carolina,    October  23, 1388.) 

Crimtnal  Law — Conduct  of  Trial— Exclusiox  op  Evidence. 

On  a  trial  for  murder,  where  the  court  excludes  evidence  of  a  declaration  of  de- 
fendant in  regard  to  the  killing,  but,  on  the  witness  being  recalled,  permits  him  to 
tesUty  as  to  all  that  was  said,  the  exclusion  cannot  be  complained  of  for  error. 
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2.  Same— Pbosecutino  Attorney— Opening  Statement. 

It  is  in  the  discretion  of  the  trial  court  to  permit  the  prosecuting  attorney  to  open 
the  argument  hy  merely  stating  his  propositions  of  law,  without  discussing  the 
theories  relied  upon  by  the  state  as  to  the  facts. 

Indictment  of  one  Anderson  for  murder.  Defendant  was  convicted,  where- 
upon he  appeals. 

T?ie  Attorney  Oefieral,  for  appellee. 

Davis,  J.  Indictment  for  the  murder  of  W.  H.  Porter,  tried  before  Avery, 
J.,  at  September  term,  1888,  of  the  superior  court  of  Wayne  county.  There 
was  a  verdict  of  guilty,  and  the  defendant  appealed.  Only  two  questions  are 
presented  in  the  record: 

1.  One  T.  J.  Vinson,  a  witness  for  the  defendant,  who  had  been  examined 
and  cross-examined,  was  recalled  for  further  cross-examination,  and,  in  reply 
to  the  question,  "When  the  prisoner  was  talking  to  you,  in  front  of  the  car- 
riage shop,  did  he  not  tell  you  that  he  had  stricken  Porter  [the  deceased]  witli 
a  rock?"  testified:  "When  I  was  talking  to  Anderson,  in  front  of  the  buggy 
shop,  he  did  not  tell  me  that  he  struck  Porter  with  a  rock."  The  counsel 
for  prisoner  then  insisted  that  he  had  a  right  to  ask  the  witness  what  the 
prisoner  did  say  in  front  of  the  carriage  shop,  as  to  whether  he  was  the  per- 
son who  struck  Porter.  On  objection  the  court  held  that,  as  no  part  of  the 
conversation  had  been  called  out  by  the  question  from  the  solicitor,  the  pris- 
oner did  not  have  a  right  to  have  his  declaration  on  that  occasion  put  in  evi- 
dence. Prisoner  excepted.  The  witness  then  said:  "Anderson  did  not  say 
that  he  struck  Porter  with  a  rock;  he  did  not  say  anything  like  that. "  After- 
wards, as  the  record  shows,  the  prisoner  in  his  own  behalf  testified,  among 
other  things:  "I  met  Jeff  Vinson  and  had  a  conversation  with  him  about 
Porter.  I  did  not  strike  Porter  Uiat  night.  I  had  no  hard  feeling  against 
Porter,  and  he  had  none  against  me."  T,  J.  Vinson  was  again  recalled,  and 
testified:  "I  first  saw  Anderson  after  Porter  was  stricken,  near  the  boarding- 
house.  I  said,  'Mr.  Porter  is  stricken,  and  they  say  you  did  it.*  He  said  he 
did  not.  We  went,  leaving  there,  down  the  street  from  the  boarding-house. 
We  walked  down  to  the  carriage  factoiy,  and  he  kept  saying,  •  I  did  not  do  it' 
He  then  said  he  was  going  back  up  there,  and  if  they  arrested  him  they  would 
arrest  him  wrongfully."  Whether  there  was  or  was  not  error  in  refusing  to 
permit  the  witness  Vinson  to  testify  as  to  what  the  prisoner  did  say,  wlien 
the  evidence  was  first  offered,  we  are  relieved  of  the  necessity  of  considering 
or  passing  upon  the  question,  in  view  of  the  fact  that  the  witness  Vinson 
was  again  recalled  and  testified  as  to  what  the  accused  did  say,  and,  if  tliere 
was  any  error,  it  was  thus  cured.  In  fact,  the  evidence,  when  brought  out, 
as  it  was,  in  corroboration  of  the  prisoner,  was  more  beneficial  to  him  than 
it  would  have  been  if  it  had  been  permitted  when  objected  to  and  excluded, 
and,  having  been  admitted,  we  can  see  no  possible  prejudice  that  could  have 
resulted  to  the  prisoner.  If  there  was  any  error  or  just  ground  of  complaint, 
it  was  removed.  Gilbert  v.  James,  86  N.  0.  244,  and  the  cases  there  cited; 
State  V.  Freeman,  100  N.  C.  129,  5  S.  E.  Rep.  921. 

2.  "Counsel  for  the  prisoner  insisted  that  the  solicitor,  who  appeared  alone 
for  the  state,  should  be  required  by  the  court  to  make  an  opening  speech  as 
well  as  to  conclude  the  arijuraent.  The  court  decided  that  it  was  proper  for 
the  solicitor  to  state  fully  the  propositions  of  law  upon  which  he  relied,  and, 
if  the  solicitor  should  fail  to  do  so,  the  court  would,  in  its  discretion,  hear  tiie 
prisoner's  counsel  in  answer  to  any  proposition  of  law  submitted  for  the  first 
time  by  the  solicitor  in  his  closing  argument.  The  solicitor,  after  some  ob- 
jection, simply  stated  his  proposition  as  to  the  law  applicable  to  the  case,  but 
made  no  full  opening  argument  upon  the  facts.  The  priBoner's  counsel  ex- 
cepted to  the  refusal  of  the  court  to  order  and  require  the  solicitor  to  discuss 
the  theory  or  theories  relied  upon  by  the  state  as  to  the  facts."  In  State  v. 
Davidf  4  Jones,  (N.  C.)  353,  it  is  said;    "The  proper  rule  is  that  the  party 
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having  the  right  to  conclude,  opens  the  argument;  the  opposite  partjthen  has 
an  opportunity  to  reply,  and  he,  in  his  turn,  may  reply,  by  way  of  conclusion." 
It  is  also  there  said  that  "common  fairness  suggests"  that  the  counsel  having 
the  right  to  open,  should  be  required  to  state  the  grounds  upon  which  he  re- 
lies; otherwise,  views  might  be  presented  and  inferences  drawn  from  the  evi- 
dence which  would  go  to  the  jury  unanswered.  But  the  question  as  to  who 
shall  open  and  who  shall  conclude  the  argument,  except  in  cases  where  no  evi- 
dence is  introduced  by  defendant,  is  now,  by  rule  6, 92  N.  C.  852,  left  to  the  court, 
and  its  ** decision  shall  be  final  and  not  reviewable. "  Full  power  is  given  to  the 
court,  in  its  discretion,  to  see  that  in  the  conduct  of  the  argument  no  preju- 
dice shall  result  to  either  party  by  any  improper  statement  of  counsel;  but  it 
would  often  be  difficult  for  the  court  to  determine  how  far  counsel,  in  open- 
ing, should  be  required  to  go,  and  we  think  the  question  must  necessarily  be 
left  largely  to  his  discretion.  Brooks  v.  Brooks,  90  N.  C.  142;  Cheek  v.  Wat- 
son, Id.  307;  Austin  v.  SeoresU  91  N.  C.  214;  State  v.  Keen,  100  N.  C.  509,  6 
S.  E.  Hep.  91.  We  were  not  favored  with  an  argument  for  the  prisoner,  but 
it  is  stated  in  the  case  that  "the  motion  for  a  new  trial  was  solely  on  the 
ground  of  excluding  testimony,"  and  we  suppose  it  was  not  intended  that  the 
second  exception  should  be  relied  on  in  this  court;  but  we  think  neither  ex- 
ception will  avail  the  prisoner.    There  is  no  error. 


Epps  et  ux.  V.  Flowers  et  aL 
(Supreme  Court  of  North  Carolina*    October  23, 188S.) 

1,  DowBR— Assignment— PRAOTiCE—AMENUMBirT  ov  Bumhonb. 
Under  Code  N.  C.  §  279,  providing  that  the  summons  in  special  proceedings  shall 

require  defendant  to  appear  at  the  office  of  the  clerk  of  the  superior  court  on  a  day 
namedf  and  section  2111,  providing  that  a  widow  may  apply  for  an  assignment  of 
dower  by  petition  in  superior  court,  as  in  other  cases  of  special  proceedings,  where 
an  action  to  recover  dower  is  commenced  by  summons  returnable  before  the  judge 
of  the  superior  court  at  term,  he  may  remand  the  proceeding  to  the  clerk,  where 
the  summons  may  be  so  amended  as  to  be  made  returnable  before  him. 

2.  Same— Limitation— Disability  op  Feme  Covert. 
Under  Code  N.  C.  f  148,  allowing  a  married  woman  to  bring  her  action  within 

three  years  after  dlscoverture,  notwithstanding  the  period  prescribed  by  the  stat- 
ute of  limitations,  and  section  170,  which  provides  that  "where  two  or  more  disa- 
bilities shall  co-exist  at  the  time  the  right  of  action  accrues,  the  limitation  shall  not 
attach  until  they  all  be  removed, "  where  an  infant  married  woman  joins  with  her 
husband  in  a  deed,  and,  before  her  arrival  at  age,  enters  into  a  second  marriage, 
time  is  not  counted  against  her  right  to  dower  m  the  lands  conveyed  until  the  re- 
moval of  the  latter  disability. 

8.  Husband  and  Wife— Convetancb  bt  Feme  Covert-^Privatb  Examination. 

Under  the  provision  of  the  Revised  Code  N.  C.  that  deeds  made  by  married  women 

and  observing  the  prescribed  forms  stand  ''upon  the  same  footing  and  are  open  to 

I  like  defenses  "  as  deeds  made  by  persons  who  are  sui  jurts^  the  pnvate  examination 

of  an  infant /erne  covert  is  not  conclusive  and  does  not  bar  any  right  of  dower  she 

I  might  have  in  the  lands  conveyed. 

I  Appeal  from  snperior  court,  W^yne  county;  Merrimon,  Judge. 

Action  by  John  £.  Epps  and  Annie  J.,  his  wife,  against  Elizabeth  Flowers 
and  othera  for  an  assignment  of  dower  in  lands  of  a  former  husband  of  said 
Annie  J.  From  an  order  remanding  the  cause  to  the  clerk,  defendants  ap- 
peal.   Code,  §  279,  provides  that  "the  summons  in  special  proceedings  shall 

;  command  the  otHcer  to  summon  the  defendant  to  appear  at  the  office  of  the 

clerk  of  the  superior  court  on  a  day  named,"  etc.  Section  2111  provides  that 
a  widow  may  apply  for  an  assignment  of  dower  by  petition  in  superior  court, 
as  in  other  cases  of  special  proceedings.  Section  148  allows  a  married  woman 
to  bring  her  action  three  years  after  dlscoverture,  notwithstanding  the  statute 
of  limitations. 

W,  H,  Allen,  for  appellants.     IV.  T.  Dortch^  for  appellees. 
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Smith,  C.  J.  This  action,  for  the  recovery  of  dower  in  certain  lands  al- 
leged to  have  been  owned  by  a  former  deceased  husband  of  the  feme  plaintiff 
in  his  life-time  and  subject  to  her  right  of  dower,  was  begun  by  the  issue  of 
a  summons  made  returnable  and  returned  before  the  judge  of  the  superior 
court  of  Wayne  at  the  regular  spring  term  thereof,  in  the  year  1887  The 
complaint  alleges  the/<?me  plaintiff's  marriage  in  May,  1874,  with  George  W 
Johnson;  his  death  in  November,  1876,  and  Intestacy;  bis  seizure  in  fee  of 
certain  lots,  particularly  designated,  in  the  town  of  Mount  Olive;  and  the 
possession  of  the  different  lots  by  the  several  defendants  who  claim  title 
thereto,  and  their  wrongful  withholding.  It  then  proceeds  to  say:  (4)  That 
iluring  coverture  her  first  husband  made  deeds  of  conveyance  of  said  lots,  in 
the  execution  of  which  she  Joined  and  was  privily  examined,  and  under  which 
the  defendants  claim  title,  but  that  at  the  time  the  feme  plaintiff  was  under 
the  age  of  21  years,  and  that,  while  the  intermarriage  of  the  plaintiffs  took 
place  on  December  26, 1877,  she  did  not  attain  her  majority^until  December 
of  the  following  year.  The  defendants  join  in  a  demurrer  to  the  complaint, 
and  assign  as  the  grounds  thereof:  ''(1)  For  that  the  superior  court,  in  term, 
has  no  jurisdiction  of  the  cause  of  action  set  out  in  the  complaint,  in  that  it 
is  alleged  that  the  plaintiff  is  entitled  to  dower  in  certain  lands,  and  there  is 
no  allegation  of  any  equitable  element  entitling  her  to  bring  her  action  to  su- 
perior court  in  term.  (2)  For  that  the  complaint  does  not  state  facts  suflScient 
to  constitute  a  cause  of  action  in  this  court,  in  that  the  plaintiff  alleges  that  she 
is  entitled  to  dower  in  certain  lands  and  does  not  allege  any  equitable  element 
entitling  her  to  bring  her  action  in  said  court.  Wherefore  defendants  pray 
judgment  (1)  that  this  action  be  dismissed;  (2)  for  costs."  The  complaint 
was  afterwards,  with  leave  of  the  court,  amended  so  as  to  charge  the  de- 
fendants with  the  rents  and  profits  received  during  their  sep^irate  occupa- 
tion by  the  defendants.  The  court,  on  the  hearing  of  the  issue  mad-  upon  the 
demurrer*  overruled  it,  and  suggested  to  the  plaintiffs  to  obtain  leave  of  the 
clerk  to  so  amend  the  summons  as  to  make  it  returnable  before  him,  in 
the  superior  court.  From  this  judgment  the  defendants  appeal,  and  present 
for  review  the  sufiicienc^  of  the  objections  to  the  further  prosecution  of  the 
action. 

The  order  of  remand  followed  by  the  suggested  ametidment  of  the  process 
would,  if  allowable  to  be  made,  remove  the  jurisdictional  impediment  and  place 
tfie  cause  before  the  clerk,  acting  for  the  superior  court,  as  in  case  of  a  special 
proceeding.  Code,  §§  279, 2111.  In  our  opinion,  there  being  but  one  superior 
court,  whose  functions  are  in  certain  cases  exercised  by  the  clerk,  this  dispo- 
sition of  the  case  was  proper  and  warranted  by  rulings  heretofore  made  in 
this  court.     Cheatham  v.  Crervs,  81  N.  C.  343;  Capps  v.  Capps,  85  N.  C.  408. 

But,  assuming  the  acquirement  of  jurisdiction,  there  is  a  f  uflher  insuper- 
able difficulty  in  the- way  of  the  defendants.  The  deed  of  Johnson  and  wife 
was  made  when  tlie  latter  was  alike  under  age  and  under  coverture,  so  that 
she  was  incapable  of  making  a  valid  and  irrevocable  deed,  even  though  the 
forms  prescribed  for  married  women  were  strictly  pursued.  But  this  did  not 
remove  the  disability  from  infancy,  and  before  the  latter  terminated  she  en- 
tered into  a  second  marriage,  since  which  she  h^is  arrived  at  full  age.  It  is 
true  a  long  period  elapsed  after  the  deed  was  made,  and  a  period  of  nearly  10 
years,  also,  after  the  feme  plaintiff  arrived  at  full  age,  before  the  claim  to 
dower  in  this  suit  was  asserted,  yet  there  has  been  no  time  when  both  disa- 
bilities were  removed  so  that  she  was  free  to  act  and  time  could  be  counted 
against  her,  as  required  by  the  Code,  §§  14b,  170.  The  defect  in  the  mak- 
ing of  the  deed,  so  far  as  it  affects  her,  is  that  she  was  unable  to  relinquish 
her  inchoate  right  to  dower  in  the  land,  for  the  statute  gives  effect  only  to 
deeds  executed  by  married  women  according  to  its  provisions  as  to  such  deeds 
as  are  executed  by  others  who  must  have  attained  the  age  of  21  years.  Now, 
the  deeds  of  infants,  as  such,  are  voidable,  capable  of  ratification  or  of  repudi- 
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ation  when  that  disability  ceases,  and  this  may  be  indicated  by  the  acts  of  the 
pHTty,  and  perhaps  by  long  and  unreasonable  acquiesence  in  the  possession 
and  enjoyment  of  the  property  by  those  claiming  under  the  conveyance.  But 
since  the  option  of  disaifirmance*has  been  afforded  the  plaintiff  has  been  under 
a  renewed  disability,  preventing  the  consequences  ordinarily  following  a  fail- 
ure to  exercise  her  option  and  leaving  her  free  to  do  so  in  the  institution  of 
her  present  suit. 

The  only  question  then,  the  difficulties  adverted  to  being  out  of  the  way,  is 
as  to  the  effect  of  the  private  examination  of  tUefeme  plaintiff  upon  her  claim 
of  dower.  As  the  .statute  existed  previous  to  the  Revised  Code,  such  an  ex- 
amination and  action  under  it  was  heJd  to  be  conclusive  in  the  nature  and 
with  the  force  of  a  judicial  determination  which  could  only  be  reached  by  a 
direct  impeaching  proceeding.  But,  as  modified  in  the  Eevised  Ck>de,  it  is  de- 
clared that  deeds  made  by  married  women,  while  strictly  observing  the  pre- 
scribed forms,  stand  "  upon  the  same  footing  and  are  open  to  like  defenses'*  as 
deeds  made  by  {)ersons  who  are  sui  juris.  The  subject  is  fully  considered  in 
the  case  of  Jones  v.  Cohen,  82  N.  C.  75,  and  we  are  content  with  a  simple 
reference  to  it,  without  further  comment.  As  there  has  been  no  effeetaal  act 
imparting  validity  to  the  deed,  because  of  a  second  coverture  supervening  be- 
fore the  feme  attained  full  age,  nor  can  it  be  inferred  from  her  silence  and  in- 
action because  of  such  coverture,  we  are  of  opinion  that  upon  the  face  of  the 
complaint  there  is  a  sufficient  cause  of  action  stated,  so  that,  when  placed  in 
the  rightful  jurisdiction,  the  cause  must  proceed.  There  is  no  error,  and  the 
judgment  must  be  affirmed. 


Kreth  0.  Rogers  et  ah 
(Supreme  Court  of  North  Carolina.    October  92, 1888.) 

1.  FRAUDULENT  CONVEYANCES— StOCK  OP  GoODS— POSSESSION— EviDENOB  OF  PrAUD. 

Plaintiff  sold  a  stock  of  goods  to  the  mortgagor,  taking  his  notes  due  suooeflsively 
at  different  times  for  the  price,  and  to  secure  pajrment  took  a  mortgage  on  the 
goods,  which  provided  that  the  business  should  be  carried  on  by  the  mortgagor,  and 
contained  provisions  that  from  its  proceeds  the  mortgagor  would,  in  a  reasonable 
time,  pay  the  price.  Nothing  showed  that  the  mortgage  was  executed  in  bad  faith, 
or  to  secure  antecedent  debts,  and  within  a  few  months  the  mortgagor  paid  more 
than  $600  on  the  debt.  Held  sufficient  evidence  to  rebut  any  presumption  of  fraud, 
because  the  mortgagor  had  possession  of  and  sold  the  goods,  and  in  violation  of  his 
agreement  bought  other  goods,  and  intermingled  them  with  those  purchased  from 
plaintiff. 

2.  CoxPusioN  OP  Goons— Burden  of  Proof— Laches. 

Where  the  goods  to  which  plaintiff  was  entitled  were  intermingled  with  like 
goods  purchased  by  the  mortgagor  of  defendants,  the  mortgage  having  been  re- 
corded, the  burden  of  proof  was  on  defendants  to  designate  their  goods:  since  in 
selling  goods  to  the  mortgagor,  with  knowledge  that  he  would  probably  intermin- 
gle them  with  those  of  the  plaintiff,  they  were  guilty  of  laches,  and  the  undistin- 
gulshable  goods  became  the  property  of  plaintiff. 

Appeal  from  superior  court,  Wake  county;  Shipp,  Jndge. 
M.  C.  D.  Kreth,  plaintiff,  sued  J.  A.  Rogers  et  al,,  defendants,  in  claim 
and  delivery.    Judgment  for  plaintiff,  and  defendants  appe^il. 
Battle  ct*  MordeoaU  for  appellee.     Batchelor  <ft  Devereux,  for  appellants. 

Merrimon,  J.  The  parties  agreed  upon  and  submitted  to  the  court  the 
following  statement  of  facts:  On  and  immediately  prior  to  February  1, 1887, 
the  plaintiff  was  the  owner  of  a  stock  of  tailoring  goods,  and  tailor^s  utensils, 
and  furniture  and  fixtures  of  a  merchant  tailor's  establishment,  in  the  city  of 
Kaleigh;  said  goods,  etc.,  being  then  in  a  store-house  on  Fayetteville  street, 
until  recently  theretofore  occupied  by  the  firm  of  Kreth  &  Weikel.  That  on 
February  1, 1887,  the  plaintiff  sold  all  of  said  goods,  etc.*  to  the  defendant  A. 
Belsmeyer;  and,  con  tern  poraneoiisly  with  such  sale,  said  Belsmeyer,  to  secure 
the  purchase  money  for  such  goods,  etc.,  made  and  delivered  the  mortgage  set 
forth  below.    That  the  said  purchase  money  was  to  be  paid  in  installments. 


Digitized  by  VjOOQIC 


N.  C]  KRBTH  V.  RISERS.  688 

according  to  the  tenor  and  effect  of  the  notes  of  said  Belsraeyer  to  plaintiff. 
That  at  the  time  of  the  above  sale  said  A.  Belsmeyer  was  a  tailor  by  trade, 
and  had  no  property  other  than  that  purchased  as  above  from  plaintiff,  and 
owed  other  debts  to  other  persons,  and  was  insolvent.  These  debts  were  due 
to  Henkelman»  Jackson  <fc  Co.,  and  to  Focke  A  Sprenkle,  and  amounted  to  two 
or  three  hundred  dollars,  and  have  been  since  paid.  The  plaintiff  did  nob 
know  of  them  when  the  mortgage  was  made  to  her.  That  said  A.  Belsmeyer 
took  possession  of  said  goods,  etc.,  sold  to  him  by  plaintiff,  and  proceeded  to 
manufacture  the  same  into  suits,  and  bought  other  goods  from  the  defendants 
Henkelman,  Jackson  &  Co.,  and  from  other  parties,  and  with  all  the  goods 
thus  purchased  by  him  from  the  plaintiff,  and  from  Henkelman,  Jackson  A 
Co.,  and  other  parties,  he  carried  on  the  merchant  tailoring  business  in  the 
city  of  Kaleigh  for  nearly  12  months,  and  until  the  sale  by  him  to  Henkelman, 
Jackson  &  Co.,  as  hereinafter  stated.  That  he  carried  on  this  business  with 
the  goods  thus  obtained  by  him  without  any  control  or  interference  on  the 
part  of  the  plaintiff  or  any  other  person.  That  in  this  way  he  sold  off,  prior 
to  the  commencement  of  this  action,  a  considerable  amount  of  goods,  includ- 
ing a  large  part  of  that  purchased  of  plaintiff.  That  he  paid  plaintiff  some- 
thing over  4;600  from  the  proceeds  of  such  sales,  and  used  the  residue  of  such 
proceeds  ia  payment  of  other  debts  due  and  owing  by  him,  and  in  his  busi- 
ness, and  for  his  family  and  household  expenses.  That  between  the  1st  day 
of  February,  1887,  and  16th  day  of  Janimry,  1888,  the  said  A.  Belsmeyer  be- 
came indebted  to  the  defendants  Hinkeiman,  Jackson  &  Ca,  without  the 
knowledge  of  plaintiff,  for  goods  purchased  of  them  as  aforesaid,  to  be  used 
in  his  said  business  as  a  merchant  tailor,  in  the  sum  of  eight  hundred  and 
sixty-three  dollars  and cents;  and,  being  so  indebted,  he  made  and  deliv- 
ered to  said  Henkelman,  Jackson  &  Co.  another  mortgage  to  secure  the  said 
debt.  That,  immediately  upon  the  execution  of  the  said  other  mortgage,  the 
defendants  Henkelman,  Jackson  So  Co.  took  possession  of  the  goods  described 
in  the  complaint,  which  were  conveyed  to  them,  and  held  possession  of  the 
same,  through  their  agent,  the  defendant  J.  A.  Rogers,  until  the  17th  day  of 
January,  18&,  when  said  goods  were  taken  from  their  possession  by  the  sher- 
iff of  Wake  county,  under  and  by  virtue  of  process  caused  to  be  issued  by  the 
plaintiff  in  this  action,  and  were  by  said  sheriff  delivered  to  plaintiff,  by  whom 
they  have  since  been  sold  and  disposed  of.  That  the  goods  described  in  the 
complaint  consisted  of  some  of  those  originally  purchased  by  said  Belsmeyer 
from  the  plaintiff,  and  some  purchased  by  him  from  defendants  Henkelman, 
.Jackson  &  Co.,  and  some  purchased  by  him  from  other  persons.  All  said 
goods  were  so  intermingled  as  not  to  be  separable  or  distinguishable  at  the 
time  of  the  seizure  by  the  shf'riff.  That  the  matters  of  fact  stated  in  said 
mortgages  are  admitted  to  be  true,  except  as  modilied  herein.  That  plaintiff 
claims  these  goods  in  this  action  as  mortgagee,  and  the  indebtedness  still  due 
upon  her  mortgage  is  more  than  91,300.  The  defendants  Henkelman,  Jack- 
son &  Co.  claim  said  goods  as  mortgagees,  and  the  whole  indebtedness  secured 
"by  these  mortgages  is  still  due.  That  the  value  of  the  goods  described  in  the 
complaint  is  $1,250.  That  both  of  said  mortgages  were  duly  proved  and  reg- 
istered in  the  office  of  the  register  of  deeds  in  and  for  the  said  county  of  Wake, 

the  first  on  the  8d  day  of  February,  1887,  and  the  second  on  the day 

of  January,  1888.  A  jury  trial  is  waived  by  the  parties,  and  it  is  agreed  that 
the  court  shall  decide  all  issues,  both  of  law  and  fact,  upon  the  foregoing  case 
agreed.  It  is  agreed  between  the  parties  that  if  the  court  shall  be  of  the  opin- 
ion, upon  the  foregoing  case  agreed,  the  plaintiff  is  the  owner  of  and  entitled 
to  hold  the  said  goods  and  property,  then  judgment  shall  be  entered  that  the 
plaintiff  retain  possession  of  the  said  goods  and  propeity,  and  recover  her  costs 
of  the  defendants.  If,  on  the  contrary,  the  court  shall  be  of  the  opinion  that 
the  defendants  Henkelman,  Jackson  &  Co.  are  the  owners  of  the  goods,  and 
entitled  to  the  possession  thereof,  then  judgment  shall  be  entered  in  favor  of 
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Henkelman,  Jackson  &,  Go.  for  the  sum  of  #863,  less  credit  of  925,  and  inter- 
est on  Clieir  counter-claim,  and  for  their  costs  afi^nst  the  plaintiff.  "The  court 
upon  the  facts  set  out  in  the  case  agreed,  found,  as  a  conclusion  of  law  and 
fact,  that  tlie  mortgage  made  by  the  defendant  A.  Beismeyer  to  the  plaintiff, 
dated  February  21,  ISiBT,  was  not  made  with  the  purpose  and  intent  to  delay, 
hinder,  and  defraud  the  creditors  of  said  Beismeyer,  or  such  person  as  should 
thereafter  purchase  from  him;  and  upon  the  above  finding,  and  other  facts  in 
the  case  agreed,  it  is  considered,  ordered,  and  adjudged  that  the  plaintiff  is  the 
owner  of,  and  entitled  to  hold,  the  goods  and  property  described  in  the  pleadings, 
and  in  controversy  in  this  action,  and  that  plaintitf  retain  possession  thereof, 
and  recover  of  the  defendants  his  costs  of  this  action. "  From  this  judgment 
the  defendants,  having  excepted,  appealed  to  this  court. 
.  The  defendants  contended  that  on  the  facts  agreed  the  plaintiff  had  not 
rebutted  the  presumption  of  fraud,  and  that  the  mortgage  to  the  plaintiff 
was  fraudulent  and  void  as  to  the  defendants  Henkelman,  Jackson  So  Co.,  and 
and  that  therefore  the  plaintiff  could  not  recover.  His  honor  declined  so  to 
hold,  but  held  that  the  mortgage  was  not  fraudulent  under  these  facts.  The 
defendants  Henkelman,  Jackson  &  Go.  excepted  to  this  ruling,  and  assigned 
the  same  as  error.  Tde  defendants  f  urcher  contended  that  there  was  no  auffi- 
oient  description  of  the  property  conveyed  in  the  mortgage,  and,  as  after-ac- 
quired property  was  so  mixed  with  that  on  hand  when  the  mortgage  was  made 
as  not  to  be  distinguishable,  that  no  property  passed  to  the  plaintiff,  or  at  least 
that  only  such  property  passed  as  was  on  hand  wiien  the  mortgage  was  exe- 
cuted; and,  as  this  could  not  be  separated,  Uiat  the  plaintiff  was  not  entitled 
to  recover  in  this  action.  His  honor  refused  so  to  hold,  but  ruled  that  all  the 
goods  on  hand  when  the  plaintiff  took  possession  under  the  proceedings  in 
this  action  were  covered  by  the  mortgage,  and  that  the  plaintiff  was  entitled 
to  recover  them.  To  this  ruling  abo  the  defendants  Henkelman,  Jackson  Sc 
Go.  excepted,  and  assigned  the  same  as  error. 

The  following  is  a  copy  of  the  deed  of  mortgage  under  which  the  plaintiff 
claims: 

*' North  Carolina^  Wake  County »  This  deed,  made  by  August  Beismeyer, 
now  of  the  city  of  Kaleigh  and  said  state,  late  of  the  county  of  Wilson,  to 
Mary  G.  D.  Kreth,  also  of  the  city  of  Kaleigh,  witnesseth,  that  for  and  in  con- 
sideration of  thesum  of  twenty-five  hnndreci  dollars,  to  said  August  Beismeyer 
in  hand  paid  by  said  Mary  G.  D.  Kreth,  the  receipt  whereof  is  hereby  acknowl- 
edged, the  said  August  Beismeyer  hath  bargained  and  sold,  and  he  doth  hereby 
bargain,  sell,  and  convey,  unto  said  Mary  O.  D.  Kreth,  her  executors,  adminis- 
trators, and  assigns,  forever,  the  following  described  property,  to- wit:  All 
Iht^  Slock  of  cloth,  clothing,  tailors'  trimmings,  sewing-machine,  desk,  stove 
and  pipe,  tables,  tailors*  utensils,  lamp,  chairs,  and  boxes,  in  the  store-house 
on  Fayetteville  street,  lately  occupied  by  Kreth  &  VVeikel,  being  the  property 
tiiis  day  sold  by  said  M.  G.  D.  Kreth  to  said  Beismeyer,  and  all  property  of 
like  character  which  the  said  Beismeyer  shall  acquire  for  and  in  his  business 
as  a  merchant  tailor,  until  the  mortgage  shall  be  satisfied;  and  he  covenants' 
with  said  M.  G.  D.  Kreth  to  buy  for  cash  and  to  keep  the  stock  of  goods  fully 
up  to  present  value,  and  not  to  remove  such  stock  from  said  city;  to  have  and 
to  hold  the  said  property,  with  all  privileges  and  appurtenances  thereto  in  any- 
wise appertaining  or  belonging,  unto  her,  the  said  M.  G.  D.  Kreth,  her  exec- 
utors, administrators,  and  assigns,  forever.  The  conditions  of  this  deed  are 
such  that  whereas,  the  said  August  Beismeyer  and  one  Bernard  Greenwood, 
of  Wilson  county,  are  justly  indebted  to  said  M.  G.  D.  Kreth  in  the  sum  of 
twenty-live  hundred  dollars  for  the  purchase  uioney  of  said  articles  of  prop- 
erty bought  by  said  Beismeyer,  as  evidenced  by  the  thirteen  single  bonds  of 
said  A.  Beismeyer  and  B.  Greenwood,  bearing  even  tenor  and  date  herewith; 
said  bonds  b  aring  interest  from  date  at  the  rate  of  eight  per  centum  per  an- 
num :  now,  theretore,  if  said  bonds  and  interest  thereon  shall  be  promptly 
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paid  according  to  the  tenor  of  the  same,  then  this  deed  shall  be  null  and  void; 
otherwise  to  remain  in  full  force  and  effect.  And  if  default  shall  be  made  in 
the  payment  of  any  of  said  bonds  when  the  same  shall  fall  due,  or  shall  commit 
a  breach  in  either  of  his  said  covenants,  then  in  either  such  event  said  Mary 
C.  D.  Kreth,  her  executora,  administrators,  and  assigns,  are  hereby  fully  au- 
thorized and  empowered  to  take  possession  of  and  sell  the  above-conveyed 
property  at  public  outcry,  at  the  couii-hoase  in  Baleigh,  after  advertisement 
for  twenty  days  in  some  newspaper  published  in  Raleigh,  for  cash,  and  out 
of  the  proceeds  to  deduct — Firsts  the  costs  ot  advertisement  and  sale;  »ef:ondf 
the  amount  which  shall  then  be  due  on  said  bonds,  with  interest  accrued  to 
day  of  sale;  and,  if  there  should  tlien  remain  any  surplus,  to  pay  the  same 
over  to  the  said  A.  Belsnieyer,  his  personal  representatives  or  assigns.  And, 
in  the  event  of  a  sale  under  this  power,  said  M.  G.  D.  Kreth,  her  executors, 
administrators,  and  assigns,  are  fully  empowered  to  execute  all  necessary  deeds 
and  instruments  of  conveyance  to  the  purchaser  or  purchasers  of  said  property. 
It  is  farther  expressly  undei-stood  and  agreed  between  the  parties  hereto  that 
if  default  shall  be  made  in  the  payment  of  either  of  said  bonds,  when  the  same 
shall  be  due,  then  all  of  said  ix>nd8  shall  immediately  become  due  and  payable, 
whether  due  by  their  terms  at  the  time  of  such  default  or  not;  and  the  said 
Mary  0.  D.  Kreth,  her  executors,  administrators,  and  assigns,  shall  be  at  lib- 
erty to  exercise  the  power  of  sale  above  given  and  conferred,  notwithstanding 
the  fact  that  one  or  more  of  said  bonds  shall  not  at  the  time  of  said  default  be 
due  and  demandable  by  their  terms.  And  said  A.  Belsmeyer  further  cove- 
nants that  he  will  pay  all  taxes  that  shall  be  assessed  on  said  property  while 
any  of  the  money  secured  by  this  mortgage  shall  remain  unpaid,  and  that  he 
will  keep  the  same  insured  in  some  insurance  company  in  good  standing,  hav- 
ing a  resident  agent  in  the  county  of  Wake,  for  the  benefit  of  the  mortgagee 
and  her  assigns,  in  a  sum  not  less  than  82,500,  as  long  as  anything  shall  re- 
main due  on  the  amount  hereby  secured.  And  if  he  fails  to  pay  said  taxes, 
and  to  effect  and  keep  up  said  insurance,  the  mortgagee  aforesaid  shall  be  at 
liberty  to  pay  said  taxes,  and  to  effect  and  maintain  said  insurance;  and  any 
sum  or  sums  by  her  or  them  so  paid  shall  be  added  to  the  principal  of  the  sum 
then  due  on  the  first  of  said  bonds  thereafter  to  become  due,  and  draw  inter- 
est accordingly. 

"  In  testimony  whereof  the  said  August  Belsmeyer  hath  hereto  set  his  hand 
and  se^tl  this  1st  day  of  February,  A.  D.  1887, 

''Witness:    Alkx.  Kreth.  A.  Belshbybr.    [Seal.]*' 

It  was  conceded  on  the  argument  that  the  deed  of  mortgage  under  which 
the  plaintiff  claims  title  to  the  goods  in  controversy  was  not  upon  its  face 
fraudulent  and  void  in  law;  but  it  was  contended  the  facts  recited  in  the 
deed,  and  other  facts  in  evidence,  raised  the  presumption  of  fact  that  it  was 
fraudulent,  and  that  such  presumption  had  not  ,been  rebutted.  If  it  be 
grants  that  such  presumption  arose,  we  think  tliere  was  evidence  to  rebut 
it.  The  deed  itself  supplied  such  evidence.  The  plaintiff  sold  a  stock  of 
goods  to  the  mortgagor  on  a  credit,  taking  his  promissory  notes  coming  due 
successively  at  different  times  for  the  purchase  money;  and,  to  secure  the 
payment  of  the  same,  took  the  mortgage  under  which  she  claims.  It  is  not 
pretended  that  this  was  done,  nor  is  there  the  slightest  evidence  tending  to 
prove  that  it  was  done,  in  bad  faith.  Such  a  transaction  was  itself  legitimate. 
The  deed  was  not  intended  to  secure  debts  antecedent  to  it,  in  view  of  insolv- 
ency and  impending  failure  in  business  of  the  mortgagor.  On  the  contrary, 
it  contemplated  that  the  mortgagor  should  go  forward  actively  in  a  promising 
enterprise,  and  from  the  just  fruits  of  it,  in  the  course  of  a  reasonable  period, 
pay  the  purchase  money.  In  this  respect  the  case  is  very  different  from  that 
of  Cheatham  v.  Hawkins,  76  N.  G.  335,  and  other  like  cases  relied  upon  by 
the  defendants,  in  whicti  the  mortgagor  owed  and  purported  by  the  mortgage 
to  secure  debts  antecedent  to  it, — was  insolvent,  and  about  to  fail  in  his 
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busineBS  enterprises,  and  in  view  of  such  facts  executed  a  mortga^pe  of  his 
property,  preferring  some  of  his  creditors,  white  he  remained  in  |K]fi&essk<n 
of  the  goods,  having  control  of  the  same,  and  devoting  part  of  the  proc^tnls 
thereof  to  his  own  use,  and  doing  other  acts  suggestive  of  a  bad  and  fraudu- 
lent purpose.    The  prudential  and  cautionary  provisions  and  stipulations  io 
the  mortgage  under  consideration,  in  respect  to  the  business  to  be  conducted, 
the  requirement  that  the  purchases  of  replenishing  goods  should  be  for  cash 
down,  the  payment  within  a  few  months  of  more  than  6600  of  the  debta  se- 
cured by  the  mortgage, — these  and  like  facts  and  circumstances,  appearing 
from  the  deed  and  the  case  agreed,  certainly  made  evidence  tending  stronglj 
to  rebut  any  presumption  of  fraud  arising  from  the  mere  fact  that  it  "wras  ii- 
tended  that  the  mortgagor  should  have  possession  of  and  sell  tbe  goods,  and 
that  in  violation  of  his  agreement  he  bought  other  goods  on  a  credit,  and  io- 
terniingled  them  with  a  part  of  the  goods  he  so  purchased  from  the  plaintiff. 
The  parties  agreed  that  tlie  court  should  find  the  facts  and  apply  the  law  of 
the  case,  and  accordingly  it  found  that  there  was  no  fraud  in  fact  in  tl>e 
mortgage  and  transaction  in  question.    As  there  was  evidence  to  warmnt 
such  finding,  it  must  be  treated  as  conclusive;  and,  as  the  mortgage  was  un- 
affected by  fraud,  it  must  be  allowed  to  have  just  legal  effect.     Now,  anque$- 
tionably,  the  plaintiff  was  entitled  to  have  possession  of  and  to  apply  such  of 
the  goods  in  controversy  as  she  so  sold  to  the  mortgagor.    But  it  is  insisted 
that  these  goods  have  been  so  intermingled  with  the  like  goods  the  mortgagor 
purchased  from  the  defendants  as  that  they  cannot  be  ascertained;  and  it  is 
further  contended  that  the  title  to  the  goods  purchased  by  the  mortgagor  from 
the  defendants  did  not  pass  to  the  plaintiff,  because — First,  the  mortgage  in 
her  favor  did  not  embrace  them :  and,  secondly,  if  it  did,  then,  as  to  these  goods 
the  mortgage  was  not  registered  as  required  by  the  statute.    Granting  that 
there  might  be  force  in  this  last  contention,  we  think  that  the  plaintiff  should 
not  suffer  prejudice  by  such  intermingling  of  the  goods.    She  was  in  no  just 
sense  to  be  blamed  on  that  account.    She  did  not  direct  or  procure  it  to  be 
done.    On  the  contrary,  she  required  the  mortgagor  to  covenant  in  the  deed 
that  he  would  purchase  replenishing  goods  for  cash  down,  and  Uius  prevent 
occasion  for  such  prejudice  to  any  person.    The  mortgage  was  duly  registered, 
and  the  defendants  therefore  had  notice  of  it  and  its  provisions,  and  of  the 
nature  and  circumstances  of  the  mortgagor's  business,  and  the  rights  of  the 
plaintiff  in  respect  thereto.    It  was  their  duty  to  themselves  to  be  cauUous  in 
their  dealings  with  him.    Nevertheless  they  sold  him  goods  on  a  credit  with 
the  knowledge  (it  is  fair  to  so  infer)  that  he  would  probably  intermingle  theoi 
with  the  goods  of  the  plaintiff  as  mortgagee.    It  was  their  laches,  their  mis- 
fortune, thus  to  deal  with  such  a  mortgagor,  and  thus  place  their  goods  be^ 
yond  recognition  and  identification.    In  such  a  case,  one  party  or  the  other 
must  suffer  prejudice.    Which  shall  it  beV    Surely  not  that  one  to  whcHu  no 
blame  attaches,  as  surely  that  one  so  chargeable  with  laches.     The  case  states 
that  part  of  the  goods  in  controversy  belonged  to  the  plaintiff,  but  these  could 
not  be  distinguished  from  the  goods  sold  to  the  mortgagor  by  the  defendants 
and  others.     But,  as  we  have  seen,  that  was  not  the  plaintiff's  fault.    Sbe 
was  entitled  to  have  her  goods;  and,  when  it  was  admitted  on  the  trial  that  a 
part  of  the  goods  in  question  under  the  circumstances  were  bans,  then  the 
burden  was  on  the  defendants  chargeable  with  laches  to  designate  and  prove 
such  of  the  goods  as  belonged  to  them,  because  the  mortgagor  wrongfully  pur- 
chased like  goods  from  the  defendants  on  a  credit,  to  be  placed  with  the  plain- 
tiff's goods,  and  this  the  defendants  knew;  and  they  knew  also  that  the  mort- 
gagor would  probably  intermingle  their  goods  with  the  plaintiff's,  and  impli- 
ediy  they  gave  their  assent  that* he  might  do  so.     The  goods  thus  undistin- 
gui'shable  became  the  property  of  the  plaintiff  as  mortgagee.   Queen  v,  Wem- 
wag,  97  N.  0.  383,  2  S.  £.  Hep.  657,  and  the  authorities  there  cited.     Judg- 
ment affirmed. 
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Collins  «.  Collins. 
(Supreme  Court  of  North  Carolina.    October  22, 18S8.) 

1.  Will — ^Proof  of  Execution — Competency  op  Witness. 

Under  Code  N.  C.  $  3147,  providing  thai  devises  or  bequests  to  attesting  witnesses 
shall  be  void,  but  that  suen  persons  shall  be  admitted  as  witnesses  to  prove  the 
execution  of  such  will,  an  attesting  witness,  who  is  also  an  heir  at  law  and  pro- 
pounder  of  the  will,  may  testify  in  nis  own  behalf  as  to  the  validity  of  the  will ;  this 
class  of  persons  not  being  within  the  inhibition  of  Code  N.  C.  §  590,  disqualifvin^  a 
party  to  an  action  from  testifying  in  his  own  behalf  as  to  transactions  with  the  de- 
cedent. 

2.  Same^-Fbaus  and  Undue  Influxncb— Kvidbnoe. 

The  testator  having  devised  bis  entire  estate  to  his  wife,  the  attesting  witness, 
propounding  the  will,  to  repel  the  influence  that  it  was  an  unnatural  donation, 
which  was  drawn  from  the  disparity  of  ages,  and  in  answer  to  proof  of  declara- 
tions of  the  testator,  after  executing  the  will,  that  he  did  not  intend  his  wife's  fam- 
ily to  have  any  of  his  property,  may  show  the  kind  relations  existing  betw^een  the 
testator  and  his  wife,  and  his  obligation  to  her  for  money  loaned  him. 

Appeal  from  saperior  court,  Nash  county;  Avert,  Judge. 
C.  M.  CooJce,  for  appellant.    Bunn  c&  Battle,  for  appellee. 

Smith,  C.  J.  A  paper  writing,  or  script,  purporting  to  be  the  last  will  of 
Calvin  Collins,  beanng  date  September  24,  1859,  and  in  form  to  pass  his  es- 
tate, was,  after  his  death  and  in  the  month  of  March,  1885,  exhibited  in  the 
probate  court  by  his  widow,  Nancy  Collins,  nominated  sole  executrix,  and  to 
whom  his  estate  is  given,  and  there  proved  ex  parte.  On  October  81st  of  the 
same  year  a  caveat  thereto  was  entered  by  Simon  Collins,  a  brother  and  one 
of  the  next  of  kin  of  the  deceased,  whereupon  such  further  proceedings  were 
had  that'an  issue  as  to  the  validity  of  the  instrument  was  drawn  up  and  sent 
to  the  superior  court  for  trial  before  a  jury,  in  the  following  form:  "Is  tlie 
paper  writing  mentioned  in  the  pleadings  and  offered  for  probate,  and  every 
part  thereof,  the  last  will  and  testament  of  Calvin  Collins?'*  While  the  pro- 
ceeding was  pending  the  executrix  died  intestate,  and  B.  H.  Yester,  her 
brother,  and  one  of  her  next  of  kin  and  heirs  at  law,  took  out  letters  of  ad- 
ministration cum  testamento  annexe  on  the  testator's  estate,  and  in  both  his 
representative  and  personal  capacity  became  a  party  propounder  to  carry  on 
the  suit  in  her  place.  Upon  the  trial  tlie  said  B.  H.  Yester,  who,  on  the  death 
of  his  sister,  became  entitled  to  a  distributive  share  in  her  estate,  enlarged  by 
that  given  her  in  the  contested  will,  though  he  was  both  a  propoundt*r  and 
subscribing  witness,  was  examined  as  a  witness  on  his  own  behalf,  and  it  was 
proposed  to  prove  by  him  the  due  and  sufficient  execution  of  the  will,  when 
the  caveators  interposed  an  objection  to  the  hearing  of  the  testimony,  upon 
the  ground  that  it  related  to  '*a  personal  transaction"  between  *'the  witness 
and  the  deceased,"  and  was  inadmissible  under  section  590  of  the  Code.  The 
objection  was  overruled  and  the  witness  permitted  to  testify,  to  which  the 
caveators  except.  A  similar  objection  was  made  to  the  testimony  of  the  other 
subscribing  witness  and  disposed  of  by  a  like  ruling;  tiie  only  differt*nce  be- 
tween the  relations  of  the  witnesses  to  the  subject-matter  being  that  the 
former,  as  representative  of  the  executrix,  was  in  this  capacity  also  a  party 
to  the  proceeding,  taking  her  place  as  a  propounder  of  the  testamentary  script, 
80  that  a  single  ruling  upon  the  point  disposes  or  both  exceptions. 

The  present  statute,  unlike  that  in  force  under  the  Revised  Statutes,  which 
invalidated  the  will  unless  it  was  attested  by  at  least  *'two  witnesses,  no  one 
of  whom  shall  be  interested  in  the  devise  of  the  lands,''  as  a  means  of  trans- 
mitting the  title  therein  to  the  devisees,  in  such  case  applying  to  wills  of  both 
real  and  personal  estate,  avoids  only  the  devise  or  bequest  to  such  attesting 
witness,  and  to  his  and  her  wife  and  husband,  and  privies,  and  leaves  the 
other  dispositions  made  of  the  testator's  property  in  unimpaired  Ion  e  and  op- 
eration.   Code,  g  2147.    The  concluding  clause  of  the  section  in  direct  words 
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declares  "that  such  person,  so  attesting,  shall  be  admitted  as  a  witness,  ta 
prove  the  execution  of  such  will  or  the  validity  or  invalidity  thereof."  Be- 
fore the  fundamental  change  in  the  law  of  evidence  introduced  by  the  enact- 
ment made  in  1866  and  subsequent  amendments,  among  which  is  that  sub- 
stantially embodied  in  section  590,  it  was  decided  that  one  appointed  executor 
and  propounding  the  will,  though  called  a  plaintiff  to  the  issue,  could  never- 
theless be  examined  as  a  witness  by  the  caveators,  as  he  could  be  in  support 
of  the  script.  Pannell  v.  Scoggin,  8  Jones,  (N.  C.)  408.  In  the  opinion  Bat- 
tle, J.,  speaking  for  the  court,  uses  this  language.  It  is  said  **that  to  the 
issue  of  devisavit  vel  non  there  are  strictly  no  parties,  it  being  in  the  nature  of  a 
proceeding  in  rem."  But  it  has  since  been  declared  in  Pepper  v.  Broughton* 
80  N.  C.  251,  that  the  contestants  are  parties  within  the  purview  of  the  dis- 
qualifying section.  For  stronger  reasons  must  executors  and  attesting  wit- 
nesses be  now  allowed  to  testify,  since  incapacity  growing  out  of  interest  has 
been  entirely  removed  and  parties  to  the  action  may  be  heard.  If,  then,  the 
formal  execution  of  the  will  must  be  proved  by  the  testimony  of  the  subscrib- 
ing witnesses,  or  at  least  by  two  of  them,  if  there  are  more  than  that  number, 
unless  they  are  not  produced,  '*Hre  dead,  or  reside  out  of  the  state,  or  are  in- 
sane, or  are  otherwise  incompetent  to  testify,"  (section  2143,)  it  might  result 
in  a  total  failure  to  establish  a  well-executed  will,  if  those  who  attest  it  are 
excluded  by  the  geneml  terms  of  the  disabling  section;  and  more  especially 
because  tlie  very  purpose  of  the  law  is  to  secure  this  testimony  to  tie  used,  and 
which  can  only  be  used  after  the  testator's  death.  If  this  were  not  so,  *'the 
object  of  the  statute,"  in  the  language  of  Battle,  J.,  delivering  the  opinion 
in  Pannell  v.  Sooggin,  supra,  "might  always  be  defeated  by  making  the  per-* 
son  named  as  executor  a  party  to  the  issue, — a  result  which  the  courts  are  not 
at  liberty  to  allow."  The  remark  applies  with  equal  force  to  an  attesting  wit- 
ness, competent  at  the  time,  upon  whom  an  interest  may  afterwards  devolve, 
to  secure  which  he  comes  in  to  continue  the  prosecution  of  thecaus&  Again, 
it  is  more  than  questionable  whether  a  person,  present  to  witness  an  act  of 
testamentary  disposal  of  property,  and  who  attests  the  act  as  such,  is  a  party 
to  such  a  "transaction"  as  is  contemplated  in  the  Code.  One  may  prove  a 
conversation  between  others  which  he  overhears,  because  he  is  not  a  party  to 
it.  HalyburUm  v.  Dobson,  65  N.  O.  88;  Qilmer  v.  McNairy,  69  N.  C.  335; 
Tredtoell  v.  Graham,  88  N.  G.  208.  The  conversation  or  transaction  must  be 
personal  to  fall  within  the  inhibition.  But,  aside  from  this,  we  are  clearly  of 
opinion  that  the  disqualifying  enactment,  directly  repugnant  to  the  Jaw  re- 
quiring the  presence  of  the  attesting  witness  at  the  trial  of  an  issue  involving 
the  validity  of  the  will  to  prove  its  execution,  when  accessible  and  mentally 
able  to  give  evidence,  does  not  comprehend  this  class  of  witnesses,  who  are 
denominated  witnesses  of  the  law  and  not  of  a  party,  and  who  become  such 
to  establish  the  execution  and  validity  of  the  instrument,  necessarily,  after 
death.  It  would  be  absurd  to  require  persons  to  attest  a  will  in  order  to  prove 
it  wlien  the  maker  was  dead,  and  then  reject  the  testimony  because  of  the 
death,  under  another  part  of  the  law  enacted  at  the  same  time.  Not  less  un- 
tenable is  the  exception  to  the  admission  of  evidence  of  the  kind  relations  sub- 
sisting between  the  testator  and  his  wife,  and  her  permitting  him  to  take  and 
use  the  sum  of  8500  coming  to  her  from  the  estate  of  a  deceased  brother,  as 
tending  to  account  for  his  giving  his  entire  estate  to  her,  in  answer  to  proof 
of  declarations  of  the  deceased  made  after  the  execution  of  the  will  Uiat  hedid 
not  intend  that  any  of  the  Yester  family  (his  wife  being  one  of  them)  should 
have  any  of  his  propeily,  and  that  he  would  prefer  to  see  it  burned  up  ratlier 
than  fall  into  their  hands.  It  was  also  appropriate  to  repel  the  inference, 
drawn  from  the  disparity  in  their  ages,  that  it  was  an  unnatural  donation, 
and  which  was  pressetl  in  the  argument  for  the  caveators.  There  is  no  error, 
and  the  judgment  must  be  attiimed;  and  it  is  so  ordered. 
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Wynn  v.  State. 
(Supreme  Court  of  Oeorgia.    October  17, 1888.) 

!•  Burglary— EviPBNCE— Possession  of  Stolen  Goods. 

On  indictment  for  burglary,  evidence  that  the  stolen  articles  were  found  the 
next  morning  in  the  possession  of  the  defendant,  who  grave  a  false  account  as  to 
how  he  obtained  them,  is  sufficient  to  warrant  a  conviction.^ 

2,  Criminal  Law— New  Trial— Nrwlt-Discovered  Evidbnob. 

A  motion,  by  one  convicted  of  burglary,  for  a  new  trial  on  the  ground  of  a  newly- 
discovered  witness,  who  would  testify  that  on  the  morning  after  the  burglary  she 
saw  defendant  purchase  the  stolen  article,  the  affidavit  supporting  the  motion  be- 
ing made  wlUiin  a  few  days  after  the  trial,  will  be  denied,  as  showing  a  want  of 
diligence  in  endeavoring  to  obtain  the  testimony  before  the  triaL 

Error  from  superior  court,  Fulton  county;  Bichard  H.  Clark,  Judge. 
F.  R.  Walker,  for  plaintiff  in  eirror.     C.  D.  Hill,  SoL  Gen.,  for  the  State. 

KiMMOKS,  J.  Wynn  was  indicted  and  found  guilty  of  the  offense  of  burg- 
lary, and  made  a  motion  for  a  new  trial  upon  the  ground  that  the  verdict  was 
contrary  to  the  evidence,  and  upon  the  further  ground  of  newly-discovered 
testimony.  The  motion  was  overruled  by  the  court,  and  the  case  was  brought 
to  this  court  for  review. 

1.  The  court  below  did  not  err  in  overruling  the  motion  for  a  new  trial  on 
both  grounds.  The  evidence  shows  that  the  shop  was  broken  into  and  en- 
tered on  a  Sunday  night,  and  that  Wynn  was  found  in  possession  of  the 
stolen  articles  on  Monday  morning,  and  gave  a  false  account  of  how  he  came 
into  his  possession  of  them.  There  was  abundant  evidence  to  sustain  the 
verdict. 

2.  We  do  not  think  that  sufficient  diligence  was  shown  to  authorize  the 
grant  of  a  new  trial  on  the  newly-discovei^  testimony  set  out  in  the  affidavit 
of  the  colored  woman.  She  swears  that  she  saw  Wynn  purchase  the  ride 
from  a  little  boy,  on  Monday  morning.  If  this  was  true,  he  ougiit  to  have 
known  who  was  present  when  he  purchased  it,  and  should  have  had  the  wit- 
ness at  the  trial.  It  is  astonishing  to  me  how  quickly  new  testimony  can  be 
discovered  after  a  person  has  been  tried  and  convicted.  This  man  was  tried  on 
the  27ih  of  June,  and  in  a  very  few  days  after,  the  affidavit  of  the  newly-dis- 
covered witness  is  made.  If  he  had  shown  the  same  diligence  before  the  trial 
as  he  did  afterwards,  he  certainly  would  have  discovered  this  testimony. 
Judgment  affirmed. 


Harris  v.  State. 
{Supreme  Court  of  Qeorgia.    October  12, 1888.) 

IaABOBNT— F^iiSB  Representations— Evn>ENGE. 

One  who  obtains  possession  of  goods  by  falsely  representing  himself  to  be  pur- 
chasing as  agent  of  another  to  whom  the  goods  are  charged,  and  sells  them,  appro- 
priating the  proceeds,  is  guilty  of  larceny.' 

Error  from  city  court  of  Atlanta;  Yan  Epps,  Judge. 

F.  R.  Walker,  for  plaintiff  in  error.    F.  M.  0' Bryan,  for  defendant  In  error. 

Simmons,  J*  Joe  Harris  was  convicted  in  the  city  court  of  Atlanta  of  the 
offense  of  simple  larceny,  in  two  cases.  He  made  a  motion  for  a  new  trial  in 
both  cases,  on  the  ground  that  tlie  verdict  was  contrary  to  the  evidence.    The 

1  Respecting  the  presumption  of  guilt  arising  from  the  possession  of  recently  stolen 
property,  see  Morgan  v.  State,  (Tex.)  8  B.  W.  Rep.  487,  and  note;  Same  v.  Same,  Id. 
488;  State  V.  North,  (Mo.)  Id.  7M;  Young  v.  State,  (Fla.)  8  South.  Rep.  881,  and  note; 
liatlock  V.  State,  (Tex.)  8  S.  W.  Rep.  818,  and  note. 

*As  to  what  must  be  the  character  of  the  taking  in  order  to  constitute  larceny,  see 
Frazier  v.  State,  (Ala.)  4  South.  Rep.  091,  and  note;  People  v.  Eastman,  (CaL)  19  Pac 
Bep.  266,  and  note;  State  v.  Hail,  (Iowa,)  40  N.  W.  Rep.  107. 
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motion  waa  overruled,  and  he  excepted.  The  evidence,  in  substance,  is  as 
follows:  Harris  went  to  the  store  of  J.  M.  High,  and  also  to  the  store  of  John 
Kyan^s  Sons,  and  represented  to  them  that  he  was  the  agent  of  Moore  &  Marsh 
to  buy  certain  dry-goods  boxes.  They  sold  the  boxes,  and  made  out  the  bill 
against  Moore  &  Marsh.  They  did  not  sell  them  to  Harris,  or  intend  the  title 
of  the  boxes  to  go  into  Harris.  They  delivered  him  the  possession  of  the 
boxes  to  be  carried  to  Moore  &  Marsh.  He  was  not  the  agent  of  Moore  & 
Marsh,  nor  did  they  know  anything  about  his  purchasing  the  boxes  from 
High  and  Ryan's  Sons.  Harris  sold  the  boxes,  and  appropriated  the  proceeds 
of  the  sale  to  his  own  use.  Counsel  for  Harris  contend  that  this  state  of  facts 
does  not  constitute  the  crime  of  simple  larceny.  We  thinly  it  does.  The  rule 
is  that  *'if  one,  meaning  to  steal  another's  goods,  fraudulently  prevails  on  the 
latter  to  deliver  them  to  him,  under  the  understanding  that  the  property  in 
them  is  to  pass,  he  commits  neither  hirceny,  nor  any  other  crime,  by  the  tak- 
ing, unless  the  transaction  amounts  to  an  indictable  cheat.  But  if,  with  the 
like  intent,  he  fraudulently  gets  leave  to  take  the  possession  only,  and  takes  and 
converts  the  whoie  to  himself,  he  becomes  guilty  of  larceny;  because,  while 
his  intent  is  thus  to  appropriate  the  property,  the  consent,  which  he  frandu- 
leiftly  obtained,  covers  no  more  than  tiie  possession."  1  Bish.  Orim.  Law,  8 
583,  and  authorities  there  cited.  In  this  case  Harris  fraudulently  represented 
to  High  and  Byan's  Sons  that  he  was  the  agent  of  Moore  &  Marsh.  They 
did  not  sell  him  the  goods,  nor  did  they  intend  the  title  to  go  into  Harris;  hut 
they  simply  delivered  him  the  custody  of  the  goods,  to  be  delivered  by  him  to 
Moore  &  Marsh.  He  having  converted  the  proceeds  of  the  sale  of  the  boxes 
to  his  own  use,  he  was  guilty  of  larceny.  The  title  still  remained  in  the 
vendor.  Harris  got  the  custody  of  the  goods  wrongfully  and  fraudulentljr. 
Judgment  affirmed. 


Thomas  et  al.  v.  Gabourt.* 
(Supreme  Court  of  Georgia.    July  11, 1888.) 

PjlBtnbrship— Sbttlbmekt— Eyipenoe. 

A.,  one  of  the  members  of  the  firm  of  A.  &  B.,  which  was  engaged  in  oonstniet- 
iDg  a  street  railroad,  gave  his  cheok  to  the  street  railroad  company  for  |2,500,  and 
the  company  passed  it  to  the  firm.  Subsequently  the  partners  had  a  settlement; 
but  a  witness  who  had  assisted  them  therein  testified  before  the  auditor  that  neither 
the  checkf  nor  the  profits  nor  losses  of  constructing  the  railroad,  were  included  in  iK 
JSeJ-d,  that  the  auditor  erred  in  finding  that  such  settlement  was  a  f uU  and  complete 
settlement  of  the  affairs  of  the  firm. 

Error  from  superior  court,  Muscogee  county;  Willis,  Judge. 
/  E,  Thomas,  Jr,,  and  Hatcher  &  Peabody,  for  plaintiffs  in  error.    Pea- 
body,  Brannon  &  Battle,  for  defendant  in  error. 

Simmons,  J.  The  plaintiffs  in  error,  as  administrators  of  D.  N.  Gibson, 
filed  their  bill  in  the  court  below  against  Gaboury,  the  defendant  in  error,  for 
an  account  and  settlement  of  the  partnership  business  between  their  intestate 
and  Gaboury.  The  whole  matter  in  controversy  was  referred  by  the  court  to 
an  auditor.  The  auditor  filed  his  report,  and  the  plaintiffs  in  error  filed  cer- 
tain exceptions  of  law  and  fact  thereto.  On  the  trial  of  the  case  in  the  court 
below  the  defendant  moved  to  strike  the  exceptions  both  of  law  and  fact. 
The  court  granted  the  motion,  and  the  plaintiffs  excepted. 

There  was  no  error  in  the  judgment  of  the  court  strilsing  the  exceptions  of 
law;  but,  in  our  opinion,  the  court  erred  in  striking  the  exceptions  of  fact. 
The  evidence  shows  that  the  two  partners  were  to  build  a  street  railroad;  that 
Gibson  was  to  furnish  the  money;  that  the  money  he  furnisiied  was  to  be  paid 
back  to  him ;  and  that  when  paid  back  they  were  to  share  in  the  profits  equally. 

>Not  sooner  reported  because  the  opinion  was  not  in  the  files. 
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They  were  also  partners  in  certain  land  called  the  "Cook  Property."  The 
auditor  found  that,  a  short  time  before  the  death  of  Gibson,  they  met  together, 
and  had  a  final  and  complete  settlement  of  all  their  street-railroad  accounts; 
and  this  is  one  of  the  findings  excepted  to,  which  exception  was  stricken  by 
the  court.  The  evidence  shows  that,  before  Gibson's  death,  he  purchased  a 
certain  number  of  shares  in  the  street-railroad  company,  for  which  he  gave  his 
check  to  that  company  for  $2,500,  and  that  company  passed  it  to  the  partner- 
ship, Gaboury  receiving  it,  and  it  thus  became  the  property  of  the  partnerahip. 
He  and  Gaboury  were  the  sole  partners.  This  check  then  belonged  to  him 
and  Gaboury.  Hunter  testified  that  in  the  settlement  which  he  helped  Gibson 
and  Gaboury  make,  a  short  time  before  the  death  of  Gibson,  this  check  was 
not  taken  into  consideration;  nor  were  the  profits  of  the  construction  of  the 
street  railroad  considered  in  said  settlement.  We  cannot  well  see  how  a  full 
and  complete  settlement  of  the  partnership  affairs  was  made  between  these 
parties  without  Uiking  into  consideration  this  check  and  the  profits  or  losses 
of  the  construction  of  the  street  railroad.  It  therefore  seems  to  us  that  the 
auditor  erred  in  fitiding  that  the  seUlement  made  prior  to  the  death  of  Gibson, 
in  which  Hunter  assisted,  was  a  full  and  complete  settlement  between  these 
parties;  and  we  think  it  would  have  been  better  for  the  court  to  have  refer^red 
these  exceptions  of  fact  to  the  jury,  and  let  them  pass  upon  tlie  same.  If  the 
auditor  was  right  in  holding  there  was  a  complete  settlement,  he  was  cer- 
tainly in  error  in  holding  that  the  check  was  still  open  against  Gibson;  for  if 
the  settlement  Included  the  check,  it  was  paid.  If  it  did  not  include  it,  half 
of  the  check  would  be  Gibson^s,  and  it  would  be  open  against  him  for  the 
other  half.  We  therefore  reverae  the  judgment  of  the  court  below,  so  that 
these  exceptions  of  fact  may  be  passed  upon  by  the  jury.  Judgment  re- 
versed. 


Kii^EBBEW  o.  State. 
{Suvreme  Court  of  Georgia.    October  12, 1888.) 

1.  Cabbttno  Weapons— Evidence. 

On  s  trial  for  carrying  a  pistol  concealed,  when  the  witnesses  for  the  state  testify 
that  they  saw  defendant  draw  a  pistol  from  his  hip  pocket,  and  one  of  them  tesU- 
fie6  what  kind  of  a  pistol  it  was,  there  is  sufficient  evidence  to  authorize  the  jury  to 
convict. 

8.  Common  Law— New  Triai/— Newlt-Discovbred  Evidence. 

On  a  motion  for  new  trial,  on  the  ground  of  newly-discovered  evidence,  defend- 
ant produced  affidavits  of  two  witnesses  that  thev  were  present,  and  saw  what  de- 
fendant puUed  from  his  pQcket,  and  that  it  was  a  knife;  and  made  affidavit  him- 
self that  he  did  not  know  the  facts  sworn  to  by  the  witnesses  before  going-  to  trial, 
without  saying  that  he  did  not  know  that  the  two  witnesses  were  present  at  the 
time  referred  to  in  their  affidavits.  Held,  that  the  motion  is  properly  denied; 
since,  if  he  knew  they  were  present,  he  was  negligent  in  not  procuring  their  testi- 
mony. 

Error  from  superior  court,  Fulton  county;  Richard  H.  Clark,  Judge. 

Indictment  of  Kinnebrew  for  carrying  a  pistol  concealed  about  his  per- 
son.    Defendant  was  convicted;  whereupon  he  brings  error. 

H.  J.  Jordan,  for  plaintiff  in  error.  C.  Z>.  Hill,  Sol.  Gen.,  for  defendant 
in  error. 

Blakdpokd,  J.  1.  Kinnebrew  was  indicted  and  found  guilty  of  the  offense 
of  having  and  carrying  about  his  person,  concealed,  a  pistol.  The  witnesses 
for  the  state  testified  to  having  seen  him  draw  from  his  hip  pocket  a  pistol. 
Two  of  them  said  it  was  a  pistol,  and  one  of  them  testified  what  kind  of  a 
pistol  it  was.  A  third  witness  testified  that  he  saw  him  draw  something 
from  his  pocket,  but  did  not  know  whether  it  was  a  pistol  or  not,  but  that  It 
looked  like  one.  This  was  sufficient  evidence  to  authorize  the  jury  to  convict 
the  accused. 
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2.  The  defendant  made  a  motion  for  a  new  trial,  upon  the  ground  of  newly- 
discovered  evidence.  The  testimony  discovered  was  that  of  two  witnesses* 
who  made  affidavits  to  the  effect  that  they  were  present  at  the  time  and  saw 
what  he  pulled  from  his  pocket;  and  that  it  was  a  knife*  and  not  a  pistol. 
The  affidavit  of  the  accused  liimself  merely  states  that  he  did  not  know  the 
facts  sworn  to  by  these  two  witnesses  before  going  to  trial;  but  he  does  not 
say  in  his  affi(}avit  that  he  did  not  know  that  these  two  witnesses  were  pres- 
ent on  that  occasion.  We  think  that,  in  order  to  make  his  showing  complete, 
he  sliould  have  put  in  his  affidavit  that  he  did  not  know  that  they  were  pres- 
ent; because,  if  he  knew  that  they  were  present,  he  was  negligent,  and  did 
not  use  due  diligence  in  procuring  their  testimony  upon  the  trial.  We  think, 
therefore,  that'tliis  conviction  is  right,  and  the  court  committed  no  error  in 
refusing  the  motion  for  a  new  trial.    Judgment  affirmed. 


Atkinson  «.  City  of  Atlanta. 

(Supreme  Court  of  Georgia.    October  10,  ISSS.) 

Nuibakcs—Chanoino  Gradb  of  8tr«et8— Coktixuixg  Nuisaxob. 

The  provision  in  the  Georgia  constitution  of  1877,  that  where  private  property  is 
damaged  for  public  use  just  compensation  shall  be  made,  does  not  make  that  a  nui- 
sance which  was  not  a  nuisance  before;  and  does  not  authorize  an  action  against  a 
olty  for  damages  caused  by  the  construction  of  sewers,  brought  more  than  four 
years  after  the  work  was  done,  on  the  eround  that  the  same  is  a  continuing  nui< 
sance.  The  action  for  aU  damages,  both  past  and  future,  must  be  brought  within 
the  statutory  period. 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 
FuLUm  Colville^  for  plaintiff  in  error.    J.  B.  Gfoodtoin  and  /•  T,  Pendleton^ 
for  defendant  in  error. 

Blandford,  J.  Mrs.  Atkinson,  the  plaintiff  in  error,  brought  her  action 
against  the  city  of  Atlanta  for  damages,  whicff  she  alleged  she  had  sustained 
from  the  grading  of  certain  streets  and  the  construction  of  certain  sewers  by 
the  city,  by  reason  of  which  a  large  body  of  water  was  emptied  upon  her  lots, 
and  her  property  thereby  injured  and  damaged.  By  an  amendment  to  the 
declaration  she  alleged  that  this  was  a  continuing  nuisance,  and  she  proposed 
to  recover  such  damages  as  had  accrued  within  four  years  next  before  the 
bringing  of  the  suit.  It  was  admitted  tliat  the  work  was  done  by  tlie  city 
more  than  f  ou  r  years  next  before  the  bring!  ng  of  the  suit.  The  declaration  and 
the  amendment  were  demurred  to  generally,  upon  the  ground  that  the  same 
were  not  sufficient  in  law  to  authorize  the  plai  n tiff  to  recover.  The  court  sus- 
tained the  demurrer,  and  the  plaintiff  excepted.  It  was  contended  by  the  plain- 
tiff in  error  that  this  was  a  nuisance  ab  origine^  and  a  continuing  nuisance,  for 
which  she  was  entitled  to  damages,  for  the  reason  that  by  the  constitution  of 
1877  it  is  provided  that  private  property  shall  not  be  taken  or  damaged  for  pub- 
lic uses  without  just  compensation.  It  was  conceded  by  both  sides,  and  prop- 
erly, that,  prior  to  the  constitution  of  1877,  if  anybody  was  damaged  by  the  rea- 
son of  building  of  sewers  and  grading  of  streets,  unless  it  was  done  unskili- 
f  u Ily •  it  was  damnum  absque  injuria,  Tlie  constitution  of  1877,  however,  dues 
not  make  that  a  nuisance  which  was  not  a  nuisance  before.  It  merely  pro- 
vides that  where  private  property  is  damaged  for  public  uses  just  compensation 
shall  be  had.  In  this  case  there  was  no  nuisance.  The  city  did  what  it  had  a 
nght  under  the  law  to  do.  But  if  it  damaged  the  party,  the  city  was  bound  to 
make  compensation  in  damages.  When  this  work  was  done,  and  damage  re- 
sulted therefrom  to  the  plaintiff,  she  had  a  right  of  action  against  the  city  for 
damages,  and  not  only  for  the  damage  which  might  have  accrued  prior  to  the 
bri  nging  of  the  action,  but  for  such  as  might  accrue  in  the  future.  The  whole 
damage  could  have  been  assessed  in  one  action;  such  action  taking  the  place 
of  the  statutory  provision  in  cases  wliere  property  is  condemned,  that  the 
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vrhole  damage  shall  be  assessed.  Hence  there  was  no  reason  why  the  pres- 
ent action  should  not  have  been  brought  within  four  years  after  this  work  was 
done  by  the  city.  The  authorities  are  numerous  that  such  an  action  must  be 
brought  within  the  statutory  period,  for  all  the  damages,  both  past  and  fut- 
ure, and,  the  plaintiff  having  failed  to  bring  suit  within  that  time,  her  right 
of  action  was  barred;  and  the  court  was  right  in  sustaining  the  demurrer. 
As  tliere  was  no  original  nuisance,  there  could  be  no  continuing  nuisance. 
This  case  differs  from  that  of  Smith  v.  Atlanta,  75  Ga.  110,  which  was  relied 
on  by  counsel  for  the  plaintiff  in  error  in  this  case.  That  was  a  case  of  a 
continuing  nuisance,  the  damage  therein  resulting  from  the  digging  of  a  cul- 
vert by  the  city,  whereby  the  sui-face  water  from  the  lands  of  adjacent  propri- 
etors was  gathered,  charged  with  the  tilth  of  sinks,  and  thrown  upon  the 
plaintiff's  land,  producing  noxious  scents  and  sickness,  and  rendering  his 
premises  untenantable.  We  do  not  think  there  is  anything  in  the  former  de- 
cisions of  this  cotirt  in  contravention  of  what  we  decide  in  this  case;  indeed, 
after  a  careful  examination  of  the  decisions  on  this  subject,  we  find  that  they 
are  in  accord  with  the  views  here  announced.    Judgment  alhrmed. 


BuRLEY  V.  State. 

(Supreme  Court  of  Georgia,    October  12, 1888.) 

Gbiminai*  Law->Mi8dbmeanok— Jurisdiction. 

UDder  Code  Ga.  $  4419,  providing  that  the  entering  and  stealing  from  a  railroad 
car  shall  be  punished  by  fine  and  imprisonment,  where  it  does  not  appear  that  de- 
fendant broke  open  the  car,  or  that  it  was  broken  open  at  all,  the  oliense  is  a  mis- 
demeanor, and  a  conviction  in  the  city  court  of  Atlanta,  which  has  jurisdiction  of 
misdemeanors,  is  proper. 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 

Conviction  of  Burley  for  stealing  corn  from  a  railroad  car,  whereupon  he 
brings  error.  Code  Ga.  §  4419.  provides  that  the  entering  and  stealing  from 
a  railroad  car  shall  be  punislied  bV  fine  and  imprisonment. 

Frank  JB.  Walker,  for  plaintiff'in  error.  F.  Af.  0' Bryan,  for  defendant  in 
error. 

Simmons,  J.  1.  Burley  was  convicted  in  the  city  court  of  Atlanta  of  the 
offense  of  larceny  from  a  railroad  car.  lie  made  a  motion  for  a  new  trial, 
upon  the  ground  tliat  the  verdict  was  contrary  to  law  and  to  the  evidence. 
He  contended  that,  if  the  evidence  showed  that  any  offense  was  committed, 
the  offense  was  a  felony,  and  therefore  the  city  court  had  no  jurisdiction  to 
try  it.  The  motion  was  overruled,  and  the  defendant  excepted.  The  evi- 
dence fully  autliorized  the  verdict. 

2.  The  indictment  charged  the  defendant  with  entering  a  railroad  car,  and 
stesding  therefrom  a  certain  quantity  of  corn.  There  is  no  evidence  In  the 
record  showing  when  the  car  was  broken  open,  or  indeed  that  it  was  broken 
open  at  all.  or.  if  broken  open,  that  the  defendant  did  it.  The  evidence  does 
show  tliat  11  sacks  of  corn  were  stolen  from  the  car,  and  that  the  defendant 
was  arrested  in  the  streets  with  one  of  the  sacks.  The  proof  brings  the  case 
under  section  4419  of  the  Code,  which  makes  it  a  misdemeanor.  Judgment 
affirmed. 


Spiyey  et  al,  v.  Harrell  et  al. 
(Supreme  Court  of  North  Carolinna.    October  22, 1888.) 

1.  JOBOmNT— CJOLLATBBAL  ATTACK— FbAUD. 

A  indgment  in  a  special  proceeding  for  the  sale  of  land  cannot  be  attacked  for 
fraud  in  a  collateral  action.  That  can  only  be  done  In  an  independent  action  to  set 
it  aside. 
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a.  Tbust— PxROL  Trust— Pleading. 

In  an  action  to  recover  land,  an  answer  alleging  that  plaintiff  was  to  buy  the 
land,  and  let  defendant  have  it  **at  a  little  advance, "  but  not  alleging  that  he  bought 
lor  defendant,  or  that  defendaiit  supplied  the  money,  is  not  sufficient  to  raise  the 
question  of  a  parol  trust. 

Appeal  from  superior  court,  Bertie  county;  Avery,  Judge. 
Action  by  Spivey  and  others  against  T.  J.  Harrell  and  others  to  recover 
land.    Judgment  for  plaintilTs,  and  defendant  T.  J.  Harrell  appeals. 
James  E.  Moore,  for  appellant. 

Merrimon,  J.  The  following  is  a  copy  of  so  much  of  the  case  settled  on 
appeal  for  this  court  as  need  be  reported:  The  plaintiffs  put  in  evidenoe  the 
record  of  a  special  proceeding  entitled  Wilson  et  al.  v.  T,  J.  Harrell.  It  was 
admitted  to  be  a  record  of  thei^ superior  court.  It  was  admitted  by  all  parties 
that  the  four  defendants,  other  than  T.  J.  Harrell,  who  are  mentioned  in  the 
pleadings,  owned  each  one  undivided  twenty-fifth  of  the  land  in  oonbroversy, 
and  that  at  the  sale  under  said  special  proceedings  defendant  T.  J.  Harrell  was 
made  a  party,  and  assi*nted  to  the  sale  by  virtue  of  said  proceeding,  but  defend- 
ant Harrell  alleged  that  he  assented  to  the  said  sale  on  the  parol  agreement  set 
up  in  the  answer,  and  which  is  denied  by  plaintiffs.  Thedefendant  T.  J.  Har- 
rell moved  the  court  to  submit  an  issue  as  to  whether  the  plaintiffs  agreed 
to  purchase  and  reconvey  to  him,  as  alleged  in  the  answer.  Plaintiffs  ob- 
jected, on  the  ground  that  the  parol  agreement  set  up  in  the  answer  was  not 
sufficiently  definite  in  alleging  that  plaintiff  was  to  repay  the  purchase  money 
^ith  **a  little  advance."  Defendant  T.  J.  Harrell  insisted  that  the  jury  should 
also  ascertain,  on  an  issue  submitted,  what  was  "a  little  advance."  The 
court  refused  to  submit  either  of  the  issues  asked,  and  defendant  T.  J.  Har- 
rell excepted.  The  court  submitted  the  issue  whether  the  plaintiffs  were  the 
owners  in  fee-simple  of  21  undivided  twenty-fifths  of  the  land  in  contro- 
versy when  the  action  was  brought.  He  instructed  the  jury  on  said  Issue, 
among  other  things,  that  the  defendant  T.  J.  Harrell  was  concluded,  by  the 
record  in  the  special  proceedings,  from  claiming  any  interest  in  the  land  sold 
under  said  proceeding,  as  against  plaintiffs.  Defendant  T.  J.  Harrell  ex- 
cepted. There  was  a  verdict  for  the  plaintiffs.  The  defendant  T.  J.  Harrell 
appealed  on  the  ground  that  the  court  erred  in  refusing  to  submit  the  issue 
proposed  and  in  the  instructions  given. 

Unquestionably,  the  appellant  is  bound  by  the  judgment  in  the  special  pro- 
ceeiling  mentioned,  and  will  continue  to  be,  until  and  unless  it  shall  be  set 
aside  for  irregularity,  or  declared  void  for  fraud.  The  court  in  that  proceed- 
ing had  jurisdiction  of  him,  and  the  subject-matter  thereof;  and  moreover  he 
consented  to  the  judgment.  The  answer  of  the  appellant  to  the  oomplaint 
is  very  indefinite;  and  is  is  not  at  all  clear  whether  his  purpose  by  it  was  to 
attack  the  judgment  in  the  special  proceeding  for  fraud,  or  whether  his  pur- 
pose was  to  allege  a  parol  agreement  by  which  the  appellees  were  to  purchase 
the  land  m'-ntioned  in  the  pleadings  at  the  sale  thereof  made  in  pursuance 
of  the  judgment  mentioned,  and  then  convey  the  same  to  him  for  a  stipulated 
consideration,  and  insist  tliat  thereby  a  parol  trust  was  created  in  his  favor; 
but  we  think  that,  whether  Ids  purpose  be  the  one  or  the  other,  the  judgment 
must  be  affirmed.  If  the  purpose  be  to  attack  the  judgment  in  the  special 
proceeding  for  frnud,  as  that  proceeding  is  ended,  this  must  be  done  by  an 
independent  action  for  that  purpose.  If  the  judgment  is,  for  any  cause,  ir- 
regular, it  might  be  set  aside  by  proper  motion  in  the  proceeding.  Fowler  v. 
Poor,  93  N.  C.  466,  and  the  cases  there  cited;  Brichhouse  v.  Sutton,  99  K.  C. 
103,  5  S.  E.  llep.  a80. 

If  the  purpose  was  to  allege  an  agreement  and  a  parol  trust  created  by  it  in 
favor  of  the  appellant,  then  we  concur  with  the  court  below  in  the  opinion 
that  no  sufficient  agreement  is  alleged.  The  allegation  of  the  answer  in  tbis 
respect  is  that  "prior  to  the  alleged  sale  he  [the  appellant]  hml  an  agreement 
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with  plaintiff  Spivej  that  said  Spivey  was  to  buy  the  land,  and  let  defendant 
have  it,  said  Spivey  agreeing  to  do  so;  this  defendant  paying  him  a  little  ad- 
vance upon  it,  or  a  little  more  than  he  should  give,  using  the  word  ''little." 
It  is  not  alleged  that  the  appellees  purchased  the  land  for  the  appellant,  or 
that  the  latter  supplied  the  money  to  purchase  it.  On  the  contrary  ttie  ap- 
pellees were  to  purchase  it  for  themselves,  and  afterwards  sell  it  to  the  appel- 
lant at  a  **little  advance'^  (whatever  that  might  mean)  upon  the  price  tliey 
paid.  The  agreement  specifies  no  certain  price  to  be  paid,  nor  one  capable  of 
being  reduced  to  certainty.  At  most,  the  appellees  agreed  by  parol  to  sell  to 
the  appellant  a  certain  Interest  in  land  at  a  price  not  Axed.  This  created  no 
trust,  and  no  contract  that  a  court  of  equity  will  enforce.  No  such  issue  us 
that  proposed  by  the  appellant  was  raised  by  the  pleadings,  and  the  court 
properly  refused  to  submit  it  to  the  jury.    Judgment  affirmed. 


MoIVER  et  al.  v.  Stephens  et  al. 
iSupreme  Court  of  North  Carolina.    October  22, 1888.) 

1.  Executors  and  Administratobs—Salb  of  Dbcedesyt^s  ItAin>s--SBBViOB  on  Dbvisbb. 

A  special  proceeding  to  sell  land  of  a  testator  to  pay  debts,  against  a  devisee  who 
at  the  filing  of  the  petition  is  a  minor,  but  becomes  of  age  before  summons  is  served 
on  him,  and  to  which  he  puts  in  no  answer,  is,  at  most,  only  irregular. 

2.  Same— CoLLATERiX  Attack. 

A  special  proceeding  in  the  superior  court  to  seU  land  of  a  testator  to  pay  debts, 
to  which  devisees  are  parties,  and  which,  though  irregular,  is  not  void,  cannot  be  at- 
tacked collaterally  in  an  action  by  the  purchasers  to  recover  the  land  from  the  dev< 
iaees,  by  evidence  that  more  land  was  sold  than  was  Included  in  the  petition,  that 
cash  was  not  paid  on  the  bid  in  compliance  with  the  order  of  court,  or  that  the  dev- 
isees did  not  know  of  the  proceeding. 
a  Same. 

An  issue  submitted  to  the  Jury  whether  plaintiffs  are  owners  in  fee-simple  of  the 
lands  in  controversy  includes  an  issue  whether  the  sale  and  deed  under  which  plain- 
tiffs claim  are  operative  and  valid,  and  refusal  to  submit  the  latter  is  not  error. 

Action  by  John  M.  Mclver  and  James  Dalrymple,  of  the  Arm  of  Mclver  & 
Dalryraple,  against  Sarah  E.  Stephens  and  Benton  P.  Stephens,  to  recover  land. 
Judgment  for  plaintiffs,  and  defendants  appeal.  Plaintiffs  claimed  under  a 
sale  of  the  land  of  Jones  Stephens  to  pay  debts,  and  defendants  offered  to  show 
that  more  land  was  sold  than  was  included  in  the  petition,  and  also  that  the 
order  of  sale  in  respect  to  the  payment  of  the  bid  was  not  complied  with. 

R.  P.  Buxton,  for  appellants.     W.  A.  Guthrie,  for  appellees. 

Davis,  J.  dvii  action  to  recover  land,  tried  before  Avert,  J.,  at  August 
term,  1888,  of  the  superior  court  of  Harnett  county.  It  is  admitted  that  both 
plaintiffs  and  defendants  claim  title  to  the  land  in  question  through  Jones 
Stephens;  and  that  the  defendants  were  in  possession  of  the  land  in  contro- 
versy when  the  action  was  brought,  and  are  still  in  possession.  The  plaintiffs 
allege  that  Jones  Stephens  died  seized  and  possessed  of  the  land  described  in 
the  complaint.  That  on  the  12th  day  of  June,  1880,  the  defendants,  Sarah 
£•  Stephens  and  J.  S.  Stephens,  executrix  and  executor  of  Jones  Stephens,  de- 
ceased, filed  a  petition  in  the  superior  court  of  Harnett  county  to  sell  said  lands, 
to  make  assets  to  pay  the  debts  of  their  testator.  That  the  devisees  of  Jones 
Stephens,  deceased,  were  made  parties  to  said  petition,  and  by  an  order  of  said 
eourt  B.  F.  Shaw  was  appointed,  commissioner  to  sell  said  land;  and  that  the 
said  commissioner  did,  on  the  7th  day  of  May,  1883,  after  due  advertisement, 
pursuant  to  the  order  of  said  court,  sell  said  lands  at  public  auction,  and  the 
plaintiffs  became  the  purchasers,  and  complied  with  the  terms  of  sale.  That 
the  sale  was  reported  by  the  said  Shaw,  commissioner,  to  the  said  court;  and 
by  a  final  decree  in  the  cause  the  sale  was  in  all  respects,  on  the  17th  day  of 
May,  1883,  approved  and  confirmed,  and  the  said  commissioner  ordered  to 
make  title  to  the  purchasers  upon  payment  of  the  purchase  money;  and  that 
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on  the  30th  day  of  October,  1883»  the  said  B.  F.  Shaw,  commissioner,  upon 
receipt  of  tlie  purchase  money,  executed  to  the  plaintiffs  a  deed  in  fee  for  said 
lands,  which  has  been  duly  proved  and  registered.  That  the  defendants  are 
in  possession  of  said  lands,  and  unlawfully  and  wrongfully  withhold  the  pos- 
session thereof  from  the  plaintiffs.  The  defendants,  in  their  answer,  say  "  that, 
while  a  petition  was  filed  in  the  name  of  the  executors  of  Jones  Stephens  to 
sell  land  for  assets,  it  was  a  proceeding  not  understood  by  them,  and  did  not 
receive  their  concurrence,  and  would  not  have  been  allowed  if  properly  under- 
stood, and  that  there  was  no  necessity  for  such  proceeding;  that  they  did  not 
know  of  the  appointment  of  B.  F.  Shaw  as  commissioner  to  sell  saiil  land. 
and  did  not  consent  that  the  whole  proceeding  should  be  taken  out  of  their 
hands;  that  as  to  the  allegations  in  regard  to  the  sale,  the  report  of  the  ooonr 
missioner,  confirmation  of  sale,  etc.,  they  have  no  knowledge  or  informatioa 
suQicient  to  form  a  belief,  and  demand  that  full  proof  be  made  of  the  regu- 
larity of  the  whole  proceeding  to  make  real  estate  assets.  For  a  further  de- 
fense these  defendants  say  they  are  the  rightful  owners,  under  the  will  of 
Jones  Stephens,  of  the  real  estate  claimed  by  the  plaintiffs;  and  that  the  whole 
proceedings  instituted  under  the  forms  of  law,  in  effect,  by  the  plaintiflis.  or 
some  of  them,  to  deprive  them  of  their  land,  are  illegal  and  colorable  only, 
wholly  defective,  and  without  authority  of  law,  fraudulent  and  void,  as  they 
are  advised  and  believe,  and  ask  that  they  be  set  aside,  and  for  such  other  and 
further  relief  as  they  may  be  entitled  to.*' 

The  following  issues  were  submitted  to  the  jury:  '*(!)  Are  the  plaintiffs 
the  owners  in  fee-simple  of  the  lands  in  controversy?  (2)  Were  the  defend- 
ants in  possession  of  said  lands  when  the  action  was  brought?''  To  theae  is- 
sues the  jury  responded,  '^  Yee;"  and  there  was  a  judgment  for  the  plaintiffs, 
from  which  the  defendants  appeal.  The  case  on  appeal  states  that  ''plain- 
tiffs offer  deed  from  B.  F.  Shaw,  commissioner,  to  plaintiffs,  dated  October 
8, 1883.    Description  admitted  to  be  the  same  incorporated  in  the  complaint 

for tracts.    A  copy  is  attached,  marked  *A.'    This  deed,  and  other 

papers  referred  to  in  the  record  as  'Exhibits,'  indicated  by  letters,  do  not  ap> 
pear  with  the  record,  but  they  seem  not  to  be  material  in  determining  tije 
questions  raised.  The  plaintiffs  offered  in  evidence  a  copy  of  the  petition  to 
sell  land,  and  record  of  proceedings  instituted  by  /.  X.  dS:  8.  F.  SUp?ien$t 
Executorif  of  Jonen  Stephens,  vs.  Benton  P.  Stephens.  The  petition  was 
filed  in  January,  1880,  and  verified  by  S.  F.  Stephens,  executrix;  and,  among 
other  things,  asks  that  James  Dalrymple  be  ap|)ointed  commissioner  to  make 
the  sale.  In  the  petition  the  age.  of  B.  P.  Stephens  is  stated  to  be  20  years. 
The  summons  was  issued  the  13th  day  of  May,  1882;  served  June  1,  1^." 
There  is  a  further  indorsement  in  these  words:  "Heturned  into  office  2d  Oc- 
tober, 1884.  J.  W.  A.,  S.  C.  A."  An  order-of  sale  was  made  on  the  2d  of 
April,  1883,  in  which  B.  F.  Shaw  was  appointed  commissioner  to  make  the 
sale.  There  was  a  report  of  sale  made  May  7, 1883,  by  B.  F.  Shaw,  com- 
missioner, in  which  it  is  stated  that  the  land  was  sold,  '* one-third  cash,  bal- 
ance payable  in  six  months,  at  $1 .00  per  acre;  300  acreSi  1^300.00.  Purchaser, 
James  Dalrymple."  On  the  17th  day  of  May,  1883,  upon  motion  of  W.  £. 
Murchison,  a  decree  was  made  confirming  the  sale,  and  directing  the  com- 
missioner to  make  title  to  the  purchasers  upon  payment  of  the  purcliase 
money.  There  was  also  found  with  the  papers  in  the  cause  an  order  of  sale 
without  date.  The  case  was  entered  on  the  special  proceeding  docket,  and 
entries  thereon:  "Summons  issued  13th  May,  1882.  Summons  executed 
June  1,  1882.  Petition  granted.  B.  F.  Shaw  appointed  commissioner.  Be- 
port  of  commissioner  filed  May  7, 1883.  Sale  confirmed.  Decree  of  oonflrma- 
tion  signed  and  filed.  Dr.  John  Mclver  and  James  Dalrymple  purchasers  at 
$1 .00  per  acre. "  The  sheriff  testified  that  the  indorsement  of  the  dates  of  the 
receipt  and  service  of  the  summons  was  correct*  He  did  not  recollect,  if  he 
ever  knew,  why  the  memorandum  was  indorsed.    It  was  admitted  that  the 
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cnemorandum  was  written  by  the  clerk.  Mr.  Dalrymple  testified  as  follows: 
*'I  am  a  member  of  the  firm  of  Molver  &  Dalrymple,  of  Jonesboro,  one  of  the 
plaintiffs./  We  were  the  purchasers  of  this  land,  i  became  acquainted  with 
the  value  of  the  land  in  controversy  in  the  year  1885.  At  that  time  ^50  a 
jear  would  have  been  a  large  rental  value.  In  1886»  $30  would  have  been 
sufficient  rental.'  Last  year  it  rented  for  $20.  I  was  at  the  sale.  Benton 
Stephens  was  there.  He  made  no  objection  to  the  sale  of  the  land.  It  was 
bid  off  for  plaintiffs  in  bis  presence.  He  and  his  mother  now  live  on  the 
land.  Cro9»' Examined.  If  Mr.  Murchison  acted  as  attorney  for  Mclver  A 
Dairy m pie  in  that  proceeding,  I  never  heard  of  it.  They  came  to  me  to  act 
as  commiissloner,  and  then  I  first  heard  of  the  proceeding.  I  declined* to  act 
as  commissioner.  I  talked  to  Mr.  Murchison,  after  she  spoke  to  me  about 
selling  the  land  to  pay  my  debt,  about  appearing  in  the  case  for  me."  De- 
fendants propose  to  show  by  the  witness  that  he  did  not  pay  cash  for  the  land. 
The  plaintiffs  object,  on  the  ground  that  said  proceeding  is  regular  on  its  face; 
that  they  have  sliown  a  deed  made  in  accordance  with  the  order  of  a  court  of 
competent  jurisdiction,  and  the  regularity  of  the  proceeiling  cannot  be  drawn 
in  question  collaterally,  in  this  action,  but  must  be  attacked  before  the  clerk 
either  by  a  new  proceeding,  or  a  motion  in  that  proceeding.  Objection  sus* 
tained.  Exception.  Defendants  propose  to  ask  the  witness  if  plaintiffs  did 
not  get  under  that  deed  more  land  than  SOO  acres  of  land.  Objection  on  the 
same  ground  sustained.  Exception  by  defendants.  Defendants  propose  to 
submit  the  following  issue:  *' Were  the  sale  and  deed  under  which  the  plain- 
tiffs claim  operative  and  valid?"  Plaintiffs  object  to  the  issue  as  included  in 
the  issue  submitted  as  to  title.  Objection  sustained.  Exception.  For  De^ 
fendanU,  J.  L.  Stephens,  for  defendants,  testified  as  follows:  ''Defendants 
propose  to  prove  by 'the  witness  that  he  is  one  of  the  executors  of  Jones  Ste- 
phens, named  in  the  special  proceeding,  and  that  he  did  not  know  that  the  pro- 
oeeding  had  been  instituted  until  after  the  sale."  Objection  on  same  ground 
sustained.  Exception  by  defendants.  The  court  instructed  the  jury  as  fol- 
lows: "Both  parties  had  admitted  title  to  have  been  in  Jones  Stephens,  and 
the  plaintiffs  have  exhibited  a  deed  which  it  is  admitted  covers  and  includ&<i 
the  land  in  controversy.  It  is  also  admitted  that  the  defendants  are  in  pos- 
session, and  the  second  issue  is  answered  '  Yes  ^  by  consent.  The  court  in- 
structs you  that  hs  it  appears  from  the  records  of  the  special  proceeding  that 
tlie  defendants  were  parties,  and  that  the  land  was  sold  by  a  commissioner  in 
pursuance  of  a  decree  made  in  said  cause,  and  said  sale  was  confirmed,  and  a 
deed  has  been  made  to  plaintiffs  in  pursuance  of  said  decree,  the  defendants 
are  concluded  by  the  said  record,  and  the  jury  must  respond  to  the  first  ilSsue 
« Yes.*  "    To  this  charge  defendants  excepted. 

The  learned  counsel  for  the  defendants,  in  his  brief,  insists  that  the  special 
proceeiltng,  under  which  the  land  in  question  was  sold,  was  irregular  and  in- 
valid ;  and  that  the  deed  of  the  commissioner,  under  whicli  the  plaintiffs  claim* 
"is  fraudulent,  ini^rative,  and  void."  It  is  said  tliat  Benton  P.  Stephens 
was  a  minor  when  the  petition  was  filed,  in  June,  1880,  and  that  no  answer 
^as  put  in  by  him.  Though  lie  was  a  minor  when  tt>e  petition  was  filed,  in 
June,  1880,  it  further  appears  from  the  record  that  the  summons  was  served 
on  him  in  May,  1882,  and  he  was  then  of  age;  and  it  also  appears  from  tlie 
petition  that  the  defendant  S.  F.  Stephens  (by  wtiom  tlie  petition  was  veri- 
fied) and  said  B.  P.  Stephens  were  the  devisees;  and,  at  most,  the  proceeding 
on  that  account  could  only  have  been  irregular,  not  void.  England  v.  Gar^ 
ner,  90  N.  C.  197. 

There  was  no  error  in  excluding  the  evidence  offered  to  show  that  the  pur- 
chasers did  not  pay  cash  for  the  land,  nor  in  excluding  that  offered  to  show 
that  the  purchasers  by  iheir  deed  had  more  than  800  acres  of  land.  The  pro- 
ceeding under  which  the  land  was  sold  cannot  be  attacked  collaterally  by  such 
evidence.    For  the  same  reason  the  exception  to  the  exclusion  of  the  testi- 
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mony  of  J.  L.  Stephens,  one  of  the  executors,  offered  to  show  that  he  did  not 
know  of  the  special  proceeding  till  after  the  sale,  must  be  sustained;  and  it  Is 
for  the  same  reason  that  the  charge  of  his  honor,  excepted  to,  most  be  sus- 
tained. The  facts  appearing  in  the  record  show  that  the  proceeding,  under 
which  the  land  was  sold,  was  irregular;  and  the  excluded  evidence,  the  excep- 
tions, and  the  argument  of  counsel  for  the  defendants,  would  be  entitled  to 
consideration  in  a  direct  proceeding  to  annul  the  sale;  but  they  do  not  avaD 
in  this  action,  for  the  judgment  was  not  void,  and  cannot  be  attacked  collat- 
erally. The  court  had  jurisdiction  of  the  parties  and  of  the  subject-matter. 
Edwards  v.  Moore,  99  K.  C.  1,  5  S.  E.  Rep.  13,  and  the  cases  there  cited; 
England  v.  Gamer,  supra;  Doyle  v.  Brown,  72  N.  C,  398^  Grimes  v.  Te^ft, 
98  N.  0.  193,  3  S.  E.  Rep.  674,  and  cases  there  cited.  There  was  no  error  is 
refusing  to  submit  the  issue  tendered  by  the  defendants.  It  was  embraced 
in  the  first  issue  that  was  submitted.    No  error. 


Webb  v.  Bisuop  et  aL 
iSu/preme  Court  of  North  Carolima.    October  flS,  1888.) 

1.  TJsxmT-— Excess  of  Leoal  Intekest  not  Rbcotbrable. 

Under  Battle,  Revisal^  c.  114,  providing  that  **if  any  person  BhaU  agree  to  take  a 
greater  rate  of  interest  than  6  per  cent,  per  annum,  where  no  rate  is  named  in  the 
obligation,  *  *  *  the  Interest  shall  not  oe  recoverable  at  law,  **  where  a  note  giveit 
in  renewal  of  another  note  is  In  excess  of  the  principal  and  legal  Interest  then  due, 
the  excess  is  not  recoverable. 

2.  Same— Once  Paid,  cannot  be  Recovered. 

If  interest,  though  usurious,  has  been  paid,  it  cannot  be  reoovered. 
8.  Same— Usurious  Bond  Void—Becovert  on  Friob  Notb. 

Under  Acts  N.  C.  1874r-75,  c.  84,  rendering  contracts  void  where  a  greater  rate  of 
interest  than  6  or  8  per  cent,  is  reserved,  but  providing  that  the  act  shall  not  applj 
to  any  existing  contract,  a  bond  to  replace  a  note  given  in  excess  of  the  sum  due 
on  the  note  at  the  date  of  its  execution,  in  Deoember,  1875,  is  roid,  bat  recovery 
may  be  had  upon  the  note  which  it  replaced. 

Appeal  from  superior  court,  Craven  county;  Graves,  Judge. 
Grten  <t  Stevenson^  for  appellants,     ff.  R,  Bryan,  for  appellee. 

Smith,  C.  J.  The  action  is  upon  a  note  under  seal,  executed  by  the  defend* 
ants  to  the  plaintiff  on  December  21,  1875,  wherein  they  covenant  to  pay  him 
91>219.91,  with  interest  at  the  rate  of  8  per  cent,  per  annum;  and  the  com- 
plaint alleges  to  be  due  thereon  on  the  dOth  day  of  January,  1888*  the  sum  of 
§520.63,  with  interest  from  that  date,  for  which  judgment  is  demanded.  The 
defendants,  admitting  these  general  allegations,  set  up  iu  their  answer  the  de* 
fense  of  usury,  alleging  that  a  large  sum  of  unlawful  interest  enters  into  the 
bond,  purged  of  which,  they  aver  their-reiidiness  to  pay  any  balance  that  may  be 
foundto  be  lawfully  due  on  the  obligation.  Thepartles,  waiving  a  trial  by  jury, 
consented  that  the  judge  might,  upon  the  evidence,  ascertain  and  determine  the 
facts,  and  he  finds  as  follows:  On  June  24,  1870,  the  defendants  borrowed 
from  tl»e  partnership  firm  of  Rountree  &  Webb,  (the  last  named  being  the 
plaintiff,)  and,  as  principals,  gave  their  note  for  the  sum  of  $1,500.  On  Feb- 
ruary IS,  1875,  the  note  was  taken  up,  and  two  others  substituted  in  its  place, 
eacli  in  the  sum  of  $1,181.70, — one  of  which  was  drawn  payable  to  Thomas  J. 
Latham,  cashier,  at  30  days.  Indorsements  subsequently  made  on  ft  show 
four  several  payments  of  interest,  the  last  being  up  to  Deoember  1.  1875. 
This  note,  assigned  to  him  as  tiie  plaintiff's  separate  share  of  the  joint  fund, 
was  replaced  by  the  bond  sued  on  and  described  in  the  complaint,  and  is  in  this 
form :  "$1,219.91.  For  value  received  we,  George  Bishop  and  John  Hutchin- 
son, l)oti)  principals,  promise  to  pay  Lewis  Webb  or  order  tliesum  of  $1,219.91, 
with  eight  per  cent,  interest  from  date.  Witness  our  hands  and  seals,  De> 
cember  21, 1875.  Gkorge  Bishop.  [Seal.]  John  Hutchinson.  [Seal.]" 
Upon  this  bond  several  credits  are  indorsed  by  the  plainUff ,  all  of  them  ss 
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partial  payments,  or  in  general  terms  as  receipts,  to-wit:  On  October  22, 
1877,  $200;  on  November  6,  1877,  flO;  on  August  4,  1879,  $694;  on'August 
4,  (same  date,)  $119.96;  on  October  25,  1880,  $100;  and  on  June  80,  1883, 
S81.67,  which  is  the  last  payment*  It  will  be  seen  by  computation  that,  in 
the  division  of  the  first  note,  principal  and  interest  at  6  per  cent,  accrued  up 
to  the  giving  the  note  of  February  18,  1875.  The  latter  is  in  excess  of  the 
snmdue  by  some  $226,  or  thereabouts,  and,  in  the  absence  of  evidence  of  any 
other  consideration,  must  be  deemed  an  additional  consideration  for  the  fur- 
ther indulgence  of  the  debt.  This  excess  constitutes  the  allied  usury  in  the 
execution  of  the  second  note,  and  constitutes  an  element,  with  interest,  affect- 
ing the  bond  in  suit.  In  making  computation  of  the  amount  due  on  the 
second  note,  the  interest  on  which  was  paid  up  to  December  1, 1885,  it  would 
appear  that  the  last  instrument  (the  bond)  was  given  for  a  sum  in  exoeas  of 
what  was  due,  at  the  date  of  its  execution,  by  Hbout  $25. 

Tlie  statute  in  force  when  the  first  two  notes  were  given  provides  that,  ''if 
any  person  shall  agree  to  take  a  greater  rate  of  interest  than  six  per  cent,  per 
annum  when  no  rale  is  named  in  the  obligation,  or  a  greater  rate  than  eight 
per  cent,  when  the  rate  is  named,  the  interest  shall  not  be  recoverable  at  law. " 
Battle,  Bevisal,  c  114.  When  the  bond  insult  was  executed,  the  law  had  un- 
dergone a  change,  and  it  was  declared  tliat  '*aJll  bonds,  contracts,  and  assur- 
ances whatsoever,  for  the  payment  of  any  principal,  or  money  to  be  lent  or 
covenanted  to  be  performed  upon,  or  for  any  usury,  whereupon  or  whereby 
there  shall  be  reserved  or  taken  above  the  rate  of  six  dollars  or  eight  dollare 
on  the  hundred,  as  aforesaid,  shall  be  void,"  etc.  Acts  1874-75,  c.  84.  This 
statute,  which  went  into  effect  on  March  24,  1875,  declares  in  express  terms 
(unnecessarily,  perhaps,  but  to  avoid  misinterpretation)  that  it  shall  not  "ap- 
ply to  any  existing  contract;"  but  it  is  applicable  to  the  last  security,  taken 
in  December  of  that  year.  In  our  opinion,  the  sum  entering  into  the  note  of 
February  18,  1875,  above  the  principal  and  legal  interest  then  due  on  the 
former  note,  is  usurious,  and,  iinder  the  law,  was  not  recoverable;  and  so  much 
of  that  sum  as,  being  unpaid,  enters  into  the  bond  in  suit,  is  not  recoverable. 
The  interest,  however,  paid  on  the  second  note,  must,  so  far  as  it  partakes  of 
the  usurious  sum,  be  eliminated,  and  not  be  counted  in  the  reduction,  because, 
though  not  recoverable,  it  has  been  paid.  Bank  v.  Lutterloh,  81  N.  0,  142. 
That  the  second  note  is  usurious,  to  the  extent  specified,  by  the  incorporating 
into  it  a  sum  exceeding  what  was  due  on  that  of  which  it  is  a  renewal,  is 
sustained  by  both  reason  and  authority.  There  is  no  essential  difference  in 
taking  the  usury  by  discounting  and  inserting  in  it  a  larger  sum  than  is  le- 
gally due.  In  either  case  t)ie  contract  has  the  taint.  Bhringhaus  v.  Ford^  3 
Ired.  522;  Dawsony,  Taylor.  6  Ired.  225;  Commissioners  v.  Railroad  Co..  77 
N.  G.  289.  This  result,  of  course,  presupposes  an  intent  to  take  more  than  the 
law  allows  for  forbearance  in  making  a  loan,  and  not  to  the  case  of  a  mistake 
made  in  calculating  the  sum  due  when  no  such  intent  exists.  But  the  last 
instrument  is  rendered  void  by  the  statute  compelling  the  creditor  to  fall  back 
on  the  preceding  note,  ignoring  the  existence  of  the  other,  except  as  showing 
payments  upon  the  indebtedness.  The  plaintiff  may  recover  on  this,  upon 
the  aathorlty  of  Rountree  v.  Brinson,  98  N.  C.  107,  8  8.  B.  Rep.  747,  to 
which  tlie  pleadings  may  by  amendment  be  made  to  conform  in  the  court  be- 
low. There  is  therefore  error  in  the  ruling,  and  the  Judgment  must  be  set 
aside,  in  order  that  upon  the  basis  of  this  opinion  the  legal  sum  recoverable, 
if  any,  may  be  ascertained,  and  judgment  given  accordingly. 
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Ck>OK  V.  Cobb. 

Oitpreme  Cmirt  of  North  Carolina.    October  20, 1888.) 

1.  LiENB— Farm  Laborer's  Lien— Scffichs^ct  op  Claim. 

Code  N.  C.  §  1784,  relating  to  the  filing  of  laborers^  liens  with  a  justice  of  thepeaeSi 
eto;.  provides  that  **all  clalme  shall  be  filed  in  detail,  specifying  the  materials  fur- 
nished or  labor  performed,  and  the  time  thereof.  **    Plalntiif  filed  the  following: 
"  William  Cook  to  James  W,  Cook,  Dr, 
1886. 

Dec.  8.    For  labor  on  farm  for  8  months  and  4  days,  at  $10  per  month,    $81  40 
Or.  by  cash  -  •         •  .-.  .  -  500 

$76  46 

^'Laborer^s  lien  filed  and  Bwora  to  before  me  the  8th  day  of  Dec.  1880.    Jambs  W. 
Cook.    J.  M.  Sfbaoims,  J.  P. '' 

— Held,  that  this  was  insnfSclent,  in  that  it  does  not  show  where  the  labor  was 
performed,  nor  on  what  farm,  nor  that  the  claimant  labored  on  the  crop  of  his  em- 
ployer on  which  he  intended  to  obtain  a  lien, 
fl.  Same— Eppect  of  CoBtPuiiXT. 

The  defects  in  the  claim  as  filed  cannot  be  cored  by  allegations  in  the  complain^ 
in  an  action  to  protect  the  alleged  lien  against  a  thira  party. 

Appeal  from  superior  court,  Edgecombe  county;  Graves,  Judge. 
Action  by  James  Cook  against  Joseph  Cobb,  to  enforce  an  alleged  laborer's 
lien.    Trial  to  the  court  and  judgment  for  plaintiff.    Defendant  appeals. 
Strong^  Gray  &  Stamps,  tor  appellant.    John  L,  Bridgers,  for  respondent. 

Mebrimon,  J.  Tbe  plaintiff  alleged  in  the  complaint  that  he  labored 
during  the  year  1886  on  the  farm  and  crop  of  William  Cook,  who  owed  him 
for  such  labor  the  sum  of  976.40,  and  that  he  had  a  laborer's  lien  on  the  crop 
then  produced  on  the  land  in  part  by  his  labor;  that  the  defendant,  claiming 
to  act  as  sheriff,  by  virtue  of  a  proper  warrant,  seized  and  sold  the  same  crop 
when  gathered  to  satisfy  a  debt  due  to  John  F.  Shackelford  for  money  and 
supplies  advanced  to  his  employer  to  make  the  crop,  which  debt,  as  alleged  by 
the  plaintiff,  constituted  a  lien  on  the  crop  subsequent  in  date  and  effect  to 
his  own,  etc.  The  defendant  denied  that  the  plaintiff  had  such  first  or  any 
lien  upon  the  crop  and  property  so  seized  by  him.  The  following  is  a  copy  dl 
the  "claim''  of  the  defendant  and  notice  thereof  filed  in  the  office  of  the  near- 
est justice  of  the  peace: 

"  William  Cook  to  James  W.  Cook,  Dr. 

1886. 

Dec'r  8.    For  labor  on  farm  for  8  months  and  4  days,  at  $10 

per  month  -•-••.        $81  46 
Cr.  by  cash  ...  .  .       5  QQ 


$76  46 
Tjaborer's  Hen  filed  and  sworn  to  before  me  the  8th  day  of  Dec*r,  1886. 

'' Jamks  W.  Cook. 
"J.  M.  Spraoins,  J.  p." 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant  ap- 
pealed to  this  court,  assigning  as  error  that  *'the  court  erred  in  adjudging  that 
the  magistrate's  docket  exhibited  a  valid  lien  in  favor  of  the  plaintiff  against 
the  lien  of  Shackelford.'*  The  statute  (Code,  §  1781)  gives  the  laborer  a  lien 
on  any  kind  of  property,  real  or  personal,  including  the  crop  produced  on  s 
farm,  to  secure  the  payment  of  the  debt  due  to  him  for  his  labor  on  the  same. 
But  in  order  to  create  such  lien  and  render  the  same  effectual,  the  statute  (Code, 
§  1784,)  further  provides  that  *'all  claims  against  personal  property,  of  two 
hundred  dollars  and  under,  may  be  filed  in  the  office  of  the  nearest  justice  of 
the  peace;  or,  if  over  two  hundred  dollars,  or  against  real  estate  or  interest 
therein,  in  the  office  of  the  superior  court  clerk  in  any  county  where  the  labor 
lias  been  performed  or  the  materials  furnished;  but  all  claims  shall  be  filed  in 
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detail,  specifying  the  materials  furnished  or  labor  performed,  and  the  time 
thereof."  The  obvious  purpose  of  this  requirement  is  to  give  public  notice 
in  the  offices  designated  of  the  plaintiff's  *' claim,"  his  debt,  the  amount  of  it, 
the  materials  supplied,  or  the  labor  done,  when  done,  on  what  property,  on 
what  farm  or  crop,  and  when,  specified  with  such  detail  and  certainty  as  will 
give  reasonable  notice  to  all  persons  of  the  character  of  the  claim  and  the  prop- 
erty to  which  the  lien  on  account  of  the  same  attaches;  and  of  the  lien  thereby 
established.  Otherwise  such  filing  of  the  claim  and  notice  thereof  and  the 
lien  would  serve  no  useful  purpose,  and  it  would  be  practically  nugatory. 
The  purpose  is  to  give  the  laborer  (a  very  meritorious  creditor)  an  important 
advantage  as  to  his  debt  due  on  account  of  his  labor  done,  on  the  properly  to 
^whicli  the  lien  attiiches,  over  the  ordinary  creditor;  but  to  obtain  that  advan- 
tage he  must  comply  strictly,  certainly,  substantially,*  in  all  material  respects, 
ivith  the  requirements  of  the  statute.  It  so  requires,  and  it  is  but  reasonable 
and  just  that  be  should  do  so.  If  he  is  to  have  such  advantage,,  oth^r  cred- 
itors should  Icnow  the  fact  and  the  extent  of  it,  to  the  end  they  may  have  Just 
opportunity  the  better  to  determine  what  extent  of  credit  the  employer  should 
have,  and  what  property  of  his  they  might  expect  to  subject  to  the  payment  of 
their  del)ts  against  him.  The  plaintiff's  claim  and  notice  of  lien  is  not  only 
very  informal,  but  is  clearly  not  a  sufficient  complianoe  with  the  requirements 
of  the  statute  in  two  or  three  respects,  and  hence  no  lien  arose  in  his  favor. 
It  does  not  appear  from  it,  as  it  should  do  to  be  elfectual,  at  what  time  lie 
began  to  labor  and  when  it  ended,  nor  on  what  farm  he  labored,  nor  particu- 
larly that  he  labored  on  the  crop  of  his  employer  on  which  he  intended  to  ob- 
tain a  lien.  The  date  affixed  to  the  claim  only  indicates  the  time  he  reduced 
it  to  writing  and  filed  it.  It  is  not  sufficient  to  allege  in  the  pleadings  the  time 
of  the  labor,  and  that  it  was  done  on  a  particular  crop  which  the  plaintiff  seeks 
to  charge  with  a  lien.  This  must  appear  substantially  in  some  way  in  the 
claim,  for  the  reasons  above  stated.  Wrap  v.  Harris^  77  N.  C.  77;  Phil. 
Mech.  Liens,  §§  349,  850;  Kneel.  Mech.  Liens,  §  202  et  9eq.  There  is  therefore 
error,  and  the  appellant  is  entitled  to  a  new  trial.  To  that  end  let  this  opin- 
ion be  certified  to  the  superior  court.    It  is  so  ordered. 


BOWLU^e  0.  BUBTON. 
iSuvreme  dmrt  of  North  Carolina.    October  29, 1888.) 

BA8BinSNT--lMPLICATION— BrPBCT  OF  DeBD* 

The  injured  party  can  sue  for  breach  of  warranty  in  a  deed  of  land  on  which  is  a 
mill  and  dam  embracing  an  easement  aa  to  ponded  water  occasioned  by  such  dam, 
over  the  adjoining  land  of  a  third  person,  although  such  easement  is  not  expressly 
mentioned  in  the  deed.  It  is  implied  that^  in  conveying  a  mill  and  dam,  the  grantor 
conveys  all  that  he  then  has,  or  claims  to  have,  in  connection  therewith,  incident  and 
necessary  to  its  enjoyment. 

Appeal  from  superior  court.  Person  county;  Shipp,  Judge. 
Graham  <&  liuffin,  for  appellant. 

Merkimon,  J.  The  following  is  a  copy  of  the  plaintiff's  complaint:  ''The 
plaintiff,  William  Bowling,  complaining^  of  the  defendant,  A.  J.  Burton,  al- 
leges: (1)  That  on  the  28th  day  of  March,  1883,  by  a  certain  deed,  which  is 
hereto  annexed  and  asked  to  be  taken  as  a  part  of  this  complaint,  the  defend- 
ant, A.  J.  Burton,  and  Nannie  L.  Burton,  his  wife,  for  a  valuable  consider- 
ation therein  stated,  bargained,  sold,  and  conveyed  to  the  plaintiff  a  certain 
tract  or  parcel  of  land  described  as  follows:  'All  of  their  interest  (the  said  in- 
terest bt  ing  one  undivided  half)  in  a  certain  tract  or  parcel  of  land  upon  the 
waters  of  Flat  ri  ver,  and  known  as  the  '*  Burton  Mill  Tract*"  containing,  by  esti- 
mation, forty-five  acres,  be  the  same  more  or  less,  and  bounded  as  follows,  viz.: 
Bounded  on  the  south  by  the  lands  of  A.  J.  Burton,  lands  known  as  the  '*  Man- 
gum  Tract;"  and  on  the  east  by  the  lands  of  A.  J.  Burton^  lands  known  as  the 
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*" Moore  Tract;"  and  on  the  north  and  west  by  Ihe  lands  of  Sarah  A.  Burton; 
together  with  all  of  their  interest  in  the  Burton  mills,  and  their  right  to  erect 
dams  across  tlie  river  at  said  mills,  with  all  and  singular  the  hereditaments 
and  appurtenances  thereunto  belonging  or  in  anywise  appertaining,  and  the 
reversion  and  revision,  remainder  and  remaindera,  suits,  issues,  and  profits 
tl^ereof,  and  all  the  estate,  right,  title,  interest,  claim,  and  demand  whatsoever 
of  the  said  parties  of  the  first  part,  either  in  law  or  in  equity,  of,  in,  and  to  the 
above-granted  interest  in  the  premises,  with  the  said  hereditaments  and  ap- 
purtenances :  To  liave  and  to  hold  the  above-mentioned  and  described  interest 
in  the  premises,  with  the  appurtenances,  and  every  part  and  parcel  thereof,  to 
the  said  party  of  the  second  part,  his  heirs  and  assigns,  forever.'  (2)  That, 
among  other  things  in  said  deed,  the  defendant  did  covenant  with  the  plaintiff 
to  •  warrant  and  foreverto  defend  the  before-granted  interest  in  the  premises, 
and  every  part  and  parcel  thereof,  now  being  in  the  quiet  and  peaceable  pos- 
session of  the  said  party  of  the  second  part,  against  parties  of  the  first  part, 
their  heirs,  executors,  administrators,  and  assigns,  and  against  all  and  every 
other  person  or  persons  claiming  or  to  claim  the  said  interest  in  the  premises, 
or  any  part  thereof.'  (8)  That  plaintiff  hath  not  at  all  times  siuce  the  making 
of  said  indenture  and  deed  been  able  to  peaceably  and  quietly  enjoy  the  said 
premises,  but,  on  the  contrary,  he  alleges  that  one  Monroe  Otsh,  who  at  the 
time  of  the  making  of  said  deed,  and  continually  from  that  time  up  to  the  l^th 
day  of  November,  1884,  had  and  still  hath  a  lawful  title  to  the  land  on  both 
sides  of  said  Flat  river,  above  and  adjoined  the  land  herein  described,  insti- 
tuted an  action  in  the  superior  court  of  said  county  and  state,  against  this 
plaintiff  and  his  co-tenant,  J.  I.  Cothi*an,  for  ponding  the  water  on  the  lands 
of  said  Monroe  Cash,  and  injuring  various  springs  of  water  on  the  lands  of 
said  Cash,  and  on  the  said  15th  day  of  November,  1884,  recovered  judgment 
against  said  plainUff  and  J.  I.  Cotbran  in  said  action,  for  the  sum  of  $90  per 

annum  for  5  years,  and  the  cost  of  the  action,  amounting  to .    (4) 

That,  in  accordance  with  the  terms  of  said  judgment,  and  in  order  to  avoid 
the  necessity  of  another  suit,  the  pUintiff  has  t)een  compelled  to  tear  down  the 
dam  to  his  saw-miil  at  least  two  feetat  a  very  great  cost,  to- wit,  875,  which  has 
very  materially  reduced  the  capacity  of  said  mill  and  impaired  its  value.  (5) 
That  plaintiff  has  already  paid  the  cost  of  said  airtion,  $144.68,  and  $252.50, 
said  judgment  for  damages,  and  expended  about  $50  in  a  petition  to  have  said 
judgment  modified.  (6)  That,  by  reason  of  the  failure  of  the  covenant  of  the 
defendant,  plaintiff  hath  not  only  lost  and  been  deprived  of  the  premises  as 
aforesaid,  but  has  been  obliged  to  expend,  and  has  expended,  a  large  sum  of 
money,  to-wit,$502.50,  in  the  payment  of  costs  and  charges  recovered  against 
him  by  the  said  Monroe  Cash,  in  the  action  aforesaid,  for  ponding  water  on 
his  land,  and  injury  to  the  springs  of  said  Cash,  as  well  as  to  spend  much 
time  and  labor  in  the  defense  of  said  action,  to  the  great  damage  of  said  plain- 
tiff. Wherefore,  the  plaintiff  demands  that  he  recover  of  defendant  the  sum 
of  $502.50,  together  with  interest  from  November  15,  1884,  and  the  costs  of 
the  action,  to  be  taxed  by  the  clerk."  The  defendant  having  answered,  the 
court  gave  judgment,  whereof  the  following  is  a  copy:  ''In  the  above-entitled 
action  it  is  considered  by  the  court  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  Whereupon  the  plaintiff  being 
called  and  failing  to  appear  is  nonsuited,  and  the  defendant  will  recover  of 
the  plaintiff  the  cost  of  this  action  to  be  taxed  by  the  clerk."  The  plaintiff, 
having  excepted,  appealed  to  this  conrt. 

We  do  not  doubt  that  the  injured  party  can  maintain  an  action,  in  a  proper 
case,  for  a  breach  of  the  covenant  of  warranty  of  title  in  a  deed  conveying  a 
tract  of  land  on  which  is  situate  a  mill,  and  a  dam  connected  therewith,  that 
embraces  an  easement  as  to  ponded  water  occasioned  by  sueli  dam,  or  back- 
water therefrom,  on  an  adjoining  tract  of  land  of  another  person,  and  lilce 
easements  incident  and  necessary  to  the  free  use  and  beneficial  enjoyment  of 
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the  mill  and  dam  conveyed,  although  such  easements  are  not  expressly  men- 
tioned in  the  deed  or  covenant.  If  the  deed,  in  effect,  though  not  in  terms, 
embraces  them,  and  the  covenant  is  comprehensive  enough  to  include  them, 
a  breach  thereof  in  respect  to  such  easements  is  actionable.  This  is  so,  be- 
cause, in  the  nature  of  the  matter,  nothing  to  the  contrary  appearing,  a  party 
who  conveys  a  mil!  and  dam,  or  other  things,  conveys  whatever  and  all  that  he 
has,  or  claims  and  purports  to  have,  at  the  time  of  the  conveyance,  in  connec- 
tion therewith,  incident  and  necessarv  to  the  just  enjoyment  of  the  thing  he 
undertakes  and  professes  to  convey.  It  is  not  to  be  presumed  that  a  vendor 
sold  property  in  a  less  complete  condition,  as  to  things  incident  and  appurtenant 
to  it,  than  it  appeared  to  beat  the  time  he  sold  it.  Thus,  if  he  sold  a  mill  and 
dam,  and  the  site  thereof,  and  he  appeared  and  professed  to  have  a  right  in  con- 
nection therewith  to  pond  water  on  the  land  of  another^  the  deed,  nothing  to  the 
contrary  appearing,  wonld  be  construed  as  embracing  and  carrying  such  ease- 
ment as  incident  to,  and  part  of,  the  mill,  dam,  and  site,  to  the  extent,  and  in 
the  measure,  he  appeared  and  professed  U>  have  and  own  it;  otherwise  he 
would  sell  a  property  different  from  and  less  valuable  than  that  he  professed 
to  sell.  The  right  to  so  pond  the  water  might  be  essential  to  give  the  mill 
positive  value;  indeed,  it  might  be  valueless  without  the  easement,  and  it 
might  be  less  valuable  if  the  easement  should  not  exist  to  the  extent  claimed 
by^the  vendor.  The  easement  being  thus  incident  and  appurtenant  to  the 
proyerty  sold,  and  constituting  part  of  its  value,  it  must  be  taken  that  the 
vendee  paid  for  it.  It  therefore  j  ustly  comes  within  the  covenant  of  warranty 
of  title,  and  the  vendee  would  have  his  remedy  for  a  breach  of  the  covenant  in 
respect  to  it.  WMtehead  v.  Gan'ia,  3  Jones,  (N.  C.)  171 ;  Everett  v.  Docket-y, 
1  Jones,  (N.  0.)  390;  Adams  v.  Conover,  87  N.  Y.  422;  Ang.  Water-Courses, 
§  153  et  seq,;  Gould,  Waters,  §  305;  Wasbb.  Easem.  133  et  seq.  In  this  case, 
tiie  terms  and  scope  of  the  deed  of  conveyanoe^relied  upon  by  the  plaintitf»  are 
broad  and  comprehensive.  They  certainly  embrace  the  right  to  erect  dams 
across  the  river  at  the  mill  mentioned,  and  to  pond  the  water  as  and  to  the 
extent  claimed  and  exercised  by  the  vendor  at  the  time  h»  executed  the  deed. 
The  covenant  of  warranty  of  title  is  correspondingly  comprehensive.  If  the 
vendor,  at  the  time  he  sold  and  conveyed  the  land  and  mills  to  the  plaintiff, 
claimed  and  exercised  the  right  to  pond  the  water  on  the  lands  of  an  adjoining 
owner  by  the  erection  of  dams  across  the  river,  then  his  deed  to  the  plaintiff  em- 
braced that  right,  and  so  did  the  covenant  of  warranty  therein ;  and  the  plain- 
tiff can,  for  the  reasons  already  stated,  maintain  his  action,  if  there  was  a  breach 
of  the  covenant  i n  respect  to  such  right.  The  assignmen  t  of  the  breach  of  cove- 
nant in  the  complaint  is  very  general  and  defective^  It  should  have  been  made 
more  speciflc  and  definite  as  to  the  extent  and  nature  of  the  easement,  and  the 
breach  of  the  covenant  in  respect  thereto;  but  we  think  tJ)e  complaint  is  not 
ao  defective,  in  the  respect  mentioned,  as  to  warrant  the  court  in  forcing  the 
plaintifl  to  suffer  a  judgment  of  honsuit.  A  cause  of  action  is  defectively, 
imperfectly  stated;  and  this  might  be  ground  for  demurrer,  but  not  for  a  mo- 
tion to  dismiss  the  action,  because  the  com  plaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action*  The  plaintiff  might  have  been  allowed  to 
amend  the  complaint,  and,  if  the  defendant  would  not  require  a  better 
pleading,  the  court  might,  ex  mero  motu,  have  required  him  to  make  proper 
amendments.  Johnaon  v.  Finch,  93  N.  C.  205;  Halstead  v.  Mullen^  Id.  252; 
Warner  v.  Railroad  Co.,  94  N.  C.  256.  It  seems,  however,  that  the  court 
was  of  the  opinion  that  the  plaintiff  alleged  no  cause  of  action  at  all,  and  it 
therefore  gave  the  judgment  of  nonsuit  appealed  from.  There  is  error.  Let 
tbia  opinion  be  certified  to  the  superior  court,  to  the  end  that  further  proceed- 
ing may  be  had  in  the  action  there  according  to  law.    It  is  so  ordered. 
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State  9.  Ellis. 
(Supreme  Cowrt  of  North  CaroUnou    November  5, 1888.) 

1.  Homicide— Evidence— Declajratiows. 

On  an  indictment  for  murder,  where  it  appeared  that  the  prisoner  and  his  1>rother 
went  to  the  house  of  deceased  to  wait  until  he  came  home;  that  they  had  knives, 
which  they  sharpened,  each  turning  the  grindstone  for  the  oUier, — evidence  that 
while  the  prisoner  was  grinding  his  knife  both  laughed,  and  the  brother  said,  **  Some- 
body will  oe  surprised  to-night,  "which  remark  the  prisoner  repeated,  Is  admissible; 
the  declaration  oeing  made  shortly  before  the  homicide,  while  both  were  engaged 
in  a  conversation  of  which  it  was  a  part,  and  whloh  declaration  the  prisoner,  by  re- 
peating, made  his  own. 

2.  Same— IxsTROCTioN— Murder. 

Tbe  court  charged  that  if  the  provocation  was  slight,  and  the  prisoner  used  ex- 
cessive force  out  of  all  proportion  to  the  provooation,  the  killing  would  be  murder, 
although  the  prisoner  may  not  previously  have  formed  a  design  to  kill  the  deceased. 
Held  no  error,  the  most  exculpatory  part  of  the  evidence  upon  which  the  instmction 
was  based  having  been  rendered  nugatory  by  the  conduct  of  the  prisoner  after  the 
killing,  showing  neartless  exultatien,  ana,  by  his  own  evidence,  an  abaolnte  want 
of  all  concern. 

The  Attorney  Qenerah  for  the  State. 

Davis,  J.  Indictment  for  murder  tried  before  Merrihon,  J.,  at  fall  term» 
1888,  of  the  .superior  court  of  Sampson  county.  There  was  a  verdict  of  guil^, 
judgment,  and  appeal.  The  prisoner,  Amma  Ellis,  was  cliarged  in  the  indict> 
ment  with  the  murder  of  James  Allen  Ellis.  It  was  in  evidence  tliat  he  went 
to  the  house  of  the  deceased,  who  was  bis  father,  on  the  evening  of  September 
4th,  when  the  sun  was  about  one  and  three-fourths  or  two  hours  high.  The 
deceased  was  not  at  home  when  the  prisoner  went  to  his  house,  but  came  home 
later  in  the  evening,  and  before  dark.  Susan  Ellis,  the  wife  of  tlie  deceased, 
and  step-mother  of  tlie  prisoner,  testified,  among  other  things,  in  substance, 
that  she  was  at  home  when  the  prisoner  came;  that  he  complained  that  Holmes, 
a  younger  brother,  had  been  '* scandalizing"  him;  that  he  said  he  was  gmng 
to  stay  till  the  deceased  came  home,  and  tell  him  about  it,  and  if  he  did  not 
whip  Holmes,  he  (the  prisoner)  would.  Tliere  was  evidence  tending  to  show 
the  bad  temper  of  the  prisoner,  and  the  witness  testified  that  she  told  him  *'it 
was  not  worth  while  to  wait,  and  have  a  fuss  with  his  father. **  It  was  in 
evidence  that  William  Ellis  (a  brother  of  the  prisoner*  who  had  been  included 
in  the  bill  of  indictment  with  the  prisoner,  but  as  to  whom  the  grand  Jury  re- 
turned **not  a  true  bill")  was  in  company  with  the  prisoner;  that  each  had  a 
knife,  which  was  sharpened  at  the  grindstone:  that  the  prisoner  turned  the 
grindstone  for  William  Ellis  to  sharpen  his  knife,  and  William  Ellis  turned 
the  grindstone  for  the  prisoner  to  sharpen  his  knife.  The  witness  testified 
that  "  while  he  was  grinding  his  knife  they  [prisoner  and  William  Ellis]  both 
laughed.  Will  said,  "Somebody  will  be  surprised  to-night;"  and  Amma  (the 
prisoner)  said,  ** Somebody  will  be  surprised  to-night."  They  finished  grind- 
ing their  knives,  went  into  the  house,  got  a  whetstone,  and  wlietted  their 
knives.  Then  they  stood  around  "till  thesun  got  low."  "The  prisoner  excepted 
to  the  admission  of  the  declaration  of  William  Eliis,  made  while  he  and  the 
prisoner  were  grinding  their  knives. "  This  is  the  first  exception  presented  in 
the  record.  There  was  much  evidence  introduced,  without  objection,  as  to 
what  was  done  and  said  by  the  prisoner  after  he  went  to  the  house  of  the  de- 
ceased, and  before  the  deceased  came  home,  tending  to  show  ill  will  against 
his  younger  brother*  Holmes,  (who  came  home  with  his  father,)  and  also  dis- 
satisfaction with  the  deceased.  The  declaration  of  Will  Ellis,  by  itself,  would 
not  have  been  admissible  as  evidence;  but  he  and  the  prisoner  were  engage 
in  a  conversation ,  it  was  shortly  preceding  the  homicide;  the  declaration  was  a 
part  of  tlie  conversation;  and  the  response  of  the  prisoner  made  it  his  own 
declaration.  The  conduct  of  the  prisoner  just  prior  to  the  mortal  blow,  his 
acts  aud  declarations,  the  fact  that  he  had  a  knife*  (there  was  evidence  tend- 
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ing  to  show  that  '*  he  kept  muttering  about  whipping  the  boy  Holmes,  walking 
about  with  his  knife  open,")  were  competent  circumstances  to  go  to  the  Jury, 
to  be  considered  by  them  in  determining  the  character  of  the  homicide.  8taU 
y.  Qooeh^ 94  N.  C.  987.  "It  was  admitted  that  the  prisoner  killed  the  deceased 
with  a  deadly  weapon.** 

The  evidence  was  conflicting.  There  was  evidence  on  the  part  of  the  state 
tending  to  show  malice.  There  was  evidence  on  behalf  of  tlie  prisoner  tend- 
ing to  show  that  he  was  going  away  from  the  house  of  the  deceased,  when  the 
deceased  rushed  upon  him,  and  gave  him  a  heavy  blow  on  the  back  of  the 
head  with  a  thick  plank  or  post,  and  was  in  the  act  of  repeating  the  blow,  when 
the  prisoner  "struck,  back-handed,"  the  fatal  blow.  There  was  evidence  on 
the  part  of  the  state  tending  to  contradict  this,  and  to  show  that  the  deceased 
"had  nothing  in  his  hand"  when  the  fatal  blow  was  given;  tliat  the  deceased 
"had  run  across  the  yard  to  him,  [tlie  prisoner,!  and  told  him  to  leave  there 
or  he  would  knock  him  down;"  that  be  had  nothing  to  strike  with  but  his 
hand,  and  the  prisoner  had  the  knife  open  in  his  hand,  and  struck  the  fatal 
blow.  In  charging  the  jury,  his  honor  instructed  them,  among  other  things, 
that  it  was  for  them  to  say,  "from  the  evidence,  whetlier  the  killing  was  done 
because  of  a  deliberate  intent  to  ki]],  previously  formed,  or  because  of  the  present 
provocation,  or  in  self-defense;  that  if  the  killing  was  done  with  malice  afore- 
thought, then  it  was  murder,  but  if  it  was  dcme,  not  because  of  the  malice 
aforethought,  but  because  of  present  provocation,  then  it  was  manslaughter; 
that  if  the  prisoner  had  slatted  away  from  the  house  of  the  deceased,  and  the 
deceased  rushed  after  him,  and  struck  him  a  blow  upon  the  back  of  the  head 
with  a  plank  or  post,  and  was  in  the  act  of  striking  him  again,  and  the  pris- 
oner stabbed  and  killed  the  deceased  because  it  was  necessary  for  him  to  do  so 
to  protect  his  own  life,  or  to  avoid  great  bodily  harm,  then  there  would  be  no 
offense,  but  the  killing  would  be  excusable  homicide."  And  upon  these  sev- 
eral points  the  testimony  of  the  several  witnesses  was  recited  to  the  jury.  Upon 
the  question  of  murder,  his  honor  f  urtlier  said  to  the  jury  that,  if  the  provocation 
was  slight,  and  the  prisoner  used  excessive  force,  out  of  all  proportion  to  the 
provocation,  the  killing  would  be  murder,  although  the  prisoner  may  not  pre- 
viously have  formed  a  design  to  kill  the  deceased;  and  upon  this  point  the 
testimony  of  the  witnesses  as  to  the  immediate  circumstances  attending  the 
Btabbing  was  called  to  the  attention  of  the  jury,  and  it  was  left  to  them  to  say 
whether  the  provocation  was  slight,  and  whether  the  prisoner  used  excessive 
force,  out  of  all  proportion  to  the  provocation .  The  prisoner  excepted  upon  the 
ground  that  the  principle  em  braced  In  that  part  of  the  charge,  in  regard  to  provo- 
cation and  excessive  force,had  no  application  to  tills  case,  and  was  not  supported 
by  any  evidence.  This  is  the  second  exception.  We  have  not  deemed  it  nec- 
essary to  set  out  in  detail  the  evidence  as  presented  in  the  record,  but  we  think 
there  is  no  error  in  the  charge  of  his  honor  of  which  the  prisoner  could  com- 
plain; for,  upon  a  review  of  all  the  evidence,  we  feel  constrained  to  say  the 
most  exculpatory  parts  of  it  are  rendered  nugatory  by  the  conduct  of  the  pris- 
oner after  the  killyig,  about  which  there  is  little  conflict.  The  prisoner's  own 
evidence  shows  an  absolute  want  of  all  concern  for  the  deceased^  after  the 
blow  was  infli(  ted,  while  other  evidence  tended  to  show  heartless  exultation. 
It  was  in  evidence  that  he  said,  "You  may  hollow,  God  damn  you,  I  have  cut 
you  to  your  liver;"  and  that  upon  the  refusal  of  Will  to  go  for  the  doctor,  he 
said,  "  That's  right. "  The  charge  of  his  honor  was  as  favorable  to  the  prisoner 
as  the  evidence  would  warrant,  and  is  fully  sustained  in  all  its  aspects  by 
rulings  in  State  v.  Qooch,94i  N.  C.  982;  State  v.  Chavfs^SO  N.  C.  353;  State 
V.  Curry,  1  Jones,  (N.  C.)  280;  and  State  v.  Jarrott,  1  Ired.  76.  There  is  no 
error. 

v.7s.E.no.l6 — 45 


Digitized  by 


Google 


706  SOUTHEASTERN   BEFOBTEB.  [N.  C. 


Hall  v.  Castleberrt  et  ah 
{Supreme  Cmirt  of  North  Carolina.    October  29, 188«.) 

1.  Appea.I/->As8xonment  of  Errors— Ck>NTByT8. 

Where  no  demand  for  instructions  apbean  to  have  been  made,  an  omission  to  give 
such,  as.  if  askedj  ought  to  have  been  given,  is  not  an  error  assignable  on  the  rec- 
ord, which  should  present  only  so  mucn  of  what  transpired  at  the  trial  aa  ezpLaiBs 
the  rulings  complained  of. 

S.  Husband  and  Wifib— Convbtancb  bt  Wifb— Aokkowlebomsnt. 

An  Instruction,  in  regard  to  the  separate  acknowledgment  of  a  deed  by  a  married 
woman,  that  it  vfas  not  necessary  to  the  validity  of  her  examination  that  her  husbaod 
should  nave  gone  entirely  out  of  the  room ;  that  it  was  only  necessary  that  he  ahoald 
have  gone  far  enough  away  from  her  to  leave  her  free  to  express  to  the  clerk  her 
desire  with  respect  to  the  deed,— is  not  open  to  criticism* 

Appeal  from  superior  court,  Wake  county;  Merrimon,  Judge. 
Batckelor  dt  Devereux^  for  appellant.    Pace  d-  Holding,  for  respondent. 

Smith,  C.  J.  The  plaintiff,  being  the  owner  of  a  lot  in  the  city  of  lialelgh. 
and  her  husband,  Robert  Hall,  owning  an  adjoining  lot,  each  containing  a 
quarter  of  an  acre,  after  their  inter-marrlage  united  with  him  in  executing  a 
mortgage  deed  to  Addison  Pulley,  conveying  said  lots  to  him,  to  secure  an  in- 
debtedness contracted  by  him  in  the  purchase  of  a  house.  The  probate  thereof 
was,  after  what  purports  to  be  a  private  examination  before  the  clerk  of  the 
superior  court,  in  the  form  prescribed  by  law,  and  sufficient  to  pass  her  estate 
and  inchoate  right  of  dower  in  both  lots,  and  the  same  has  been  duly  regis- 
tered. The  deed  bears  date  on  or  about  January  21, 1884;  and,  under  a  power 
of  sale  vested  in  the  mortgagee,  to  be  exercised  in  case  of  default,  and  accord* 
ing  to  its  provisions,  the  mortgagee  sold  and  conveyed  the  lots  to  the  defend- 
ant L.  D.  Gastleberry,  who  entered  into  possession  and  lias  continued  his  oc- 
cupation since.  The  plaintiff's  husband,  it  is  alleged  in  the  complaint,  and  not 
denied  by  Castleberry,  who  alone  puts  in  an  answer  to  the  amended  complaint, 
in  which  the  averment  is  contained,  has  deserted  her;  and,  living  in  another 
country,  refuses  to  hold  any  communication  with  her,  and  refuses  to  assist 
her  in  prosecuting  the  present  suit,  for  which  reason  he  is  placed  among  the 
defendants.  The  gravamen  of  the  complaint  rests  upon  an  alJ^ation  that 
the  plaintiff's  "privy  examination  was  never  taicen  according  to  law  by  any 
person  having  power  and  authority  to  take  examinations  of /eme^,'*  and  that 
the  mortgage  is  consequently  ineffectual  to  divest  her  estate  in  her  own  lot, 
or  her  right  of  dower  and  contingent  homestead  in  tliatof  her  husband.  The 
prayer  is  that  the  mortgage  deed  be  declared  null,  and,  as  such,  surrendered 
for  cancellation ;  that  she  be  put  in  possession  of  said  lots  jointly  with  her  hus- 
band as  to  his  lot.  The  summons  issued  against  the  defendants  Castlebenr 
and  Pulley  is  not  shown  "by  the  sheriff's  return  to  have  been  served  on  either, 
but  this  difficulty  vanishes  by  their  putting  in  separate  answers;  and  no  pro- 
cess seems  to  have  been  issued  against  the  said  Robert,  nor  does  he  appear  in 
the  cause  in  any  other  way  except  that  bis  name  is  associated  with  the  other  de- 
fendants in  the  title  to  the  cause  prefixed  to  the  complaint  and  to  one  of  the 
answers.  The  only  issue  passed  upon  by  the  jury  was:  Is  the  plaintiff  the 
owner,  and  entitled  to  the  possession,  of  the  tract  of  land  described  in  the  first 
paragraph  of  the  complaint?  reference  being  made  to  that  claimed  by  the 
plaintiff  as  her  own.  To  this  inquiry  the  jury  responded,  "No.**  Thereupon 
judgment  was  rendered  against  the  plaintiff,  and  she  appealed. 

Inasmuch  as  the  husband  is  not  in  the  action,  and  possession  under  a  claim 
of  dower  can  only  be  asserted  after  the  husband^s  death,  we  see  no  basis  for 
the  demand  of  a  judgment  for  the  recovery  of  possession  of  the  lot  that  be- 
longed to  the  husband,  and  still  less  for  a  cancellation  of  the  mortgage  deed, 
wliich,  as  we  have  repeatedly  said,  should  not  be  adjudged,  as  it  may  be  a 
protection  to  others  not  in  the  suit;  and,  besides,  destruction  of  a  deed  does 
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not  reconvej  a  ditested  estate  in  the  lands.  But,  aside  from  tbes^  and  qther 
embarrassments  in  the  way  of  prosecuting  the  present  suit,  the  alleged  irreg- 
ularities connected  with  the  plaintiff's  execution  of  the  mortgage,  and  the 
manner  of  taking  her  private  examination,  the  imputations,  charged  in  the 
most  general  terms,  but  specified  in  the  plaintiff's  testimony  as  impeacihlng 
the  mortgage,  are  met  and  repelled  by  the  verdict  of  the  jury  given  undei;  the 
instructions  of  the  court.  The  argument  for  the  appellant,  made  before  us, 
proceeds  upon  the  idea  that  it  was  the  duty  of  the  judge  to  pronounce  upon 
tlie  legal  effect  of  the  facts  developed  in  the  testimony,  and  to  tell  the  jury 
what  it  was,  and  that  in  this  respect  it  is  erroneous  in  law.  No  demand  ^or 
instructions  appears  to  have  been  made,  and  an  omission  to  give  such,  as,  if 
asked,  ought  to  have  been  given,  it  has  been  often  said,  is  not  an  error  assign- 
able upon  an  inspection  of  the  charge  as  transmitted  with  the  record;  for  it  is 
a  settled  rule  to  regard  the  record  as  intended  to  present  so  much  of  what 
transpired  at  the  trial  as  tended  to  present  and  explain  the  rulings  complained 
of  in  tlie  court  below.  State  v.  Hardee,  83  N.  C:  619.  See  Willey  v.  Rail- 
road  Co.,  96  K.  0.  408,  1  S.  E.  Rep.  446,  and  numerous  cases  therein  cited. 
The  exception  to  the  cliarge  is  directed  to  that  portion  which  begins  with  the 
words  on  page  7  of  the  case:  "Now  in  this  case  did  the  clerk  examine,"  etc., 
but  where  terminating,  except  at  the  end  of  the  charge,  is  not  stated.  The 
charge,  proceeding  from  the  words  quoted,  is  "examine  the  plaintiff  sepa- 
rate and  apart  from  her  husband.  The  statute  does  not  define  ho  w,  or  to  what 
distance  from  the  husband,  the  plaintiff  should  have  been  separated;  but  the 
wife  should  have  been  put  in  a  position  and  place,  with  respect  to  her  husband, 
to  feel  free  to  express  herself,  under  the  examination,  as  to  her  will  and  de- 
sire in  respect  to  the  deed  which  it  is  claimed  by  defendants  she  executed. 
It  was  not  necessary  to  the  validity  of  the  examination  of  the  plaintiff  by  the 
clerk  that  the  husband  should  have  gone  entirely  out  of  the  room.  It  was 
only  necessary  that  he  should  have  gone  separate  and  apart  from  the  plaintiff, 
and  so  far  as  to  leave  the  plaintiff  free  to  express  to  the  clerk  her  will  and  de- 
sire with  respect  to  the  alleged  mortgage  freely  and  voluntarily."  This,  a 
fair  interpretation  of  the  requirement  of  the  law  in  the  conveyance  of  the  real 
property  of  married  women,  f  urnislies  no  ground  of  complaint,  at  least  to  the 
appellant.  We  do  not  undertake  to  say  to  what  extent  these  careful  safe- 
guards, provided  for  the  protection  of  persons  under  coverture,  and  their 
lands,  observed  and  certified  by  offlcera  authorized  to  take  such  acknowledg- 
ments, and  private  examinations  to  assure  the  freedom  and  volition  of  the 
act,  may  be  impeached,  and  the  deed  thus  made  and  certified  rendered  invalid 
by  proof  that  the  act  was  not  voluntary,  but  under  restraint  and  coercion, 
thus  rendering  titles  insecure  and  uncertain;  nor  whether  such  attempted  re- 
pudiation, if  tolerated,  would  not  be  a  fraud  against  which  coverture  does  not 
afford  shelter.  Most  serious  consequences,  with  temptations  to  fraud  and 
perjury,  might  follow  the  maintenance  of  such  a  proposition.  But  it  is  enough 
to  say  that,  in  the  conflicting  testimony  as  to  the  facts  and  circumstances  sur- 
rounding the  present  transaction,  the  jury  find  against  the  plaintiff;  and  un- 
der the  charge  the  verdict  settled  the  controversy  advei-sely  to  the  plaintiff. 
There  is  no  error,  and  the  judgment  must  be  affirmed. 


Statr  v.  HicKa 

{Supreme  Cowrt  of  North  Carolina.    October  29, 1888.) 

IzTTOXiOATiKO  LiguoRS— Illkoal  Salb— Sentence— Work  on  Public  Roads. 

Under  Acts  N.  C.  1887,  c.  356,  providing  that  where  any  county  has  provided  for 
the  working  of  conyicts  on  the  public  roads  it  shall  be  the  dnty  of  the  Judge  hold- 
ing court  in  such  counties  to  sentence  to  Imprisonment  at  hard  labor  on  the  public 
roads  aU  persons  convicted  of  offenses  punishable  whoUy  or  in  part  by  imprison- 
ment in  the  common  jail,  where  a  person  is  convicted  in  such  county  of  unlawfur 
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iBening  liquor  on  Sunday,  such  offense  being  punishable  under  Code  N.  C.  S  1117,  '^bf 
fine  or  imprisonmeut,  or  both,  **  the  judge  can  sentence  the  person  so  convicted  V» 
imprisonment  at  hard  labor  upon  the  public  roads. 
SL  Cbimikal  Law— Sentbncb— Prbsumption. 

The  judge  havine  imposed  such  sentence,  and  it  not  appearing  from  the  reooril 
that  the  oounty  had  made  provisions  for  working  conyicts  on  the  public  roads,  it 
will  be  presumed  that  the  sentence  was  imposed  in  accordance  with  the  duty  of  U^ 
judge,  under  Acts  1887,  c.  855. 

Appeal  from  superior  court,  Durham  county;  Mebrimon,  Judge. 
T?ie  Attorney  General^  for  the  State. 

Davis,  J.  Indictment  for  unlawfully  selling  spirituous  liquors,  tried  be- 
fore Mebrimon,  J.,  at  spring  term,  1888,  of  the  superior  court  of  DuHiHm 
county.  The  defendant  was  indicted  for  selling  spirituous  liquors  on  Sun- 
day.  The  indictment  was  in  proper  form,  and  there  was  a  verdict  of  guilty. 
Thereupon,  "  the  solicitor  for  the  state  praying  the  judgment  of  the  court  on 
the  verdict  rendered,  it  is  ordered  by  the  court  tliat  the  defendant,  W.  II. 
Hicks,  be  imprisoned  at  hard  labor  on  the  public  roads  for  a  term  of  sixty 
days,  and  that  he  pay  a  fine  of  $25i  and  the  costs."  From  this  Judgment  the 
defendant  appealed. 

We  have  not  been  favored  with  an  argument  for  the  defendant,  and  do  er- 
ror is  assigned  in  the  record,  but  it  is  suggested  that  the  exception  may  be  to 
BO  much  of  the  judgment  as  imposes  imprisonment  *'at  hard  labor  on  the  pub- 
lic roads  for  a  term  of  sixty  days.  *'  By  section  1117  of  the  Code,  under  which 
the  defendant  was  indicted  and  convicted,  it  is  declared  that  'Mf  any  person 
shall  sell  spirituous  or  malt  or  other  intoxlcati ng  liquors  on  Sunday,  •  m  m 
the  person  so  offending  shall  be  guilty  of  a  misdemeanor,  and  punished  by 
fine  or  Imprisonment,  or  both,  in  the  discretion  of  the  court./'  By  chapter 
855  of  the  Acts  of  1887.  it  is,  among  other  things, enacted:  "That  where  any 
oounty  has  made  provision  for  the  working  of  convicts  upon  the  public  roads, 
or  where  any  number  of  counties  have  jointly  made  provision  for  working 
convicts  upon  the  public  roads,  it  shall  l>e  lawful  for,  and  the  duty  of,  the 
judge  holding  court  in  such  counties  to  sentence  to  imprisonment  at  bard  la- 
b<v  on  the  public  roads,  for  such  terms  as  are  now  prescribed  bylaw  for  their 
imprisonment  in  the  county  jail  or  in  the  state  prison,  the  following  classes  of 
convicts:  Firstt  all-  persons  convicted  of  offenses,  the  punishment  whereof 
would  otherwise  be  wholly  or  in  part  imprisonment  in  the  common  jail,"  etc* 
The  act  further  gives  to  the  county  authorities  power  to  make  all  needful 
rules  and  regulations  for  the  successful  working  of  convicts  upon  the  public 
roads.  Under  section  1117  of  the  C!ode,  the  punishment  of  the  prisoner  would 
be,  in  part,  imprisonment  in  the  common  jail,  (State  v.  Norwood^  ^3  N.  C. 
578,)  and,  therefore,  if  the  county  of  Durham  has  made  provLsipn  for  **  work- 
ing convicts  upon  the  public  roads,"  the  court  had  the  right  to  impoae  the 
sentence  set  out  in  the  record.  If  it  be  said  the  recr>rd  roust  show  that  the 
county  of  Durham  had  taken  advantage  of  the  act  of  1887,  c.  355,  and  that 
this  does  not  appear  in  the  record,  the  answer  is,  the  statute  makes  it  the 
**duty  of  the  judge"  holding  court  in  any  county  where  provision  is  made  for 
working  convicts  upon  the  public  roads  to  sentence  the  class  of  convicts 
named  "to  fmprisonment  at  hard  labor  on  the  public  roads. "  He  holds  court 
in  the  county,  and  must  get  information  from  the  county  records  or  the  county 
authorities  upon  which  he  acts  in  imposing  the  sentence;  and  while,  perhaps, 
it  would  be  well  that  the  judgment  should  state  that  the  county  had  made 
provision  for  working  convicts  on  the  public  roads,  we  must  assume,  in  the 
absence  of  any  suggestion  or  intimation  to  the  contrary,  that  it  was  imposed 
in  accordance  with  his  duty,  and  the  authority  conferred  by  chapter  355,. 
Acts  1887.    There  is  no  error. 
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Suoo  V,  Watson, 

iSuprejne  Court  of  North  Carolina.    October  89^  1888.) 

AfpeaI/— Review— Weight  or  Evidence. 

In  an  acUon  on  a  note  where  there  was  some  evidence,  without  objection,  that  a 
payment  waa  made  which  would  take  It  out  of  the  statute  of  UmitationSf  and  no  in- 
structions were  asked  In  regard  to  it,  the  verdict  for  plaintiff  cannot  be  set  aside  as 
against  the  weight  of  evidence. 

Appeal  from  superior  court.  Orange  county;  Shepherd,  Judge. 
J  W,  Graham  and  John  Manning^  for  appellant.    A,  W  Orahamt  for  ap* 
l>ellee. 

Davis,  J.  On  the  20th  of  November,  1886.  the  plaintiff  instituted  two  ac- 
tions against  the  defendant  in  a  court  of  a  justice  of  the  peace, — one  on  a  note 
for  $250,  dated  September  25,  1868.  credited  by  $125,  May  22, 1869;  the  other 
on  a  bond  for  $180,  dated  February  25,  1871.  There  was  a  credit  of  $5  on 
«ach  note,  as  hereinafter  set  out.  The  justice  of  the  peace  gave  judgment  in 
«ach  action  for  the  plaintiff,  and  the  defendant  appealed.  The  following  is 
the  case  on  appeal :  By  order  of  his  honor,  the  two  cases  were  consolidated. 
Defendant  admitted  the  execution  of  tlie  notes,  relied  upon  the  statute  of 
limitations,  and  the  only  issue  submitted  to  the  jury  was,  ''Are  the  notes  sued 
upon  barred  by  the  statute  of  limitations?''  The  plaintiff  was  introduced  as 
a  witness  in  his  own  t>ehHlf,  and  testified:  "I  am  a  brother*in*law  of  defend- 
ant. I  went  to  him,  and  told  him  he  must  pay  me  some  money  on  these 
not^.  He  ran  his  hand  into  bis  pocket,  and  pulled  out  $10  and  handed  me. 
I  said,  <  This  is  not  enough ;  I  want  more  than  this.*  Defendant  said, « Tliat  is 
all  I  have  now.'  He  tlien  walked  into  the  house,  and  I  followed  him,  and 
said,  *  John,  we  must  have  a  settlement;  this  has  been  standing  long  enough.^ 
He  did  not  reply  to  me.  I  then  entered  a  credit  of  $5  on  each  of  the  notes. 
A  few  days  after  this  I  sent  my  son  to  defendant  to  tell  him  I  wanted  to  have 
the  notes  closed  up.  He  sent  me  word  it  was  out  of  the  question ;  that  he 
couldn't  pay  me.  I  then  sued  him.  Defendant  did  not  owe  me  any  other 
debt.  I  hjid  done  work  for  him  in  my  shop,  but  I  always,  made  him  pay 
cash,  as  I  had  so  much  trouble  in  getting  him  to  pay  these  notes."  On  cross* 
examination  plaintiff  staled  that  this  transaction  took  place  in  July,  1886; 
that  belaid  to  defendant:  **  *  John,  1  want  you  to  pay  me  some  money;  I  want 
some.'  He  tlien  paid  me  the  $10,  and  I  told  him  I  wanted  some  more,  and 
he  said  he  didn't  have  it.  Watson  afterwards  went  into  the  house,  and  1  fol- 
lowed him,  and  told  him  we  must  have  a  settlement.  I  had  the  notes  with 
fide,  and  put  the  credits  on  them  as  soon  as  I  got  home,  where  I  had  pen  and 
ink.  I  entered  $5.00  on  each  note,  to  bring  them  in  date.  I  kept  a  wagon- 
shop  and  frequently  did  work  for  Watson,  but  he  paid  for  it,  and  owed  me 
nothing  but  those  notes  when  he  paid  me  the  $10.  This  was  shortly  before 
1  went  to  a  sale  at  Lawrence*s."  John  H.  Watson,  introduced  as  a  witness 
in  his  own  behalf,  testified:  *'Was  silting  on  my  hotel  porch,  with  W. 
Sugg,  when  plaintiff  came,  and  said  he  was  going  to  Lawrence's  sale  next 
day,  and  wiyited  me  to  let  him  have  a  littlomoney  to  buy  him  some  com;  that 
bedidn't  have  it.  I  went  into  the  house,  and  got  the  $10  and  gave  him.  Not 
a  word  was  ^aid  about  note,  debt,  settlement,  or  anything  of  the  kind.  He- 
asked  me  if  that  was  all  1  could  let  him  have,  and  1  said,  *  Yes.'  I  did  not 
authorize  him  to  enter  any  credit  on  the  notes;  I  had  forgotten  he  had  them. 
He  did  shop- work  for  me,  and  I  was  in  the  habit  of  paying  him  from  time  to 
time.  I  thought  I  owed  him  for  sliop- work  at  the  time. "  On  cross-examina- 
tion defendant  testified  he  would  pay  plaintiff  for  shop-work  sometimes,  and 
sometimes  he  did  not  have  it.  **1  owed  him  nothing  but  a  little  shop  account; 
1  don't  know  how  much.  At  time  I  paid  the  $10 1  had  lost  sight  of  the  notes; 
I  know  I  had  not  paid  anything  except  the  credits  indorsed  on  them."     Will- 
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iam  Sngg,  introduced  as  a  witness  for  defendant,  testified:  **I  was  on  the 
porch  with  defendant.  Plaintiff  came  up,  and  whethei  he  said  *  Yon  must 
pay  me  some  money,*  or  *  I  must  have  some  money,'  I  d^  not  recollect;  said 
he  wanted  to  go  to  Mrs.  Lawrence's  sale  to  buy  sQme  feed.  Defendant  then 
paid  him  $10.  Plaintiff  said,  '  I  want  more,'  or  *  You  must  pay  me  more  than 
that.'  Defendant  said,  <  If  you  don't  want  that,  give  it  badL.'  They  then 
went  into  the  house,  and  plaintiff,  my  father,  said,  'John,  we  must  have  a 
settlement  before  long.'  I  heard  nothing  said  about  making  a  payment  upon 
debts  or  notes;  I  do  not  remember  my  father  sending  me  to  defendant  after 
this  to  have  the  notes  closed  up."  There  were  no  exceptions  to  tlie  testimony  ^ 
and  no  instructions  were  prayed.  The  jury  responded  "No"  to  the  issue,  and 
defendant's  counsel  moved  for  a  new  trial,  because  there  was  not  sufficient 
testimony  to  go  to  the  jury  of  any  consent  on  the  part  of  defendant  that  the 
amount  paid  to  the  plaintiff  should  be  applied  to  the  payment  of  the  .debts 
sued  on,  or  either  of  tiiem,  or  that  the  defendant  consented  to  the  entries 
made  on  said  notes.  Motion  denied,  and  defendant  appealed  to  aupreme 
court. 

"The  effect  of  any  payment  of  principal  or  interest,"  on  a  debt  otherwise 
barred  by  the  statute  of  limitations,  is  to  talse  it  out  of  the  operation  of  the 
statute,  at  least  as  to  the  debtor  making  the  payment.  In  McDowdl  v.  TaU» 
1  Dev.  249,  it  is  said:  "A  payment  is,  by  consent  of  the  parties,  either  express 
or  implied,  appropriated  to  the  discharge  of  a  debt."  If  a  debtor  who  owes  a 
creditor  a  single  debt  makes  a  payment  to  the  creditor,  it  is  a  discharge  pro 
tanto  of  that  debt;  but  if  a  debtor  who  owes  to  a  creditor  seteral  distinct  ^nd 
separate  debts  makes  a  payment,  he  has  a  riglit  to  direct  the  application  of 
the  payment  to  such  debt  as  he  chooses,  and  it  is  the  duty  of  the  creditor  to 
apply  it  as  directed;  but  if  this  right  is  not  exercised,  and  the  direction  of  the 
application  made  at  or  before  the  time  of  payment,  the  creditor  may  make  the 
application  to  such  of  the  debts  as  he  pleases.  The  controverted  questions 
here  are  whether  the  defendant  owed  the  plaintiff  other  debts,  and  whether 
the  payment  was  madtf  on  the  debts  sued  on.  Counsel  for  the  defendant  in- 
sists that  there  was  not  sufficient  evidence  to  go  to  the  jury  to  warrant  the 
verdict  rendered.  Whether  there  is  any  evidence  is  a  question  for  the  court; 
if  any,  the  weight  and  sufficiency  of  it  is  a  question  for  the  jury.  This  is 
well  settled.  It  is  also  settled  that  where  there  is  a  mere  scintilla  of  evidence 
the  court  ought  not  to  leave  tlie  case  to  the  jury.  In  the  case  before  us  there 
was  some  evidence  to  wtiich  there  was  no  exception,  and  in  regard  to  whicli 
no  instructions  were  asked.  If  there  is  an  exception  to  the  sulHciency  of  the 
evidence  to  warrant  the  jury  in  finding  an  alleged  fact,  the  objection  should 
be  made  when  the  testimony  is  all  in,  and  the  court  should  be  asked  to  charge 
the  jury  that  there  is  no  sufficient  evidence  to  warrant  a  verdict;  and,  if  there 
is  any  evidence  and  no  instructions  are  asked,  and  It  is  permitted  to  go  to  the 
jury  without  objection,  this  court  cannot  disturb  the  verdict.  Lawrence  v. 
Heater,  93  N.  G.  79.  The  judge  below  has  the  discretionary  power  to  set 
aside  a  verdict,  if  against  the  weight  of  evidence,  but  this  court  possesses  no 
such  discretionary  power.  "An  omission  of  the  judge  to  Instruct  the  jury 
upon  a  point  upon  which,  if  he  hm  been  so  requested,  it  would^have  been 
his  duty  to  advise  and  direct  the  jury,  cannot  for  the  fii*st  time  be  assigned  as 
error  in  this  court."    State  v.  NicJ^lson.  85  X.  C.  548.    There  is  no  error.. 


Lane  o.  Bichabdson. 
(Supreme  Court  of  North  Carolina.    October  39, 1888,) 

APPSAIi^APPEALABLB  OrDSR— MOTION  TO  StBIKB  ANBWBR  FROM  THB  FiLRS. 

In  an  action  by  the  indorsee  of  a  note  agalnat  the  maker,  who  counter  claims  cer^ 
tain  judgments  against  the  payee,  who  is  allowed  to  become  a  defendant,  and  puis. 
i|i  an  answer  antagonistic  to  the  maker,  the  denial  of  motions  on  behalf  of  defenoaai 
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to  strike  out  portions  of  an  amended  replioation.  and  to  remove  tlie  payee's  answer 
from  the  flies,  does  not  impair  a  substantial  rignt,  and  an  appeal  therefrom  is  pre- 
•  mature. 

Appeal  from  superior  court,  Cbatham  county;  Shipp,  Judge. 

Action  by  J.  B.  Lane  against  Jesse  Kichardson.  Denial  of  motions  by  de- 
fendant, whereupon  he  appeals. 

T.  B.  Womack  and  John  Manning,  for  appellants  /.  H.  Header,  for  ap- 
pellee. 

Smith,  C.  J.  The  plaintiff's  action  is  to  recover  the  balance  due  on  a  note 
under  seal  for  6500,  made  on  March  31,  1887,  by  the  defendant,  Jesse  liich- 
ardson,  and  bearing  interest  from  date  at  the  rate  of  8  per  cent,  per  annum, 
and  indorsed  by  the  payee,  John  B.  Harris,  to  the  plaintiff,  J.  R.-Lane.  In- 
dorsed upon  the  instorument  is  a  partial  payment  of  $140,  made  October  8th 
of  the  same  year.  The  defendant,  ailmitting  these  allegations,  sets  up  a  coun- 
ter-claim, consisting  of  two  docketed  judgments  in  favor  of  Sickel,  Hellen  & 
Ck>.  against  said  Harris,  and  assigned  to  the  defendant,  of  the  aggregate  amount 
of  $337.31,  consents  that  Judgment  may  be  entered  against  him  for  the  excess 
of  the  plaintiffs  claim.  To  the  counter-claim  the  plaintiff  replies  by  a  gen- 
eral denial..  The  cause  appears  from  the  record  to  have  been  brought  to  trial 
without  formulating  any  issue  other  than  that  deducible  frqra  the  pleadings, 
before  a  jury,  whose  verdict  was  for  the  defendant.  Upon  the  application  of 
the  plaintifff  the  court  in  the  exercise  of  its  discretion  set  the  verdict  aside, 
and  granted  a  new  trial,  with  leave  to  the  plaintiff  to  amend  his  reply  to  the 
counter-claim  by  alleging  that,  at  the  time  of  assigning  the  note  to  the  plain- 
tiff, Harris  was  entitled  to  have  the  unpaid  money  due  on  the  note  assigned 
to  him  as  personal  property  exempt  from  liability  to  the  judgments  mentioned 
in  the  counter-claim.  The  replication  was  accordingly  so  amended  as,  after 
denying  the  counter-claim,  to  allege:  "(3)  That,  at  the  time  of  the  alleged 
transfer  of  the  judgments  to  the  defendant,  Harris  was  entitled  to  a  personal 
property  exemption  of  five  hundred  dollars,  and  claims,  as  he  always  has 
claimed,  that  his  exemption  be  allowed:  and  (4)  that  the  plaintiff  is  entitled 
to  be  relegated  to  all  the  rights  and  defenses  which  Harris  could  assert  were 
he  a  plaintiff  in  the  action."  Subsequently  Harris  was  admitted  a  party  de- 
fendant, and  filed  an  answer,  admitting  to  be  true  the  allegations  of  the  com- 
plaint, and  tkie  existence  of  the  judgment;  but  he  denies  that  they  were  the 
property  of  the  plaintiffs  Sickel,  Hellen  &  Co.,  at  the  time  of  the  alleged  trans- 
fer to  the  defendant  Richardson,  as  he  is  informed  and  behoves,  or  that  the 
same  were  transferred  to  the  defendant  Kichardson,  but  that  the  alleged 
transfer  was  without  authority,  and  colorable  merely.  '*  (3)  That  this  defend- 
ant, being  nnable  to  pay  his  debts  in  the  year  1883,  made  an  assignment  of  all 
his  property  to  H.  A.  London,  and  the  assets  were  not  enough  to  pay  his  debts  in 
fnll;  that  the  judgments  mentioned  above  were  recovered  and  docketed  against 
him;  that  a  homestead  exemption  of  one  thousand  dollars  worth  of  real  estate 
was  allotted  to  him;  that  the  defendant  Kichardson  had  a  mortgage  upon  this 
homestead,  and  the  defendant,  in  order  to  raise  money  to  go  into  business, 
sold  his  said  homestead  to  defendant,  and  received  in  payment  therefor  the 
mortgage  above  mentioned,  a  small  amount  of  money,  and  two  notes  of  $500 
each,  one  payable  to  his  wife,  and  one  to  himself,  one  day  after  date;  that  at 
the  time  of  the  delivery  of  these  notes,  defendant  Kichardson  agreed  to  pay 
them  at  any  time  upon  a  few  days'  notice;  that  the  defendant  had  notice  of 
the  existence  of  the  judgments  at  the  time  of  the  purchase  of  the  homestead, 
and  agreed  to  purchase  and  did  purchase  the  title  which  this  defendant  had 
in  and  to  said  homestead;  that  the  note  to  the  wife  has  been  paid,  and  this 
defendant,  having  demanded  payment  of  the  note  to  himself,  the  defendant 
Kichardson,  on  October  8, 1887,  paid  to  this  defendant  the  sum  of  $140,  and 
agreed  to  pay  the  balance  in  a  short  while.    (4)  That  on  October  10, 1887» 
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this  defendant  assigned  the  note  for  full  value  to  plaintiff.  (5)  That  at  the 
time  of  the  transfer  of  the  note  to  Lane,  this  defendant  did  not  possess  $50 
worth  of  personal  property  in  excess  of  the  note,  and  he  then  regarded  and 
elected,  and  continues  to  regard,  this  note  as  a  part  of  his  personal  propeity 
exemption,  and  claims  the  same  as  such.  Wherefore,  defendant  demands 
judgment  that  the  said  note  be  allotted  to  him  as  his  personal  property  exemp- 
tion, to  the  use  of  the  plaintiff,  and  for  costs, "  etc.  The  defendant  then  moved 
to  strike  from  the  amended  replication  certain  designated  parts,  which  the 
court  deemed  and  declared  unnecessary,  because  the  objectionable  parts  were 
not  allowed,  and  formed  no  part  of  the  pleading.  He  further  moved  to  strike 
the  answer  of  Harris  from  the  files,  which  was  refused,  and  then  entered  ex- 
ceptions to  the  order  allowing  him  to  become  a  party,  and  to  the  refusal  to  re- 
move his  answer  from  the  files.  From  these  rulings  the  defendant  appeals. 
We  are  unable  to  see  how  the  presence  of  Harris  in  the  action  between  his 
indorsee  and  the  debtor,  and  solely  in  aid  of  the  latter  in  resisting  the  counter- 
claim, can  affect  the  controversy,  since  the  transfer  carries  with  it  the  rights 
and  equities  of  the  indorser,  in  whose  place  the  plaintiff  stands.  But,  wiih- 
out  deciding  the  pointi  we  cannot  entertain  the  appeal  at  this  stage  of  the  pro- 
ceeding. '  Harris  was  allowed  to  become  a  defendant,  and  put  in  an  antago- 
nistic answer  to  Richardson  and  in  support  of  the  plaintilf,  after  which  inef- 
fectual resistance  is  offered  to  the  action  of  the  court  in  the  denied  motions. 
We  have  repeatedly  held  that  a  cause  cannot  be  thus  arrested  where  no  "sub- 
stantial right"  is  impaired  or  afTected  by  the  ruling  complained  of,  and  this 
appeal  belongs  to  that  class.  The  case  of  Merrill  v.  Merrilh  92  N.  O.  657, 
cited  for  the  appellant,  is  not  an  authority  for  the  present  appeal,  for  that  case 
simply  decides  that  when  the  action  must  fail,  and  a  plaintiff  proposed  to  be 
substituted  could  not  in  law  carry  on  the  action,  it  would  be  error  to  allow 
such  an  amendment  and  retain  the  cause.  The  appeal  must  therefore  be  dia* 
missed  as  prematurely  taken,  and  it  is  so  adjudged. 


Spenoe  et  al.  v.  Smith  et  oZ. 

iS^ipreme  Court  of  North  Carolina.    October  89, 1888.) 

CJoNTRACTs— Action  on  Sinolk  Boni>— CoNSTRUCTfON— Due  Diliocngk. 

In  an  action  on  a  single  bond,  given  in  payment  for  territory  in  which  to  sell  pat- 
ent bee-hives,  on  condition  that,  if  the  maker  should  use  due  diligence,  and  fail  to 
sell  to  a  certain  amount,  it  should  be  void,  the  maker  testified  that  he  took  speoi- 
men  hives,  and  made  efforts  to  sell  in  two  counties,  and  in  one  of  them  for  a  wet^ 
without  success,  when  he  returned,  and  reported  the  fact  to  the  payee.  The  latter 
told  him  to  try  again,  and  he  did  so  without  success,  and  when  he  returned  the 
payee  was  gone.  Heid,  that  the  maker  used  due  diligence,  and  that  plaintilC  oaa- 
not  recover. 

Appeal  from  superior  court,  Guilford  county;  Ck)NNOR,  Judge. 

Action  by  Spence  &  lioss  against  John  B.  (^mith  and  VV.  £.  Smith.  Judg* 
ment  for  defendants,  and  plaintiffs  appeal. 

X.  M.  Scott  and  Whitaker  dk  McLean,  for  appellants*  /.  T.  Morehead^tx 
appellees. 

Merkimon,  J.  Ttie  defendants  executed  to  W  H.  McDatnel  their  two 
single  bonds,  each  for  $65,  datKl  the  10th  day  of  August,  1882,— one  of  them 
to  come  due  nine  months,  and  the  other  twelvemonths,  from  the  date  thereof . 
Tlie  plaintiffs  became  the  ownera  of  these  bonds  without  indorsement  thereof. 
They  were  executed  in  connection  with,  and  as  part  of,  an  agreement  in  wriU 
lug  under  seal,  between  the  said  McDaniel  and  the  defendant  John  B.  Smtth» 
(the  other  defendant  was  surety  to  the  bonds,)  whereby  the  said  Smith  par- 
chased  a  patent-right  liee-hive,  and  agreed  to  make  and  sell  siioli  bee-hives 
within  a  specified  territory;  and,  among  other  things,  the  parties  mutually 
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<:oveimnted  as  follows:  "And  it  is  agreed  that  the  party  of  the  sooond  part 
[thedcfendant  John  B.  Smith]  is  to  use  due  diligenie  in  thi»  manufaoture  and 
sale  of  said  bee-hives,  with  the  right  of  use  for  the  same  and  tlie  territory  for 
the  same;  and  on  failure  to  make  one  hundred  and  ninety-Hve  dollars  by  the 
sale  of  said  patent,  by  the  time  said  notes  become  due,  this  contract  is  nnil 
and  void;  and  the  deed  to  said  territory,  with  all  other  papers,  with  what  has 
been  made  by  selling  said  patent,  are  to  be  delivered  to  the  party  of  the  first 
part,  and  said  notes  or  one  hundred  and  ninety*flve  dollars  in  cash  shall  bede< 
livered  to  the  party  of  the  second  part.  *'  This  action  was  begun  by  the  plain- 
tiffs in  the  court  of  a  justice  of  the  peace  to  recover  from  the  defendants  the 
money  alleged  to  be  due  upon  the  two  single  bonds  above  mentioned.  In  tlie^ 
superior  court  formal  pleadings  were  filed.  The  defendants,  in  their  answer, 
admitted  the  execution  of  the  i)onds;  alleged  the  agreement  mentioned;  that 
the  defendant  John  had  in  all  things  on  his  part  faithfully  observed  and  per- 
formed its  provisions  and  requirements;  that  he  had  made  diligent  effort  to 
aeli  the  patent-right,  etc.,  and  the  said  McDaniel,  and  the  plaintiffs,  his  as- 
signees, had  not,  etc.  An  issue,  of  which  the  following  is  a  copy,  was  sub- 
mitted to  the  jury,  to- which  they  responded  as  follows:  "Ihd  the  defendant 
use  due  diligence  under  the  contract  in  the  manufacture  and  sale  of  the  bee- 
hives, and  the  patent  thereof?  Ansuier,  Yes."  To  sustain  the  issue  the  de- 
fendants introduced  the  defendant  John  B.  Smith  as  a  witness  on  his  own  be- 
half, who  testified  as  follows:  "I  signed  the  notes.  This  contract  was  made 
at  the  time  the  notes  were  given  as  a  part  of  this  contract.  The  memt>ers'  of 
the  firm  of  McDaniel  &  Go.  were  all  present,  and  Cartland,  one  of  the  firm  and 
the  secretary,  signed  the  contract  in  their  presence.  I  did  not  go  to  Amherst' 
<;ounty,  Ya.  I  did  not  go,  because  McDaniel  told  roe  I  need  not  go.  I  went 
to  Rockingham  county  and  Guilford,  and  tried  to  sell.  These  counties  had- 
not  been  sold.  He  [McDaniel]  said  to  sell  in  territory  that  was  not  sold,  and, 
if  I  could  not  make  the  money,  to  return  the  papers.  It  was  about  one 
and  a  half  or  two  months  after  the  contract  before  I  came  here  to  commence 
work.  I  went  to  Bockingham  county,  and  was  there  a  week,  and  I  made  no 
sales.  I  told  Mr.  McDaniel  that  I  could  not  sell,  and  he  said  to  go  and  try  again. 
I  went,  and  when  I  come  back  he  was  gone.  I  have  not  seen  him  since.  I 
«aw  Cartland.  He  said  McDaniel  had  taken  the  notes  off,  and  sold  them. 
I  made  no  bee-hives.  I  had  tliree  bee-hives.  I  had  one  in  Rockingham. 
I  bought  them.  Had  one  at  my  father's ;  one  i  n  the  upper  end  of  Guilford.  I 
took  one  with  me  to  Rockingliam.  I  brought  it  back.  I  carried  it  to  Reids- 
Tiile  and  other  places  to  show.'*  W.  £.  Smith,  introduced,  testified  that  he 
signed  the  notes  as  surety  for  his  son,  and  was  present  when  the  contract  was 
signed.  John  B.  Smith  went  from  home,  and  was  gone,  as  he  said,  for  the 
purpose  of  selling  the  hives  and  patent.  The  foregoing  testimony  of  John  B. 
Smith  and  William  £.  Smith,  and  the  contract  attached  to  the  answer  signed 
by  the  parties,  was  all  the  evidence  offered ;  the  plaintifib  having  offered  no 
evidence  except  the  notes  themselves.  Plaintiffs,  by  way  of  demurrer  to  the 
evidence,  insisted  that  taking  all  the  evidence  offered  and  put  in  by  the  de> 
fcndants  to  be  true,  and  plaintiffs  admitted  that  it  was  all  true,  that  as  a  mat- 
ter of  law  the  defendant  had  not  used  due  diligence  in  the  manufacture  and 
sale  of  the  bee-hives,  and  in  the  sale  of  the  patent;  and  that  his  honor  should 
»o  instruct  the  jury,  and  direct  them  to  return  their  verdict  in  the  negative  to 
the  issue;  and  plaintiffs  demanded  judgment.  This  his  honor  refused,  and 
plaintiff  excepted.  His  honor  then  instructed  the  jury  that  it  was  for  them 
to  decide  from  all  the  evidence  and  facts  in  tlie  case  whether  the  defendant 
had  used  due  diligence.  Plaintiffs  except.  Verdict  as  al)ove, — in  the  afiirm- 
ative  of  the  Issue.  Plaintiff  again  moved  for  judgment  on  the  demurrer  to 
the  evidence;  and,  the  same  being  refused,  moved  for  a  new  trial  for  the  er- 
ror assigned,  which  was  refused.  Judgment  was  given  for  defendant,  and 
plaintiff  s^pealed  to  supreme  court. 
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The  plaiutifls  took  the  bonds  sued  upon  without  indorsement,  before  they 
malured,  and  henee  they  Hold  them  subject  to  the  rights  of  the  defendants 
under  the  agreement  mentioned  on  which  they  rely,  and  such  equities  as  they 
may  have  in  respect  to  the  bonds.  The  plaintiffs  having  on  the  trial  ad* 
mitted  the  evidence  to  be  true,  it  may  be  granted  that  the  oonrt  should  luive 
instructed  the  jury  that  Uie  principal  defendant  had  or  had  not  exercised  ''due 
diligence  in  the  manufacture  and  sale  of  bee-hives,"  etc.,  accordingly  as  he 
may  have  been  of  opinion  one  way  or  the  other;  but  any  error  in  this  respect 
was  cured  by  the  verdict  of  the  jury,  to  the  effect  Uiat  he  had  exercised  such 
diligence.  Fairly  interpretiug  the  evidence,  the  defendant  was  reasonably, 
and  therefore  duly,  diligent.  He  prepared  himself  with  three  specimen  bee- 
hives for  exhibition  in  his  efforts  to  make  sales.  He  made  such  efforts  in  two 
counties.  In  one  of  these  counties  he  did  so  for  the  term  of  a  week ;  bad  with 
him  a  specimen  hive ;  exhibited  it  at  several  places;  failed  to  make  sales  at  all, 
and  reported  this  fact  to  McDaniel,  who  instructed  him  to  "try  again."  He 
did  so  without  success,  and  when  he  returned  MoDaniel  "was  gone;"  and  ho 
learned  from  one  of  his  firm  that  "he  had  taken  the  notes  off  and  sold  them." 
We  think  that  such  effort  to  make  sales,  accompanied  with  such  discourage- 
ment, was  due  diligence,  as  oontemplatecUy  the  agreement.  It  would  have 
been  worse  than  idle  for  ttie  defendant  toXianufacture  "bee-hives"  when  he 
could  not  sell  tliem.  Surely  he  was  not  expected  to  make  fruitless  endeavor 
indefinitely.  Spence  v.  Clapp,  95  N.  C.  546.  The  evidence  showed  that  act- 
ive,  diligent  effort  was  made  by  the  defendant.  If  the  appellants  intended  to 
insist,  as  it  seems  they  did,  that  the  details  of  such  effort  would  show  the  con- 
trary then  they  should  have  cross-examined  the  defendant  when  he  was  exam- 
ined on  the  trial  in  his  own  behalf,  and  they  might  have  produced  other  evi- 
dence to  the  contrary,  if  they  could.  Taking  the  evidence  as  produced,  and  the 
just  inferences  that  might  justly  be  made  from  it,  there  was  due  diligence. 
Judgment  affirmed.     . 

State  v,  Egberts. 
(iSupreme  Court  cf  North  CaroWui.    November  5, 1888.) 

Fmiobs— What  CJoNflxiTUTE—lNJURisG  Fences. 

A  line  of  posts  on  which  slats  were  nailed,  and  which  was  intended  not  to  in- 
close or  surround  the  field,  but  to  prevent  travelers  from  turning  out  of  the  road 
and  trespassing  thereon,  is  not  a  ** fence,  wall,  or  other  inclosure,  *'  **surrounding  or 
about"  a  cultivated  field,  within  the  meaning  of  Code  N.  C.  §  lOOS,  forbidding  any 
person  to  injure  or  destroy  any  fenoe,  wall,  or  other  inclosnre  surrounding  or  about 
any  cultivated  field  or  pasture. 

The  Attorney  General  and  E,  C.  Smith,  for  th^  State. 

Davis,  J.  Indictment  for  injury  to  a  fence,  tried  before  Mbrbimon»  J.,  at 
Spring  term,  1888,  of  the  superior  court  of  Durham  county.  The  indictment 
charges  that  the  defendant  "did  on  the  5th  dayof  April»  1888,  unlawfully 
and  willfully  pull  down,  injure,  and  remove  a  part  of  a  fence  surrounding  and 
about  a  cultivated  field  of  Zacbary  Dickey,"  etc.  The  jurors  find  the  foilow- 
ing  special  verdict:  /'That  in  said  county  on  the  1st  day  of  April,  1888,  Zacb- 
ary Dickey,  the  prosecuting  witness,  being  in  the  actual  possession  of  the  land» 
erected  along  the  side  of  a  private  or  neighborhood  road,  which  ran  between 
his  land  and  that  of  defendant's  father,  posts  3  feet  high,  placed  9  or  10  feet 
apart,  on  the  sides  of  which,  near  the  top,  were  nailed  slats.  This  line  of 
posts  or  slats  was  about  135  yards  long,  and  came  within  two  feet  of  prose- 
cutor's pasture  fence,  on  the  east  end,  and  adjoined  no  other  fence  or  wall  on 
the  west  end  by  sixty  yards.  In  the  field,  along  the  side  of  wliich  this  line  of 
fence  was  built,  prosecutor,  Dickey,  had  cultivated  tobaooo  in  the  year  1887, 
and  had  whe<it  growing  at  the  time  of  building  the  fence.  In  the  road  was 
a  stump  and  hole;  and  travelers  had  bet^n,  before  this  fence  was  built,  foraev<> 


Digitized  by  VjOOQIC 


TI:  C.3  STATE  r.  WHITB.  715. 

eral  years,  in  the  habit  of  turning  ont  on  prosecntor's  land  for  a  suflScieiSt 
distance  to  avoid  said  stump.  The  fence  extended  to  a  point  three  panels 
length, — ^that  point  of  the  road  where  the  stump  stood, — and  crossed  the  parcel 
of  land  on  which  travelers  had  sometimes  turned  out,  as  already  stated. 
This  fence  was  erected  to  prevent  persons  from  riding  and  driving  on  prose- 
cutor's land,  and  trampling  on  his  crops  in  said  field.  Previous  to  erecting 
said  fence,  people  had  walk^  on  prosecutor's  crops  planted  in  said  field  along- 
side said  road.  In  this  territory  the  *  stock'  or  *  no-fence'  law  prevailed  in 
April,  1888;  and  before  the  passage  of  said  law  the  prosecutor  had  had  a  fence 
all  around  said  field,  but  shortly  after  its  passage  had  i*emoved  said  fence. 
The  fence  described  above  was,  at  the  time  of  the  acts  complained  of,  the 
only  indosut^  around  or  about  the  field,  (except  pasture  fence  on  the  east 
side. )  On  April  5th  the  defendant  injured  and  removed  part  of  said  fence  by 
knocking  of!  one  slat  and  one  end  of  another  with  an  axe.  There  was  suffi- 
cient room  on  the  side  of  the  road,  opposite  to  prosecutor's  field,  for  vehicle» 
to  pass,  and  avoid  the  stump*  without  going  on  cultivated  or  cleared  ground. 
Defendant  was  walking,  and  conld  have  gotten  over  or  under  the  fence  with- 
out removing  or  injuring  it.  If  upon  these  facts  the  court  be  of  opinion  that 
the  defendant  is  guilty,  then  the  jury  so  find  for  their  verdict;  but,  if  the  court 
be  of  a  contrary  opinion,  then  the  jury  for  their  verdict  find  the  defendant  not 
guilty. "  Upon  the  rendition  of  this  veixlict  the  court  adjudged  the  defendant 
not  guilty,  and  ordered  that  he  be  discharged.  The  solicitor  for  the  state  ap- 
pealed. 

Section  1062  of  the  Code,  under  which  the  defendant  is  indicted,  declares 
that  ** if  any  person  shall  *  *  *  unlawfully  and  willfully  burn,  destroy^ 
pull  down,  injure,  or  remove  any  fence,  wall,  or  other  inclosure,  or  any  part 
thereof,  surrounding  or  about  any  yard,  garden,  cultivated  field,  or  pasture, 
*  ♦  ♦  every  person  so  offending  shall  be  guilty  of  a  misdemeanor. "  Tlie 
defendant  is  charged  in  the  indictment  with  injuring  and  removing  '*a  part  of 
a  fence  surrounding  and  about  a  cultivated  field,"  etc.  Was  the  fence  de- 
scribed in  the  special  verdict  *' surrounding  or  about  any  *  *  *  cultivated 
field, "  within  the  meaning  of  the  statute  ?  Was  it  an  inclosure,  or  any  part  of 
an  "inclosure?"  "Was  it  Intended  to  inclose  or  shut  up"  the  field  ?  It  was  cer- 
tainly not  surrounding  any  cultivated  field.  It  is  within  the  observation  of  all 
persons  who  have  traveled  over  our  country  roads  that  obotructions,  such  as 
posts,  felled  trees,  etc.,  are  frequently  made  use  of  to  prevent  travelers  from 
turning  out  of  the  road  to  avoid  bad  places,  and  we  think  such  obstructions, 
would  not  constitute  "fences  or  walls  or  Inclosures,"  within  the  meaning  of 
the  statute;  and  yet  it  is  apparent  that  it  was  for  just  such  purpose — not  to  in- 
close the  field-^that  the  posts  and  slats  in  question  were  intended.  They  were 
intended,  not  to  inclose  or  surround  the  field,  but  to  prevent  travelers  from 
trespassing  on  the  land  by  turning  out  of  the  road  to  avoid  the  stump  and 
hole  in  the  road.  It  was  not  a  "fence,  wall,  or  other  inclosure,"  "surround- 
ing or  about"  a  cultivated  field,  within  the  meaning  'of  the  statute,  nor  a 
"fence  surrounding"  any  field  at  all,  as  charged  in  the  indictment.  There  is 
no  error. 


State  t.  White  et  at, 
(Supreme  Court  of  North  CaroUna.    November  6, 1888.) 

1.  FOBOEBT— By  OFFICEBS  of  NATIONAIi  BaKK— JUBISDICTION  OF  StATB  COUBT. 

Where  the  president  and  cashier  of  a  bank,  with  intent  to  deceive  the  United  • 
States  bank  examiner,  forge  a  promissory  note,  and  enter  it  npon  the  boolrs  of  the 
bank  as  assets,  the  state  ooart  has  jurisdiction  to  tir  them  for  the  forgery,  not- 
withstanding trie  federal  court  has  exclusive  jurisdiotion  to  determine  the  falsity 
of  the  entries,  and  punish  the  makers,  since  the  act  of  making  a  false  entry  is  a  diflr 
tinct  crime. 
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S.  ^axe—FaLsslt  MAxm^  Instrcmbivt  to  Dsfeaud  th«  UNrnn>  Statss. 

B^v.  St.  U.  B..§  M18,  proTlding  that  **ev6r7  penon  who  falsely  makea,  altert, 
forges^  or  counterfeits  any  bid,  proposal,  guaranty,  official  bond,  pubUc  record,  or 
other  writing,  for  the  purpose  or  defrauding  the  United  States,  •  •  ♦  shall  be 
punished,  **  is  directed  against  frauds  attempted  to  be  perpetrated  on  the  goffeni- 
ment  in  its  fiscal  operations,  and  does  not  include  the  maldng  of  a  promiBSory  note 
forged  with  Intent  to  deceive  a  bank  examiner,  where  it  does  not  appear  that  the 
government  has  any  pecuniary  interest  In  the  matter 

3.  Sajib— Indictment— Intent  to  Dbfkaud.  United  States, 

An  averment  that  such  promissory  note  was  forged  with  Intent  to  defraud  the 
United  States  is  necessary  to  withdraw  the  forgery  from  the  general  jurisdiotioo 
of  the  state  conrta. 

4.  SaBCB^FbAUDULVVT  iNTENT—EviDEKCa. 

Under  Code  N.  G.  |  1191,  where  an  attempt  to  defraud  Is  necessary  to  oonsil- 

tute  the  crime  of  forgery,  a  general  allegation  of  fraudulent  intent  is  sufficient,  and 
cannot  be  disproved  bv  evidence  of  family  relations  between  the  parties,  where  the 
intent  is  involved  in  tne  making  and  using  a  forged  note  as  if  genuine. 

t.  Same— Evidence, 

Evidence  of  the  disasteous  oonditioii  of  the  affairs  of  a  bank,  and  of  an  attempt 
to  supply  its  wasted  reaonxoes,  is  no  defease  to  a  charge  of  foi^ry  of  a  note  wUh 

intent  to  defraud. 

^.  SAJrB^lNSTBUOTIONS—lNTBXT— InTBRBST  VS  PHOOagDiSi 

An  instruction  that  if  a  note  was  forged,  not  for  the  benefit  of  defendants,  and  no 
money  was  obtained  thereon,  but  merely  to  create  a  false  idea  of  the  condition  and 
solvency  of  a  bank,  and  if  the  jury  so  believe,  the  defendants  are  not  guilty,  is  er- 
roneous: since,  if  the  forgery  was  connected  with  a  present  intent  to  defraud,  the 
offense  is  complete,  whether  the  expected  advantage  was  to  accrue  from  it  to  the 
defendants  personally  or  to  another,  and  whether  the  attempt  was  a  success  or  a 
failure. 
7.  Same— Evidence— SuFFiciEWCT. 

An  instrucUon  that  the  finding  of  the  forged  note  among  the  assets  of  .the  bank, 
after  the  departure  of  the  defendants,  was  not  a  finding  that  defendants  had  pos- 
session, and  warranted  no  inference  that  defendants  knew  of,  were  guilty  of,  or 
were  in  any  wav  connected  with,  the  making  of  the  note,  is  rightly  refused;  the 
giving  of  such  direction  being  unauthorised  by  the  tenor  of  the  evidenoe. 

«.  Same— Resemblance  to  OENtriNB  Hawdwritino— Liabilitt  to  I>1icbivb. 

Ad  instruction  that  if  there  was  no  such  reaemblanoe  between  the  genuine  haad- 
writing  and  the  spurious  appearing  in  the  note  as  would  deceive  a  man  of  ordinary 
intelligence  and  caution,  and  for  want  of  similarity  in  the  signatures  the  forged  note 
**did  not  have  any  legal  adaptation  to  accomplish  a  legal  wrong,  **  the  prisoners  could 
not  be  convicted,  is  rightly  refused,  since  the  intent  to  demud  was  disclosed  bv 
the  note  being  made  payable  to  the  bank,  and  put  in  Its  possession,  and  there  left 
when  its  doors  were  closed,  as  part  of  its  resources. 

9.  Same— Variancb— Fjlilubb  of  Evidence. 

The  court  rightly  refused  to  instruct  the  jury  that  "If  only  one  of  the  names 
signed  to  the  note  is  shown  to  be  forged,  ana  the  evidence  not  satisfactory  of  the 
forgery  of  the  other,  there  is  a  fatal  variance,  and  the  verdict  must  be  for  the  de^ 
fendants. " 

:}0.  CRiMnfAL  Law— Vbrdiot— Rbvibwablb  Error. 

A  juror  being  sick  and  unable  to  continue,  the  jury  were  polled,  and  were  not  able 
to  agree  on  the  whole  case.  It  appeared  that  all  were  agreed  on  a  verdict  of  guilty 
on  tne  first  two  counts,  while  two  were  for  not  guilty  on  the  third  and  ^urto 
counts.  The  state  then  proposed  to  enter  a  nolU  prosequi  as  to  those  counts,  and 
was  so  authorized.  The  jury  then  returned  a  verdict  of  guilty,  and  were  again 
polled,  and  each  responded,  ^  Guilty. "  Held,  that  the  action  of  the  solicitor  being, 
in  legal  effect,  but  a  consent  to  an  acquittal  of  the  specified  counts,  and  this  action 
being  favorable  to  defendants,  there  was  no  reviewable  error. 

Appeal  from  superior  court,  Wake  county;  Avery,  Judge. 

Defendants  were  indicted  for  forgery  with  intent  to  defraud.  They  wero 
found  guilty,  and  appeal. 

The  Attorney  General  and  John  DeDereux,  Jr„  for  the  State.  Fuller  A 
^'now  and  W.  R.  Henry ^  for  defendants. 

SMrrn,  C.  J.  The  defendants,  Charles  E.  Cross  and  Samuel  O.  White,  in 
an  indictment  found  by  the  grand  jury  of  the  superior  court  of  the  county  oC 
Wake,  are  charged  as  follows: 
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**Tbe  jttrore  for  the  atatie,  upon  their  oath,  present  that  Charles  £.  Cros» 
aiJM  Samuel  G.  White,  both  late  of  the  oounfy  of  Wake  and  state  aforesaid, 
on  the  8tb  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-eight,  and  within  the  jurisdiction  of  this  court,  at  and  in  the 
county  aforesaid,  unlawfully  and  felontonsly,  of  their  own  head  and  imagina- 
tion, did  wittingly  find  falsely  make,  forge,  and  counterfeit,  and  then  and 
there  wittingly  assent  to  the  falsely  making,  forging,  and  counterfeiting,  a 
certain  promissory  note  for  the  payment  of  money,  which  said  forged  promis- 
sory note  is  of  the  tenor  following,  that  is  to  say: 
'*«  #6,250.00.  .  March  8.  1888. 

•*  %  Four  months  after  date  we,  D.  H.  Graves,  principal,  and  W.  H.  Sanders, 
the  other  subscribers,  sureties,  promise  to  pay  tlie  State  National  Bank  of  Ra- 
leigh, North  Carolina,  or  order,  slxty*two  hundred  and  fifty  dollars,  nego- 
tiable and  payable  at  State  [National  Bank  of  Kaleigh,  N.  C,  with  interest  at 
the  rate  of  eight  per  cent,  per  annum  after  maturity  until  paid,  for  value  re* 
ceived,  being  for  money  borrowed,  the  said  sureties  hereby  agreeing  to  con- 
tinue and  remain  bound  for  payment  of  this  note  and  interest,  notwithstand* 
ing  any  extension  of  time  granted  from  time  to  time  to  the  principal  debtor, 
waiving  all  notice  of  such  extension  of  time  from  either  payor  or  payee;  and 
I  do  hereby  appoint  Samuel  C.  White,  cashier,  my  true  and  lawful  attorney  to 
sell  any  or  all  collaterals  we  may  have  in  his  hands  to  pay  this  claim,  if  I 
should  fail  to  do  so  when  said  claim  falls  due,  after  giving  me  ten  days*  no* 
tiee  of  his  intention  to  sell  the  same,  and  pay  any  surplus  that  may  remain 
to  me.  D.  II.  Graves. 

•••W.  H.  Sandeks.* 
— And  upon  the  back  of  which  said  false,  forged,  and  counterfeited  promis- 
sory note  IS  stamped  and  written:  •  D.  I>.    D.  H.  Graves.    S6,250.00.    /u/y 
8tft,' — with  intent  to  defiaud;  contrary  to  the  form  of  the  statute  in  such 
ease  made  and  provided,  and  against  the  peace  and  dignity  of  the  state." 

The  se(M)nd  count  charges  the  defendants  with  feloniously  and  wittingly 
uttering,  and  publishing  as  true,  a  certain  false,  forged,  and  counterfeited 
promissory  note,  for  the  payment  of  money, — setting  it  out  in  the  same  de* 
scriptive  words  as  in  the  first  count,  "with  intent  to  defraud;''  adding: 
"They,  the  said  Charles  £.  Cross  and  Samuel  C.  White,  at  the  time  they  so 
uttered  and  published  the  said  false,  forged,  and  counterfeited  note  then  and 
there  well  knowing  the  same  to  be  false,  forged,  and  counterfeited,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state."  The  third  is  in  ail  respects  similar. to  the 
first  count  charging  the  forgery,  except  that  it  concludes  thus:  ''With  intent 
to  defraud  then  and  there  the  State  National  Bank,  a  corporation  then  and 
there  duly  created  and  existing  under  the  laws  of  the  United  States,  con-^ 
trary,"  etc.,  as  before.  The  fourth  count  charges  a  conspiracy  with  others  to 
defraud  the  same  bank  by  making,  forging,  and  countei-feiting  and  uttering 
such  promissory  note*  "with  intent  to  defraud,"  eontraryr  etc.,  as  in  the 
other  counts. 

At  their  arraignment  for  trial  at  the  July  term  of  said  superior  court  the 
defendants  put  in  a  plea  in  abatement  to  the  iurisdiction  of  the  court,  which 
is  In  these  words: 

"And  the  said  Charles  £.  Cross  and  Samuel  C.  White,  in  their  own  proper 
persons,  come  into  court  here,  and,  having  heard  the  indictment  in  the  above- 
entitled  cause  read,  do  say:  That  the  said  court  here  ought  not  to  take  cog- 
nizance of  the  conspiracy  and  conspiracies,  forgery  and  forgeries,  uttering 
and  utterings,  in  the  said  indictment  specified,  because,  protesting,  each  for 
himself,  that  he  is  not  guilty  of  the  same,  as  so  averred,  nevertheless  the  said 
Charles  £.  Cross  and  Samuel  C.  White  each  severally  says:  That  at  the  time 
of  the  alleged  conspiracy  and  conspiracies,  forgery  and  forgeries,  uttering  and 
.  utterings,  in  said  indictment  specifiedr  there  was  a  Natk>aal  Banking  Asso- 
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elation,  duly  organized  and  acting  under  the  laws  of  the  United  States,  in 
Kaleigh,  Wake  county,  K.  C.  known  as  the  *  State  National  Bank  of  Raleigh, 
N.  €.,'  having  its  place  of  business,  and  doing  its  said  business,  in  the  said 
city  of  Ralfigh,  in  the  county  of  Wake,  and  state  of  North  Carolina,  and 
within  the  jurisdiction  of  the  circuit  court  of  the  United  States  for  the  East- 
ern district  of  Nortk Carolina.  That  the  said  Charles  £.  Cross  was  then  and 
there  an  officer  of  said  bank,  to-wit,  its  president,  and  the  said  Samuel  C. 
White  was  then  and  there  an  officer  of  said  t>ank,  to-wit,  its  cashier.  That 
said  alleged  conspiracy  and  conspiracies,  forgery  and  forgeries,  uttering  and 
utterings,  were  made,  entered  into,  oommitted,  and  done  by  the  said  Charles 
£.  Cross,  and  afterwards  assented  to  by  the  said  Samuel  C.  White,  for  the 
purpose  of  supporting,  sustaining,  and  making  a  certain  false  entry  and  en- 
tries in  the  books  of  said  bank;  and  that  the  said  false  entry  and  entries  were 
by  the  said  Samuel  C  White,  cashier  as  aforesaid,  acting  as  cashier,  actually 
made  in  and  upon  the  books  of  said  bank, — the  said  Charles  £.  Cross  being 
then  and  there  aiding  and  abetting,  for  the  purpose  of  deceiving,  and  with 
the  intent  to  dei-eive,  the  agent  of  the  United  States,  to-wit,  the  bank  exam- 
iner of  the  United  States,  duly  appointed  to  examine  into  the  affairs  of  the 
said  association,  to-wit,  the  State  National  Bank  of  Raleigh,  N.  C.  That  the 
said  note  in  said  indictment  specified  was  never  uttered  or  published  in  any 
way,  nor  to  any  other  x)erson  or  corporation,  nor  was  there  any  intent  or  at- 
tempt to  do  so..  That  the  said  note  in  the  said  indictment  specified  was  en- 
tered upon  and  in  the  books  of  the  State  National  Bank  aforesaid,  as  the 
property  of  the  said  <  The  State  National  Bank  of  Raleigh,  N.  C.,'  and  placed 
among  the  assets  by  the  said  Charles  E.  Cross  and  Samuel  C.  White,  as  afore- 
said, for  the  purpose  and  with  the  intent  aforesaid.  The  above  facts  the  said 
Charles  E.  Cix)ss  and  Samuel  C.  White  are  ready  to  verify.  Whereupon  they 
pray  judgment  of  the  said  court  now  here,  will  or  ought  to  take  cognizance 
of  this  indictment  here  preferred  against  them,  and  that  by  the  court  here  they 
may  be  dismissed  and  discharged,"  etc.  '*C.  E.  Cross. 

"Sam'l  C.  WHrrE." 

The  plea  is  verified  by  their  several  oaths,  and  thereupon  the  solicitor,  T.M. 
Argo,  prosecuting  for  the  state,  enters  a  demuiTer  to  said  plea;  which  de- 
murrer, upon  argument,  is  sustained,  and  the  defendants*  motion  to  dismiss 
the  action  is  denied,  and  an  appeal  from  the  ruling  at  this  stage  of  the  pro- 
ceeding refused, — to  all  which  rulings  defendants  except.  The  defendants 
each  and  severally  plead  not  guilty  of  the  charges  contained  in  the  indict- 
ment. Upon  the  issue  thus  joined  upon  the  evidence  after  argument,  and 
the  charge  of  the  court,  tlie  jury  i-eturned  a  verdict  of  guilty  as  to  both  de- 
fendants upon  the  two  flrat  counts  of  the  indictment;  and,  judgment  being 
pronounced  thereon,  the  defendants  appeal  to  this  court,  assigning  various 
erroi-s  to  the  rulings  of  the  court  during  the  progress  of  the  tried. 

The  first  exception  is  to  the  action  of  the  court  in  sustaining  the  demurrer 
and  disallowing  the  plea  to  the  jurisdiction  of  the  court.  It  is  insisted,  in 
the  carefully  prepared  brief  for  the  accused  laid  before  us,  with  an  oral  argu- 
ment in  its  support,  and  a  large  afray  of  adjudications  and  other  autboriUes, 
that  (and  we  copy  the  words  of  the  contention)  "the  state  court  has  no  juris- 
diction over  the  case  at  bar.  The  false  entries  on  the  books  of  the  State  Na- 
tional Bank  of  Raleigh,  N.  C,  are  so  false  because  based  upon  the  forged 
notes.  If  the  notes  are  not  forged,  the  entries  are  not  false.  To  determine 
the  falsity  of  said  entries,  the  federal  court  has  exclusive  jurisdiction.  If  the 
state  court  be  conceded  jurisdiction  to  try  the  defendants  for  said  forgeries, 
ttie  federal  court  cannot  afterwards  try  the  defendants  for  the  false  entries;  the 
forgeries  being  integral  and  essential  elements  in  the  false  entries.  The  fed- 
eral court  having  exclusive  jurisdiction  to  determine  the  falsity  of  the  entries, 
and  to  punish  the  makers  thereof,  it  follows  that  jurisdiction  to  try  the  de- 
fendants for  «aid  forgeries  cannot  be  conceded  to  the  state  court.**  The  ar- 
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gument  proceeds  upon  the  assumption  that  the  forgery,  a  misdemeanor  of 
high  grade  under  the  laws  of  the  state,  being  the  means  by  which  the  false 
entries  are  made,  and  by  reference  to  which  the  falsity  is  determined,  is  so 
associated  with  the  entries,  and  so  merges  in  them,  as  a  constituent  element 
in  the  offense  constituted  and  punished  under  the  act  of  congress,  as  to  oust 
tlie  jurisdiction  of  the  at&Us  court  to  try  and  punish  the  forgery  as  a  distinct 
and  separate  crime.  We  shall  not  question  the  correctness  of  the  proposition 
which  places  the  offense  of  making  the  false  entry  on  the  books  of  the  bank 
under  the  sole  cognizance  of  the  courts  of  the  United  States,  and  denies  Juris- 
diction to  the  courts  of  the  state;  but  we  are  unable  to  agree  with  counsel  that 
this  takes  from  the  latter  courts  the  right  to  try  and  punish  for  the  distinct 
and  independent  crime  made  such  by  the  laws  of  the  state,  notwithstanding 
the  forged  note  was  the  instrument  employed  to  give  a  false  coloring  to  the 
entry,  and  deceive  one  examining  into  the  financial  condition  of  the  bank. 
If  the  note  was  genuine,  but  deposited  in  the  bank  with  the  understanding 
that  it  was  to  be  sun*endered  to  the  makers,  or  canceled  as  soon  as  the  illegal 
purpose  was  accomplished,  or  if  the  entry  showed  a  larger  sum  than  was 
really  due,  ignoring  the  credits  to  which  it  was  subject,  abd  this  was  know- 
ingly done  with  the  same  illegal  intent,  or  if  it  had  been  made  without  the 
apparent  support  of  any  such  paper  of  value,  the  entry  would  be  false  and  de- 
ceptive, and  become  a  criminal  offense  under  the  act  of  congress.  The  for- 
gery is  not,  then,  a  constituent  part  of  the  criminal  act  of  making  a  false  entry, 
though  in  the  present  case  preceding  the  latter  in  time,  and  comprehended  in 
the  general  purpose  formed  to  defraud,  and  furnishing  strong  evidence  of  the 
unlawful  intent  in  making  the  entries,  and  thus  misrepresenting  the  resources 
and  condition  of  the  association  when  undergoing  official  examination.  Let 
us  suppose  the  crime  of  forgery  were  a  capital  felony,  or  an  offense  punished 
with  great  severity,  and  the  making  the  false  entry  one  of  much  milder  grade, 
would  the  fact  that  the  latter  is  cognizable  in  the  federal  court,  even  when, 
as  in  this  case,  no  jurisdiction  has  attached,  deprive  the  state  of  its  right  to 
pursue  and  punish  the  offender  for  the  infraction  of  its  own  laws  in  the  com- 
mitting of  the  higher  crime?  The  question  supplies  its  own  answer;  and,  as 
forgery  and  making  a  false  entry  are  distinct  and  separate  crimes,  the  juris- 
diction assumed  over  the  one  offense  against  the  state  law  is  entirely  incon- 
sistent with  tlie  exercise  of  a  like  jurisdiction  over  the  other  offense  made 
such  by  the  act  of  congress. 

The  numerous  references  made  in  the  brief  of  defendants*  counsel  do  not 
<x>nflict  with  the  foregoing  view  of  the  law,  applicHble  to  the  facts  of  the  case, 
that  we  have  taken,  as  upon  an  examination  will  appear.  The  anth<»'ities 
are  cited  in  the  brief  at  page  14,  and  those  most  favorable  to  the  view  taken 
for  the  defendants  we  propose  to  examine.  It  will  be  seen  that  none  of  them 
refer  to  distinct  and  conflicting  jurisdictions,  but  to  cases  under  a  single  juris- 
diction. In  State  v.  tSfiepard,  7  Conn.  54,  it  was  decided  that  a  conviction  of 
an  attempt  to  commit  a  rape,  under  an  indictment  so  charging,  was  proper, 
when  the  proof  sliowed  the  rape  was  accomplished,  and  such  conviction  was 
a  bar  to  another  indictment  preferred  for  the  rape.  And  so  it  is  held  in  State 
V.  Smith,  43  Vt.  324;  and  the  general  principle  is  laid  down  that,  whei-e  an 
offense  is  a  necessary  element  in,  and  constitutes  an  essential  part  of,  another 
offense,  and  both  are  in  fact  but  one  transaction,  a  conviction  or  acquittal  of 
one  is  a  bar  to  a  prosecution  for  the  other.  In  Drake  v.  State,  60  Ala.  43, 
which  was  an  indictment  for  an  assault  with  intent  to  murder,  and  under  it 
a  conviction  of  an  assault  and  battery  without  a  weapon,  (a  nolle  prosequi 
having  been  entered  as  to  the  felony  charged,)  is  not  a  bar  to  the  charge  of 
an  assault  and  battery  with  a  weapon  when,  with  leave  of  the  court,  the  de- 
fendant withdraws  that  plea,  and  pleads  guilty,  and  he  cannot  complain 
thereof.  The  court  say,  in  general  terms,  that  a  single  criminal  act  cannot 
be  split  up  into  two  or  more  distinct  indictable  offenses,  and  pix)secutod  as 
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such.  In  8tate  y»  Cooper,  13  N.  J.  Law,  361,  the  prisoner  was  indicted  as 
principal,  witii  two  other  as  accessorijes,  for  the  willf ui  and  malicious  burning 
of  a  dwelling-house;  and  at  the  same  time  charged  In  another  indictment, 
then  found,  with  arson  in  burning  the  same  dwelling-house,  and  by  means 
thereof  mortally  burning  and  killing  one  Joseph  Hopper,  who  was  in  said 
dwelling.  On  the  trial  of  the  charge  of  arson,  the  defendant  was  found  guilty. 
The  indictmfnt  for  murder  was  then  moved,  whereupon  the  prisoner  inter- 
posed the  defense  of  a  conviction  of  the  offense  of  arson.  The  court  sustained 
the  plea,  declaring  that  the. killing  being  unintentional,  and  a  simple  conse- 
quence of  the  burning,  the  conviction  for  the  burning  was  a  bar  to  the  second 
indictment  charging  a  homicide  as  an  accidental,  but  not  intended,  result;  and 
that  the  offenses  were  so  essehtially  one  that4;he  prisoner  could  not  be  punished 
for  the  second  imputed  crime.  In  the  case  of  State  y.  Chaffin^  2  Swan,  49d« 
it  is  held  that,  after  a  fine  imposed  for  an  assault,  a  person  could  not  be  in- 
dicted for  an  assault  and  battery,  tliere  being  but  a  single  act.  In  State  t. 
Shelley  1 11  Lea,  594,  it  was  held  that  a  person  swearing  falsely  in  a  case  pend- 
ing before  a  United  States  commissioner,  exercising  his  functions  as  such  ju- 
dicially, could  not  be  tried  for  the  perjury  then  committed  before  the  tribunal 
of  a  state;  the  jurisdiction  vested  in  the  federal  courts  being  exclusive.  The 
same  conclusion  is  reached  and  announced  in  State  v.  PiAre,  15  Nw  H.  b3. 
The  principle  is  extended  and  applied  to  actions  for  a  penalty  given  by  an  act^ 
of  congress,  in  reference  to  license  for  retailing  spirituous  liquors,  in  U.S.  y/ 
Lathrop,  17  Johns.  4.  We  now  proceed  to  consider  the  cases  referred  to  in 
our  own  Reports.  In  State  v.  Ingles,  2  Hayw.  N.  0.  148,  the  indictment 
for  a  riot,  and  for  beating  and  imprisoning  one  Barry,  was  resisted  upon  the 
plea  of  a  former  conviction  for  an  assault  and  battery,  grounded  on  the  same 
facts.  The  court  say  that  the  state  cannot  di  vide  an  offense  consisting  of  sev- 
eral trespasses  into  as  many  indictments  as  tliere ^j  acts  of  trespass,  that 
would  separately  support  an  indictment,  and  af tervKps  indict  for  the  offense 
compounded  of  tliem  all,  and  so  the  plea  was  held  good,  in  State  y«  Lewis, 
(a  slave,\  2  Hawks,  98,  two  bills  of  indictment  were  found  against  the  pris- 
oner at  the  same  time, — one  for  burglary  and  larceny;  the  other  for  robbery* 
—and  both  charge  the  felonious  taking  of  the  same  goods.  On  the  first  the 
prisoner  was  convicted  of  the  larceny  only.  It  was  ruled  that  he  could  not 
be  tried  on  the  second  indictment,  bec^iuse  it  would  be  twice  putting  him  in 
jeopardy  for  the  same  crime.  In  State  v.  Commissionere,  2  Murph.  371,  the 
defendants  were  tried  and  convicted  for  not  keeping  one  of  the  streets  in  the 
town  of  Fayette ville  in  repair,  and  there  were  thi^ee  other  streets  in  the  same 
condition,  for  the  neglect  to  repair  which  three  other  sepai-ate indictments  had 
been  found.  The  conviction  was  relied  on  as  a  bar  to  the  other  indictm^its, 
and  the  plea  was  sustained.  **It  would  be  monstrous,''  say  the  court,  "to 
charge  them  with  separate  indictments  for  every  street  in  the  town,  when  the 
whole  were  out  of  repair  at  the  same  time;  especially  when  upon  one  indict- 
ment a  fine  can  be  imposed  adequate  to  the  real  estimate  of  the  offense."  The 
imputation  is  of  negligence  as  a  distinct!  ve  offense,  though  shown  as  applicable 
to  different  streets,  just  as  an  oveiseer  is  guilty  of  but  one  offense  in  neglect- 
ing to  keep  his  road  in  repair  as  a  whole,  and  not  of  as  many  offenses  as  there 
are  pai'ts  of  it  out  of  repair  and  needing  amendment.  So,  if  a  person  has  been 
tried  for  an  affray,  he  cannot  again  be  prosecuted  for  an  assault  and  batteiy 
committed  in  making  the  affray,  (State  v.  Stanly,  4  Jones,  (N.  G.)  290;)  and 
similar  ruling  was  made  where  the  assault  was  made  in  a  riot,  and  given  in 
evidence  to  prove  the  riot  in  an  indictment  for  the  latter  offense.  None  of 
these  cases  to  which  our  attention  has  been  given  go  beyond  these  adjudica- 
tions; and  they  clearly  recognize  the  distinction  which  we  have  drawn  in  ex- 
amining the  case  before  us,  where  the  offenses  are  not  only  cognizable  in  dif- 
ferent tribunals,  but  distinct  and  independent  themselves,  of  either  one  of 
which  a  party  may  be  giiilty,  and  not  guilty  of  the  othen    The  principle  is 
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not  affected  by  the  fact  that  the  8puri9us  chai*acter  of  the  note  may  supply 
forcible,  if  not  Invincible,  evidence  of  the  malaftdes  and  fraudulent  purpose 
of  the  act  of  the  making  the  false  entry. 

It  is  furthermore  insisted  that  the  forgery  of  the  note,  as  a  substantive 
crime,  made,  as  alleged,  to  defraud  tlie  United  States,  can  be  prosecuted  only 
in  the  coarts  of  the  United  States  under  section  5418  of  the  Revised  Statutes 
of  tlie  United  States.  The  enactment  is  in  these  words:  "Every  person  who 
falsely  maices,  alters,  forges,  or  counterfeits  any  bid,  proposal,  guaranty,  offi- 
cial bond,  public  record,  affidavit,  or  other  writing,  for  the  purpose  of  defraud- 
ing the  United  States,  or  utters  or  publishes  as  true  any  such  false,  forged, 
altered,  or  counterfeited  bid,  proposal,  guaranty,  official  bond,  public  record, 
affidavit,  or  other  writing,  for  sucii  purpose,  knowing  the  same  to  be  false, 
forged,  altered,  or  counterfeited,  or  transmits  to  or  presents  at  the  office  of 
any  officer  of  the  United  States  any  such  false,  forged,  altered,  or  counterfeited 
bid,  proposal,  guaranty,  official  bond,  public  record,  affidavit,  or  other  writ- 
ing, knowing  the  same  to  be  false,  forged,  altered,  or  counterfeited,  for  such 
purpose,  shall  be  imprisoned  at  hard  labor  for  a  period  not  more  than  ten  years, 
or  be  fined  not  more  than  one  thousand  dollars,  or  be  punisAed  by  both  such 
fine  and  imprisonment."  Very  similar  in  terms  is  section  5479,  in  the  same 
chapter  5  of  title  70,  entitled  **  Grimes  against  the  Operations  of  the  Govern- 
ment." From  the  entire  context,  and  the  carefully  constructed  sentence  or 
section  itself,  it  is  manifestly  directed  against  frauds  attempted  to  be  perpe- 
trated on  the  government  in  its  fiscal  operations,  as  the  entire  chapter  shows. 
The  section  nowhere  mentions  promissory  notes  or  money  securities  held  by 
banks  or  individuals  against  other  business  corporations  or  individuals, 
though  in  the  brief  the  word  ''bid"  is  misprinted  as  ''bill;"  and  the  careful 
enumeration  of  the  things  to  be  forged,  and  the  leaving  out  bills  and  notes,  in 
which  are  formed  relations  between  the  debtor  and  payee  or  holder,  are  sig- 
nificant of  the  scope  and  limitations  of  the  enactment.  The  expression,  "or 
other  writing,"  following  the  enumeration,  must  find  a  restriction  in  the  class 
to  which  it  belongs,  and  the  obvious  scope  of  the  operation  of  the  section 
as  an  entirety.  It  does  not  include,  in  our  interpretation  of  the  clause,  "for 
the  purpose  of  defrauding  the  United  States, "  a  commissioner  sent  to  look 
into  and  report  the  condition  of  the  bank,  when  it  does  not  appear  that  the 
government  has  any  pecuniary  interest  in  the  matter,  and  is  only  exercising, 
through  this  agency,  a  supervisory  power  over  these  Institutions  to  secure* 
their  fidelity  to  duty  and  the  safety  of  the  public. 

But  if  it  be  conceded  that  such  a  promissory  note  is  embraced,  it  is  only 
such  as  are  forged  or  counterfeited  to  defraud  the  United  States ;  and  an  aver- 
ment to  that  effect  is  necessary  to  withdraw  such  forgeries  from  the  general 
jurisdiction  of  the  state  courts.  Such  notes  alone  are  transferred  to  the  juris- 
diction of  the  federal  courts,  leaving  all  others,  where  such  intent  does  not 
enter  into  the  criminal  act,  to  the  judicial  tribunals  of  the  state.  The  absence 
of  this  indispensable  prerequisite,  in  any  averment  contained  in  the  plea  in 
abatement,  precludes  the  defendants  from  insisting  that  the  forgery  does  not 
belong  to  the  jurisdiction  of  the  state,  for  it  is  not  all  forged  notes  that  can 
only  belong  to  and  be  tried  in  the  federal  court,  but  such  as  are  made  for  the 
unlawful  purpose  specified  in  the  statute;  and  therefore  the  plea  does  not 
show  an  excluding  jurisdiction,  and  take  away  that  of  the  court.  See  Cote- 
man  V.  Tennessee^  97  U.  S.  509. 

The  exceptions  numbered  from  8  to  24,  inclusive,  are  taken  to  the  refusal  of 
the  court  to  permit  evidence  proposed  to  be  given  that  the  stock  of  the  bank  be- 
longed to  the  family  of  the  late  John  G.  Williams,  its  founder,  and  to  one  of 
whose  daughters  the  defendant  Cross  was  married,  while  the  defendant  White 
was  the  brother  of  the  widow  of  the  deceased,  and  offered  to  repel  the  charge 
of  an  intent  to  defraud  the  bank;  and,  further,  as  to  the  previous  condition 
of  the  bank  under  the  management  of  former  presidents.  We  think  the  tee- 
v.78.E.no.l5— 46  ^,^^^^,  by  GoOglc 
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timony  was  properly  rejected.  The  simple  inqairy  was  as  to  the  aHeged  for- 
gery of  the  note  set  out  in  the  indictment,  and  the  f randalent  purpose  for 
which  it  was  intended  to  be  used,  and  was  in  fact  used  in  covering  up  the 
real  condition  of  the  institution,  and  supplying  spurious,  in  place  of  its  wasted, 
resources.  To  this  end  the  forgery  was  committed  as  a  method  of  effectua- 
ting the  purpose,  and  placed,  as  if  genuine,  among  the  assets.  This  use  of 
the  paper  involves  the  intent  to  defraud  some  one;  and  under  our  statute 
(Code,  §  1191)  a  general  charge  of  an  intent  to  defraud,  without  designating 
the  person  or  corporation  intended  to  be  defrauded,  is  sufficient.  The  intent 
to  defraud  is  involved  in  the  making  and  using  the  forged  instrument  as  if 
genuine:  and  this  purpose  is  not  repelled  by  the  existence  of  family  relations 
among  the  parties,  nor  does  the  evidence  tend  to  disprove  the  presence  of  the 
fraudulent  intent  in  the  act  to  which  it  is  an  inseparable  incident  Whatever 
misconduct  of  others,  previously  intrusted  with  its  management,  may  have 
led  to  the  disastious  condition  in  which,  in  assuming  the  presidency,  the  de- 
fendant Cross  found  it,  no  defense  nor  extenuation  in  law  is  afforded  by  its 
necessities  for  the  criminal  act  committed;  and  inquiries  in  that  direction 
were  wholly  out  of  place  in  this  prosecution.  Again,  other  notes  alleged  to 
be  spurious,  and  found  among  the  assets  of  the  bank,  the  state  proposed  to 
prove  in  support  of  the  charge  of  conspiracy,  and  to  show  the  Hdenter^  and, 
after  objection,  was  allowed  to  do  so.  For  this  pu impose  only  it  was  compe- 
tent, and  for  this  purpose  alone  the  proof  was  admitted.  But  it  became  im- 
material, inasmuch  as  no  conviction  was  had  upon  the  charges  it  was  offered 
to  support.  We  dispose  of  the  other  exceptions  relating  to  the  evidence  with 
the  single  remark  tliat  they  are  equally  untenable  as  the  others;  and  we  next 
proceed  to  examine  the  instructions  which  were  tendered  and  refused,  as  also 
such  as  were  addressed  to  the  jury,  so  far  as  they  are  not  embraced  in  what 
has  been  already  said. 

The  first  three  refused  instructions  are  of  the  class  referred  to  in  the  pre- 
ceding remark  as  having,  in  their  import,  been  before  examined.  The  fourth 
relates  to  the  charge  of  conspiracy,  which  is  put  out  of  the  way  by  the  ver- 
dict. The  fifth  asserts,  as  a  proposition  of  law,  that  if  the  note  was  forged, 
not  for  the  benefit  of  the  defendants,  nor  was  any  money  obtained  thereon, 
but  merely  to  create  a  false  idea  of  the  condition  and  solvency  of  the  bank, 
and  the  jury  so  believe,  the  defendants  are  not  guilty.  (5)  The  proposition 
*  is  an  erroneous  statement  of  the  law ;  for,  if  the  forgery  was  committed  w^ith 
a  present  intent  to  defraud,  the  offense  was  complete,  whether  the  expected 
advantage  was  to  accrue  from  it  to  the  defendants  personally  or  to  another, 
and  whether  the  purpose  was  successfully  attained,  or  they  failed  in  it.  (6) 
The  sixth  instruction  is  substantially  the  same,  as  must  be  our  ruling  upon  it. 
(7)  The  court  properly  declined  to  tell  the  jury  that  the  finding  the  note 
among  the  assets  of  the  bank,  after  the  departure  of  the  defendant,  was  not 
a  finding  that  defendants  had  had  possession,  and  warranted  no  inference 
that  the  defendants  knew  of,  were  guilty  of,  or  were  in  any  way  connected 
with,  the  making  the  note.  The  tenor  of  the  evidence  did  not  authorise  the 
giving  any  such  direction,  and  the  jury  were  to  draw  their  conclusions,  not 
from  one  isolated  fact,  but  from  all  that  was  shown.  (9)  K  there  was  not 
such  resemblance  between  the  genuine  and  spurious  handwriting  of  Graves 
and  Sanders  appearing  in  the  note  as  would  deceive  a  man  of  ordinary  intelli- 
gence and  caution,  and,  for  want  of  similarity  in  the  signatures,  the  forged 
note  '*did  not  have  any  legal  adaptation  to  accomplish  a  le^  wrong,  the 
prisoners  could  not  be  convicted.  This  proposition  would  excuse  an  act  of 
forgery  in  every  case,  even  where  the  fraud  had  been  consummated,  when  the 
person  upon  whom  it  was  practiced  was  unacquainted  with  the  handwriting 
of  one  whose  signature  it  purported  to  be,  and  who  reposed  confidence  in  the 
genuineness  of  the  paper.  The  variation  in  the  writing  may  be  evidence  of 
the  absence  of  an  intent  to  defraud,  but  not  when  the  intent  has  been  devel- 
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iOped  in  the  act  of  defrauding.  It  was  in  this  case  made  payable  to  the  bank, 
iind  put  in  possession  of  the  bank,  and  there  left,  when  its  doors  were  closed, 
Jis  part  of  its  resources.  Besides  the  variance  was  not  so  marked  as  to  call 
for  such  a  direction,  nor  does  it  find  support  in  the  case  of  State  v.  Coving- 
.ttfU,  94  ^.  G.  913.  Precisely  such  an  instruction  was  declined  in  that  Ciise, 
la  words  almost  identical,  and  the  ruling  affirmed  on  appei\l;  Mbrbimon,  J.,^ 
speaking  for  the  court,  in  the  conclusion  of  his  remarks,  upon  this  point,  thus: 
'*lf,  therefore,  the  false  and  fraudulent  paper  writing  be  such  that  it  might, 
from  its  nature  and  the  course  of  business,  deceive  or  mislead,  to  the  preju- 
dice of  another  person,  the  offense  of  forgery  would  be  complete. " 

The  remaining  instruction  refused  was  that  if  only  one  of  the  names  signed 
Xo  the  note  is  shown  to  be  forged,  and  the  evidence  not  satisfactory  of  the 
forgery  of  the  other,  there  is  a  fatal  variance,  and  the  verdict  must  be  for  the 
4iefendant8.  The  contrary  has  been  expressly  decided  in  the  cases  of  State  v. 
Gardiner,  1  Ired.  27,  and  State  v.  Dams,  69  N.  C.  313,  and  we  are  content  with 
A  mere  reference  to  them.  It  will  conduce  to  a  more  correct  understanding 
of  these  exceptions,  and  the  rulings  upon  them,  to  reproduce  so  mucli  of 
the  charge  delivered,  in  place  of  that  asked  and  refused,  as  relates  to  the  same 
-subject-matter,  and  which  is  also  excepted  to  in  detail.  After  explaining  the 
separate  charges  made  in  the  several  counts  of  the  indictment,  and  defining 
the  offense  of  forgery,  the  court  says:  '*If  the  jury  should  be  satisfied,  be- 
yond a  reasonable  doubt,  from  the  t^timony,  that  either  of  the  defendants 
forged  or  altered  the  note  set  forth  in  the  bill  of  indictment,  with- intent  to 
defraud  any  individual  or  corporation  whatever,  then  such  defendant  would 
be  guilty  as  charged  in  the  first  count  of  the  bill  of  indictment.  If  the  jury 
should  be  satisfied  in  the  same  way,  beyond  a  reasonable  doubt,  that  either  of 
the  defendants  aided  or  abetted  another  in  falsely  forging  or  altering  said 
note,  or  assented  to  the  false  forging  or  altering  said  note,  after  it  had  been 
forged  by  another,  with  intent  to  defraud  any  person  or  corporation  what- 
ever, such  defendant  would  be  guilty  in  manner  and  form  as  cliarged  in  the 
first  count.  If  the  jury  are  satisfied,  beyond  a  reasonable  doubt,  that  either 
«f  the  defendants  did  utter  and  publish  said  note  knowing  it  to  have  been 
forged  or  altered,  with  intent  to  defraud  any  person  or  corporation  whatever, 
ihen  such  defendant  would  be  guilty  as  chsTrged  in  the  second  count.  If  the 
signature  of  the  name  of  D.  H.  Graves  to  the  note  did  not  resemble  his  own 
proper  signature,  that  is  a  circumstance  that  the  jury  may  consider  in  de- 
termining whether  there  was  an  intent  on  the  part  of  either  of  the  defend- 
ants to  defraud  said  Graves;  but  if  his  name  was  written  by  either  of  the  de- 
fendants to  said  note  for  the  purpose  of  defrauding  any  person,  or  if  either  of 
Uie  defendants  assented  to  the  writing  of  such  name  by  another  than  Graves 
with  said  intent,  then  such  defendant  would  be  guilty,  whether  the  signature 
bore  such  resemblance  to  that  of  said  Graves  as  would  probably  deceive  any 
person  acquainted  with  his  handwriting  as  to  the  genuineness  or  not.  The 
rule  in  reference  to  the  adaptation  to  deceive  in  such  cases  applies  only  to 
counterfeit  money  or  currency  or  coin."  We  find  nothing  in  tliis  series  of 
direction  of  which  the  defendants  can  justly  complain,  and  what  has  been  al- 
ready said  disposes  of  these  exceptions  also.  But  if  there  were  an  erroneous 
statement  of  the  law  in  one  particular,  while  it  was  correctly  laid  down  in 
other  parts  of  the  single  instruction,  it  would  be  unavailing,  according  to  our 
own  and  the  rulings  in  the  United  States  supreme  court.  Boat  v.  Bost,  87 
N.  C.  477;  WiUiame  y.  Johnston,  94  N.  C.  633;  Johnston  v.  Jones,  1  Black, 
209;  Lincoln  v.  Claflin,  7  Wall.  132.  We  haveomitted  to  advert  to  the  charge 
in  so  far  as  it  refers  to  the  second  and  third  counts,  for  the  reason  that  no 
veixiict  was  demanded  or  rendered  on  them,  as  will  hereafter  appear,  and  no 
barm  has  come  to  the  defendants  in  consequence. 

The  last  and  remaining  objection  disclosed  in  the  record  has  reference  to 
what  transpired  at  the  rendition  of  the  verdict.    The  facts  are  these:    The 
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jurors,  having  retired  to  consult  upon  their  verdict,  sent  a  message  throngh 
the  oificer  put  in  charge  of  them,  signed  by  one  of  their  number,  to  the  effect 
that  it  was  impossible  for  them  to  agree,  and  this  juror,  stating  that  he  had. 
been  suffering  for  a  day  or  more  with  sick  headache  caused  by  indigestion,  and 
did  not  feel  able  to  continue  longer,  the  jurors  were  thereupon  brought  before 
the  court  by  order  of  the  judge,  and  the  court,  in  the  exercise  of  its  discre^ 
tion,  in  the  presence  of  the  defendants,  proceeded  to  poll  the  jury,  to  the  do- 
ing of  which  the  defendants  excepted.  In  polling  the  jury,  the  judge  first  in- 
quired of  the  whole  body  whether  they  could  agree;  and  the  foreman  answered 
that  they  could  not.  Then  each  juror,  as  his  name  was  called,  was  asked: 
''What  say  you, — are  the  defendants,  or  either  of  them,  guilty,  in  manner  and 
form  as  charged  in  the  bill  of  indictment,  or  not  guilty?*'  To  this  exception 
was  also  taken.  When  the  process  of  making  the  separate  inquiry  of  each 
was  concluded,  it  appeared  from  the  answei-s  that  ali  the  jurors  were  agreed 
upon  a  verdict  of  guilty  against  both  defendants  upon  the  first  and  second 
counts,  while  two  of  the  number  were  for  finding  them  not  guilty  upon  the 
third  and  fourth  counts.  The  solicitor  thereupon  proposed,  in  presence  of  the 
jury,  to  enter  a  nolle  prosequi  to  those  counts.  The  jury  withdrew,  and,  after 
argument  from  the  solicitor,  he  was  authorized  to  make  the  entry.  Upon  the 
return  of  the  jury  to  the  court-room,  they  were  informed  by  the  judge  of  the 
allowance  of  the  entry,  and  that  they  need  only  pass  upon  the  charges  con* 
tained  in  the  first  and  second  counts.  After  again  retiring,  they  returned  in 
charge  of  the  officer  into  court,  and  for  their  verdict  say  the  defendants  are 
guilty.  The  jury  was  again  polled,  at  the  instance  of  the  defendant's  coun- 
sel, and  asked,  each  juror,  as  to  the  verdict,  and  each  responded,  "Guilty." 
Exceptions  were  made  to  each  step  taken  in  the  action  of  the  court;  and,  fur- 
ther, that  the  verdict,  though  so  ordered  by  t^e  court,  was  a  general,  and  not 
a  special,  verdict.  The  court  finds,  as  a  fact,  that  the  jury  were  not  ordered 
to  find  a  special  verdict.  While  we  do  not  approve  of  the  mode  adopted  to 
ascertain  the  individual  opinion  of  each  juror  before  an  agreement  has  been 
reached  by  the  entire  body,  even  to  ascertain  whether  there  are  insurmount- 
able  difficulties  in  the  way  of  arriving  at  unanimity,  and  they  should  be  dis- 
charged,— a  discretionary  power  rested  in  the  judge, — because  of  its  possible 
injurious  effect  upon  the  minds  of  the  dissenting  jurors,  there  is  no  error  in 
law  committed,  and  it  is  apparent  no  injury  has  come  to  the  defendants,  by 
eliminating  so  much  of  the  charge  as  was  abandoned  by  the  solicitor.  He  had 
no  right  to  enter  a  nolle  prosequi  in  its  strict  legal  sense,  which,  like  a  non- 
suit in  a  civil  action,  would  leave  the  defendants  exposed  to  another  prosecn- 
tion  for  the  same  offense.  The  action  of  the  solicitor  is  miscalled;  but,  in 
legal  effect,  it  was  a  consent  to  an  acquittal  of  the  accusations  in  the  specified 
counts,  and  such  is  the  result  of  a  failure  to  render  a  verdict  upon  some  of 
several  counts  in  an  indictment.  State  v.  Taylor,  84  N.  G.  773;  State  v.  Mc^ 
NeilU  93  N.  C.  552;  Statev,  Bowers,  94  N.  C.  910;  State  v.  Thompson.  95  N. 
C.  596.  The  last  case  shows  also  that  a  general  verdict  may  be  construed  in 
the  light  of  instructions  given  by  the  judge,  and,  though  general  in  tenns» 
will,  in  legal  effect,  be  restricted  to  such  alone  of  the  counts  as  the  jury  were 
directed  to  pass  on, — a  ruling  sanctioned  in  the  case  of  State  v.  Long,  7  Jones, 
(N.  C.)  24,  and  State  v.  Leak,  80  X.  C.  403.  The  questioning  of  the  jury  re- 
vealed the  fact  of  an  entire  unanimity  upon  the  first  two  charges,  the  result 
of  their  deliberation  before  coming  into  court,  and  a  readiness  to  render  a  ver- 
dict accordingly.  The  abandonment  of  the  others  for  the  purpose  of  ending 
the  cause  was  so  far  favorable  to  the  defendants  as  to  operate  as  a  partial  ac- 
quittal, and  did  not,  nor  could  of  itself,  work  any  injury  to  them.  State  v. 
John,  8  Ired.  330.  There  was  no  reviewable  error  ia  what  transpired,  but 
the  granting  of  a  new  trial,  after  setting  aside  the  verdict,  rested  in  the  sound 
discretion  of  the  presiding  judge,  which  he  has  seen  fit  to  exercise  in  refusing, 
the  application  for  it. 
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The  motions  in  arrest  of  judgment,  for  supposed  defects  in  the  form  of  the 
indictment,  were  properly  overruled;  for  it  substantially  follows  approved  and 
recognized  precedents,  except  so  far  as  modified  by  statute  in  reference  to  the 
averment  of  an  intent  to  defraud,  which  it  sanctions  without  further  designa- 
tion. We  have  thus  carefully  perused  the  record,  and  examined  the  numer- 
ous exceptions  taken  during  the  progress  of  the  trial,  pressed  with  great  ear- 
nestness in  the  argument  on  the  appeal,  in  which  a  very  thorough  research 
among  the  Reports  and  elementary  writers  has  been  apparent;  and  yet  our 
convictions,  as  given  in  this  opinion,  are  clear  and  strong  that  the  accused 
have  had  an  impartial  trial,  and  the  result  must  stand.  There  is  no  error, 
and  the  judgment  must  be  and  is  affirmed. 


EuLiss  V.  MoAdahs. 

{Supreme  Cov/rt  of  North  Ccurolirux.    October  29, 1888.) 

BouxDARiBS—pRooEssioNnio— Report  of  Procession br. 

In  a  proceeding  for  the  processioning  of  land,  a  report  of  the  processioner  and 
commissionerB  which  merely  states  that  the  dividing  lines  between  the  i>arties  are 
in  dispute,  but  fails  to  state  what  the  dispute  is,  and  does  not  show  any  of  the  facts 
attending  the  survey,  from  which  the  court  can  judge  of  its  correctness,  nor  of  the 
circumstances  determining  the  conclusion  at  which  the  commissioners  arrived^  is 
defective  under  Code  N.  C.  c  48.  $  1928,  providing  that  the  processioner  shall  truly 
report  all  the  ciroomstanoes,  and  will  be  quashed. 

This  was  a  special  proceeding  for  the  processioning  of  land.  Under  Code  N. 
C.  c.  48,  §  1928,  where  a  line  is  disputed,  the  processioner  must  report  to  the 
■court  "stating  truly  all  the  circumstances  of  the  case." 

X.  M,  Scott  and  Whitdker  dt  McLean,  for  appellant.  E,  8,  Parker  and  E. 
C.  Smithy  for  appellee. 

Davis,  J.  This  is  an  appeal  by  the  defendant  from  a  judgment  of  Shipp, 
.  J .,  rendered  at  fall  term,  1888,  of  the  superior  court  of  Alamance  county,  con- 
ti ruling  the  report  of  the  processioner  and  freeholders  in  special  proceeding: 
for  the  processioning  of  land.  The  petition  was  filed  under  section  1926  of 
the  Code,  and,  after  setting  out  the  boundaries  of  the  land  of  the  petitioner, 
alleges  "that  some  of  the  dividing  lines  between  Joseph  McAdams  and  your 
petitioner,  to-wit,  from  a  stone  and  pointers,  his  (McAdams')  corner,  N.  8 
chains,  to  a  stake;  thence  W.  24  chains,  to  pointers;  thence  S.  9.50  chains,  to 
the  beginning, — are  in  dispute;"  and  asks  for  an  order  directing  the  proces- 
sioning of  his  land.  Thereupon  (a  summons  having  been  duly  issued  and 
served  upon  the  defendants)  an  order  was  issued  to  the  county  surveyor,  ex 
qfflcio  processioner,  directing  him  to  procession  the  land  mentioned  in  the 
|ietition.  The  processioner  made  report:  That  in  pursuance  of  the  notice 
and  order  returned  herewith,  he  proceeded  on  Tuesday,  the  26th  day  of  April, 
1887,  to  run  the  lines  named  in  the  order.  He  begun  at  a  rock,  formerly  a 
post  oak  stump,  in  the  road,  and  run  N.,  86}  W.,  29  chains,  to  a  rock,  form- 
erly a  post  oak;  thence  N.,  3^  E.,  8  chains,  to  a  stake.  When  he  got  to  the 
end  of  the  eight  chains,  and  was  about  to  run  the  next  line  west,  Joseph  Mc- 
Adams disputed  the  line,  and  forbade  the  undesigned  to  proceed  further  in 
running  or  marking  same.  Thereupon  freeholders  were  appointed,  in  ac- 
cordance with  section  1928  of  the  Code,  to  proceed,  with  the  processioner,  to 
establish  the  line  in  dispute,  and  the  following  report  was  made  by  them: 
"We,  J.  K.  H.  Clendennis,  W.  M.  Andrews,  Wm.  G.  Kirkpatrick,  and  Jerry 
Iseley,  commissioners,  being  f reeholdei*s  of  said  county,  in  obedience  to  an 
order  of  the  superior  court,  after  being  duly  sworn  to  do  equal  right  and  jus- 
tice between  the  contending  parties,  proceeded  on  the  31st  day  of  May,  1887, 
the  said  parties  with  their  attorneys  and  witnesses  being  present,  to  establish 
the  lines  in  dispute  between  the  said  Clinton  M.  Euliss  and  the  said  .Joseph 
McAdams,  as  follows:   Beginning  at  a  rock,  formerly  a  post  oak  stump  in 
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the  road  leading  from  Graham  to  Big  Falls,  a  short  distance  north  of  the 
Junction  of  said  road  with  the  road  leading  from  Burlington  to  Big  FallSr 
from  said  rock;  thence  N.,  86f°  W.,  29  chains,  to  a  rock  and  pointers;  Uience 
N.,  Si**  E.,  8  chains,  to  a  rock;  thence  N.,  86|^  W.,  23.50  chains,  to  a  rock; 
and  we  have  caused  the  said  lines  to  be  run,  marked,  and  processioned  as- 
above  described,  and  find  that  they  are  the  true  boundary  lines  dividing  the 
lands  of  the  said  Clinton  M.  Euliss  and  the  said  Joseph  Mc Adams,  and  that- 
said  lines  so  established  and  processioned  by  us  are  the  same  claimed  by  said 
Euliss  and  disputed  by  the  said  McAdams,  and  that  they  are  the  same  forbid- 
den to  be  run  and  marked  by  the  said  McAdams;  so  that  we  find  the  conten- 
tion against  said  McAdams  and  in  favor  of  said  Euliss.  That  with  respect- 
to  the  boundary  lines  dividing  the  lands  of  the  said  Clinton  M.  Euliss  from 
the  lands  of  other  contiguous  owners,  we  find  there  is  no  dispute.  The  lines 
in  dispute  and  run,  marked,  and  established  by  us,  were  run  by  Lewis  H. 
Holt,  county  surveyor,  and  ex  officio  processioner.  That  each  of  said  contend- 
ing parties  had  present  a  practiced  surveyor,  to- wit,  the  said  Clinton  M.  Euliss 
had  present  J.  G.  Tate,  the  said  Joseph  McAdams  had  present  Joseph  P.  Al- 
bright."    To  this  report  the  defendant  filed  exceptions,  and  moved  to  quash. 

The  following  are  the  only  exceptions  which  we  need  to  consider:  "(2) 
Because  no  survey  and  plot  were  made  of  either  the  tracts  of  land  belonging 
to  the  said  Euliss,  or  of  that  belonging  to  the  said  McAdams,  being  the  two 
tracts  adjacent  upon  the  disputed  lines,  which  lines  the  commissioners  were 
to  settle  between  the  said  parties ;  the  said  McAdams  being  then  and  there 
present  with  his  deeds,  and  demanding  that  a  survey  and  plot  of  each  tract 
be  made. "  "  (5)  Because  the  report  does  not  state  and  show  any  of  the  facts 
and  circumstances  attending  said  survey,  from  wliich  the  court  can  see  and 
judge  of  the  correctness  of  the  survey  made,  or  of  the  conclusions  of  the  jury 
or  commissioners  as  to  the  rights  of  the  parties  interested  in  the  lands;  and 
further  that  the  report  does  not  show  that  any  deed  was  present,  or  what,  if 
any,  deed  they  run  by,  or  what  was  the  claims  or  contentions  of  the  parties, 
or  what  facts  or  circumstances  determined  the  conclusion  at  which  the  com- 
miasioners  arrived.  (6)  That  the  whole  report  and  proceedings  are  so  meag^er 
and  so  vague  and  uncertain  that  the  court  cannot  see  upon  what  the  commis- 
sioners or  jury  founded  their  verdict,  and  that  none  of  the  facts  and  circum- 
stances attending  the  survey  are  stated,  so  as  to  enable  the  court  to  pass  upon 
exceptions  without  resort  to  affidavits."  In  support  of  his  exceptions,  the 
defendant  files  an  afiidavit,  setting  out  minutely  and  at  great  length  the  ac- 
tion of  the  processioner  and  the  freeholders,  and  the  deeds  under  which  he 
claimed,  and  that  he  was  present  with  these  deeds,  and  when  "on  the  dis- 
puted line"  he  presented  his  deeds  and  those  of  preceding  owners  under 
which  he  claimed  the  land  in  dispute  "to  the  processioner  and  jury,  (free- 
holders,) and  demanded  that  they  survey  the  line  in  dispute,  and  all  the  lines 
of  his  said  land,  and  also  that  they  would  survey  the  tract  of  the  claimantr 
Euliss,"  and  make  plots  of  each  of  said  tracts  of  land,  etc.,  and  that  such  sur- 
vey was  not  made,  but  it  was  necessary  to  settle  the  dispute  between  the 
plaintiff  and  the  defendant. 

On  behalf  of  the  plaintiff,  affidavits  of  the  freeholders  are  filed,  also  at  great 
length,  in  which  they  set  out  their  action,  and  the  evidence  upon  which  they 
acted,  and  they  say,  among  other  things:  "  We  directed  the  processioner  where- 
to run  and  to  m<ike  a  plot  of  the  Euliss  land,  and  that  the  plot  filed  by  him  is* 
a  part  of  our  report,  and  we  suppose  was  filed  at  the  same  time,  but  have 
learned  that  it  was  not,  or,  if  filed,  lost  or  misplaced.  The  plot  now  on  flie' 
shows  the  disputed  lines  as  established  by  us."  The  processioner,  in  his  aflk 
davit,  among  other  things,  says  that  he  made  and  filed  a  plot  of  the  land 
of  the  plaintiff,  accompanying  the  report,  and  part  of  the  report  filed  of  the 
commissioners,  filed  June  28,  1887,  and  it  has  been  misplaced;  his  reoollee- 
tion  being  ttiat  he  made  such  a  plot,  or  his  failure  so  to  make  and  file  such 
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a  plot  was  an  oyenight.  At  all  eyents,  the  plot  made  by  me,  and  filed  some 
time  since,  is  thB  same  as  the  one  made,  or  that  should  have  been  made,  to 
accompany  the  report,''  etc.  The  following  is  the  plot  accompanying  and  re- 
ferred to  in  the  affidavit: 


I 


sicvaYoic  Hasifior 


Wtt'A.%98  11 


P 


Bock  ^» 

S.88% 


zThto  tadlcstes  oonne  on^f  by  mft  not  maosiind. 
xxConrMS  and  dlatancaa  tftken  bj  me. 

"This  plot  represents  the  land  of  Clinton  M.  EuUss,  in  Alamance  county, 
K.  C,  adjoining  the  lands  of  S.  E.  JefiForeys,  Margaret  Stanley,  Jos.  Mc Ad- 
ams, and  others,  and  bounded  as  shown  in  the  plot,  surveyed  (as  stated  above) 
by  me  on  the  31st  day  of  May,  1887, containing  116  acres,  more  or  less,  by  old 
deeds.  [Signed]  "Lewis  H.  Holt. 

"Co.  Surveyor  Alamance  &  Processioner. " 

The  introduction  of  the  affidavits  on  behalf  of  the  plaintiff  was  objected  to 
by  the  defendant,  and  that  of  the  defendant  was  objected  to  by  the  plaintiff, 
but  these  objections  were  overruled  by  the  court  (the  clerk.)  "The  surveyor 
or  processioner  filed  a  plot  of  the  plaintiff's  tract  of  land  on  the  2d  day  of 
April,  1888,  which  is  not  claimed  to  be  made  from  bis  own  survey,  but  from 
old  deeds  which  the  plaintiff  holds  under,  except  as  to  the  two  disputed  lines. 
This  plot  is  objected  to  by  defendant  Mc  Adams.  After  considering  it  together 
with  the  affidavit  supporting  it,  it  is  admitted  and  allowed  to  be  filed."  The 
clerk  gave  judgment,  sustaining  the  exceptions  of  the  defendant,  and  allowing 
the  motion  to  quash,  and  from  this  the  plaintiff  appealed  to  the  superior  court, 
in  term.  In  the  superior  court  the  following  judgment  was  rendered:  "This 
was  a  special  proce^ng  begun  before  the  clerk  under  chapter  48  of  the  Code, 
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and  comes  to  this  court  upon  appeal.  After  an  Inspection  of  all  the  papers, 
and  after  hearing  argument  and  suggestions  of  counsel,  it  is  considered  by 
the  eourt  that  the  statute,  as  contained  in  chapter  48  of  the  Code,  has  been  com- 
plied with.  The  ruling  of  the  clerk  in  admitting  the  affidavits  and  plots  issos- 
tained.  The  ruling  of  tlie  cleric  in  quashing  the  proceeding  is  overruled,  and 
the  exceptions  of  defendant  are  overruled,  and  thereupon  it  is  ordered  and 
adjudged  that  the  repoii;  of  the  freeholders  and  processioners  be  confirmed, 
and  be  recorded  with  the  plot;  that  the  plaintiff  reoover  his  cost  of  the  de- 
fendant, to  be  taxed  by  the  clerk."  There  is  a  vast  deal  of  unnecessary 
and  irrelevant  matter  sent  up  with  the  record,  some  of  it  evidence,  and 
much  of  which,  no  doubt,  would  have  been  material  in  settling  the  boundary 
line  in  dispute  in  the  trial  of  the  cause  in  the  superior  court  in  term,  if  the 
report  of  the  survey  and  proceedings  of  the  freeholders  and  processioner 
had  disclosed  what  that  dispute  was.  It  is  impossible  either  from  the  report 
or  the  plot  to  see  what  the  condicting  claims  of  the  disputing  parties  were. 
It  is  true,  the  report  speaks  of  the  line  "established  and  processioned,*'  as  be- 
ing the  same  "claimed"  by  Euliss  and  "disputed"  by  McAdams,  but  there  is 
not  the  slightest  indication  in  the  report  or  in  the  plot  to  show  the  contention 
or  claim  of  McAdams,  from  which  the  court  can  see,  upon  a  review  of  the 
proceedings,  whether  the  one  or  the  other  was  the  correct  line.  "  When  a  line 
is  disputed,  and  the  processioner  is  forbidden  by  any  person"  to  proceed  fur- 
ther, he  is  required  to  report  the  matter  to  the  superior  court,  "stating  truly 
all  the  circumstances  of  the  case,"  etc.,  and  thereupon  five  freeholders  are 
appointed,  who,  with  the  processioner,  shall  establish  the  disputed  line  or 
lines,  "and  procession  the  same,  and  make  report  of  their  proceedings,"  etc. 
Except  as  to  the  class  of  persons  embraced  in  the  proviso,  section  1929  of  the 
Code  provides  that  "every  person  whose  lands  shall  be  processioned  to  him  ac- 
cording to  the  directions  of  this  chapter,  shall  be  deemed  and  adjudged  to  be 
the  sole  owner  thereof;  and  upon  any  suit  commenced  for  such  jauds  the  party 
in  possession  may  plead,  and  give  the  proceedings  under  this  chapter  in  evi- 
dence." Section  1930  gives  to  either  party  the  right  to  appeal.  As  the  pro- 
cessioning of  land  may  hx  the  rights  and  titles  of  parties,  the  importance  of  a 
full  and  strict  compliance  with  the  requirements  of  the  law  is  apparent,  and, 
unless  complied  with  by  the  processioner  and  freeholders,  their  proceedings 
will  be  set  aside.  As  was  said  in  Hoyle  v.  Wilson^  7  Ired.  466:  "The  report 
of  the  processioner  is  radically  defective  in  not  stating  with  precision  the 
claims  of  the  respective  parties,  so  as  to  show  what  lines  were  disputed,  or 
how  far  they  were  disputed."  In  Carpenter  v.  WhitiDorthf  3  Ired.  204,  it 
is  said  by  Judge  Gaston  :  "  It  would  seem  indispensable,  where,  in  the  course 
of  a  processioning,  a  dispute  arises  with  one  of  the  persons  notified,  and  the 
claimant  wishes  the  dispute  to  be  thus  decided,  the  certificate  [report]  should 
set  forth  enough  to  show  thereon  what  the  subject  of  dispute  is;  that  is  to 
say,  the  respective  claims  and  allegations  of  the  parties,  so  that  the  mat- 
ter may  plainly  appear  upon  which  they  are  at  issue.  Technical  forma  are 
not,  indeed,  required,  but  in  the  language  of  the  act,  *  all  the  circumstances 
of  the  case,'  which  must  mean  all  the  things  controverted,  shall  be  truly  set 
forth. "  "It  is  not  sufficient  that  it  should  be  reported  that  two  persons  own- 
ing coterminous  lands  claim  different  lines.  It  ought  to  state  the  lines  claimed 
by  each."  Matthews  v.  Matthews^  4  Ired.  155;  Forter  v.  Durham^  90  N.  C. 
65;  Forney  v.  Williamson,  98  N.  C.  329,  4  S.  E.  Rep.  483,  and  cases  cited. 
Conceding  that  the  plot  made  by  the  processioner  shall  be  considered  as  if 
made  and  filed  with  the  report,  it  is  not  such  a  plot  as  is  contemplated  by  the 
statute,  and  is,  for  the  reasons  already  stated,  fatally  defective. 

The  second,  fifth,  and  sixth  exceptions  of  the  defendant  must  be  sustained, 
and  this  renders  it  unnecessary  for  us  to  consider  the  others.  There  is  error, 
and  the  report  and  proceedings  of  the  processioner  and  freeholders  must  be 
quashed. 
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Gbifpin  tJ.  Petty  et  dl. 

(Supreme  Court  of  North  Carolirui.    October  99, 1888.) 

Patmbnt— Goods  Rbcbiybb  from  Third  Partt— Qukstiow  for  Jury. 

An  instniction  that  an  account  for  lumber  received  from  def endsmts'  brothers 
could  not  be  allowed  as  payment  upon  a  note  sued  on,  and  admitted  to  be  the  indi- 
yidual  claim  of  plaintiff,  unless  plaintiff  ** expressly  agreed**  that  it  should  go  as  a 
payment,  is  erroneous,  since,  without  an  express  agreement,  the  jury  might  find, 
from  facts  and  circumstances,  that  plaintiff  received  the  lumber  as  such  payment. 

Appeal  from  superior  court.  Chatham  county;  Merrimon,  Judge. 
Action  on  a  promissory  note  by  QrllBn  against  Petty  et  al.    Judgmen  for 
plaintiff,  and  defendants  appeal. 

John  Manning,  for  appellants.     T.  JB.  Womack,  for  appellee. 

Merrimon,  J.  This  action  was  begun  before  a  justice  of  the  peace  to  re- 
cover the  balance  due  upon  the  promissory  note  of  the  defendants,  made  in 
favor  of  the  plaintiff,  for  the  sum  of  $150,  dated  the  26th  day  of  August, 
1880,  on  which  was  entered  certain  credits.  The  defendants  in  their  answer 
pleaded  payment,  and,  particularly,  that  Andrew  J  Petty  had  paid  on  the 
same  $68.75.  On  the  trial  in  the  superior  court,  as  to  the  item  of  S63.75, 
claimed  by  the  defendants  as  payment  on  the  note  of  $150,  Andrew  J.  Petty 
testified  he  was  a  brother  of  the  defendants;  that  at  the  time  of  the  execution 
of  said  note  he  and  the  defendants  were  tenants  in  common  upon  the  land 
upon  which  they  resided ;  that  they  all  lived  together,  and  had  everything 
in  common ;  that  they  also  had  a  little  store,  run  in  the  name  of  Petty  &  Bros. ; 
that,  while  he  did  not  sign  the  said  note,  it  was  well  known  to  plaintiff  that 
he  was  equally  interested  in  it  with  the  defendants;  that  at  several  times 
after  the  execution  of  said  note,  and  up  to  August.  1884,  he  delivered  to  the 
plaintiff  7,993  feet  of  lumber,  to  the  value  of  ^3.75,  and  that  it  was  uiider> 
stood  the  lumber  was  to  go  as  a  credit  on  the  note.  The  plaintiff  denied  these 
statements,  and  said  that  Andrew  Petty  was  the  man  he  dealt  with  for  the 
lumber.  In  charging  the  Jury,  the  court  said  that,  as  to  the  payment  of 
$63.75  in  lumber  claimed  by  the  defendants,  if  this  account  belonged  to  the 
firm  of  Petty  &  Bros.,  or  to  the  defendants  and  Andrew  Petty,  it  could  not 
be  allowed  as  a  payment  upon  the  note  of  $150  sued  upon  by  and  admitted  to 
be  the  individual  claim  of  plaintiff,  unless  the  plaintiff  expressly  agreed  that 
1 1  should  go  as  a  payment  on  the  note.  To  this  part  of  the  charge,  in  regard 
to  the  defendants'  claim  of  the  credit  of  $63.75,  defendants  excepted.  There 
was  a  verdict  for  the  plaintiff.  Defendants  moved  for  a  new  trial,  upon  the 
grounds  of  misdirection  to  the  jury.  This  motion  was  denied.  There  was 
judgment  in  favor  of  the  plaintiff,  from  which  the  defendants  appealed  to 
this  court.  Very  certainly  the  brother  or  brothers  of  the  defendants  might 
have  paid  the  note  sued  upon,  or  some  part  of  It,  with  the  lumber  mentioned 
that  belonged  to  them,  and  not  to  the  defendants,  if  the  plaintiff  consented 
to  receive  the  same  as  a  payment.  The  court  so  in  effect  instructed  the  jury, 
but  it  told  them  that  this  could  not  be  so,  '*  unless  the  plaintiff  expressly 
agreed  that  it  should  go  as  a  payment  on  the  note."  We  think  the  strong 
expression,  "expressly  agreed,"  may  have  misled  the  jury, — it  probably  did. 
If,  from  a  preponderance  of  evidence,  they  were  satisfied  that  the  plaintiff  re- 
ceived the  lumber  as  such  payment,  they  should  have  so  found,  and  the  court 
ought  to  have  so  instructed  them.  By  "express  agreement"  is  me^mt,  ordi- 
narily, one  made  in  express  terms, — such  as  directly  declare  it;  but  an  agree- 
ment, such  as  that  insisted  upon  by  the  appellants,  may  appear  from  strong 
implication, — facts  and  circumstances  in  evidence  may  imply  it  almost  as 
certainly  as  direct,  explicit  words.  Although  there  was  not  evidence  of  an 
express  agreement  to  receive  the  lumber  as  a  payment,  there  was  evidence 
from  which  the  jury  might  or  might  not  have  found  that  the  parties  so  agreed* 
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There  is  error,  because  of  whicb  the  defendants  are  entitled  to  a  new  trials . 
To  that  end  let  this  opinion  be  certified  to  the  superior  court.    It  is  so  or- 
dered. 


State  o.  Harper. 
(Supreme  Court  of  North  Carolima.    Noyember  6, 1888.) 

1,  CsmnfAis  Law— MiscoKDUOT  of  Jdbt— Nbw  Triai*. 

Evidence  that  a  juror  proposed  that,  in  determlnlDg  the  verdict,  a  majority  should 
role,  which  was  assented  to  by  the  others,  is  insufficient  on  which  to  set  aside  the- 
verdict,  where  it  appears  that  a  subsequent  ballot  showed  a  disrerard  of  the  agree- 
ment, and  that  on  being  polled  each  juror  assented  to  the  verdict. '^ 
t.  Same— EviDBNCB. 

The  refusal  of  the  court  to  admit  testimony  to  show  that  certain  jurors  were  "  im- 
properly approached  and  spoken  to  about  the  case, "  there  being  no  offer  to  show 
specific  acts  done  or  words  spoken,  or  that  any  juror  was  influenced  or  heeded  ^wbat 
was  done  or  said,  is  not  reviewable  error,  its  admission  being  within  the  discretion 
of  the  court 
8.  SA.MB— Sbparation  op  Jurt. 

In  a  criminal  case  the  separation  of  one  Juror  in  charge  of  an  officer  from  the 
others,  also  in  charge  of  an  officer,  after  commenoement  of  their  deliberationa,  i»> 
not  ground  for  a  new  trial. 
4  Sabtb— Tbstimoitt  op  Juror  to  Show  Misconduct. 

The  testimony  of  a  juror  is  inadmissible  to  show  misoonduct  of  the  jury.' 

Appeal  from  superior  court,  Greene  county;  Connor,  Judge. 

Indictment  against  the  defendant,  Thomas  Harper,  for  hirceny.  On  a  ver- 
dict of  guilty,  he  filed  a  motion  to  set  aside  the  verdict,  and  for  a  new  trial, 
on  the  ground  of  misconduct  of  the  jurj.  The  motion  was  denied,  and  de- 
fendant appeals. 

The  Attorney  General  and  John  Devereux,  for  the  State, 

Smith,  G.  J.  The  defendant  is  charged  with  stealing  a  hog  belonging^  to 
one  Eli  Dargan,  and,  upon  the  trial  of  his  plea  of  not  guilty,  was  convicted  oC 
the  oITense,  and  sentenced  to  confinement  in  the  state  prison  for  the  term  of 
five  yeiirs,  beginning  with  the  2d  day  of  April,  1888.  After  the  return  of  tbe^ 
verdict  his  counsel  moved  to  set  it  aside  for  alleged  misconduct  of  the  Jury». 
to  prove  which  he  examined  orally  one  Thomas  Harney,  wh(«e  testimony, 
under  the  findings  of  the  court,  established  the  following  facts:  The  witness 
was  a  regular  deputy  of  the  sheriff,  and,  after  being  sworn,  was  put  in  charge 
of  the  jury.  On  several  occasions  he  was  in  the  room  where  the  jurors  were, 
and  heard  part  of  their  deliberations,  and  witnessed  the  taking  of  several  bal- 
lots, in  all  of  which  a  majority  were  for  a  conviction  of  the  defendant,  but  no- 
unanimity  was  reached.  One  of  the  jurors  then  proposed  that  the  majoritj 
should  rule,  and  this  was  assented  to.  Upon  a  bsUlot  then  following,  one  of 
the  jurors  who  had  favored  an  acquittal  changed  his  vote,  and  gave  it  against, 
the  defendant;  two  of  them  adhering  still  to  a  vote  for  an  acquittal.  Thej 
then  ''reasoned  together,"  during  which  the  witness  left,  and  another  deputy 
(one  Edwards)  took  his  place,  and  stood  at  the  door  of  the  room.  After  an 
absence  of  about  five  minutes,  the  witness  (Harney)  returned,  and  resumed 
Ills  charge,  and  soon  thereafter  he  was  informed  by  the  jury  that  they  had 
agreed  upon  a  verdict.  The  jurors  then  came  into  court,  and  the  foreman, 
on  their  behalf,  gave  in  a  verdict  of  guilty.  They  were  thereupon  polled,  at 
the  instance  of  defendant's  counsel,  and  each  for  himself  gave  the  same  ro- 

>In  general,  as  to  when  a  new  trial  should  be  granted  on  the  ground  of  misoootee^ 
of  the  jury,  see  Parshall  v.  Railway  Co.,  85  Fed.  Rep.  649,  and  note:  MoKissiok  v.  StatSL 
(Tex.)  9  S.  W.  Rep.  269. 

*On  the  general  subject  of  the  admissibility  of  jurors'  testimony  as  to  the  niisooii> 
duct  of  the  jury,  on  motions  for  new  trial,  see  Ck>m.  v.  White,  (Mass.)  16  N.  B.  Ben. 
707,  and  note;  People  v.  Qoldenson,  (CaL)  19  Paa  Bep.  161,  and  nota  * 

Digitized  by  VjOOQIC 


N.  C]  STATE  V.  HABFSB.  7§]i 

sponse.  At  one  time  11  of  tbe  jnrors,  under  the  officer  in  charge,  left  for  din- 
ner; one  of  their  number  remaining  in  the  room  in  charge  of  another  sworn- 
deputy.  There  was  no  evidence  tending  to  8how>  nor  was  there  any  sugges- 
tion, that  either  deputy  conversed  with  any  juror  in  respect  to  the  testimony, 
the  defendant,  or  the  verdict.  The  counsel  then  offered  one  of  the  jurors  to- 
testify  in  reference  to  the  verdict,  which  the  judge  refused  to  permit.  The 
counsel  further  proposed  to  prove  by  a  witness  not  of  the  panel,  that,  during 
the  retirement  of  the  jury,  some  of  them  were  improperly  approached  and 
spoken  to  about  the  case  by  an  outside  party.  In  the  exercise  of  his  discre- 
tion, the  judge  declined  to  hear  further  testimony,  and  refused  to  set  aside  the- 
verdict,  for  the  reason  that  it  did  not  appear  that  the  jury  had  rendered  a 
majority  verdict,  nor  that  the  jury  had  been  tampered  with;  the  court  being 
of  opinion,  however,  that  the  conduct  of  the  officer  was  not  proper,  and  so- 
stating.  The  grounds  upon  which  tlie  court  was  asked  to  set  aside  tlie  ver- 
dict in  order  to  a  new  trial  are:  (1)  For  that  the  verdict  was  the  result  of  the 
surrender  of  the  convictions  of  the  dissenting  jurors  to  the  opinion  of  the 
larger  number  of  them,  and  was  not  in  reality  unanimous;  (2)  for  that  the 
judge  refused  to  hear  the  affidavit  offered  to  show  a  tampering  with  the  jury^ 
(3)  for  that  he  did  not  rule  that  the  separation  of  the  one  juror  from  the  body 
aoes  not  vitiate  the  verdict;  and  (4)  that  the  testimony  of  a  juror  was  refused 
to  show  misconduct. 

1.  In  reference  to  the  first  exception,  it  confronts  the  fact  that  the  polling 
shows  the  assent  of  each  juror  to  the  verdict  given,  in  making  it  unanimous;- 
and  the  judge,  who  ascertains  the  facts  upon  which  a  reviewmg  court  must 
proceed,  finds  that  the  unanimity  was  not  brought  about  by  an  involuntary 
yielding  of  the  convictions  of  the  few  to  the  many,  notwithstanding  the  ap- 
parent assent  in  the  jury-room,  for  immediately  thereupon  two  of  the  three 
jurors,  upon  the  vote  taken,  adhered  to  their  first  opinions. 

2.  We  have  had  some  hesitancy  in  sustaining  the  refusal  of  the  judge  to  hear 
the  witness  by  whom  it  was  proposed  to  prove  that  a  part  of  the  jurors  were 
"improperly  approached  and  spoken  to  about  the  case."  But,  upon  a  more 
careful  consideration,  we  cannot  find  any  reviewable  error  in  his  action.  The 
proof  offered  is  in  a  vague  and  indefinite  form,  pointing  out  no  specific  act 
done  or  word  spoken  to  show  a  tampering,  or  that  any  juror  was  influenced 
or  heeded  what  was  done  or  said;  and  the  setting  aside  of  a  suspicious  verdict 
rests  in  the  discretion  of  the  judge,  when  nothing  more  appears,  and  not  a  legal 
right.  In  the  words  of  Pearson,  J.,  in  State  v.  Tilghman,  11  Ired.  513:  "Per- 
haps it  would  have  been  well  had  his  honor,  in  his  discretion,  set  aside  the 
verdict,  and  given  a  new  trial,  as  a  rebuke  to  the  jury,  and  an  assertion  of  the- 
prlnciple  that  trials  must  not  only  be  fair,  but  above  suspicion.  This,  how- 
ever, was  a  matter  of  discretion,  which  we  have  no  right  to  revise."  He  pro- 
ceeds to  say,  in  this  connection,  "Our  inquiry  is,  Wc»  the  misconduct  and 
irregularity  such  as  to  vitiate  the  verdict,  to  make  it  in  law  null  and  void,  and 
no  verdict?"  The  subject  is  elaborately  discussed  by  Chief  Justice  Uuffin, 
and  Gaston,  J.,  dissenting,  in  State  v.  Miller,  1  Dev.  &  B.  600.  ■  The  same 
doctrine  is  held  in  State  v.  Morris,  84  N.  C.  756,  and  in  State  v.  Brittain,  89 
N.  G*  484.  The  refusal  to  entertain  a  proposition,  and  to  admit  testimony  in 
its  support,  expressed  in  such  loose  terms,  and  without  indicating  any  fact  to- 
prove  a  tampering,  was  surely  within  the  province  of  the  judge.  If  a  juror 
was  "improperly  approached,"  and  something  said  to  him  about  the  verdict,, 
this  is  entirely  consistent  with  the  regular  and  proper  action  of  the  juror,. 
and  may  have  been  unheeded  by  him  in  arriving  at  his  conclusion  as  to  the> 
defendant's  guilt.  It  is  true  the  record  states  that  the  judge,  in  his  discre- 
tion, "refused  to  hear  any  further  testimony" — that  is,  of  the  kind  that  had 
just  been  rejected — couched  in  such  general  terms,  and  not  to  prove  the  facts 
wherein  the  tampering  consisted,  so  as  to  enable  him  to  judge  of  their  tend- 
ency and  effect  in  guiding  the  exercise  of  his  discretion  in  the  premises.    The 
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third  and  fourth  grounds  are  untenable,  and  have  been  so  adjudged  in  seyeral 
cases.  {State  v.  Morris,  sfipra;  State  v.  Brtttain,  supra,  and  others,)  inas- 
much as,  though  present,  the  officers  had  no  conversation  on  the  subject  of 
the  deliberations  of  the  jury,  nor,  as  the  onse  states,  was  there  any  suggestion 
to  the  contrary.  The  cases  cited  are  on  indictments  for  capital  felonies,  in 
regard  to  which  more  rigid  restraints  are  put  upon  juries,  while  more  control 
is  exercised  by  the  court,  and  greater  freedom  tolerated,  in  trials  for  subordi- 
nate felonies  and  misdemeanors.    There  is  no  error. 


Moore  v.  Garner. 
(Supreme  Cov/rt  of  North  Carolina.    November  6, 18S8.) 

1.   AB8T7MP8TT— MOXBT  HaD  AND  RECEIVED— NECESSITY  OF  DbMAKD. 

A  plaintiff  who  has  placed  property  and  a  note  in  defendant's  hands  to  convert 
into  money f  and  to  apply  the  proceeds  to  the  discharge  of  a  judgment  in  favor  of 
the  latter  and  against  the  former,  can  sue  for  money  thus  received,  which  defend- 
ant has  failed  so  to  apply,  without  a  previous  demand  of  payment. 
2,  Evidence— Burden  of  Proof— Limitation  of  Actions. 

Upon  the  issue  of  the  statute  of  limitations  the  burden  of  proof  is  on  the  plaintilL 

Appeal  from  superior  court,  Granville  county;  Merrihon,  Judge. 

Civil  action  by  James  I.  Moore  against  W.  H.  Garner,  administrator  of 
llobert  Garner,  deceased,  to  recover  money  received  by  defendant's  intestate 
from  the  sale  of  property,  and  the  collection  of  a  note  belonging  to  plaintiff. 
The  action  was  instituted  before  a  justice,  and  resulted  in  a  judgment  for  de- 
fendant. Plaintiff  appealed  to  the  superior. court,  where  a  trial  was  had  be- 
fore a  jury,  with  a  like  result,  and  plaintiff  again  appeals. 

JV.  r.  Gullef/t  for  appellant.  F.  8,  SpruiU  and  A,  W,  €Hraham^  for  re- 
spondent. 

Smith,  G.  J.  The  plaintiff  sued  the  defendant  in  the  court  of  a  justice  of 
the  peace  to  recover  cei-tain  moneys  alleged  to  have  been  collected  by  his  in- 
testate upon  a  promissory  note  against  J.  S.  and  W  H.  Joyner,  and  by  the 
sale  of  a  rockaway  placed  in  his  hands,  the  proceeds  of  whicii  were  to  be  ap- 
plied to  the  discharge  of  two  judgments  in  favor  of  J.  S.  Bailey,  docketed 
in  tlie  superior  court  of  Franklin,  which  the  intestate  failed  to  do.  The  de- 
fendant denied  the  plaintiff's  allegations,  and  set  up  the  defense  of  the  statute 
of  limitations  to  the  demand.  The  plaintiff,  failing  to  recover  judgment  upon 
the  trial  of  his  action,  removed  it  by  appeal  to  the  superior  court  of  Granville, 
where  it  was  again  tried  and  submitted  to  a  jury  at  spring  term,  1888,  upon 
a  single  issue  in  these  words,  is  the  defendant  indebted  to  the  plaintiff?  if 
so,  in  what  sum  ?  To  the  inquiry  the  jury  responded,  " Nothing. "  From  the 
judgment  rendered  pursuant  to  the  verdict  the  plaintiff  appeals  to  this  court. 

It  was  admitted  that  the  two  docketed  judgments  had  been  assigned  and  be- 
longed  to  the  intestate,  Robert  Garner,  and  had  been  revived,  and  leave  given 
to  issue  executions  on  each,  at  the  January  term,  1887,  of  tlie  superior  court 
of  Franklin,  after  notice  served  on,  and  resistance  thereto  offered  by,  the 
plaintiff.  The  plaintiff  alleges  that  the  funds  so  provided  and  delivered  to  the 
intestate  were  sufficient  to  discharge  said  indebtedness,  of  the  failure  to  do 
which  he  first  had  information  by  the  service  of  the  notice  of  the  intended  ap- 
plication to  revive  the  judgments.  The  plaintiff's  evidence  is  as  follows:  J. 
S.  Joyner,  plaintiff's  witness,  testified  that  8  or  10  years  ago  he  owed  plaintiff 
a  note  for  about  $300,  and  paid  thereon  about  $150.  That  some  time  there- 
after defendant's  intestate  told  him  that  the  plaintiff  had  sold  note  to  defend* 
ant's  intestate,  and  he  paid  the  intestate  the  balance,  except  $9.50,  which  he 
paid  defendant  in  the  spring  of  1884.  The  payment  to  intestate  was  made 
prior  to  1880,  and  on  one  occasion  he  let  the  plaintiff,  on  intestate's  order,  have 
$10  or  $12  in  groceries,  as  he  said  he  was  hard  up.    During  the  examination 
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of  this  witness  the  court  intimated  to  plaintiff's  counsel  that,  according  to  his 
own  showing,  his  claim  was  barred  bj  the  statute  of  limitations.  Counsel 
replied  that  they  alleged  and  proposed  to  show  that  Robert  Qarner  tools  the 
claims  as  plaintiff^s  agent  for  collection,  and  that  the  statute  did  not  begin 
to  run  till  Remand.  This  witness,  on  cross-examination,  testified  that  Bol^rt 
Oarner  died  in  December,  1883,  and  that  defendant  took  out  letters  of  admin- 
istration in  January,  1884.  B.  B.  Holmes,  plaintiff's  witness,  testified:  '*My 
father  and  I  owed  Mr.  Joyner  a  debt  of  about  $50,  which  was  transferred  to 
Bobert  Garner.  I  paid  Robert  Garner,  in  his  life-time,  615,  and  balance  to  the 
administrator.  I  never  knew  Moore  in  the  transaction."  The  plaintiff  was* 
then  introduced  as  a  witness  in  his  own  behalf,  and,  under  objection  from 
defendant,  testified  that  two  years  after  the  death  of  Robert  Garner  he  had  a 
conversation  with  the  defendant,  in  which  he  (plaintiff)  told  him  his  father 
had  said  the  Bailey  judgment  had  been  paid,  and  that  he  (Moore)  had  let  him 
have  a  rockaway  upon  the  debt,  and  that  the  defendant  then  said  that  he 
knew  his  father  had  gotten  the  rockaway,  for  he  bought  it  from  him  at  $106. 
Defendant  objected  and  excepted  to  this  testimony.  H.  M.  Hicks,  plaintiff *» 
witness,  said  that,  two  or  three  years  before  the  death  of  Bobert  Gamer,  James 
I.  Moore,  then  living  in  Oxford,  was  thought  to  be  on  his  death-bed,  and  he 
was  called  in  to  witness  his  will;  and  while  there  Bobert  Gamer  came  in,  and 
Moore  said  to  him,  ''Bob,  have  you  settled  those  matters?'*  and  Garner  replied^ 
"Yes,  Jim,  it  is  all  paid,  except  a  little  cost,  which  I  will  pay,  and  hold  the 
land  for  Stella,  and  she  shall  not  be  disturbed;'*  that  he  did  not  know  what 
they  were  talking  about,  but  understood  it  was  a  claim  against  a  man  in 
Franklin  whose  name  he  had  forgotten,  but  on  cross-examination  said  be 
thought  it  was  Hegle,  or  some  such  name.  James  A.  Moore,  plaintiff's  wit- 
ness, son  of  plaintiff:  '*£new  my  father  sold  Gamer  a  rockaway.  Don't 
know  whether  he  ever  paid  for  it.  Heard  Garner  say  that  the  Bailey  debt  had 
been  paid,  except  some  cost.  This  was  at  the  time  when  my  father  was  thought 
to  be  on  his  death-bed,  in  Oxford."  The  defendant  introduced  no  evidence 
His  honor  charged  the  jury  that  it  devolved  upon  the  plaintiff  to  show  that 
his  claim  was  not  barred  by  the  statute  of  limitations;  that  he  must  show  that 
demand  was  made  before  bringing  this  action,  ^and  that  there  was  no  evi- 
dence of  any  demand,)  and  that  this  action  was  Drought  within  three  years- 
after  such  demand,  or  he  Q[>uld  not  recover.  To  this  charge  the  plaintiff 
excepted. 

There  seems  to  have  been  no  separate  issue  as  to  the  statutory  bar,  and,  a» 
the  only  exception  taken  to  the  charge  of  the  judge  is  directed  to  his  instruction 
oil  that  part  of  the  defense,  we  must  understand  it  to  have  been  allowed  un-^ 
der  the  broad  and  comprehensive  terms  of  the  issue  that  was  submitted  and 
answered  by  the  jury.  There  can  be  no  question  of  the  correctness  of  the 
proposition  which  places  on  a  plaintiff,  when  the  lapse  of  time  is  relied  on  as 
a  bar  to  the  suit,  the  burden  of  showing  that  it  was  begun  within  the  limits 
of  the  statute.  The  former  system  of  pleading  requires  a  replication  aver- 
ring that  the  action  was  begun  in  time.  The  force  of  the  objection  lies  to 
so  much  of  the  direction  given  to  the  jury  as  requires  the  plaintiff  to  "show 
that  demand  was  made  before  bringing  this  action, "  of  which  no  evidence  had 
been  offered, — an  instruction  unavoidably  leading  to  an  adverse  verdict.  The 
rule  in  this  state,  though  disowned  in  many  others,  undoubtedly  is  that  a 
demand  must  be  made  of  a  collecting  agent  whose  duty  it  is  to  pay  over 
moneys  received  to  his  principal,  and  who  has  such,  before  he  becomes  amen* 
able  to  an  action;  and  this  has  been  held  in  the  case  of  constables  in  Potter 
V.  Htnrges,  1  Dev.  79;  White  v.  Miller,  3  Dev.  &  B.  55;  Wills  v.  Sugg,  3  Ired. 
96;  and  Kivett  v.  Massej/f  63  N.  C.  240;  and,  in  the  case  of  other  agencies  for 
collection,  in  Waring  v,  Richardson^  11  Ired.  77;  Hyman  v.  Gray,  4  Jones, 

N.  C)  155;  Patterson  v.  Lilly,  90  N.  C.  82;  and  Bryant  y.  Peebles,  92  K. 

",  176.    But  the  rule  is  not  absolute,  and  without  qualification,  but  rests 
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primarily  upon  the  supposition  that  the  agent  has  the  f  and,  and  is  not  in  de- 
fault until  an  opportunity  is  afforded,  upon  the  demand  of  his  principal,  to 
pay  it  over  to  him.  If  he  has  misused  the  money,  that  act  itself  is  a  breach 
of  the  obligation,  and  exposes  the  agent  to  an  immediate  suit;  and  in  this 
•case  no  precedent  demand  is  necessary,  but  only  evidence  to  the  misapplication. 
Waring  v.  Richardson^  supra,  and  other  cases.  In  Bryant  v.  Peebles^  already 
-cited,  as  to  the  necessity  of  a  demand  before  action,  the  court  say  "that  such 
demand  must  be  made  of  a  collecting  agent  who  has  the  money,  until  which 
the  action  will  not  lie,  nor  will  the  statute  of  limitations  begin  to  run.**  In 
Waddtll  v.  Sioann,  91  N.  C.  108,  Merrimon,  J.,  uses  this  language  in  the 
opinion:  ''Ordinarily,  under  the  contract  of  agency,  the  agent  is  entitled  to  be 
notified  by  his  principal  to  deliver  to  him  the  money  or  other  thing  in  his 
hands  as  the  agent;  the  object  being  to  give  him  an  opportunity  to  do  so  with- 
out action.  This  notice  or  demand  implies  and  is  given  upon  the  supposition 
that  the  agent  recognizes  the  relation  between  himself  and  his  principal,  and 
that  he  will  freely  do  his  duty  as  required.  But  if  he  denies  the  agency,  what 
purpose  could  a  demand  serve?  It  would  be  useless  and  nugatory."  The 
same  doctrine  is  repeated  in  passing  upon  the  second  exception  in  Wiley  v. 
Logant  95  N.  C.  858.  If  the  contract  created  an  agency  to  collect  and  con- 
vert the  rockaway  into  money,  (and  such  was  the  view  of  defendant's  coun- 
sel,) in  order  to  render  necessary  a  demand  before  suit,  it  did  not,  as  the 
plaintiff  contends,  stop  there,  but  the  intestate  was  to  discharge  the  judg- 
ments by  thus  using  the  money;  and  some  evidence  of  this  is  derived  from 
the  conversation  had  between  the  parties  to  the  action  since  the  death  of  Rob- 
ert Garner.  If  this  application  of  the  moneys  received  was  to  be  made,  and 
was  not  made, — for  the  judgments  were  not  satisfied,  but  are  being  enforced 
as  still  subsisting  debts, — the  action  would  lie.  This  aspect  of  the  case  seems 
to  have  been  ignored  in  the  charge,  and  the  case  submitted  to  the  jury  as  one 
of  a  mere  collecting  agency.  If  the  funds  were  to  be  used  in  paying  the  judg- 
ments, as  they  t>eionged  to  the  intestate,  the  appropriation  would  be  ipao 
/aeto  raade«  (as  ruled  in  Ruffin  v.  Harrison,  81  N.  C.  208,  affirmed  on  the 
rehearing  in  86  N.  G.  190,)  and  satisfaction  should  have  been  entered.  The 
intestate  did  not  tlius  apply  them,  and  his  administrator  denies  any  obligsition 
to  do  so,  and  is  pressing  payment. 

There  is  error  in  the  judge's  assuming  the  agency  to  be  one  where  a  de- 
mand is  necessary,  and  tiiat  it  was  indispensable  to  the  maintenance  of  the 
suit,  instead  of  leaving  the  jury  to  determine  the  kind  and  character  of  the 
intestate's  undertaking.    There  is  error,  and  the  judgment  must  be  reversed. 


Puffer  et  ah  c.  Lucas  et  ux. 
{Supreme  Court  of  North  Carolina.    November  6,  ISSS.) 
Pleading— FuLURE  to  DEBfiiR— Waiver  op  Defects. 

The  answer  to  a  complaint  for  possession  of  a  machine  alleged  that  since  suit 
brought  plaintiff  had  agreed  to  seU  defendants  another  macbine,  and  take  in  part 
payment  the  machine  in  controversy,  which  was  to  remain  in  defendants*  posses- 
sion until  delivery  of  the  new  machine.  For  breach  of  this  oontract,  defendants 
asked  that  the  prayer  of  the  complaint  be  denied,  and  for  1500  damages.  Held  that 
if  a  counter-claim  was  not  well  pleaded,  a  cause  of  action  was  alle^ad  which  might 
have  been  tried  by  consent,  and  that  by  failure  to  demur  plaintiff  had  waived  the 
irregularity. 
Same— Defense  Arising  after  Suit. 

By  failure  to  demur,  and  by  replying  to  the  answer,  denying  its  aUegatlona,  plain- 
tiff also  waived  his  right  to  object  that  the  defense  alleged  arose  after  the  action 
was  commenced. 
Contract—Consideration— Mtttual  Aorbementb. 

The  mutual  stipulationa  of  the  parties  to  the  agreement  were  a  aui&oie&t  oob- 
sideration  to  support  it. 

Appeal  from  superior  court.  New  Hanover  county;  Pbilifs,  Judge. 
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Action  to  recover  soda  and  minend  water  apparatus,  with  its  appurte- 
nances, brought  by  Alvin  D.  Puffer  and  others,  partners  as  A.  D.  Puffer's 
Sons,  against  A.  F.  Lucas  and  Mary  A.,  his  wife.  There  was  a  judgment  for 
plaintiffs,  and  defendants  appeal. 

/.  D.  Bellamy^  for  appellants.    T.  W*  Strange^  for  appellees. 

Merrimon,  J.  As  a  second  defense,  the  defendants  alleged  in  their  an- 
swer as  follows:  "(1)  That  since  the  institution  of  this  action  the  plaintifb 
in  this  action,  by  and  Uirough  their  agent,  Charles  Frank,  contracted  with 
the  defendants  to  sell  them  another  machine.  No.  125,  with  apparatus,  etc., 
•connected  therewith ;  that  as  a  part  of  said  agreement  the  said  plaintiffs  stipu- 
lated that  the  plaintiffs  would  take  the  machine  in  controvei-sy  in  this  action 
in  part  payment  of  the  new  machine,  and  agreed  to  allow  the  defendants  the 
sum  of  6300  for  the  same;  and  that  these  defendants  were  to  retain  posses- 
sion of  tlie  machine  in  controversy  in  this  cause  until  the  new  machine  ar- 
rived; that  the  said  new  machine  was  to  be  paid  for  in  installments, — the  sum 
of  $120  upon  arrival  with  the  bill  of  lading  attached,  and  the  balance  in  in- 
stallments on  time.  (2)  That  these  plaintiffs  have  never  yet  complied  with 
their  contract,  and  the  new  machine  has  never  been  delivered,  although  de- 
fendants were  willing  and  able  to  comply  with  their  contract.  (3)  These  de- 
fendants, by  the  unlawful  and  willful  act  of  the  plaintiffs,  have  sustained  dam- 
age to  the  amount  of  five  hundred  dollars.  Wherefore  defendants  pray  judg- 
ment (1)  that  the  prayer  of  the  plaintiffs'  complaint  for  the  possession  of  said 
property  be  denied,  and  defendants  be  allowed  to  retain  the  same;  (2)  that 
the  defendants  receive  of  the  plaintiffs  the  sum  of  five  hundred  dollars  dam- 
ages for  the  willful  and  unlawful  breach  of  the  aforesaid  contract;  (3)  and  for 
the  costs  of  this  action."  The  plaintiffs  made  reply  to  the  answer,  among 
other  things,  as  follows:  ''(2)  That  the  plaintiffs  deny  the  truth  of  the  facts 
set  forth  in  article  1  of  the  second  defense  set  forth  in  the  said  answer;  that, 
if  any  such  contract  as  set  forth  therein  was  executed  by  one  Charles  Frank, 
they  deny  that  he  was  an  agent  of  plaintiffs,  with  power  or  authority  to 
make  sueh  contract,  or  that  the  same  was  ever  ratified  by  the  plaintiffs.  (3) 
That  they  admit  the  second  article  of  the  second  defense  of  the  answer  to  the 
extent  that  they  have  never  complied  with  the  terms  of  any  such  contract,' 
but  they  deny,  as  above,  any  such  contract.  (4)  They  deny  the  third  article 
of  the  second  defense  set  forth  in  the  said  answer.  (5)  Keplying,  further, 
the  plaintiffs  allege  that  no  notice  of  such  alleged  breach  of  the  contract  set 
up  in  the  answer,  or  that  these  plaintiffs  claimed  toe  existence  of  any  such 
contract,  until  within  the  past  two  days,— during  the  present  term  of  this 
eourt;  and  that  no  notice  was  ever  served  upon  them,  until  that  date,  to  pro- 
duce said  alleged  contracts.  Wherefore  the  plaintiffs  demand  the  judgment 
prayed  for  in  their  complaint  filed  in  this  cause."  The  following  is  so  much 
of  the  case  settled  on  appeal  as  need  be  reported:  "The  action  was  com- 
menced on  the  16th  day  of  August,  1886.  The  complaint  was  filed  to  January 
term,  1887 ;  and  at  the  said  term  of  the  court  was  amended.  The  answer  was 
filed  to  the  following  April  term.  The  defendants,  relying  upon  the  matters 
alleged  in  the  second  defense  set  up  in  their  answer,  offered  to  show  that, 
after  the  commencement  of  the  action,  the  plaintiffs,  through  their  general 
agent,  one  Charles  Frank,  contracted  with  the  defendants  to  sell  them  a  new 
machine  and  apparatus  at  a  certain  fixed  price,  payable  in  installments,  and 
to  teke  the  old  machine  and  apparatus  at  an  agreed  price  in  part  payment  for 
the  new ;  and  agreed  that  the  defendants  should  keep  the  old  machine  and  ap- 
paratus, the  one  in  controversy  in  this  action,  until  the  new  machine  should 
be  delivered  by  the  plaintiffs;  and  that  the  new  machine  had  never  been  de- 
livered, nor  any  part  of  the  said  alleged  new  agreement  been  complied  with,  by 
the  plaintiffs;  and  claimed  damages  for  the  non-performance  of  said  contract. 
After  the  Jury  were  impaneled,  and  the  pleadings  read,  the  plaintiffs  do- 
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murred  ore  tenus  to  the  second  defense  in  the  defendants'  answer,  and  moved 
to  strike  it  out,  because  upon  its  face  it  did  not  contain  facts  sufficient  to  con- 
stitute a  good  and  valid  defense  in  this  action,  in  that  (1)  it  asked  for  affirm- 
ative relief,  and  could  therefore  be  pleaded  only  as  a  counter-claim ;  (2)  as 
such  it  was  defective,  in  that  it  was  not  pleaded  as  a  counter-claim,  and,  even 
if  it  were,  it  alleged  that  the  facts  constituting  it  occurred  since  the  institu- 
tion of  this  action,  and,  moreover,  it  appeared  upon  its  face  that  It  was  with- 
out consideration.  The  defendants  denied  this,  and  contended  that  the  al- 
leged plea  or  defense  was  to  the  further  prosecution  of  this  action,  and  in  bar 
thereof.  The  court  sustained  the  demurrer  and  motion  of  plaintiffs,  and  de- 
fendants excepted."  There  was  judgment  for  the  plaintiff,  from  which  the 
defendants  appealed  to  this  court. 

The  defendants  had  possession  of  the  *' apparatus"  in  controversy;  and,  if 
the  contract  alleged  by  them  as  a  second  ground  of  defense  exists  as  alleged, 
they  are  entitled  to  have  such  possession  until  the  contract  shall  be  observed 
and  performed  first  on  the  part  of  the  plaintiffs,  or  until  it  shall  in  some  way 
be  discharged.  It  is  not  void  for  want  of  consideration,  as  contended.  The 
mutual  agreement  of  the  parties  to  do  the  several  things  stipulated  to  be  done 
on  the  one  side  and  on  the  other  was  a  sufficient  consideration  to  support  it. 
It  is  regular,  and  very  much  better  in  every  way,  that  all  pleadings  shall  be 
orderly  and  formal;  but  the  mere  form  is  not  generally  essential.  If  sufficient 
matter  is  pleaded,  the  law  determines  the  character  and  effect  of  the  pleading, 
without  regard  to  the  particular  name  given  it.  If  the  defense  in  question 
were  not  in  legal  effect  a  counter-claim  well  pleaded,  the  plaintiffs  should 
have  demurred  to  it  in  apt  time;  that  is,  when  it  w^  pleaded,  and  before  the 
pleadings  were  settled  and  completed.  If  it  were  not  a  counter-claim,  a  cause- 
of  action  was  alleged,  irregularly,  it  is  true,  but  the  parties  might  have  liti- 
gated it  by  consent,  with  the  sanction  of  the  court;  because  Uie  court  had 
jurisdiction  of  the  parties  and  the  cause  of  action. 

But,  if  it  be  granted  that  a  cause  of  action  was  not  well  pleaded  as  a  de- 
fense, a  sufficient  defense,  arising  after  the  action  began,  was  alleged,  if  the 
defendants  could  avail  themselves  of  it  in  this  action.  It  is  contended  that 
they  could  not,  because  it  arose  after  the  action  began.  Ordinarily  and  gen- 
^erally  this  is  true;  but  in  some  cases  a  defense  thus  arising  may  be  pleaded 
by  answer,  as,  in  case  of  a  plea  since  the  last  continuance,  by  consent  of  the 
parties,  or  by  the  order  of  the  court,  with  a  view  to  the  ends  of  justice,  upon 
just  terms  as  to  costs,  as  when  the  plaintiffs  took  possession  of  the  land  in  con- 
troversy after  the  action  began,  and  like  cases.  Bailey  v.  Cochran,  1  Hay  w. 
(N.  C.)  120,  (104;)  Morgan  v.  Cone,  1  Dev.  A  B.  234;  Johnson  v.  Stoain, 
Busb.  335;  Thompson  v.  Red,  2  Jones,  (N.  G.)  412.  We  think  that  the 
plaintiffs,  by  implication,  consented  to  allow  the  defendants  to  allege  and' 
avail  themselves  of  the  defense  in  question,  if  it  were  well  founded;  at  least, 
they  waived  their  right  to  object  on  the  ground  that  it  arose  after  the  action 
began.  They  did  not  demur  to  che  answer,  as  they  might  have  done.  On  the 
contrary,  they  made  reply  thereto,  expressly  denying  and  controverting  the 
defense  in  question.  No  objection  was  raised  that  it  could  not  be  alleged  and 
relied  upon  in  this  action  until  after  the  pleadings  were  settled  and  com- 
pleted, and  after  the  jury  were  impaneled  to  try  the  issues  of  fact  raised  by 
them.  It  was  then  too  late  to  raise  such  objection.  Tliera  is  nothing  in  the 
nature  of  the  defense  pleaded  and  relied  upon  in  the  pleading  that  puts  it 
without  the  jurisdiction  of  the  court  in  this  action,  in  the  absence  of  appropri- 
ate objection  made  in  apt  time.  The  court  ought  to  have  disposed  of  it  upon 
its  merits.  There  is  error.  The  defendants  are  entitled  to  a  new  trial,  and 
we  so  adjudge.  To  that  end  let  this  opinion  be  certified  to  the  superior  court 
It  is  so  ordered. 
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SUUBT  «•  StATB. 
(Supreme  Cotirt  of  Oeorgi€L    October  17, 1888.) 

HOMICIDB— ASSATTLT  WITH  INTBKT  TO  KlUi— IHBTBUOTIOWS. 

A  verdict  of  guiltv  of  an  aBsavlt  with  intent  to  commit  murder  will  nol  be  set 
aside  for  errors  in  the  charge,  where  the  evidence  shows  the  offense  to  have  been 
so  wanton  and  inexcnsable  that  no  other  verdict  could  have  been  rendered. 

Error  from  superior  court,  Fulton  county;  Richard  H.  Glabkb,  Judge. 
Indictment  foraaaault  with  intent  to  oommit  murder.    Defendant  was  con- 
victed, and  brings  error. 

Geo,  S.  Thoma»,  for  plaintiffin  error.    C.  2>.  Hilh  Sol.  Qen.,  for  the  State. 

Blanpford,  J.  The  plaintiff  in  error  was  indicted  for  assault  with  in- 
tent to  murder  by  cutting,  with  a  weapon  likely  to  produee  deatbt  to-wit, 
a  knife,  one  Oscar  Thurman,  a  little  boy  about  11  years  old.  The  evidence 
showed  that  he  stuck  the  knife  in  this  little  boy  up  to  the  hilt,  and  left  it  there, 
and  that  it  took  two  strong  pulls  by  the  policeman  to  draw  it  out.  There  was 
no  justifying  circumstance, — nothing  whatever  to  excuse  the  act.  The  evi- 
dence shows  that  it  was  one  of  the  most  reckless,  wanton,  outrageous  acts 
ever  committed  in  this  state.  The  jury  found  the  defendant  guilty,  and  he 
moved  for  a  new  trial  on  the  grounds  that  the  verdict  was  contrary  to  law  and 
to  the  evidence,  and  that  the  judge  who  tried  the  case  went  out  of  the  record, 
and  gave  certain  charges  which  were  error.  No  honest  jury,  with  any  regard 
for  their  oaths,  would  have  hesitated  a  moment  to  find  this  man  guilty, — no 
other  verdict  could  have  been  returned;  and  while  we  think  some  parts  of  the 
charge  of  the  court  ought  not  to  have  been  given  in  charge,  yet,  in  the  view  we 
take  of  this  case,  they  do  not  call  for  a  new  trial.  The  verdict  was  demanded 
by  the  evidence.    Judgment  affirmed. 


"Wynn  c.  State. 
(Sxivreme  Court  of  CttorgUh,    October  17, 1888.) 

LaBOBFT— -EVIDBHCB. 

That  the  drayman  who  hauled  the  stolen  goods  from  the  house  in  which  they 
were  stolen  participated  in  the  larceny  may  be  inferred  from  the  fact  that  he  car- 
ried them  to  an  acquaintance  of  his  own,  and  left  them  for  temporary  safe-keeping, 
and  afterwards  said  they  were  sent  there  by  one  of  the  persons  who  assisted  mm  m 
loading,  which  person  was  not  known  to  the  drayman's  acquaintance,  who  received 
and  took  charge  of  the  goods  at  his  request. 
{SyllainM  by  the  Court.) 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 
Indictment  of  Wyhn  for  larceny.    Defendant  was  convicted,  and  he  brings 
errror. 

R.  J.  Jordan^  for  plaintiff  in  error.    F.  M.  O^ Bryan,  for  the  State. 

Blbcxuet,  0.  J.  The  evidence  was  not  insufficient  to  warrant  a  convic- 
tion. The  oorpvs  delioti  was  .estal)lished.  That  hay  and  oats  were  stolen 
from  the  bouse,  as  alleged,  at  or  after  dark,  and  that  they  were  carried  by  the 
accused  on  bis  dray  to.  tbe  store  of  Cater,  in  .another  quarter  of  the  city,  and 
there  deposited,  can  admit  of  no  question.  It  is  certain,  too,  that  Plemister 
or  Nunnally,  or  both,  participated  in  the  larceny,  and  shared  in  the  criminal 
design.  The  only  matter  admitting  of  any  doubt  is  whether  Wynn,  the 
plaintiff  in  error,  was  their  victim  or  their  accomplice.  This  point  is  suffi- 
ciently cleared  up  by  one  fact,  on  wliich  the  evidence  is  all  one  way,  to-wit, 
that  Cater  and  Flemister  were  unknown  to  each  other.  In  accounting  for 
his  condnct,  Wynn  said  Flemister  told  him  to  carry  the  goods  to  Gater's. 
The  evidence  is  ttuit  Cater  did  not  know  Flemister;  and,  tiSs  being  so,  there 
v.7s.E.no.l6— -47 


Digitized  by  VjOOQIC 


788  •  BOUTHBASTERN  REPORTER.  [Ga. 

is  every  probability  that  Wynn  selected  the  place  of  deposit, — ^the  place  where 
he  had  been  making  his  own  purchases  of  forage.  He  may  by  possibility  be 
innocent,  but  the  jury  have  judged  him  by  a  process  of  moral  reasoning,  and 
all  we  can  say  is  that  their  premises  justified  their  conclusion.  Judgment 
affirmed. 


Atlanta  Nat.  Bank  v.  Burks. 
{Supreme  Court  of  G^eoToia,    October  8,  1888.) 
1.  Banks  and  Banking — ^Patmbnt  of  Foboko  Chbok. 

A  person  forged  another's  name  to  a  note  and  mortgage,  and  procured  a  loan 
thereon,  which  was  paid  by  check  in  favor  of  the  supposed  oorrower.  The  payee*s 
Indorsement  was  forged  to  the  check,  the  person  proourinfr  the  loui  adding  his  own 
indorsement.  Heldj  that  the  hank  on  which  the  check  was  drawn  was  not  pro- 
tected by  payment,  though  the  last  indorsement  was  genuine. 
8.  Samb— Laches  of  Dbawbb. 

That  the  hank  made  up  the  account  between  it  and  the  drawer  of  the  check,  and 
returned  him  the  book  containing  the  account,  and  showing  payment  of  the  check, 
which  book  was  retained  by  him  for  three  years  before  complaint  was  made  re- 
garding the  payment^  Is  not  such  laches  on  the  part  of  the  drawer  as  relieves  the 
bank  from  liability;  tnere  beinir  nothing  tn  the  account  to  put  the  drawer  on  in- 
quiry as  to  the  forged  Indorsement. 
8.  Samb— Intbbbst  on  Dbposit. 

As  the  fund  against  which  the  check  was  drawn  was  a  eeneral  deposit,  the  drawer 
is  not  entitled  to  interest  during  the  time  it  was  retained  by  the  bank. 

Error  from  superior  court,  Fulton  county;  Marshall  J.  Clarkb,  Judge. 

Action  by  J.  F.  Burke,  for  use  of  Mrs.  Francis  L.  Cotting,  against  the  At- 
lanta National  Bs^.  to  recover  the  amount  of  a  check  drawn  by  plaintiff,  and 
alleged  to  have  been  paid  by  defendant,  on  a  forged  indorsement.  Judgment 
for  plaintiff,  and  defendant  brings  error. 

Abbott  dk  8mitht  for  plaintiff  in  error. 

When  the  drawer  of  a  check  paid  on  a  forged  indorsement  has  so  acted  as 
to  mislead  or  deceive  the  drawee  bank,  or  throw  it  off  its  guard,  or  prevent 
its  inquiries  as  to  the  validity  of  the  instrument  before  payment;  or  when,  by 
acquiescence,  the  drawer  adopts  the  forgery,  or  by  his  laches  and  negligenee 
fails  to  discover  it  within  a  reasonable  time  after  such  wrongful  payment, 
thereby  depriving  the  bank  of  its  remedies  against  the  forger  and  the  genuine 
indor8ers,--the  liability  of  the  bank  is  avoided.  Story,  Bills,  §§  263, 412»  451 ; 
2  Daniel  Neg.  Inst.  §  1663;  Bank  v.  Bank,  46  N.  Y.  77;  Prioe  v.  Neal,  3 
Burrows,  1354;  Bank  v.  Bank,  10  Wheat.  333;  Lynch  v.  Batik,  107  K.  Y. 
179,  13  N.  E.  liep.  775;  Morse.  Banks,  28,  29;  Tayl.  Corp.  8  672;  Hardy  v. 
Bank,  51  Md.  562;  Bank  v.  Risley,  111  U.  S.  125,  4  Sup.  Ct.  Bep.  322;  Chap- 
tnan  v.  White,  6  N.  Y.  412;  Toung  v.  Grote,  4  Bing.  258;  Be  Fertet  v.  Bank, 
23  La.  Ann.  310;  Smith  v.  Bank,  6  La.  Ann.  610;  Levy  v.  Bank,  24  La.  Ann. 
220;  Ellis  v.  Trust  Co,,  4  Ohio  St,  628;  Bank  v.  Bank,  17  Mass.  33;  CooA^ 
V.  U.  /»..  91  U.  S.  397;  Bank  v.  Tappan,  6  Kan.  456;  McKleroy  v.  Bank,  14 
La.  Ann.  458;  Bank  v.  Bangs,  106  Mass.  441,  general  note;  Story,  Partn. 
§  108;  Bank  v.  Morgan.  117  U.  S.  96,  6  Sup.  Ct.  Bep.  657;  Frank  v.  Bank, 
84  N.  Y.  209;  Whit.  Smith,  Neg.  356,  357,  858,  and  notes;  Bank  ▼.  Bank,  10 
Vt.  141;  Wigyins  v.  Burkham,  10  Wall.  129;  8  Rand.  Com.  Paper,  §  1782; 
2  Herm.  Estop.  1202,  1214,  1222,  and  notes;  DoulUday  v.  Kress,  10  Amer. 
Rep.  502. 

Hillyer  d  Bro„  for  defendant  in  error. 

A  bank  must  pay  a  check  only  on  the  genuine  indorsement  of  the  payee. 
Morgan  v.  Bank,  11 N.  Y.  404;  Graves  v.  Bank,  17  N.  Y.  208;  Bank  ▼.  Batik, 
1  Hill,  287;  WeUh  v.  Bank,  73  N.  Y.  424;  CoggiU  v.  Bank,  1  N^.  Y.  113;  2 
Daniel,  Neg.  Inst.  §§  1869, 1618, 1668,  note  5;  8  Rand.  Com.  P^per,  §§  1468, 
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note  9,  1469;  Robarts  v.  Tucker,  16  Q.  B.  560;  Bank  t.  Whitman,  94  U.  S. 
84(5;  Bank  v.  Barnes,  65  IIL  69;  Bank  ▼.  Tappan,  6  Kan.  456;  Bank  v. 
Fearing,  16  Pick.  584,  and  cases  cited;  2  F&rs.  Notes  &  B.  594-596.  Lapse 
of  time  will  not  bar  remedy  of  pei'son  injured  by  the  wrongful  payment. 

3  Rand.  Com.  Paper,  g§  1468, 1469;  Weisser  v.  Denison,  10  N.  Y.  68;  Bank  v. 
Bank,  91  N.  Y.  106;  Merrick  v.  Whitney,  15  Johns.  240,  and  notes;  Code  Ga. 
§  2778,  and  cases  cited;  Merriam  v.  Wolcott,  8  Allen,  260;  Bank  v.  Morton, 

4  Gray,  156 ;  Lobdell  v.  Baker,  1  Mete.  198;  2  Daniel,  Neg.  Inst.  §g  1854, 1856, 
1662. 

Blandford,  J.  1.  It  is  contended  by  counsel  for  the  bank  that,  inasmuch 
as  Knapp  had  palmed  off  on  Burke  a  forged  note  and  forged  deed  purporting 
to  be  signed  by  his  wife,  Mrs.  Euphemia  Knapp,  Burke  is  precluded  from 
complaining  of  the  payment  by  the  bank  of  the  check  drawn  by  Burke  in  fa- 
vor of  Mrs.  Knapp,  upon  the  forged  indorsement  of  her  name  by  Knapp;  and 
it  is  further  contended  that,  inasmuch  as  Knapp*s  indorsement  was  genuine, 
and  he  was  the  last  indorser,  the  bank  was  not  bound  to  look  to  the  genuine- 
ness of  any  preceding  indorsement.  The  cases  of  Smith  v.  Bank,  6  La.  Ann. 
610,  and  Levy  v.  Bavk,  24  La.  Ann.  220,  are  cited  by  counsel  for  the  bank. 
As  to  the  first  of  these,  {Smith  ▼.  Bank,)  it  appears  to  us  that  the  case  was 
not  well  decided  by  the  majority  of  the  court:  and  the  dissenting  opinion  of 
Slidell,  J.,  appears  to  us  to  embody  the  correct  law  of  the  case.  Yet  that 
case  has  some  features  in  it  different  from  the  case  at  bar,  and  may  be  dis- 
tinguished from  the  latter.  In  the  other  case  cited,  the  proposition  is  an- 
nounced that,  where  the  last  indorsement  is  genuine,  the  bank  is  not  bound 
to  look  to  any  prior  indorsement.  This  proposition  we  cannot  concur  in.  We 
do  not  think  it  is  sustained  by  the  decision  of  any  other  court  in  this  conntry. 
No  other  ease  has  been  shown  us  in  support  of  it;  and  yet  that  case  is  distin- 
guishable from  the  present  case  in  this:  In  that  case  the  check  was  made  pay- 
able to  a  fictitious  person,  by  the  depositor,  and  the  person  to  whom  the  check 
was  delivered  was  supposed  by  the  drawer  of  the  check  to  be  the  payee,  and 
he  obtained  the  money  on  the  check  at  the  bank;  whereas,  in  the  present 
case,  the  check  was  made  payable  to  Mrs.  Knapp,  and  Knapp  forged  her  name 
as  indorser,  making  the  check  payable  to  himself,  and  afterwards  adding  his 
own  indorsement.  There  is  nothing  in  the  present  case  to  take  it  out  of  the 
ordinary  rule.  Where  one  deposits  money  in  a  bank  on  general  deposit,  the 
bank  immediately  becomes  the  debtor  of  the  depositor  for  the  money  depos- 
ited, and  undertakes,  impliedly,  to  pay  that  money  either  to  the  depositor  or 
to  some  person  to  whom  he  directs  it  paid;  and,  in  order  to  discharge  itself 
from  this  liability  to  the  depositor,  the  bank  must  pay  the  money  to  the  de- 
positor, or  as  directed  by  him.  The  liability  cannot  be  discharged  in  any 
other  way.  In  the  present  case  Burke,  the  depositor,  drew  a  cheek  in  favor 
of  Mrs.  Knapp  for  a  certain  amount  of  money,  and  the  bank  did  not  pay  the 
money  to  her  or  to  her  order,  but  paid  the  money  to  Knapp,  upon  a  forged  in- 
dorsement. How  does  the  bank  discharge  its  indebtedness  to  Burke?  It  has 
not  paid  the  money  to  Burke,  or  to  the  person  to  whom  he  directed  it  to  be 
paid,  or  to  her  order;  and  it  is  only  in  these  ways  that  the  bank  can  be  dis- 
charged of  its  liability. 

2.  Again,  it  is  insisted  on  the  part  of  the  bank  that,  inasmuch  as  the  bank 
had  made  up  the  account  of  Burke  with  the  bank,  and  returned  to  him  the 
book  containing  that  account,  showing  the  payment  of  this  amount  of  money 
to  Knapp,  which  book  was  retained  by  Burke  for  three  years  before  any  com- 
plaint was  made  by  him,  the  bank  was  not  put  upon  due  notice  of  any  forged 
indorsement,  and  that  this  was  such  laches  on  the  part  of  Burke  as  relieved 
the  bank  of  liability  to  him.  We  think,  however,  that  the  fact  that  the  bank 
reported  to  Burke  in  this  account  that  the  check  was  paid  to  Mrs.  Knapp,  the 
pnyee,  relieved  Burke  from  any  diligence  whatever.    He  was  then  under  no 
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obligation  to  look  to  see  whether  the  check  was  paid  upon  a  forged  indoi^se- 
ment  or  not.  He  had  a  right  to  accept  this  statement  of  the  bank  as  true,  and 
to  rest  upon  it.  The  bank  in  its  statement  deceived  him,  and  there  was 
nothing  in  the  account  to  put  him  on  notice  that  there  was  a  forged  indorse- 
ment. On  this  point  the  counsel  for  the  bank  cites  the  case  of  Bank  y.  Mor- 
gan,  117  U.  S.  96,  6  Sup.  Ct.  Bep.  657.  That,  however,  is  a  different  case 
from  this.  In  that  case  the  check  drawn  by  the  depositor  had  been  raised  in 
amount,  the  check  as  originally  drawn  had  been  changed  by  forgery;  hence, 
when  the  check  was  returned  to  the  drawer,  it  was  in  his  power  to  ascertain, 
by  looking  at  the  check,  that  it  was  a  forgery.  It  was  not  the  case  of  a  forged 
indorsement,  where  he  had  a  right  to  rely  upon  the  statement  of  the  bank  that 
the  money  was  paid  as  he  had  directed  it  paid.  In  the  case  cited,  the  depos- 
itor might  have  discovered  the  forgery  upon  looking  at  the  check,  and  he 
ought  to  have  looked  into  it  within  a  reasonable  time,  and,  if  it  was  a  forgery, 
ought  to  have  notified  the  bank,  so  that  the  bank  could  have  taken  steps  to 
protect  itself.  Hence  the  refusal  of  the  court  below  to  give  the  instructions 
prayed  for  by  the  bank  on  this  subject  was  not  error.  There  were  other  points 
made  in  the  case  which,  in  the  view  we  take  of  it,  it  is  unncessary  to  con- 
sider here. 

3.  We  affirm  the  judgment  of  the  court  below  in  requiring  the  plaintiff  to 
write  off  the  interest.  The  bank  was  entitled  to  hold  the  money  without  in- 
terest; it  was  a  general  deposit;  and  the  bank  not  having  paid  out  the  money, 
according  to  the  theory  upon  which  this  case  is  decided,  the  money  is  supposed 
to  have  still  remained  in  the  vaults  of  the  bank,  and  there  is  no  reason  why 
the  depositor  should  have  interest  on  it.  Indeed,  I  have  some  doubt  whether 
in  this  case  any  exception  could  be  taken  at  all  to  the  writing  off  of  the  inter- 
est, a^  the  plaintiff  wi-ote  it  off.  He  was  not  bound  to  write  it  off,  but,  hav- 
ing written  it  off,  it  is  right  that  it  should  so  remain.  We  affirm  the  judg- 
ment of  the  court  below,  both  upon  the  original  bill  of  exceptions  and  the 
cross-bill. 


BoBERTs  c.  Crowley. 
((Supreme  Court  of  Georgia.    October  5, 1888.) 

1.  ApPKAir— Rbvibw— Wbioht  op  BvmBNCB. 

When  several  wriUngB  in  evidence  all  harmonize,  and  bear  with  united  and  with 
powerful  force  against  the  verdict,  a  new  trial  may  be  granted. 

2.  Same— Katteb  not  Appabent  op  Recobd. 

A  cross-interrogatory  was  not  sufficiently  answered,  but  the  record  does  not  af- 
firmatively disclose  that  the  court  erred  in  overruling  the  exception,  the  time  and 
mode  of  taking  and  presenting  the  exception  npt  appearing. 

8.  Damaobs— Bbbaoh  of  Contbact— Mbasubb  op  Damaobs. 

*  All  relevant  facts  transpiring  between  the  wrongful  discharge  of  a  servant  and 
the  trial  of  his  action  therefor  f the  same  being  an  action  for  breach  of  the  con- 
tract of  employment,  and  brougnt  before  the  contract  term  had  expired)  may  be 
considered  in  estimating  the  damages.  Measure  of  damages  for  the  breach  in  ques- 
tion indicated. 

(SyUalms  hy  the  Court,) 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 

Action  by  Crowley  against  Roberts  for  breach  of  contract  for  employment. 
Judgment  for  plaintiff,  and  defendant  brings  error. 

Afilledge  A  BlcUoek,  for  plaintiff  in  error.  Alexander  <&  TumbtiU,  for  de- 
fendant in  error. 

Bleckley,  G.  J.  The  writings  in  evidence  are  very  powerful  in  their  bear- 
ing against  the  correctness  of  the  verdict,  so  much  so  that  the  raattec  ought 
to  be  investigated  by  a  new  trial.  There  is  nothing  to  contradict  the  testi- 
mony of  Roberts  that  the  paper  purporting  to  be  the  contract  for  1886  was 
banded  to  him  by  Crowley  with  his  name  signed  to  it.    Whether  Crowley 
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Signed  his  own  name  makes  no  difference.  He  could  adopt  the  signature 
made  by  another,  and  so  he  did,  if  he  delivered  the  paper  to  Roberts  as  his 
contract.  He  testifies  that  the  contract  for  that  year  was  not  in  writing,  ex- 
cept as  contained  in  certain  letters,  and  so  he  may  think;  but  if  he  delivered 
to  Roberts  the  instrument  dated  January  13th,  with  his  name  appended  to  it, 
it  was  in  writing,  and  he  is  mistaken.  The  instrument  shows  for  itself,  and 
it  contains  a  stipulation  by  which  May  &  Roberts  could  discharge  Crowley  at 
any  time;  and  there  is  no  doubt,  according  to  all  the  evidence,  that  the  con- 
tract for  1887  was  the  same  as  that  for  1886,  save  as  to  the  amount  of  com- 
pensation. The  testimonial  given  by  May  Sc  Roberts  to  Crowley  upon  his 
discharge,  on  the  3d  of  March,  1887,  is  almost  conclusive  that  both  parties 
treated  the  engagement  as  then  at  an  end,  for  it  recommends  him  for  employ- 
ment '*to  all  whom  it  may  concern;"  and  he  accepted  (employment  in  Mem- 
phis within  a  few  days  thereafter.  He  had  sent  away  his  family  a  short  time 
before,  and  neither  he  nor  they,  so  far  as  appears,  have  ever  returned  to  At- 
lanta. When  only  two  months  of  the  year  had  elapsed,  why  should  he  want 
to  be  recommended  for  similar  positions  if  he  retained  his  position  with  May 
&  Roberts?  Would  he  have  asked  for  such  a  recommendation  unless  he  was 
out  of  their  employment?  Would  they  have  given  it  unless  he  had  gone  out 
willingly,  or  consistently  with  some  conceded  right  in  them  to  discharge  him? 
It  may  fairly  he  presumed  that  there  was  some  human  nature  in  May  &  Rob- 
erts, if  not  in  Mr.  Crowley  himself.  Giving  both  parties  credit  for  an  ordi- 
nary share  in  the  usual  modes  of  tliinking  and  feeling,  the  letter  of  recom- 
mendation was  not  a  mere  vacation  circular,  nor  was  it  the  result  of  an  un- 
satisfactory settlement  of  accounts.  In  the  general  course  of  things,  it  would 
follow  no  settlement  which  was  not  understood  to  be  final  and  mutually  satis- 
factory. Another  writing  was  the  letter  of  April  6th  from  May  &  Roberts  to 
Crowley,  in  which  they  told  him  his  discharge  was  accepted  by  him  as  final. 
That  statement  was  made  directly  to  him,  and,  if  untrue,  called  for  contradic- 
tion; but  there  is  no  indication  of  a  reply  to  it  by  letter  or  otherwise.  The 
three  writings  to  which  we  have  called  attention  all  harmonize  exactly,  and 
bear  with  united  force  against  the  verdict. 

2.  The  cross-interrogatory  excepted  to  was  not  fully  answered.  If  the  ex- 
ception was  taken  in  due  time  and  manner,  and  section  3892  of  the  Code  com- 
plied with,  it  ought  to  have  been  allowed.  Howard  v.  Chamherlin,  64  6a. 
684.  But  the  record  does  not  inform  us  upon  these  points,  and  so  we  cannot 
Bay  that  it  affirmatively  appears  that  the  court  erred  in  refusing  to  sustain  the 
exception.     Galceran  v.  Noble,  66  Ga.  367. 

3.  If  the  plaintiff  below  was  entitled  to  recover  at  all,  the  sum  found  by 
the  jury  was  probably  warranted  by  the  evidence.  In  such  an  action,  the  in- 
crease of  damages  is  the  actual  loss  sustained  by  breach  of  the  contract, 
and  in  estimating  the  amount  all  the  facts  down  to  the  time  of  trial  may 
be  considered.  2  Suth.  Dam.  471  et  »eq.,  and  notes;  1  Sedg.  Dam.  (7th  Ed.) 
198  et  seq,,  and  notes;  Wood,  Mast.  &  Serv.  §  125,  and  notes.  It  is  the  breach 
that  gives  the  right  of  action,  and  the  subsequent  facts  are  not  the  cause  of 
action,  but  legal  light  by  which  to  follow  the  breach  to  its  pecuniary  result. 
Bf>€r8<m  V.  Powers,  89  N.  Y.  527.  Of  course,  the  discharged  servant  is  bound 
to  use  due  diligence  to  prevent  the  loss  from  being  more  than  necessary;  and 
to  that  end  must  seek  employment  in  similar  business,  and  derive  such  in- 
come from  it  as  he  reasonably  can,  which  is  to  be  deducted  in  fixing  the  dam- 
ages to  be  recovered.  The  burden,  however,  of  showing  that  he  did  obtain 
employment,  or  could  have  obtained  it  by  due  diligence,  is  on  the  other  party. 
The  court  should  have  granted  a  new  trial  on  the  general  grounds  of  the  mo- 
tion.   Judgment  reversed. 
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BOBERTS  V.  RlODON. 
(Supreme  Cmtrt  of  Georgia.    October  8, 1888.) 

1.  Masteh  ani>  Sbbyant— Surr  tob  Bbbaoh  ot  Ck>HTRJLOT  or  Hibiko— Damasbs. 

Though  Buit  be  brought  before  the  term  of  hirixig  expired,  yet  the  recovery  may 
embrace  all  the  damages  down  to  the  expiration  of  the  term,— the  trial  being  had 
after  the  whole  of  such  damages  became  susceptible  of  definite  proof;  that  is,  after 
the  term  expired. 

2.  New  Tbiai/— iNsuvFioiBirr  Vbbdict. 

That  the  verdict  was  too  small  is  no  injury  to  the  defendant,  and  no  oaose  tot  • 
new  trial  at  his  instance. 
8.  Master  and  Sbrvastt— Contract  op  Hiring — Conbtruotion. 

The  finding  of  the  jurv  to  the  effect  that  defendant  had  no  right  to  discharge  the 
plaintiff  at  pleasure,  under  the  contract  for  1887,  was  warranted  by  the  evidence. 
(Syllabua  by  <^  Court) 

Error  from  city  court  of  Atlanta;  Yan  Epfs,  Judge. 

Plaintiff,  having  been  hired  for  a  year,  was  discharged  l)efore  the  end  of  the 
first  quarter,  and  sued  for  breach  of  the  contract.  Verdict  for  plaintiff*  and 
defendant  brings  error. 

Milledge  &  Blalook^  for  plaintiff  in  error.  Aiexander  dk  Tumbtdl,  for  de- 
fendant in  error. 

Bleckley,  G.  J.  Employed  for  the  year  to  work  in  furniture  factory  at 
•1.50  per  day.  Discharged  before  first  quarter  expired.  Suit  for  damages  by 
breach  of  the  cont]*act.  The  discharge  alleged  to  be  without  cause.  Action 
commeoced  before  the  year  expired.  Damages  laid  at  $870.50.  Trial  had 
after  the  year  expired.  Verdict  for  $200.  Evidence  showed  that  plaintiff 
realized  $67  from  other  employment  after  discharge,  and  before  the  end  of  the 
year.'  No  evidence  of  want  of  diligence  to  procure  other  employment  There 
had  been  in  the  previous  year  the  same  relation  between  the  parties,  at  less 
wages.  Most  probably  the  contract  for  the  previous  service  was  in  writing, 
with  a  stipulation  that  defendant  could  discharge  plaintiff  whenever  not  sat- 
isfied to  retain  him.  The  alleged  writing  had  been  lost  at  the  time  of  trial. 
Whether,  in  the  subsequent  parol  contract,  (the  one  sued  on,)  the  terms  of 
the  writing  as  to  discharge  were  adopted,  is  uncertain.  The  defendant's  jus- 
tification for  the  discharge  turned  on  that  question,  and  the  jury  tnuat  have 
found  in  the  negative. 

1.  That  the  state  of  facts  down  to  the  time  of  trial,  or  rather  down  to  the 
expiration  of  the  term  of  hiring,  the  trial  having  been  had  afterwards,  could 
be  considered  in  order  to  ascertain  the  plaintiff's  damages  i*esulting  from  the 
alleged  breach,  was  ruled  at  the  present  term  in  the  case  of  RoberU  ▼.  CrotD- 
lept  ante,  740.  Though  the  action  was  commenced  long  before  the  term 
ended,  yet  all  the  damages  resulting  from  the  breach,  up  to  the  limit  of  the 
agreed  wages,  which  the  plaintiff  could  prove  when  the  trial  took  plaoe»  could 
be  recovered.  If  the  plaintiff  was  in  no  default  after  the  breach,  and  could 
make  nothing  from  other  employment,  his  damages  were  equal  to  the  agreed 
wages.  Whether  in  default  or  not,  he  made  something,  and  what  he  made 
went  to  lessen  his  damages.  What  he  could  or  did  make  became  suscepiible 
of  accurate  proof  by  reason  of  the  term  of  hiring  having  expired  when  the  trial 
was  had.  The  lapse  of  time  did  not  make  his  damages  any  greater  than  they 
were  at  the  time  of  the  breach,  but  only  rendered  Uiem  more  certain  and  sus- 
ceptible of  accurate  estimiition.  Before  the  year  expired  they  were,  in  part, 
only  probable;  and,  it  the  trial  had  taken  place  during  the  year,  th%  whole 
damage  would  not  have  been  capable  of  proof.  But  when  the  trial  in  this 
case,  as  well  as  in  Roberts  v.  Crowley,  took  place,  the  whole  could  be  proved, 
and  nothing  was  left  to  conjecture  or  future  probability. 

2.  The  verdict  was  for  less  than  it  might  have  been,  and  the  motion  for  a 
new  trial  suggests  that  it  should  have  been  more  or  nothing.    That  it  was  for 
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something  shows  that  the  jury  believed  the  facts  were  so  far  with  the  plaintiff 
as  to  entitle  him  to  maintain  his  action.  The  defendant  certainly  has  no  right 
to  a  new  trial  because  tl)e  verdict  was  too  small. 

8.  The  controlling  question  of  fact  in  the  case  was  whether  the  terms  of 
the  allied  written  contract  for  1886  became  by  stipulation  a  part  of  the  agree- 
ment for  1887.  No  witness  testiiied  positively  to  the  affirmative  of  this  ques- 
tion, and  unlike  the  case  of  Roberta  v.  Crowley^  suprUf  there  was  no  writing 
produced  from  which  the  affirmative  could  be  reasonably  inferred.  It  was  the 
written  recommendation  for  other  employment  which  was  the  main  factor  in 
the  case  just  referred  to,  in  showing  that  the  right  of  discharge  was  recog- 
nized by  both  sides,  and  acted  upon;  but  here  there  was  no  such  element  On 
the  contrary,  the  matter  in  dispute  was  doubtful,  and  the  jury  solved  tlie 
doubt  in  favor  of  the  plaintiff,  and  against  the  defendant.  The  court  did  not 
err  in  refusing  a  new  trial.    Judgment  affirmed* 


Bates  et  aZ.  v.  Cobb  et  ai. 

(Supreme  Court  of  So^ith  Carolina.    October  IS.  1888.) 

1.  FbATTDULENT  CONVBYAyCES— tJNKBOOllDED  DeBD— A0T8  OF  OWKERSHIP. 

Where  defendant  purchased  a  house  and  lot  with  bis  own  money,  and  had  titles 
made  to  himself  ^for  S.  T.  C,  **  his  sister,  as  a  gift,  bat  never  recorded  the  deed, 
and  retained  possession,  leased  the  premises,  used  the  rent,  and  both  mortgaged 
the  lot  and  returned  it  for  taxation  In  his  own  name,  the  conveyance  is  voidas  to 
subsequent  creditors,  who  extended  him  credit  on  their  belief  of  his  ownership  of  the 
property. 

2.  Bamb— AssieirifBiiT  of  Mobtoi.ob. 

In  such  case  a  mortgage,  whioh  had  been  satisfied  by  defendant's  grantor,  was 
assigned  by  the  mortgagee  to  defendant  ''for  E.  T.  C,  *  *  *  to  better  protect 
bis  title  to  said  property  conveyed  to  him.  **  Held  that,  the  conveyance  to  B.  T.  O. 
being  void  as  to  creditors,  the  assignment  of  the  mortgage  was  also  void. 

3.  Bamb— BviDBHOB-^imeMBKn  RannufBD  NtnxA  Boha. 

Judgments  against  defendant,  retamed  fwilla  bona  by  the  sheriff,  are  sufficient 
evidence  of  insolvency  to  entitle  plaintiff  to  bring  an  action  to  set  aside  a  convey- 
ance as  in  fraud  of  the  ri/?hts  of  creditors. 

Appeal  from  common  pleas  circuit  court  of  Abbeville  county;  Nokton, 
Judge. 

Action  by  Edwin  Bates  &  Go.  and  H.  D.  A.  Beiinan,  judgment  creditors, 
against  Charles  A.  Cobb  and  Emma  T.  Turner,  to  set  aside  a  conveyance  by 
C^bb  to  Emma  T.  Turner,  as  void  as  to  creditors.  Judgment  in  favor  of 
plaintiffs,  and  defendants  appeal. 

/.  T.  Johnson  and  iafraydon  <&  Oraydon^  for  appellants.  Benet  d:  Caaon 
and  De  Bruhl  <fe  Bradley^  for  respondents. 

McGowAN,  J.  The  plaintiffs  severally  recovered  judgments  against  the  de- 
fendant C.  A.  Cobb  at  the  June  term  of  the  court  at  Abbeville,  1886, — the 
first  named  for  3426,  on  a  debt  contracted  in  September,  1884,  by  Cobb  & 
Bichey,  the  senior  member  being  C«  A.  Cobb;  and  the  latter  (Beiman)  for 
f205.05,  on  a  debt  contracted  in  November,  1885,  by  Cobb  &  McHugh,  the 
senior  member  of  this  firm  also  being  the  said  C.  A.  Cobb.  Executions  were 
issued  and  returned  by  the  sheriff  nulla  bona.  This  action  was  then  brought 
by  the  judgment  (creditors,  to  set  aside  and  have  declared  void  as  against  liis 
creditors  a  deed  of  gift  gf  a  certain  store-house  and  lot  in  the  town  of  Green- 
wood, claimed  to  have  been  made  by  the  said  C.  A.  Cobb  to  his  sister,  Emma 
T.  Cobb,  (now  Turner,)  on  August  11, 1888.  The  complaint  alleged  that  the 
said  Cobb  purchased  the  said  house  and  lot  from  Dr.  Maxwell,  paid  for  the 
same  with  his  own  mouey,  and  had  the  titles  made  to  himself  "for  Emma  T. 
Cobb, "  with  intent  to  hinder,  delay,  and  defraud  the  plaintiffs  in  the  collection 
of  their  debts;  that  the  deed  was  never  recorded,  but  that  the  said  C.  A.  Cobb 
lield  the  property  out  to  the  world  as  his  own,  returned  it  for  taxation  in  his 
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own  name,  and  used  it  in  all  respects  as  bis  own,  and  received  credit  on  the 
faith  of  the  property;  and  prayed  that  the  store-boaBe  and  lot  be  adjudged  to 
be  the  property  of  the  defendant  Cobb,  and  subject  to  the  payment  of  his  debts; 
and  that  the  declaration  in  favor  of  the  defendant  Emma  T.  Turner  be  de- 
clared void  as  to  the  creditors  of  the  said  Charles  A.  Cobb;  and  for  general  re- 
lief. The  defendants  pleaded  a  general  denial  as  to  the  alleged  fraud  in  the 
declaration  in  favor  of  the  sister,  Emma  T.  Cobb.  It  appeared  that  Dr.  John 
C.  Maxwell  had  previously  given  a  mortgage  of  the  house  and  lot  to  Prof.  Turner 
Judson  of  Fnrman  University,  to  secure  a  debt;  that  Maxwell,  the  mort- 
gagor, negotiated  ^  sale  of  It  for  ^,500  to  C.  A.  Cobb,  who  paid  the  mort- 
gage debt,  and  a  balance  to  Dr.  Maxwell,  who,  by  the  direction  of  Cobb,  made 
a  conveyance  "to  C.  A.  Cobb  for -Miss  Emma  T.  Cobb."  There  was  on  the 
mortgage  a  receipt  for  the  money,  and  an  indorsement  by  Turner  Judson,  pur- 
porting to  assign  it  to  C.  A.  Cobb  "for  Miss  Emma  T.  Cobb."  There  was 
testimony  as  to  the  relations  between  C.  A.  Cobb  and  his  sister,  and  as  to 
their  conduct  in  regard  to  the  house  and  lot.  The  master  found  as  follows: 
"It  is  admitted  that  the  money  paid  by  C.  A.  Cobb  were  his  own  funds.  The 
deed  was  never  recorded.  Charles  A.  Cobb  has  had  control  and  management 
of  the  property  so  conveyed;  has  rented  it,  and  collected  the  rents,  re(»eipting 
for  the  same;  and  has  paid  over  small  portions  of  the  rent  to  his  sister,  retain- 
ing the  balance  for  his  own  use;  and  has  returned  the  property  for  taxation 
in  his  own  name.  About  the  time  the  foregoing  deed  was  executed,  and  for 
some  two  years  afterwards,  C.  A.  Cobb  was  in  business  at  Hodges,  in  this 
county,  as  a  member  of  the  two  firms  of  Cobb  &  Richey  and  Cobb&  McHugh, 
and  the  testimony  is  that  credit  was  extended  to  him  on  the  strength  of  his  re- 
puted ownership  of  said  property.  *  *  *  I  do  not  think  that  there  can  be 
any  question  of  plaintiffs*  right  to  have  their  claims  satisfied  out  of  this  prop- 
erty, «  «  *  and  find  as  matter  of  fact  that  said  deed  has  never  been  re- 
corded ;  that  the  property  has  been  used  and  represented  publicly  by  C.  A.  Cobb 
as  his  own;  and  that  creditors  have  been  led  by  such  representations  and  by 
the  public  records  to  believe  that  said  property  was  the  property  of  C.  A.  Cobb, 
and  on  the  strength  of  such  belief  have  extended  him  credit,"  etc.  Upon  ex- 
ceptions to  this  report  the  cause  came  on  to  be  heard  by  Judge  Norton,  who 
declared  that  he  was  satisfied  with  the  findings  of  fact  by  the  master,  and  held 
substantially  that,  from  the  evidence,  there  never  was  a  bona  fide  irrevocable 
gift  of  the  house  and  lot  to  the  sister;  but  that  from  the  l)eginning  the  alleged 
gift  was  merely  pretensive  and  fraudulent,  to  be  set  up  or  not,  as  circum- 
stances might  require.  The  judge  said:  "I  conclude  that  the  intention  of 
Charles  A  Cobb,  at  the  time  the  deed  was  made  by  Dr.  Maxwell  to  him  '  for 
Mrs.  Emma  T.  Turner,*  nee  Cobb,  was  to  quietly,  and  as  secretly  as  possible, 
put  the  property  in  her  hands,  to  be  returned  to  him  if  the  business  and  sport- 
ing ventures  upon  which  he  was  about  to  enter  should  prove  successful;  but 
if  these  ventures  should  prove  unsuccessful,  then  to  be  held  by  her  against  the 
claims  of  such  creditors  as  might  exist  at  the  collapse  thereof;  and  that,  in 
either  event,  and  pending  the  result,  he  should  have  the  management  and 
benefit  of  the  property;  and  that  Mrs.  Turner  (then  Miss  Cobb)  was  cognizant 
of  and  fully  concurred  in  such  intention.  All  their  acts  are  consistent  with 
this  conclusion,  and  many  of  them  are  inconsistent  with  any  other.  CoM 
says  he  was  a  sporting  man,  and  might  lose  the  property;  evincing  the  idea  of 
providing  for  future  contingencies,"  etc.  Thus  holding,  he  granted  the  re- 
lief prayed  for  by  the  plaintiffs,  and  declared  the  lot  subject  to  the  payment  of 
C.  A.  Cobb*s  debts,  and  the  defendants  appeal  to  this  court. 

The  exceptions  are  numerous,  (28  in  number,)  and,  being  printed  in  the 
brief,  need  not  be  set  out  here.  As  stated  at  the  bar,  we  think  they  may  be 
condensed  into  the  following  propositions:  (1)  That  subsequent  creditors 
cannot  attack  a  deed  for  fraud,  or  ask  that  it  be  set  aside  as  to  them;  (2)  that 
there  was  no  proof  of  fraud  originally  on  the  part  of  C.  A.  Cobb  or  Mrs. 
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• 
Turner,  and  in  that  respect  the  circuit  Judge  erred;  (8)  that  C.  A.  Cobb  did 
not  hold  out  the  property  as  his  own,  and  did  not  receive  credit  on  the  faith 
of  it;  (4)  that  the  plaintiffs  have  not  exhausted  their  remedy  at  law.  It  is 
certainly  settled  that  a  voluntary  conveyance  by  a  debtor  is  void  as  against  his 
subsisting  creditors,  upon  the  principle  that  a  man  must  be  just  before  he  is 
generous.  But  it  by  no  means  follows  that  all  voluntary  conveyances  are 
good  as  against  subsequent  creditors.  It  is  not  quite  certain  that  in  this  case 
there  were  no  existing  creditors  of  C.  A.  Cobb  at  the  time  the  deed  in  ques- 
tion was  executed  by  him,  or  he  had  it  executed  by  Dr.  Maxwell.  The  Judge 
states  '*that  the  debts  which  Richey  says  Cobb  owed  when  goods  were  being 
bought  for  Cobb  &  Richey  may  have  existed  prior  to  the  -deed,  and  might 
have  been  the  dregs  of  some  previous  mercantile  business.*'  But  passing 
that,  and  assuming  that  Cobb  was  not  indebted  to  any  considerable  extent  at 
the  time  of  the  execution  of  the  alleged  deed  of  gift,  (1883.)  how  does  the  mat- 
ter stand?  The  principle  applicable  in  such  cases  is  carefully  stated  by  the 
chief  justice  in  the  case  of  Walker  v.  Bolltnann,  22  S.  C.  512:  "Before  a  sub- 
sequent creditor  can  attack  a  settlement  or  transfer  of  a  party  made  when  not 
indebted,  he  must  show  that  the  same  was  voluntary,  and  was  made  with  ref- 
erence to  fattire  indebtedness,  or  prove  circumstances  of  fraud  other  than 
what  arises  from  its  being  voluntary."  etc.  Apply  this  test.  There  is  no 
doubt  that  the  declaration  here  was  voluntary;  and  his  honor,  the  presiding 
judge,  found  that  there  were  circumstances  connected  with  the  deed  and  the 
conduct  of  the  parties  which  showed  cleai'ly  that  the  deed  was  never  intended 
to  be  a  bona  flde,  irrevocable  transfer  of  the  property  to  the  sister,  but  from 
the  beginning  was  pretensive,  and  merely  intended  to  cover  and  secure  the 
property  in  any  event  that  might  happen.  Is  that  finding  contrary  to  the 
manifest  weight  of  the  testimony?  If  not,  this  court,  under  the  authority  of 
many  decisions,  must  let  it  stand.  We  have  examined  the  testimony  care- 
fully, and,  without  undertaking  to  restate  it,  we  must  say  it  seems  to  us  that 
the  weight  of  the  testimony  is  not  against  the  finding  so  as  to  authorize  us  to 
reverse  it;  but,  on  the  contrary,  there  is  evidence  afforded  by  a  number  of 
circumstances  to  sustain  it.  "The  intent  may  be  collected  from  the  circum- 
stances of  the  case,  and  such  badges  of  fraud  as  the  transaction  wears.  Some 
of  the  usual  badges  are  the  omission  to  record  the  conveyance,  possession  of 
the  property,  and  obtainmg  fttlse  credit  thereby,  ♦  ♦  ♦  the  magnitude  of 
the  conveyance  compared  with  the  grantor's  means,  the  concealment  or  no- 
toriety of  the  transfer,  «  «  «  the  immediate  engagement  in  a  hazardous 
business,  and  the  contracting  of  debts  immediately  after  the  transfer,"  etc. 
Bump,  Fraud.  Conv.  iJ16 ;  and  see  Tley  v.  Nvnjoanger,  1  McCord,  Eq.  523.  But 
if  by  possibility  this  may  be  a  mistake,  there  can  be  no  doubt  whatever  of  the 
following  facts  found  by  the  master,  and  concurred  in  by  the  judge:  That  the 
deed  was  withheld  from  the  registry;  that  notwithstanding  the  words  in  the 
-deed,  "for  Miss  £mma  T.  Cobb,"  C.  A  Cobb  retained  the  possession,  leased 
the  premises,  and  used  the  rent  as  his  own,  without  objection  on  the  part  of 
bis  sister,  the  alleged  donee,  who  testified  that  she  "allowed  Charley  to  use  it 
■as  his  own,  so  he  did  not  run  any  risk  with  it."  Cobb  mortgaged  the  lot  in 
his  own  name;  returned  it  for  taxation  in  his  own  name.  The  only  record 
which  could  have  shown  Mrs.  Turner's  interest  was  withheld  from  public 
inspection,  and  every  act  touching  the  property  after  it  passed  from  Dr.  Max- 
well's ownership,  from  which  creditors  and  the  public  could  draw  inferences 
«8  to  the  ownership,  was,  whether  intentionally  or  not,  calculated  to  induce 
the  belief  that  it  was  C.  A.  Cobb's  property.  The  testimony  shows  that  cred- 
itors were  led  to  so  believe,  and  on  that  belief  extended  him  credit.  In  the 
case  of  Broek  v.  Bowman,  Rich.  Eq.  Cas.  189,  Judge  O^Neall,  in  delivering 
the  Judgment  of  the  court,  said:  "If  a  debtor  gives  away  property,  and  stiU 
retains  the  actual  possession,  the  creditor  has  the  right  to  suppose  that  ail  the 
property  in  his  possession  is  liable  to  his  debts;  and  therefore  his  rights  can- 
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not  be  affected  by  a  gift,  of  which  be  is  not  bound  to  take  notice.  As  to  gifts 
consummated  by  the  transfer  of  actual  possession,  subsequent  creditors  can- 
not, of  course,  complain,  for  they  do  not  trust  the  debtor  on  the  faith  of  prop- 
erty not  in  his  possession.  But  if,  after  having  made  a  gift,  the  donor  retains 
possession,  it  is,  as  to  subsequent  creditors  without  actual  or  constructive 
notice,  (by  recording,  when  done  in  conformity  to  law,)  alisolutely  void, 
{Cordery  v.  ZecUy,  2  Bailey,  205;)  for  they  are  legally  presumed  to  give  credit 
on  the  faith  of  the  property  in  their  debtor's  possession.  These  legal  rules, 
and  their  exceptions,  I  have  stated  with  more  than  ordinary  care,  so  that  the 
complaint  may  not  be  again  made  that  the  law  is  unsettled.  They  are  rules 
to  i/vhich  all  decisions  must  conform  as  settled  law, "  etc.  It  is  said,  however, 
that  this  was  in  reference  to  personal  property,  as  to  which  possession  is 
prima  facie  evidence  of  ownership,  but  that  such  is  not  the  case  as  to  land. 
It  may  be  true  that  the  mere  possession  of  land  is  not  generally  as  strong  ev- 
idence of  ownership  as  that  of  personalty;  but  that  is  for  the  reason  that,  so 
far  as  the  public  is  concerned,  the  real  ownership  of  land  is  assumed  to  be 
shown  by  the  record  required  by  law  to  be  made  for  the  express  purpose  of 
giving  notice  to  all  concerned.  Where  there  is  the  possession  and  use  of  land 
as  owner, — so  held  out  to  the  world, — and  there  is  no  registry  which  explains 
the  fact,  we  are  unable  to  see  why  the  same  principle  should  not  apply.  The 
rule  is  based  on  the  abhorrence  of  the  law  for  covert  and  fraudulent  dealing, 
which  may  as  well  occur  in  reference  to  one  kind  of  property  as  another.  :See 
Bump,  Fraud.  Conv.  48. 

The  conveyance  of  Dr.  Maxwell  to  C.  A.  Ck>bb  was  for  valuable  considera- 
tion, and,  as  to  the  creditors  of  Cobb,  must  stand.  But  the  superadded  sup- 
plemental words,  ''for  Miss  Emma  T.  Cobb,"  must  be  considered  as  an  at- 
tempt on  his  part  to  make  a  separate  and  distinct  deed  of  gift  to  her.  The 
view  is  that  this  effort  to  cover  the  property  was  kept  secret  and  never  re- 
corded, and  therefore,  as  to  subsequent  creditors  without  notice,  who  trusted 
him  on  the  faith  of  his  ownership,  is  void.  "If  a  conveyance  is  merely  color- 
able, and  a  secret  trust  and  confidence  exist  for  the  benefit  of  the  grantor,  it 
is  void,  not  only  against  precedent,  but  subsequent,  creditors,  for  it  is  in  such 
a  case  a  continuing  fraud,  and  may  actually  operate  as  such  as  well  in  refer- 
ence to  debts  contracted  af t-er  as  before  the  conveyance.  Property  conveyed 
in  trust  is  still  the  property  of  the  grantor  for  every  beneficial  purpose,  and 
the  secret  trust  in  a  conveyance  tainted  with  actual  fraud  renders  the  prop- 
erty liable  to  subsequent  creditors.  *  *  ^  The  purpose  or  effect  of  a  con- 
veyance must,  in  general,  be  to  injure  subsequent  creditors,  in  order  to  render 
it  void  as  to  them.  The  question  is  generally  one  of  fact.  A  oonveyanoecan 
only  be  valid  as  to  them  when  they  are  not  intended  or  liable  to  be  delayed, 
hindered,  or  defrauded  by  it.  If  the  creditor  had  notice  of  the  convejance 
at  the  time  the  debt  was  contracted,  the  conveyance  will  be  valid  as  to  hiin. 
When  a  transfer  is  rendered  fraudulent  by  the  retention  of  possession,  it  is 
also  void  as  to  them,  for  they  are  deceived  by  the  false  appearance  of  wealth, 
and  thereby  induced  to  give  the  vendor  credit."  Bump,  Praud.  Conv*  326, 
and  many  authorities  in  notes.  We  do  not  think  that  it  was  error  to  set  aside, 
as  against  the  creditors  of  C.  A.  Ck)bb,  so  much  of  the  unrecorded  deed  from 
Dr.  J.  C.  Maxwell  as  purports  to  convey  the  lot  "for  Miss  Emma  T.  Cobb;" 
leaving  the  title  in  C.  A.  Cobb,  and  liable  for  his  debts. 

As  to  tlie  allegation  of  error  in  setting  aside  the  mortgage,  which  was  in 
fact  satisfied.  Upon  tliis  moitgage  Turner  Judson  signed  the  following  in- 
dorsement: "  liecei ved  of  C.  A.  Cobb,  for  Miss  Emma  T.  Cobb,  $2,460,  on  note 
of  J.  C.  Maxwell,  for  the  security  of  which  the  mortgage  was  given;  and  I 
do  hereby  assign  to  C.  A.  Cobb,  for  Miss  Emma  T.  Cobb,  the  mortgage,  to 
better  protect  his  title  to  said  property  conveyed  to  him  by  J.  C.  Maxwell." 
If  the  assignment,  as  stated,  was  intended  to  protect  the  rights  of  C  A.  Cobb, 
we  do  not  see  how  it  could  so  operate,  for  Dr«  Maxwell  had  paid  tlie  note  it 
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was  given  to  secure,  and  executed  titles  to  C.  A.  Cobb  *'for  Miss  Emma  T. 
Cobb."  If  it  was  intended  to  protect  Miss  Cobb  under  the  provision  of  the 
deed  ''for  Miss  Emma  T.  Cobb/'  we  have  already  endeavored  to  show  that 
said  provision  was  fraudulent  and  void  as  against  the  creditors  without  notice 
of  C.  A.  Cobb;  and  in  this  view  we  concur  with  the  circuit  judge,  that  the 
assignment  of  the  mortgage  must  follow  the  provision  in  the  deed  "for  Miss 
EmmaT.  Cobb." 

As  to  the  necessity  for  the  plaintiffs  to  exhaust  their  legal  remedy  before 
bringing  action,  we  need  only  say  that  the  judgments  were  against  C.  A.  Cobb 
alone,  and  had  been  returned  nulla  bona  by  the  sheriff,  which  is  regarded  the 
appropriate  and  necessary  evidence  of  inability  to  secure  payment  otherwise. 
Suher  v.  Chandler^  18  S.  C.  526.  The  judgment  of  this  court  is  that  the  judg- 
ment of  the  circuit  court  be  aifirmed. 

SiHFSON,  C.  J.,  and  MoIver,  J.,  concur. 


Powers  «.  Davenport. 
(S^ipreme  Court  of  North  Carolina.    November  6, 188S.) 

1.  ARRS8T— In  Civil  Action— Affidavit— SuFFicntNCT. 

Code  N.  C.  S  291,  authorizes  an  arrest  ''for  property  embezsled  or  frandulently 
misapplied  by  *  *  *  any  factor,  agent,  broker,  or  other  person,  in  a  flduolary 
capacity.  «  •  *»  Held,  that  an  affidavit  alleging  that  defendant  was  the  agent 
of  plaintiff,  and  that,  as  such,  he  collected  money  which  he  **  fraudulently  and  un- 
lawfully converted^  to  his  own  use,  "with  intent  to  defraud  and  cheat  the  plaintiff,  * 
was  sufficient  to  warrant  an  order  of  arresU 

2.  Samb. 

Such  an  action  comes  within  the  provision  of  Code  N.  C.  S  291,  subsec.  2,  allowing 
arrest  where  defendant  has  been  guilty  of  fraud  in  contracting  the  debt. 

3.  Same— Defendant  a  Non-Rebedent. 

And  the  fact  that  defendant  is  a  non-resident  of  the  state  gives  him  no  immunity 
from  arrest. 

4.  Same— Fraud  Committed  in  Anotrbk  State. 

Neither  does  the  fact  that  the  fraud  was  committed  in  another  state. 

5.  Abatement  and  Revival— Civil  AonoN  fob  Monet  Colleoted—Cbiminal  Pbos- 

bcution. 

A  dvil  action  to  recover  money  which  plaintiff  alleges  defendant,  as  his  agent, 
has  collected,  and  neglected  to  pay  over  to  him,  is  not  affected  by  the  acquittal  of 
defendant  on  ao  indictment  for  the  alleged  breach  of  trust  instituted  by  plaintiff  in 
another  state. 

This  was  a  civil  action  to  recover  money,  which  plaintiff,  Powers,  alleged 
I>avenport,  the  defendant,  as  his  agent,  liad  collected  and  neglected  to  pay 
over  to  him.  An  order  of  arrest  was  made  on  affidavit  of  plaintiff's  agent. 
Defendant  appeals  from  the  disallowance  of  his  motion  to  vacate  said  order. 

BatcheloT  d*  DeceieuXf  for  appellant.     Rxissell  dk  Weillf  for  appellee. 

Davis,  J.  This  is  an  appeal  from  the  judgment  of  Shefherd,  J.,  refusing 
to  allow  a  motion  of  the  defendant  to  vacate  an  order  of  arrest,  made  in  an  ac- 
tion pending  in  New  Hanover  superior  court,  heard  at  chambers  on  January 
27,  1888.    The  order  of  arrest  was  made  upon  the  following  affidavit: 

"Henry  W.  Malloy,  being  duly  sworn,  deposes  and  says:  (1)  That  he  is 
the  agent  of  the  plaintiff.  (2)  That  on  or  about  the  5th  day  of  October,  1885, 
tlie  plaintiff  turned  over  to  the  defendant,  as  his  agent,  for  the  purpose  of  col- 
lection, certain  notes  and  accounts  against  parties  in  the  state  of  South  Caro- 
lina, amounting  in  the  aggregate  to  the  sum  of  two  thousand  six  hundred  and 
thirty-nine  and  5-100  dollars,  with  the  understanding  and  agreement  between 
the  said  plaintiff  and  defendant  that  the  defendant  would  collect  said  notes 
and  accounts  for  the  plaintiff,  and  turn  over  the  proceeds  thereof  to  the  plain* 
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tiff  as  they  were  collected.  (8)  That  in  pursuance  of  said  agreement  the  de- 
fendant proceeded  to  collect  said  notes  and  accounts,  and  as  this  deponent  is 
informed  and  believes,  by  conversations  with  the  parties  Indebted  on  said  notes 
and  accounts,  and  from  receipts  in  the  handwriting  of  said  defendant  and  in 
the  possession  of  said  parties,  and  from  an  examination  of  the  defendant's 
books,  the  defendant  collected  the  sum  of  eleven  hundred  and  eighty-eight  and 
7O100  dollars  from  the  several  debtors,  and  in  the  several  amounts  enumerated 
in  the  schedule  hereto  attached,  and  made  a  part  of  this  alfidavit;  and  this 
affiant  believes  that  he  has  collected  other  amounts  from  the;  debtors  of  the 
plaintiff,  but  exactly  what  amounts,  and  from  whom,  he  is  unable  to  state. 
(4)  That  the  plaintiff  has  demanded  of  the  defendant  that  he  account  to  him 
for  the  money  so  collected,  and  pay  the  same  over  to  him;  but  hitherto  the 
defendant  has  wholly  neglected  and  refused  to  do  so,  and,  as  this  affiant  is  in- 
formed and  believes,  has  fraudulently  and  unlawfully  converted  the  same  to 
his  own  use,  with  the  intent  to  defraud  and  cheat  the  plaintiff.  (5)  That  the 
plaintiff  has  commenced  this  action,  and  has  issued  a  summons  herein. 

[Signed]  "H.  W.  Malloy, 

*' Sworn  and  subscribed  to  before  me  this  80th  day  of  September,  1887. 
[Signed]  "S.  Van  Amringe,  C.  S.  C." 

The  schedule  of  debts  accompanies  the  affidavit.  The  order  of  arrest  was 
made  returnable  "to  the  clerk  of  the  superior  court  of  New  Hanover  county, 
at  his  office,  in  the  city  of  Wilmington,  county  and  state  above  written,  on 
Wednesday,  the  18th  day  of  January,  A  D.  1888."  The  defendant  moved  to 
vacate  the  order  of  arrest,  and  in  support  of  said  motion  filed  an  affidavit,  ad- 
mitting )>aragraph  1  of  plaintiff's  affidavit;  and,  so  far  as  is  material  for  our 
consideration,  saying,  in  answer  to  the  affidavit,  in  substance,  that  in  the 
spring  of  1885  he  purchased  from  plaintiff  70  tons  of  Gibbs  guano,  for  which 
he  executed  three  notes,  and  that  in  October  of  the  same  year,  at  Gaff ney  City, 
S.  C,  be  indorsed  various  notes  and  accounts  to  the  plaintiff  as  a  collateral 
security  for  the  payment  of  the  three  notes;  that  by  agreement  the  said  notes 
and  accounts  were  left  in  defendant's  hands  with  the  understanding  that,  as 
defendant  collected  money  therefor,  he  would  apply  it  to  the  payment  of  the 
three  notes;  that,  when  said  collaterals  were  indorsed  to  plaintiff,  he  was  in- 
formed that  they  were  executed  to  defendant  for  various  brands  of  guano, 
(the  Gibbs,  among  them,)  and  that  defendant  was  selling  other  brands,  but 
that  he  had  enough  notes  and  accounts  to  pay  his  guano  indebtedness,  pro- 
vided he  could  make  collections,  and  that,  '* agreeably  to  said  understanding," 
he  did  collect  about  "^00  in  cash,  which  said  S800  represented  the  share  and 
percentage  which  Gibbs  guano  held  to  the  ^68  collected  on  said  not^a,  and 
that  the  $300  were  paid  to  plaintiff,  and  for  freights;"  that  about  $bOOof  said 
notes  were  collected  by  one  S.  S.  Ross,  and  applied  to  the  debts  of  T.  Davenport 
&  Co, ;  that  said  Ross  was  not  a  partner  of  defendant  in  the  purchase  and  sale  of 
the  Gibbs  guar  j,  but  was  a  partner  in  the  purchase  and  sale  of  other  guanos; 
that  in  November,  1885,  plaintiff  (by  his  agent  Malloy)  caused  defendant  to  be 
arrested  and  indicted  in  South  Carolina,  upon  a  charge  of  "breach  of  trust,  with 
a  fraudulent  intent,"  in  collecting  and  fraud  ulentlyconvei-ting  money  collected 
on  said  notes  and  accounts;  that  the  defendant  was  acquitted;  and  a  transcript 
of  the  indictment  and  verdict  of  "not  guilty"  accompanies  the  affidavit.  The 
third  paragraph*  of  plaintiff's  affidavit  is  denied,  and  so  is  the  fourth  para- 
graph, except  so  much  of  it  as  alleges  a  demand.  The  affidavit  further  states 
that,  **  in  a  civil  action  instituted  *  *  *  in  South  Carolina  by  the  Atlantic 
PhoB  Company  against"  him,  an  order  was  made,  a  copy  of  which  aooompa- 
niesthe  affidavit,  in  which,  among  other  things,  it  is  ordered  that  defendant  turn 
over  to  a  receiver  "all  notes,  accounts,  and  choses  in  action  m  his  possession, 
and  all  property  of  every  description,  ♦  ♦  *  except  the  sum  of  money 
found  by  the  referee  to  be  In  his  possession,"  etc.  The  court  finds,  so  the  or- 
der states,  in  substance,  that  the  defendant  had  made  an  explanation  of  the 
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(lispoBition  of  the  funds  referred  to.  The  defendant  further  says,  in  sub- 
stance, that  a  large  part  of  the  notes  and  accounts  were  not  collected  by  reason 
of  Malloy^s  (plaintiff's  agent)  interference  with  his  business  in  South  Carolina, 
by  which  he  was  greatly  injured,  and  that  other  sunjs  were  collected  by  one 
Moore,  his  agent,  and  Ross,  his  partner,  and  went  into  the  general  fund  of  T. 
Davenport  &  Co. ;  that  Boss  collected  a  large  portion  of  the  money  received 
from  the  notes  and  accounts  which  defendant  had  indorsed  to  plaintiff.  He 
denies  all  intention  to  defraud,  or  that  he  appropriated  any  of  the  plaintiff's 
money  to  his  own  use.  Malloy  (agent  for  plaintiff)  files  a  counter-affidavit, 
denying  any  such  agreement  as  that  contained  in  defendant's  affidavit,  or  that 
anything  was  said  about  the  sales  of  other  guanos,  or  that  defendant  had  in* 
formed  plaintiff  that  the  notes  and  accounts  were  for  the  sale  of  various 
brands  of  guano;  on  the  contrary,  the  defendant  "expressly  stated  that  they 
were  from  the  sale  of  plaintiff's  guanos,"  and  by  the  written  agreement  be- 
tween plaintiff  and  defendant  all  notes  and  aecounts  for  the  sale  of  the  guano 
were  to  be  held  fur  the  plaintiff  till  the  three  notes  were  paid.  The  written 
agreement,  a  copy  of  which  is  filed  with  the  affidavit,  is  to  the  effect  stated. 
The  affiant  further  states  that,  of  all  the  various  amounts  collected  by  the 
defendant,  only  $130  were  paid  to  the  plaintiff;  that  he  knew  that  the  de- 
fendant continued  to  make  collections,  and  that  it  was  after  full  and  ample 
knowledge  that  the  defendant  had  collected  money  which  he  refused  to  pay 
over;  ''that  he  had  him  arrested  on  the  charge  on  which  he  was  tried  and  ac- 
quitted, as  staled  in  defendant's  affidavit;"  that  the  money  collected  "was  ap- 
propriated by  defendant  to  his  own  benefit,  or  by  others,  with  his  full  knowl* 
edge  and  consent. "  The  defendant  moves  to  vacate  the  order  of  arrest  on  the 
following  grounds:  " (1)  That  the  order  of  arrest  is  defective,  in  that  it  fails 
to  state  when  it  is  returnable;  (2)  that  the  affidavit  upon  which  said  order  of 
arrest  was  granted  is  insufficient;  (3)  that  the  allegations  of  the  affidavit  upon 
which  said  order  of  arrest  was  granted  are  wholly  denied  by  the  affidavit  of 
the  defendant  filed  in  the  cause;  (4)  that  the  defendant  has  been  indicted  and 
tried,  by  a  court  of  competent  ju^^isdiction,  of  the  fraudulent  breach  of  trust 
alleged  in  the  affidavit,  upon  an  indictment  instituted  by  said  H.  W.  Malloy, 
agent  of  plaintiff,  and  was  acquitted;  (5)  that  the  defendant  is  a  non-resident 
of  the  state,  and  is  not  liable  to  arrest  for  the  causes  set  out  in  the  affidavit 
of  the  plaintiff's  agent,  H.  W  Malloy,  and  under  section  291  (2)  of  the  Code, 
(6)  that  the  collateral  security  indorsed  by  defendant  to  plaintiff  was  not  the 
property  of  plaintiff,  but  of  the  defendant,  and  the  defendant  did  not  stand  in 
a  fiduciary  capacity  or  relation  to  plaintiff,  and,  even  if  he  had  appropriated 
all  of  the  money  to  his  own  use,  he  would  not  be  guilty  of  fraud,  as  contem- 
plated under  section  291  of  the  Code;  (7)  that  the  alleged  fraudulent  conver- 
sion or  embezzlement  was  committed,  if  anywhere,  in  the  state  of  South 
Carolina."  The  court  rendered  the  following  judgment:  "This  motion  com- 
ing on  to  be  heard  before  me  on  affidavits  and  the  papers  herein  as  amended, 
and  it  appearing  to  the  court  that  the  allegations  set  forth  in  the  affidavit  of 
plaintiff  as  grounds  of  arrest  have  not,  upon  the  proofSt  been  sufficiently  re- 
butted, the  court  finds,  for  the  purpose  of  this  motion  only,  that  the  said  alle- 
gations are  true.  It  is  therefore  adjudged  that  the  motion  to  vacate  the  order 
of  arrest  is  refused. "    Prom  this  judgment  the  defendant  appealed. 

1%  Section  295  of  the  Code,  among  other  things,  provides  that  the  order 
"shall  require  the  sheriff  «  «  *  to  arrest  him,  [the  defendant,]  and  hold 
him  to  bail  in  a  specified  sum,  and  return  the  order,  at  a  place  and  time  therein 
mentioned,  to  the  clerk  of  the  court  in  which  the  action  is  brought, "  etc.  In 
exact  compliance  with  this  provision,  the  order  is  made  returnable  "  to  the  clerk 
of  the  superior  court  of  New  Hanover  county,  at  his  office,  in  the  city  of  Wil- 
mington, county  and  state  above  written,  on  Wednesday,  the  18th  day  of  Jan- 
uary, A.  D.  1888."   So  the  order  of  arrest  is  not  defective  in  that  respect. 

2.  Section  291,  subsec.  2,  Code,  authorizes  an  arrest  "in  an  action    *    *    * 
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for  money  received,  or  for  property  embezzled  or  fraudulently  misapplied,  by 
*  *  *  any  factor,  agent,  broker,  or  other  person  in  a  fldndary  capacity. 
«  «  *»  The  attiant  alleges  that  the  defendant  was  the  agent  of  the  plain- 
tiff, and  that,  as  such,  he  collected  money,  which  he  "fraudulently  and  un- 
lawfully converted"  to  his  own  use,  with  "intent  to  defraud  and  cheat  the 
plaintiff;"  and  we  think  the  affidavit  was  sufficient  to  warrant  the  order  of 
arrest. 

3.  The  affidavit  of  defendant  contains  a  statement  of  facts  in  avoidance  of 
the  plaintiff's  allegations,  rather  than  a  denial,  and  the  statement  is  not  very 
clear  or  satisfactory.  He  admits  that  the  notes  and  accounts  were  indorsed 
by  him  to  the  plaintiff,  and  were  ieft  with  him  for  collection.  Just  what  he 
means  when  he  says  that  he  collected  $800  in  cash,  which  said  $800  represented 
the  share  and  percentage  which  the  Gibbs  guano  held  to  the  $668  collected 
on  said  notes,  is  not  very  clear,  as  the  $668  is  nowhere  else  mentioned;  but 
we  assume  that  it  had  reference  to  the  alleged  fact  that  the  plaintiff  was  in- 
formed, at  the  time  the  notes  and  accounts  were  indorsed  to  him,  that  they 
were  executed  for  various  brands  of  guano.  The  defendant  also  says  thi^ 
some  of  the  notes  and  accounts  were  collected  by  one  Moore,  his  agent,  and 
by  one  Boss,  his  partner,  and  went  into  the  general  fund  of  T.  Davenport  & 
Co.  He  does  not  say  that  this  was  without  his  knowledge  or  approval.  His 
affidavit  is  met  by  the  counter-affidavit  of  Malloy,  supported,  in  a  material  re- 
spect, by  the  written  agreement  signed  by  the  defendant;  and  it  is  found,  and 
as  the  evidence  warranted,  by  the  court  below,  that,  for  the  purposes  of  this 
motion,  the  allegations  of  the  plaintiff  are  true,  and  the  third  ground  upon 
which  the  defendant  bases  his  motion  to  vacate  the  order  of  arrest  cannot  be 
maintained. 

4.  This  is  a  civil  action  instituted  in  the  superior  court  of  New  Hanover 
county  to  recover  money  which  the  plaintiff  alleges  the  defendant,  as  his 
agent,  had  collected,  and  neglected  to  pay  over  to  him,  and  which  he  refused 
to  pay  upon  demand;  and  the  plaintiff's  right  in  this  action  cannot  be  affected 
by  the  result  of  any  collateral  proceeding  or  prosecution  in  South  CaroliuH, 
and  the  fourth  ground  of  defendant's  motion  cannot  avail  him. 

5.  Chapter  69,  §  1,  Acts  1869-70,  (Code  Civil  Proc.  §  149;  Battle,  Revisal, 
176,)  authorized  arrest  and  bail  ^in  action  arising  on  contract,  where  the  de- 
fendant is  a  non-resident  of  the  state.  **  This  provision  has  not  been  brought 
forward  in  the  Code,  doubtless  because  it  was  thought  to  be  in  contnivention 
of  article  1,  §  16,  of  the  constitution,  which  declares  that  ** there  shall  be  no 
imprisonment  for  debt  in  this  state,  except  in  cases  of  fraud.  **  But  there  is 
no  constitutional  protection  against  "arrest  for  fraud,"  whether  the  person 
be  a  resident  or  a  non-resident;  and  it  would  be  a  singular  discrimination  in 
favor  of  non-residents  if,  when  within  the  jurisdiction  of  our  courts,  they 
should  be  allowed  immunities  not  accorded  to  our  own  citizens.  It  has  been 
held  that  under  subsection  4,  §  291,  Code,  a  defendant  cannot  be  arrested  un- 
less he  has  been  guilty  of  fraud  in  contracting  the  debt.  Mclfeely  v.  Haynes, 
76  Ni  C.  122.  The  cases  dted  by  counsel  for  defendant  (Brot/m  v.  Ashbouffh, 
40  How.  Pr.  226,  and  others)  have  reference  to  arrest  for  fraud  in  contract- 
ing debts,  and  not  to  the  class  of  cases  embraced  in  subsection  2.  In  Meh 
vin  v.  Melvin,  72  N.  C.  884,  it  is  said :  "  The  words  •  except  in  cases  of  fraud, ' 
are  very  broad,  and  they  comprehend,  not  only  fraud  in  attempting  to  hinder, 
delHy,  and  defeat  the  collection  of  a  debt  by  concealing  property  and  other  fraud- 
ulent devices,  but  embraces  also  fraud  in  making  the  contract, — false  repre- 
sentations, for  instance,  and  fraud  in  incurring  the  liability;  as  when  an  ad- 
ministrator, by  applying  the  funds  of  the  estate  to  his  own  use,  paying  his  own 
debts,  and  the  like."  We  think  the  case  before  us  comes  within  the  provis- 
ion of  subsection  2,  g  291,  Code;  and  that  the  fact  that  the  defendant  is  a  non- 
resident of  the  state  gives  him  no  immunity  from  arrest,  when  within  the  ju- 
risdiction of  the  courts  of  this  state. 
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6.  We  are  unable  to  see  any  force  in  the  sixth  ground  upon  which  the  de- 
fendant bases  his  motion.  His  own  evidence  shows  that  the  notes  were  in- 
dorsed to  the  plaintiff,  and  that  he  held  them  to  collect  for  the  plaintiff. 

7.  What  Is  said  of  the  fifth  ground  for  vacating  the  order  applies  to  the  sev- 
enth also.  If  a  person  in  South  Carolina,  whether  a  citizen  of  that  state  or 
of  this  state,  commits  a  battery  in  that  state  upon  a  citizen  of  this  state,  or 
doee  any  other  act  for  which  an  action  will  lie,  and  afterwards  comes  within 
the  jurisdiction  of  this  state,  he  would  be  liable  to  an  action  here,  and  the 
lex  fori  would  govern  it.  The  parties  are  within  the  jurisdiction  of  the  courts 
of  this  state.  The  relief  is  sought  here,  and  the  action  in  which  the  remedy 
or  relief  ia  sought,  is  governed  by  the  laws  of  this  state.    There  is  no  cfrror. 


GiLMORR  et  al. «.  Bright  et  nx. 
(S^ipreme  Court  of  North  CaroUrui,    October  99, 1888.) 

1.  Fbaudulbnt  Con ybtancbs— Action  to  Set  Aside— Submiasion  of  Issues  to  Jurt 
In  an  action  by  heirs  to  set  aside  a  conveyance  of  land  by  tbe  ancestor  to  defend- 
ant as  fraudulent  and  vMd.  where  the  court  submits  issues  to  the  jury  whether  the 
deed  is  fraudulent  and  volo,  and  whether  ft  was  obtained  as  a  security  for  a  debt, 
an  issue  whether  the  ancestor  died  seized  and  possessed  of  the  land  is  properly  re- 
fused:  the  Question  of  seizure  and  possession,  in  the  sense  which  carries  with  it  ow- 
nership of  the  laod,  having  already  been  sulncienUy  submitted. 

ia.  Homb8tbaj>— CoirvBTANOB— Failubb  of  Wife  to  Joih. 

Under  Const.  N.  C.  1868,  art.  10,  }  8,  requiring  voluntary  execution  of  a  conveyance 
by  the  owner's  wife,  and  her  private  examination,  to  enable  him  to  sell  a  homestead, 
one  who  owned  land,  and  was  married  before  the  adoption  of  the  constitution,  and 
who  has  never  had  the  land  allotted  and  set  apart  as  a  homestead,  has  the  right  to 
sell  without  the  consent  of  his  wife,  it  being  a  vested  right  of  whicn  the  state  cannot 
deprive  him. 

Action  by  Gilmore  and  others  against  Bright  and  others.    Judgment  for 
defendants,  and  plaintiffs  appeal. 

J.  H,  Header^  for  appellants.    John  Manning,  for  appellees. 

Davis,  J.  Civil  action  to  recover  laud  tried  before  Gilmek,  J.,  at  Febru- 
ary term,  1888,  of  Chatham  superior  court.  It  is  alleged  in  the  complaint  that 
Samuel  Gilmore  died  in  1874  or  1875,  seized  and  possessed  of  the  lands  de- 
scribed in  the  complaint,  and  the  plaintiffs  are  his  heirs  at  law ;  that  after  the 
death  of  said  Samuel  Gilmore  the  defendant  William  Bright  took  possession 
of  said  lands,  under  alleged  purchases  and  fraudulent  and  void  deeds  from 
said  Samuel  Gilmore.  and  that  they  have  recently  discovered  that  the  said 
Bright  obtained  possession  of  said  land  by  fraud,  which  was  not  discovered 
by  them  till  about  March,  1886;  that  the  deed  or  deeds  to  said  Bright  were 
not  for  the  value  of  the  land,  but  only  as  a  security  for  an  inconsiderable  sum, 
which  they  are  willing  to  pay,  and  they  ask  that  the  deed  or  deeds  to  the  de- 
fendant be  declared  only  a  security,  etc.,  and  for  an  account,  etc.  The  ma- 
terial allegations  of  the  complaint  are  denied,  and  the  defendant  also  relies 
upon  the  bar  of  the  statute  of  limitations.  It  is  stated  in  the  answer  that  the 
defendant  did  not  take  possession  of  the  lands  till  after  the  death  of  Samuel 
Oilmore,  and  that  the  defendant  ''purchased  with  the  nnderstanding  that  he 
was  not  to  dispossess  Samuel  Gilmore  during  his  life-time. "  The  case,  on  ap- 
peal, states:  "The  fbllowing  issues,  under  the  direction  of  his  honor,  were 
submitted  to  the  jury:  (1)  Are  the  deeds  from  Samuel  Gilmore  and  wife  to 
William  Bright  fraudalent  and  void?  (2)  Were  the  alleged  deeds  from  Sam- 
uel Gilmore  and  wife  intended  and  understood  to  be  surety  for  money  loaned? 
(3)  Is  the  demand  of  the  plaintiffs  barred  by  the  statute  of  limitations?  (4) 
What  is  the  annual  rental  value  of  said  land  and  premises?''  In  response  to 
the  first  and  second  issues  the  jury  answered  ''No."  Counsel  for  phiintiffs 
tendered  another  issue,  to- wit :  "  Did  Samuel  Gilmore  die  seized  and  possessed 
of  the  lands  described  in  the  pleadings?"   This  was  refused,  and  the  plaintiffs 
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excepted.  Plaintiffs  offered  in  evidence  two  paper  writings,  purporting  to  be 
deeds  of  bar^^ain  and  sale  from  Samuel  Gilmore  to  the  defendant  William 
Bright  for  tlie  lands  in  controversy, — one  bearing  date  the  27th  day  of  Sep- 
tember. 1872,  and  the  other  bearing  date  the  29th  day  of  August^  1872, — one 
of  whicii  said  deeds  only  was  sjgned  by  the  wife  of  the  said  bamuel,  who  was 
then  living,  to-wit,  the  deed  executed  on  the  29th  day  of  August,  1872.  The 
privy  examination  of  the  wife  of  said  Samuel  Gilmore  was  not  taken  to  either 
of  said  deeds,  nor  did  it  appear  that  she  had  ever  given  her  free  and  volnntary 
assent  to  either  of  said  deeds.  It  further  appeared  in  evidence  that  Samuel 
Gilmore  had  owned  and  occupied  said  lands  continuously  for  over  40  years 
prior  to  his  death,  in  1873;  that  he  and  his  wife,  Theany,  were  in  possession 
at  the  date  of  the  execution  of  said  deeds,  and  so  continued  in  possession  up 
to  the  date  of  the  death  of  said  Samuel,  his  wife  surviving  him.  It  further 
appeared  from  the  testimony  on  both  sides  that  said  Samuel  Gilmore,  at  the 
time  of  the  execution  of  said  deeds,  owned  no  other  lands,  and  the  value  of 
said  lands  so  conveyed  was  less  than  $1,000.  It  was  stated  in  the  complaint, 
and  was  in  evidence,  that  Samuel  Gilmore  purchased  the  lands  in  controversy 
in  the  years  1815  and  1835,  and  that  he  intermarried  with  his  wife,  Theany, 
long  before  1867.  The  plaintiffs  asked  the  court  to  give  the  following  special 
instructions:  "That  if  the  jury  believe  that  the  lands  in  controversy  were  the 
only  lands  owned  by  Samuel  Gilmore,  at  the  time  of  the  execution  of  the  deerls 
to  Bright,  that  they  were  of  the  value  of  only  $1,000  or  less,  and  that  himself 
and  wife  were  living  on  the  lands  at  the  time  of  the  execution  of  the  deeds, 
that  then  said  deeds  were  invalid,  and  passed  no  title  to  Bright;  it  appearing 
from  an  inspection  of  said  deeds  that  the  wife  of  Gilmore  was  not  privately 
examined  in  regard  to  her  voluntary  assent  to  the  execution  of  the  same,  as 
required  by  the  eighth  section  of  the  tenth  article  of  the  constitution  of  North 
Carolina."'  His  honor  declined  to  give  this  instruction,  but  told  the  iury  that, 
inasmuch  as  Gilmore  owned  the  lands,  and  was  married  prior  to  1867,  he  had 
the  right  to  convey  them  without  his  wife's  joining  in  the  deed.  Plaintiffs 
excepted.  His  honor  also  Instructed  the  jury  that  if  they  should  find  the 
deeds  from  Samuel  Gilmore  to  the  defendant  Bright  void,  then  said  Samuel 
Gilmore  died  seized  and  possessed  of  the  lands.  There  was  a  verdict  and 
judgment  for  the  defendants,  and  the  plaintiffs  appealed. 

1.  The  first  exception  presented  in  the  record  is  to  the  refusal  to  submit 
the  issue  tendered  by  the  plaintiffs.  It  is  insisted  by  counsel  for  the  plain- 
tiffs that  as  it  was  alleged  in  the  complaint  that  ''Samuel  Gilmore  died  seized 
and  possessed"  of  the  lands  in  dispute,  and  it  was  denied  in  the  answer,  it 
presented  an  issue  which  the  plaintiffs  had  a  right  to  have  passed  upon  by 
the  jury.  It  is  admitted  in  the  answer  that  Samuel  Gilmore  was  not  dispos- 
sessed during  his  life.  It  is  admitted  that  he  was  in  possession  at  the  time  of 
his  death;  but  whether  he  was  ''seized  and  possessed"  in  that  sense  which 
carried  with  it  the  ownership  of  the  land  was  properly  presented  in  the  issues 
submitted  under  the  direction  of  the  court,  and  the  issue  insisted  upon  was 
unnecessary,  and,  if  it  could  serve  any  purpose,  it  would  be  only  to  mislead 
and  confuse  the  jury.  The  material  questions,  so  far  as  they  determine  the 
ownership  of  the  land  in  cohtroversy,  were  whether  the  deeds  from  Gilmore 
to  Bright  were  fraudulently  obtained,  and  whether  they  were  intended  onlj 
as  a  security  for  a  debt.  These  questions  were  fairly  presented  by  the  issues 
submitted,  under  the  instruction  of  the  court,  and  there  was  no  error  in  re- 
fusing the  issue  tendered.  That  there  is  no  error  in  refusing  to  submit  un- 
necessary or  immatei'ial  issues  is  too  well  settled  to  need  citation  of  author- 
ities. 

2.  The  second  exception  was  to  the  refusal  of  the  court  to  give  the  instruc- 
tions asked  for  by  the  plaintiffs.  This  exception  is  not  well  founded.  The 
case  shows  that  the  lands  in  dispute  were  the  property  of  Samuel  Gilmore 
long  prior  to  the  adoption  of  the  constitution  of  1868.  and  that  he  and  bis 
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^wife,  Theany,  were  married  long  prior  to  that  time.  There  never  was  any 
allotment  of  the  said  lands  as  a  homestead,  nor  was  there  ever  any  petition  by 
the  said  Gilroore  to  have  such  an  allotment  made,  nor  was  there  ever  any  act 
of  his  indicating  any  purpose  voluntarily  to  liave  said  lands,  or  any  portion 
tliereof,  dedicated  to  the  purposes  of  a  homestead.  He  had,  prior  to  the  adop- 
tion of  the  constitution  of  1868,  the  absolute  right  to  sell  or  dispose  of  these 
lands  as  he  pleased,  without  the  concurrence  of  his  wife,  and,  if  he  chose  to 
clo  so,  without  her  consent,  and  against  her  will;  and  it  is  too  well  established 
by  the  authorities,  federal  and  state,  that  this  right  was  not  divested  by  arti- 
cle 10,  §  8,  Const.,  to  be  questioned  now.  The  state  could  not  by  its  consti- 
tution or  its  laws,  subsequently  adopted  or  enacted,  deprive  him  of  his  vested 
right  to  sell  or  dispose  of  the  land  in  question,  without  contravening  that  pro- 
vision of  the  constitution  of  the  United  States  which  declares  that  no  state 
shall  pass  any  **law  impairing  the  obligation  of  contracts."  Const.  U.  S.  art. 
1,  §  10.  Unless  a  person  whose  lands  were  acquired  prior  to  the  adoption  of 
the  constitution  of  1868,  and  whose  marriage  was  prior  to  that  date,  volun- 
tarily surrenders  his  right  of  alienation,  as  it  then  existed,  it  cannot  be  taken 
away  from  him.  He  may  surrender  this  right  by  having  the  land  allotted 
and  set  apart  as  a  homestead  upon  his  own  petition,  or  by  acquiescing  in  such 
an  allotment,  but  all  his  rights,  (except  as  they  may  be  affected  by  his  own 
acts,)  and  the  rights  of  his  creditors,  as  they  existed  prior  to  the  adoption  of 
the  constitution,  remain  unimpaired.  Edwards  v.  Kearzey^  96  U.  S.,  595; 
Sutton  v.  Askew,  66  N.  C.  172;  Bruce  v.  Strickland,  81  N,  C.  267;  Murphy 
V.  McNeill,  82  N.  C.  221;  Reeves  v.  Haynes,  88  N.  C.  310;  Fortune  v.  Wat- 
kins,  94  N.  C.  304;  Castlebury  v.  May^iard,  95  N.  C.  284;  and  the  numerous 
cases  cited  in  these  authorities. 

3.  'J'he  third  exception  was  to  the  charge  as  given.  This  exception  cannot 
be  sustained,  and  the  reasons  for  overruling  the  second  exception  apply  with 
equal  force  to  this. 

It  was  insisted  in  the  argument  of  counsel  for  plaintiffs  that  the  constitu- 
tional provision  that  ''no  deed  made  by  the  owner  of  a  homestead  shall  be 
valid  without  the  voluntary  signature  and  assent  of  his  wife,  signified  on  her 
private  examination  according  to  law, "  prescribes  a  mode  by  which  deeds 
shall  be  executed;  and  that  it  is  within  the  power  of  the  state  to  regulate  and 
determine  the  form  and  manner  in  which  the  deeds  of  its  citizens  shall  be  ex- 
ecuted, in  order  to  give  them  validity.  Undoubtedly  the  state  may  prescribe 
the  manner  or  form  in  which  deeds,  wills,  or  other  instruments  shall  be  ex- 
ecuted and  proved,  as  that  they  shall  be  signed  and  witnessed,  and  acknowl- 
edged or  proved,  before  some  designated  otllcer,  and  registered  in  a  manner 
prescribed;  but  it  can  prescribe  no  mode  or  form  of  conveyance  by  which  a 
vested  right  is  annulled  or  defeated.  It  cannot  prescribe  a  form  of  convey- 
ance that  will  defeat  the  right  to  convey.  Gilmore  had  the  right  to  convey 
the  lands  in  question  without  the  consent  of  his  wife,  and  the  state  had  no 
power  to  deprive  him  of  this  right  by  declaring  that  he  should  not  convey 
witiiout  her  consent.     There  is  no  error. 


Farrar  et  al,  «.  Staton. 
(Supreme  CouH  of  North  CaroWia,    October  29, 1888.) 
Appeal— Review— Decrbb  of  Supreme  Court. 

A  decision  of  the  supreme  court,  rendered  after  full  argument,  and  affirmed,  on 
rehearing,  will  not  be  reviewed,  in  the  absence  of  fraud,  on  the  sole  ground  of  a  false 
statement  of  a  material  fact  found  by  a  referee,  and  not  excepted  to,  but  known  to 
both  parties  at  the  hearing. 

Appeal  from  superior  court,  Edgecombe  county;  J.  F.  Graves,  Judge. 
This  was  a  proceeding  for  a  review  of  a  judgment  of  the  supreme  court 
upon  the  ground  of  an  erroneous  statement  of  a  material  fact  by  the  referee 
v.7s.E.no.l6— 48 
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appointed  by  the  lower  court.    For  former  opinions  in  this  case,  see  1  S.  £. 
Kep.  616,  and  3  S.  £.  Rep.  482. 

Howard  &  Martin^  Strong,  Gray  dk  Stamps,  for  petitioner.  Gilliam  dk 
Son  and  Baichelor  dk  Devereux,  for  defendant. 

Smitii,  G.  J.  At  spring  term,  1887,  of  this  court,  the  subject-matter  in 
controversy  in  this  action,  and  between  tliesame  parties  in  a  reverse  relation, 
involving  the  contested  right  to  the  surplus  proceeds  of  the  cotton  crop  con- 
veyed in  the  first  mortgage,  after  satisfying  the  second  debt,  was  considered 
and  dt^cided.  The  decision  then  made  was  reconsidered  upon  an  application 
to  rehear,  and,  at  the  term  next  succeeding,  affirmed.  Weathersbee  v.  Farrar, 
97  N.  C.  106, 1  S.  E.  Rep.  616,  and  98  N.  C.  255.  3  S.  E.  Rep.  482.  The  rul- 
ing by  wliich  the  excess  was  given  to  the  second  mortgage  was  based  upon 
the  finding  of  tlie  referee,  to  which  no  exception  was  sliown  in  the  record  to 
have  bef'n  taken,  tliat  the  crop  was  conveyed  in  both  mortgages;  and,  the  pro- 
ceeds of  the  sale  by  the  prior  mortgagee  being  mure  than  sufficient  to  pay  the 
secured  indebtedness,  it  was  held  that  the  excess  belonged  to  the  second  mort- 
gagee, and  could  not  be  diminished  by  advances  maite  to  aid  in  tiie  cultiva- 
tion and  preparing  of  the  crop  for  market,  in  the  absence  of  any  lien  perfected 
under  the  provisions  of  the  statute,  (Code,  §  1782.)  The  ruling  in  the  court  be> 
low,  while  there  made  irrespective  of  the  presence  of  the  crop  in  the  second 
mortgage,  and  upon  equitable  grounds,  was  affirmed  upon  both  hearings  in 
this  court,  so  that  there  have  been  three  concurring  adjudications  upon  the 
conflicting  claims  to  the  fund.  The  facts  are  fully  reported,  and  the  reasons 
given  in  support  of  the  conclusion  reached  set  out  in  the  cases,  so  that  it  is 
unnecessary  to  repeat  them  here.  The  present  suit  is  brought  for  a  reversal 
of  the  judgment  thus  deliberately  rendered  upon  the  record  then  before  us, 
and  which  now,  as  we  understand  from  the  argument,  is  admitted  to  be  con- 
sistent with  the  ruling  upon  the  ground  that  the  crop,  notwitlistanding  the 
ref erects  findings,  was  not  included  in  the  enumeration  of  the  property  as- 
Aligned  in  the  posterior  mortgage,  and  that  it  was  so  understood  and  acted  on 
in  the  court  below,  both  by  the  counsel  and  the  judge;  and  upon  the  trial  in  the 
coutt  below  at  spring  term,  1888,  the  judge  trying  the  cause  by  consent  finds 
as  follows: 

"This  cause  coming  on  to  be  heard,  a  jury  trial  being  expressly  waived, 
and  it  being  submitted  to  his  honor,  Judge  Graves,  upon  the  pleadings,  the 
affidavit  of  Judge  Shepherd,  and  the  papers  in  the  original  cause,  and  the 
same  being  heard,  his  honor  finds,  in  addition  to  the  fai  ts  admitted  on  the 
pleadings,  the  foil  owing  facts:  (1)  That  the  referee  made  his  report  in  the 
original  suit  to  the  fall  term,  1884,  of  Edgecombe  superior  court.  At  said 
term,  on  affidavits  filed,  the  defendants  in  that  suit  moved  to  set  aside  said 
report,  and  remove  the  referee,  which  motion  was  continued  to  spring  term. 
1885,  at  which  time  it  was  heard  and  denied.  (2)  At  spring  term,  1885,  mo- 
tion was  made  by  the  defendant  in  said  suit  for  leave  to  amend  his  answer, 
and  by  consent  said  motion  was  continued  until  spring  term,  1886.  (3)  That 
at  spring  term,  1886,  on  the  trial  before  Judge  Siiepiierd,  from  whose  judg- 
ment the  original  suit  was  carried  by  appeal  to  the  supreme  court,  the  motion 
for  leave  to  amend  was  again  asked.  That  it  was  conceded  tiiat  Mrs.  Weath- 
ersbee's  mortgage  did  not  cover  the  crop,  and  that  the  judge  tried  the  case  on 
that  theory;  that  in  giving  jud«<ment  the  judge  struck  from  account  as  al- 
lowed by  referee  the  cotton  and  C4)tton  seed  sold  at  the  sale,  because  he  desired 
to  find  the  proceeds  of  the  sale  of  the  personal  property  included  in  mortgage, 
as  distinguished  from  the  crop;  that  the  case  Wtis  decided  by  him  upon  no 
misappreiiension  as  to  whether  the  crop  was  covered  by  Mrs.  Weathersbi-e's 
mortgage,  but  entirely  upon  the  idea  that  it  was  not;  that  no  amendment  was 
actually  made.  (4)  That  cotton  and  cotton  seed  which  were  sold  [for  ^46) 
at  the  sale,  and  cliarflred  against  plaintiff  in  the  account  of  the  reiere*',  were 
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part  of  the  crop  in  controversy,  contained  in  0.  C.  Farrar's  mortgage;  and 
that  in  the  testimony  there  was  no  evidence  of  any  other  ciop,  or  that  the 
crop  was  in  Mis.  Weathersbee's  mortgage.  (5)  That  the  transcript  marked 
^  Exhibit  A '  is  a  true  copy  of  tiie  transcript  as  carried  on  appeal  to  the  supreme 
court,  in  the  original  suit;  that  before  the  case  was  called  in  the  supreme 
court,  by  consent  of  counsel,  the  motion  for  leave  to  amend  therein  set  forth 
was  marked  'allowed.'  (5)  That  the  mistake  was  made  by  plainliiTof  sup- 
posing that  the  record,  as  sent  up  and  amended  in  supreme  court,  showed 
that  the  case  was  tried  by  Judge  SHKPU£BDon  theconcession  that  Mrs.  Weath- 
ersbee's  mortgage  did  not  cover  the  crop.  (7)  That  on  the  29th  June,  1886, 
Mrs.  Weathersbee  assigned  for  value  her  interest  to  L.  L.  Btaton,  who  has 
been  made  a  paity  to  this  suit.  It  appearing  that  L.  L.  Staton,  has  purchased 
«nd  had  assigned  to  him  the  interest  of  8allie  F.  Weathersbee  in  this  action, 
4m  motion  it  is  ordered  that  he  be  made  a  defendant  in  this  case;  and  now, 
upon  consideration  of  the  foregoing  findings  of  fact,  and  all  the  matters  above 
set  out,  it  is  adjudged  that  the  defendant  go  without  day,  and  recover  of  the 
plaintiff  their  cost,  to  be  taxed  by  the  clerk*  and  that  the  plaintiffs  take  noth- 
ing by  their  action.  From  which  judgment  the  plaintiffs  appeal.  Kotice  of 
appeal  waived.  Time  allowed  until  June  20th  for  perfecting  appeal  and  fil- 
ing appeal-bond.  Penalty  of  bond  fixed  at  fifty  dollars.  This  the  22d  day  of 
May,  1888.  J.  F.  Gravjcs,  Judge  Presiding.'' 

The  action  now  prosecuted  seeks  to  have  the  judgment  reversed;  not  for 
that  it  is  erroneous,  pronounced  upon  the  facts  ascertained  and  reported,  and 
JI8  contained  in  the  record,  but  because  in  the  court  below  it  was  tried  upon 
the  general  under^ttanding  that  the  crop  was  not — as  in  fact  it  was  not^con- 
veyed  in  the  second  mortgage»and  that  the  ruling  was  upon  this  basis,  in 
which  theie  was  error;  while  by  inadvertence  the  case  on  appeal,  upon  which 
the  decision  was  made  in  this  court,  states  that  the  crop  was  embraced  in  the 
second  subject  to  the  first  mortgage  deed. 

The  first  suggestion  that  occurs  to  us  is  the  novelty  of  this  mode  of  procedure 
to  rectify  an  error  after  successive  final  adjudications,  and  the  absence  of  any 
precedents  referred  to  or  found  by  us  to  SHUction  the  procedure,  either  in  our 
own  or  other  courts.  At  law  and  under  our  former  system  the  final  judg- 
ment, except  by  writ  of  error,  concluded  the  cause,  and,  after  the  term,  WiiS 
irreviewable.  In  equity  the  cause  could  be  reheard,  before  the  enrollment  of 
the  final  decree,  upon  the  decree  itself,  or  upon  any  intermediate  orders,  when 
an  application  was  made  in  apt  time;  and  could,  after  enrollment,  be  rfcon- 
«ider^  upon  a  bill  of  review.  In  this  state  the  ruling  in  a  court  of  law  or  in 
a  court  ot  equity  wfis  reviewable  by  appeal  substituted  in  place  of  the  other 
remedy;  but  the  distinction  between  final  decrees  based  upon  the  enrollment 
has  been  obliterated,  and  the  form  of  procedure  for  a  reviewal  is  the  same. 
As  the  appellate  court  and  its  .jurisdiction  were  formerly  the  creature  of  the 
statute,  it  was  held  in  Society  v.  HollUter^  1  Jones,  Kq.  10,  that  the  supreme 
court  could  not  entertain  an  original  bill  to  review  one  of  its  own  final  de- 
crees, and  that  such  a  procedure  was  admissible  only  in  the  court  of  equity 
-of  the  county.  But  such  jurisdiction  authorizing  the  reliearing  of  its  own  de- 
crees upon  a  proceeding  begun  within  five  years  after  they  have  been  entered 
has  been  conferred  upon  the  supreme  court  by  an  act  of  the  legislature,  aod 
was  exercised  up  to  the  recent  constitutional  changes.  He  v.  til.  c.  32,  ^17. 
The  present  court  derives  its  jurisdiction  from  the  constitution,  and,  combin- 
ing in  one  the  functions  of  both  courts  by  its  rules  and  the  statute,  may  now 
review  and  correct  any  errors  found  to  be  in  its  final  judgment,  upon  an  ap- 
plication to  rehear  made  within  20  days  of  the  next  term  following  the  rendi- 
tion, as  it  may  also  upon  newly-discovered  evidence.  Code,  §  96b;  liule  12, 
i)2  N.  C.  Rep.  849.  Besides  this  power  of  correction  of  its  own  errors  after 
the  determination  of  the  cause,  it  is  also  invested  with  ihe  authority  conferred 
upon  the  superior  court  by  the  Code,  §  274,  to  relieve  a  party  from  a  judg- 
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ment  taken  against  him  through  his  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect.  WaxU  ▼.  Netobern,  73  N.  C.  818;  Home  v.  Honie^  lb  N. 
G.  101.  These  seem  to  indicate  tlie  extent  and  the  limitations  put  upon  the 
exercise  of  the  power  to  interfere  with  the  final  adjudications  of  this  court 
after  the  expiration  of  the  term  when  they  are  rendered,  except  by  a  new  ac- 
tion impeaching  the  Judgment  for  fraud  or  other  sufficient  cause,  and  th]» 
must  originate  in  the  superior  court  even  when  the  final  determination  is  in 
this  court,  as  decided  in  Kincaid  v.  Cordy,  Phil.  Eq.  270,  We  do  not,  of 
course,  refer  to  amendments,  and  the  correction  of  irregularities  in  the  pro- 
ceeding, for  the  making  of  which  no  definite  limits  of  time  are  prescribed. 
As  the  suit  first  instituted  was  one  appertaining  to  matters  cognizable  in  the 
court  of  equity  in  the  former  system  of  divided  Jurisdictions,  we  most  look 
into  its  rules  and  practice  to  see  how  far  and  under  what  circumstances  inter- 
ference with  its  final  decrees  was  allowed  for  errors  committed  in  rendering 
them,  and  whether  any  support  is  given  to  the  present  proceeding.  ** After  a 
decree  has  been  enrolled,"  it  is  said  in  2  Daniell,  Oh.  Pr.  1232,  **it  can  only  be 
altered  on  a  bill  of  review,  or  by  an  appeal  to  the  house  of  lords."  And  sa 
Mr.  Justice  Story  remarks:  ** There  are  but  two  cases  in  which  a  bill  of  re- 
view is  permitted  to  be  brought,  and  these  two  cases  are  settled  and  declared 
by  the  first  of  the  ordinances  in  chancery  of  Lord  Chancellor  Bacon  respect* 
ing  bills  of  review,  which  oixiinances  have  never  been  departed  from.  ^  Story^ 
Eq.  PL  g  404.  These  two  cases  are  stated  to  be  for  the  correction  of  "error  in 
law  appearing  upon  the  face  of  the  decree,"  (section  405,)  and  "that  yon  can- 
not look  into  the  evidence  in  the  case  in  order  to  show  the  decree  to  be  erro- 
neous in  its  statements  of  facts;  and  this  is  declared  to  be"  established  doe- 
trine.  Section  407.  "The  second  case  is  upon  the  discovery  of  new  matter; 
such,  for  example,  as  the  discovery  of  a  release  or  receipt,  which  woald  change 
the  merits  of  the  claim  upon  which  the  decree  was  founded."  He  adds  that 
"leave  to  file  the  bill  of  review  for  this  cause  will  not  be  granted  without  an 
affidavit  that  the  new  matter  could  not  be  produced  or  used  by  the  party  claim- 
ing the  benefit  of  it  in  the  original  cause."  Section  412.  The  same  general 
exposition  of  the  rule  in  reference  to  bills  of  review  is  found  in  Mitf.  £q.  Pl» 
78,  79;  in  2  Madd.  Ch.  Pr.  539,  and  in  other  authorities,  as  well  as  in  the  de- 
cisions of  our  own  court.  "A  fact  misunderstood,"  says  the  second  author 
cited,  at  page  589,  "and  not  introduced  into  the  decree,  may  be  aground  for  an 
appeal,  but  not  for  a  bill  of  review."  "The  only  two  grounds  upon  which  a 
bill  of  review  can  be  enteitained, "  remarks  Taylor,  C.  J.,  "are— -F»r»t,  for 
error  apparent  on  the  face  of  the  decree;  second^  for  new  matter  discovered 
since. "  Simms  v.  Thompson^  1  Dev.  Eq.  197.  To  same  effect  are  Barnes  v. 
Dickinson,  Id.  826,  and  other  cases. 

It  is  equally  well  settled  that  a  decree  may  be  impeached  and  annulled  for 
fraud,  which  vitiates  whatever  it  enters  into  in  the  transactions  and  dealinga 
of  men  with  each  other.  A  bill  for  this  purpose,  original,  yet  in  the  nature 
of  a  bill  of  review,  will  be  entertained  when  the  decree  has  been/  obtained  by 
fraud  or  imposition,  "for  these  will  infect  judgments  at  law  and  decrees  of  all 
courC^,  but  they  annul  the  whole  in  tlie  consideration  of  courts  of  equity." 
Story,  Eq.  PI.  §  426;  Kincaid  v.  Conly,  supra.  Mr.  Story  mentions  no- 
other  ground  except  that  arising  out  of  a  fraud  practiced  in  procuring  a  de- 
cree by  imposition  or  other  means,  nor  have  the  researches  of  counsel  nor  our 
own  discovered  any  case  of  recognized  authority  to  warrant  the  impeachment 
of  a  final  decree  upon  other  grounds.  It  would  very  much  impair  confidence 
in  the  integrity  of  judicial  proceedings  if  the  sanctity  of  the  judgments  of  its 
courts  could  be  invalid  upon  other  grounds.  The  present  action  springs  from 
no  such  imputation,  for  it  does  not  appear,  nor  is  it  alleged,  that  any  fraud  or 
imposition  was  practiced,  or  that  the  court  labored  under  any  misapprehen- 
sion of  the  facts  set  out  in  the  record  in  arriving  at  a  determination  of  the- 
cause,  or  that  the  ruling  based  upon  such  facts  is  erroneous,    Theappeal  was 
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argued  and  decided  npon  these  facts,  and  not  upon  the  evidence;  for  the  par- 
ties consented  to  tiie  reference  and  to  the  conferring  upon  the  referee  the  power 
which  he  exercised.  The  difficulty  grows  out  of  the  failure  of  appellants  to 
place  before  the  court  the  case  as  decided  below,  the  ruling  in  which  is  af- 
flrmed;  and  if  a  reformation  under  these  circumstances,  or  a  reformation  of 
the  judgment  were  tolerated,  the  great  maxim  so  conducive  to  peace,  and  so 
long  recognized,  ifUere$t  r&i  publicce  ut  Hi  finis  jitum,  would  be  practically 
.abrogated,  and  controversies  would  have  no  certain  ending.  This  maxim  is 
xeeognized  in  many  of  our  own  adjudications.  Teague  v.  Perry,  64  N.  0. 89; 
J^etbles  V.  Horton,  Id.  374;  Atkiiuon  v.  Cox.  Id.  576;  Bledsoe  v.  Nixon,  69 
:N.  0.  81.  It  is  no  answer  to  this  to  say  that  there  should  be  a  remedy  for  ev- 
ery  wrong  or  erroneous  decision,  for  it  devolves  upon  parties  to  the  litigation 
to  see  to  it  that  the  wrong  or  error  is  not  committed,  and  this  at  the  proper 
time.  There  is  no  remedy  for  the  results  of  a  want  of  care  and  attention  be- 
.stowed  upon  the  case  at  the  hearing,  except  as  provided  in  the  statute,  when 
it  comes  from  excusable  negligence,  and  then  the  relief  is  in  the  discretion  of 
ithe  court;  and  this  is  not  a  case  of  the  kind,  nor  is  the  relief  asked  in  the  mode 
pointed  out.  The  appellants  seek  to  reverse  a  decree  rendered  after  full  ar- 
igument,  and  reheard  and  affirmed,  upon  the  sole  ground  of  a  false  statement 
•of  a  fact  found  by  the  referee,  and  not  excepted  to;  and  we  are  asked  to  go  bo- 
hind  that  finding,  and  reverse  it  upon  evidence  which,  though  sent  up,  was 
-not  properly  before  us  at  the  hearing,  and  of  which  both  parties  had  ttie  full 
knowledge  furnished  by  the  record.  The  absence  of  any  case  sustaining  the 
4ipp]ication  tends  strongly  to  prove  it  has  no  foundation  in  the  law  and  prac- 
tice of  the  courts,  and  is  an  innovation.  We  therefore  affirm  the  judgment 
.rendered  in  the  court  below. 


State  «.  Pugh. 
(Suprenne  Court  of  North  Caroliiui.    November  6, 1888.) 
J^88An.T  AND  Battbrt— Criminal  Prosecution— Evidence. 

Defendant,  a  policeman,  grasped  prosecutor,  who  wasenngedin  a  fight,  and  was 
advancing  on  his  retreating  adversary,  and  bade  him  consider  himself  under  arrest. 
Prosecutor  did  not  heed  the  arrest,  but  continued  the  fight^nd  was  in  the  act  of 
striking  his  adversary,  when  he  was  struck  bv  defendant.  JSeld^  that  the  question 
whether  the  officer  ea[6rclsed  unnecessary  violence  towards  prosecutor  should  have 
been  left  to  the  jury. 

Appeal  from  criminal  court,  New  Hanover  county;  Meares,  Judge. 
The  defendant,  Pugh,  a  policeman  in  the  city  of  Delaware,  was  indicted  for 
^assault  and  battery.    From  a  judgment  of  conviction  he  appeals. 

Du  Brutz  Cutlar,  for  appellant.    The  Attorney  General,  for  tlie  State. 

Merrimon,  J.  The  evidence,  certainly  parts  of  it,  tended  to  prove  that  the 
defendant  was  a  policeman  in  the  line  of  his  duty;  that  he  found  the  prosecu- 
tor engaged'in  a  fight,  advancing  upon  his  retreating  adversary,  one  Bailey; 
Tthat  he  grasped  the  prosecutor  on  the  shoulder  while  he  was  so  engaged,  and 
bade  him  *' consider  himself  under  arrest;''  that  the  latter  cast  his  eye  at  him, 
•but  did  not  heed  the  arrest,  or  desist  from  the  fight,  but  went  right  on  strik- 
ing at  Bailey,  and  was  in  the  act  of  striking  him,  when  ho  struck  the  prose- 
cutor with  bis  club. — one  usually  carried  by  policemen, — ^and  that  the  blow 
was  given  to  prevent  him  from  striking  Bailey. 

It  was  the  duty  of  the  defendant  to  interfere  and  suppress  the  fight,  and,  if 
need  be,  he  might,  in  good  faith,  strike  a  reasonable  blow  for  the  purpose. 
While  he  had  no  authority  to  strike  an  unnecessaiy  blow,  or  one  grossly  in 
•excess  of  what  was  necessary  for  the  purpose,  and  wanton,  he  was  the  judge 
«f  the  force  to  be  applied  under  the  circumstances,  and  he  would  not  be  guilty 
of  an  assault  and  battery  unless  he  arbitrarily  and  grossly  abused  the  powers 
4X>nfided  to  him;  and  whether  he  did  or  not  was  an  inquiry  to  be  submitted 
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to  the  jury,  under  proper  instructions  from  the  court.  A 'grossly  unneces- 
sary, excessive,  and  wniiton  exercise  of  force  would  be  evidence — strong  evi- 
dence—of a  willful  and  malicious  purpose;  bat  the  jury  ought  not  to  weigh 
the  conduct  of  the  officer,  as  against  him,  in  "golden  scales."  The  presump- 
tion is  he  acts  in  good  faith.  This  is  the  rule  applicable  in  soch  cases  as  the 
present  one,  as  settled  in  State  v.  8talcup^  2  Ired.  50;  State  T.  McNinch,  9D 
X.  C.  696,  and  the  cases  there  cited.  See,  also,  State  v.  Bland,  97  N.  C.  43Hr 
2  S.  E.  Rep.  460.  The  court  Instructed  the  jury  "that,  if  they  believed  the 
evidence  of  the  witnesses,  even  upon  the  testimony  of  the  defendant  himselfr 
the  defendant  was  guilty  because  the  prosecutor  offered  no  resistance  to  the 
officer,  and  there  was  no  necessity  for  the  blow."  But  there  was  evidence 
that  the  prosecutor  persisted  in  the  fight  after  and  while  the  defendant  had 
hold  of  him,  and  he  persisted  in  it  until  he  was  forced  to  desist  by  the  blow. 
Tills  was  evidence  of  resistance  to  the  officer,  and  of  the  necessity  to  exercise 
force  to  suppress  further  violence.  In  view  of  this  evidence,  the  case  should 
have  been  submitted  to  the  jury  substantially  as  indicated  above.  There  is 
error.  Let  this  be  certified  to  the  criminal  court  according  to  law.  It  is  so 
ordered. 


Long  V/ Davidson. 
{Sitprt^me  Cmirt  of  North  Carolina.    November  5, 1888.) 
CusTOsr  AND  UsiAOE— Evidence— Knowledge  of  Parties. 

A  building  contract  provided  that  the  building  was  to  be  erected  of  bricks  at  13.40 
per  thousand^  **  wall  count,  solid  measure. "  HeUl,  that  evidence  was  competent  to 
show  that  these  words  were  universally  understood  among  brick-masons  and  con- 
tractors to  mean  that  the  space  occupiecl  by  doors  and  windows  was  to  be  included 
in  the  estimate  as  if  it  were  built  up  with  brick.  Held,  also,  that  the  fact  that  de- 
fendant did  not  know  that  such  was  the  meaning  of  the  words  was  no  defense. 

Action  on  contract  brought  by  Long  against  Berry  Davidson.  Verdict  and 
judgment  for  plaintiff,  and  defendant  appeals. 

Whitaker  d-  McLean,  for  appellant.     Graham  &  Ruffin,  for  appellee. 

DA^as,  ,T.  Civil  action  originally  commenced  before  a  justice  of  the  peace 
and  carried  by  appeal  to  the  superior  court  of  Alamance  county,  and  tried  be- 
foi-e  Gilmer,  Judge,  at  March  term,  1888.  Tlie  plaintiff's  demand  was  for 
61H3.86,  as  a  balance  due  upon  a  contract  with  the  defendant  for  building  a 
house.  The  defendant  answered,  insisting  that  he  had  overpaid  the  plaintiff 
the  sum  of  $7.53,  for  which  he  set  up  a  counter-claim.  On  the  trial,  the  plain- 
tiff, in  bis  own  behalf,  testified  in  substance  that  he  contracted  with  the  de- 
fendant to  build  a  brick  house  for  him;  that  their  express  agreement  was  that 
he  WHS  to  be  paid  $2.40  per  tliousand  for  laying  brick,  to  be  estimated  by 
"wall  count,  solid  measure."  Upon  being  asked  what  was  meant  by  "wall 
count,  solid  measure,"  which  was  objected  to  by  the  defendant,  the  witness,, 
after  stating  that  he  had  been  in  the  business  of  contractor,  and  laying  brick, 
and  building  brick  houses,  for  msny  years,  was  allowed  to  testify  that  **  wall 
count,  solid  measure,"  had  a  ceilain  meaning  among  brick-masons  and  con- 
tractors for  brick  work,  "which  obtained  universally,  and  especially  in  Al- 
amance and  Guilford  counties,"  in  which  latter  county  defendant's  house  was 
built.  The  witness  was  further  permitted  to  testify,  under  objection  by  de- 
fendant, that  among  those  skilled  in  laying  brick,  and  among  contractors  for 
such  work,  the  words,  "wail  count,  solid  uieasure,"  meant  "that  walls  of  the 
building  were  to  be  estimated  without  reference  to  windows  or  doors,  as  if  the 
Wjills  were  solid  work;  and  that  the  brick  were  to  be  computed  at  the  rate  of 
eighteen  (18)  brick  to  every  cubic  foot  in  the  walls;  that,  estimating  the  de- 
fendant's house  by  this  rule,  the  number  of  brick  for  which  he  was  entitled 
to  pay  was  224,885;  ♦  ♦  •  that  defendant  had  paid  plaintiff  on  his  work,, 
at  divers  times,  sums  amounting  to  $380.05,  thus  leaving  a  balance  due  him 
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of  IMG3.80."  The  dtsfendant.  Berry  Davidson,  then  testified  in  his  own  be- 
hiilf ,  in  substance,  that  the  plaintiff  agreed  to  lay  the  brick  for  S2.40  per  thou- 
sand ;  that  he  asked  the  plaintiff  whether  he  would  charge  for  ttie  doors  and 
windows  as  if  they  were  laid  in  brick,  and  was  told  that  he  would;  tliat  with 
this  understanding  the  contract  was  made;  that  at  the  time  not  one  word  was 
said  about  "wall  count,  solid  measure;"  that  defendant  purchased  the  brick 
with  which  the  house  was  built;  that  there  were  only  155,219  used,  which,  at 
62.40,  came  to  $372.52,  which  was  $7.53  less  than  he  had  paid  the  plaintiff; 
that  he  knew  nothing  of  any  such  rule  for  counting  as  was  alleged  by  the 
plaintiff  to  obtain  among  masons,  contractors,  etc\,  and  that  the  first  he 
knew  of  any  purpose  on  plaintiff's  part  to  estimate  the  number  of  brick  by 
any  such  rule  wtis  after  the  work  was  done,  when  he  objected,  and  insisted 
on  ascertaining  the  number  of  brick  by  actual  count.  Witness  also  testified 
that  he  was  a  builder  and  contractor,  and  had  worked  in  stone  and  brick,  and 
that  the  brick  used  were  larger  than  the  average  size,  being  8^x4^x3,  the  usual 
size  being  8x4x3.  J.  W.  Long  testi  fled  to  the  same  facts,  and  that,  owi  ng  to  tlie 
size  of  the  brick,  it  required  from  34,000  to  37,000  less  to  do  the  vfork.  That 
18  bricks  of  the  common  size  made  a  cubic  foot,  while  14|^  of  the  size  used 
made  a  cubic  foot.  IJ^e  plaintiff  introduced  other  experts  who  testified  that 
the  words  "  wall  count,  solid  measure, "  had  an  established  signification  ftmong 
brick-masons  and  contractors,  and  that  they  meant  that  the  walls  of  theluiild- 
ing  were  to  be  estimated  as  solid,  without  reference  to  windows  and  HJbors, 
and  the  brick  to  be  computed  at  18  per  cubic  foot;  to  all  of  which  defendant 
excepted.  Defendant  then  introduced  T.  C.  Oakley  and  T.  S.  Christain^iliuild- 
ers  and  contractors  in  brick  work,  who,  in  answer  to  the  question  aslrtb  how 
they  estimated  brick  work,  and  what  was  the  usage  in  Durham  amoKg  brick* 
masons  and  contractors,  said  it  depended  wholly  on  the  contract;  tha^  some- 
times parties  would  contract  with  reference  to  the  size  of  the  brick,  and,  when 
under  the  usual  size,  it  was  usual  to  charge  more  per  thousand.  4>n  cross- 
examination,  they  testified  that  among  brick-masons  and  contractors  **wall 
count,  solid  measure,''  would  be  universally  understood  to  mean  that  the  walla 
were  to  be  estimated  as  if  the  doors  and  windows  were  laid  solidly  in  brick, 
and  the  number  of  brick  computed  at  18  per  cubic  foot;  "wall  count,  solid 
measure,"  being  terms  of  art  among  masons,  contractors,  and  others.  The 
defendant  insisted  that  the  jury  should  find  the  terms  of  the  contract  as  made 
by  the  parties,  and  ttiat  it  was  not  competent  for  tlie  plaintiff  to  offer  evidence 
to  explain  the  terms  used  by  the  parties;  and  that  no  custom  or  usage  could 
be  shown  '* unless  the  same  was  reasonable,  certain,  uniform,  and  universal, 
and  known  to  the  defendant,  or  brought  to  his  knowledge,  at  the  time  the 
contract  was  made;  and  that  the  proper  mode  of  counting  the  bricks  in  the 
walls  was  by  actual  count."  His  honor  instructed  the  jury  that  when  the 
terms  of  a  contract  are  ascertained,  its  construction  is  a  matter  of  law  for  the 
court;  but  that  when,  as  in  this  case,  the  parties  differ  as  to  the  terms  of  their 
contract,-->the  plaintiff  saying  that  it  was  expressly  stipulated  between  them 
that  the  number  of  bricks  were  to  be  ascertained  by  "wall  count,  solid  meas- 
ure," while  the  defendant  testified  that  no  such  agreement  was  made, — then 
it  devolved  upon  the  jury  to  say  what  were  the  terms  of  the  contract  as  en- 
tered into  between  the  parties.  That  if  they  should  find  that  no  such  terms 
were  used  as  contended  for  by  plaintiff,  then  the  rule  for  computing  the  bricks 
in  the  wall  would  be  by  actual  count.  That  if  they  believed  that,  accord- 
ing to  the  conlmct,  it  was  agreed  that  the  bricks  were  to  be  ascertained  by 
"wall  count,  solid  measure,"  then  the  jury  must  pass  upon  and  determine  the 
meaning  of  those  terms, — that  is,  if  they  should  believe  that  such  terms  were 
words  of  art,  and  had  a  special  signification  among  builders  and  contractors 
and  others;  but  that  after  they  had  ascertained  the  meaping  of  such  terms  it 
was  still  the  duty  of  the  court  to  construe  the  contract.  That  if  they  should 
believe  that  the  parties  to  this  contract  stipulated  that  the  count  of  the  brick 
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was  to  be  made  by  "wall  count,  solid  measure/'  and  that  these  terms  were 
terms  of  art.  and  meant,  among  contractors,  builders,  and  others,  that  the 
count  was  to  be  made  by  ascertaining  the  number  of  cubic  feet  in  the  wall 
and  then  multiplying  that  number  by  18,  as  the  number  of  bricks  of  av- 
erage size  needed  to  malce  a  cubic  foot,  then  they  should  find  for  the  plain- 
tiff. But  if  they  believed  that  no  such  terms  as  these  were  used,  or  that,  if 
used,  they  had  no  such  signification,  or  were  not  terms  of  art,  (and  it  was  the 
duty  of  the  plaintiff  to  satisfy  the  jury  upon  all  these  points  by  a  preponder- 
ance of  evidence,)  then  they  should  find  for  the  defendant.  To  this  charge 
the  defendant  excepted. 

Whether  the  contract  was  that  the  bricks  were  to  be  laid  at  92.40  per  thou- 
sand, "wall  count,  solid  measure,"  as  insisted  by  the  defendant,  and  about 
which  there  was  conflicting  evidence,  was  a  question  properly  left  to  the  jury; 
and  all  the  exceptions  of  the  defendant,  both  to  evidence  and  to  the  charge 
of  the  court,  may  be  comprehended  in  the  single  question :  if  the  contract  was 
that  82.40  per  thousand,  "wall  count,  solid  measure,"  were  to  be  paid  for  lay- 
ing the  bricks,  is  it  competent  for  the  plaintiff  to  show  what  was  meant  by 
those  words?  Did  they  have  a  confined  and  limited  local  meaning,  unknown 
to  the  defendant,  and  different  from  the  ordinary  meaning  which  the  words 
would  import?  or  did  they  have  an  established,  uniform,  and  universal  mean- 
ing among  those  who  used  them?  Are  there  two  meanings  conveyed  by  the 
words, — one  limited  and  local,  and  the  other  general  and  universal?  "A  mere 
local  usage,"  as  was  said  by  Buffin,  C.  J.,  in  Jones  v.  Allen,  5  Ired.  473, 
cited  by  counsel  for  defendant,  "in  a  small  part  of  the  country,  cannot  change 
the  law;"  but  if  there  is  an  "established  general  custom,  that  would,  in  truth, 
be  the  law. "  The  question  in  that  case  was  whether  the  hirer  of  a  slave,  who 
had  employed  a  physician  to  attend  the  slave  when  sick,  or  the  owner,  was 
liable  for  the  medical  bill.  There  was  no  evidence  of  an  established  geneml 
custom;  but  the  plaintiff  in  that  case  proposed  to  show  "that  in  the  section 
of  the  county  where  the  hiring  took  place,  it  was  the  custom"  for  the  owner 
to  pay  for  medical  attendance.  This  was  not  allowed,  and  the  same  was  held 
to  be  the  law  in  Cooper  v.  Purvis,  1  Jones,  (N.  C)  141.  If  the  contract  was 
that  the  building  was  to  be  erected  of  brick  at  S2.40  per  thousand.  "  wall  count, 
solid  measure,"  it  must  be  that  something  was  meant  by  the  terms  used;  and 
there  is  no  confiict  in  the  testimony  as  to  what  that  meaning  was,  nor  does  it 
appear  from  the  evidence  that  they  had  any  other  meaning.  So  far  from  iiav- 
ing  a  local  meaning,  different  from  the  general  meaning,  it  appears  from  the 
evidence  that  they  have  one  established  meaning,  universally  understood  among 
brick-masons  and  contractors.  If  the  terms  are  only  used  in  a  particular 
trade,  or  service,  or  calling,  the  meaning  must  be  gathered  from  the  testimony 
of  pei-sons  acquainted  with  the  trade,  or  service,  or  calling  in  which  the  terms 
are  employed,  and  it  is  for  the  jury  to  ascertain  the  meaning  of  the  terms 
used ;  but  when  the  terms  of  the  contract  are  ascertained,  the  construction  of 
the  contract  is  matter  for  the  court.  SUverthom  v.  Fowls,  4  Jones,  (N.  C.) 
362.  It  is  true  the  defendant  says  that  no  such  contract  as  is  alleged  by  the 
plaintiff  was  made,  and  "that  he  knew  nothing  of  any  such  rule  for  counting 
brick,  as  was  alleged;"  but  if  the  terms  of  the  contract  were  as  alleged  by  the 
plaintiff,  it  was  the  misfortune  of  the  defendant  to  have  agreed  to  pay  $2.40 
per  thousand,  "wall  count,  solid  measure,"  in  ignorance  of  the  meaning,  and 
the  only  meaning,  as  appears  from  the  testimony,  conveyed  by  the  terms  used 
in  making  the  contract,  and  without  informing  himself  of  the*fact  that  they 
had  at  least  one  meaning.    There  is  no  error. 
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Wiggins  f>.  Gutiirib. 
{Supreme  Cawrt  of  North  Carohna.    November  12, 1888.) 

~1»  Witness— Chobs-Examination. 

In  an  action  to  recover  for  lumber  used  in  defendants  house,  which  plaintllt 
alleged  he  sold  to  the  builder  for  defendant's  use,  plaintiff  was  asked  on  cross-ex- 
amination why  he  had  charged  the  lumber  to  the  builder,  and  stated  that  the  builder 
gave  orders  on  defendant  for  the  money.  Held,  that  plainUfl  had  a  right  to  sustain 
his  statement  by  introducing  such  an  order  as  a  part  ox  his  explanation. 

-2.  Sale— Action  for  Prick— Statute  of  Frauds. 

The  point  in  controversy  being  whether  defendant  contracted  himself  for  the 
lumber,  an  instruction  that,  **if  the  bills  of  lumber  were  sold  and  delivered  to  the 
builder  under  contract  between  him  and  the  plaintiff,  then  the  same  became  the  debt 
of  the  builder,  and  plaintiff  could  not  hold  defendant  responsible  unless  he  bound 
himself  in  writing  to  pay  it,  **  was  properly  refused. 

-^  Pleading— Statement  of  Account. 

Code  N.  C.  1 259,  provides  that  a  party  need  not  ''set  forth  in  a  pleading  the  items 
of  an  account  therein  alleged;  but  he  shall  deliver  to  the  adverse  party,  within  10 
days  after  a  demand  in  writing,  a  copy  of  the  account,  ^  etc  HeZo,  that  a  demand 
for  a  copy  of  the  account  was  not  authorized,  where  plaintiff  had  attached  a  bill  of 
particulars  to  his  complaint,  and  made  it  a  part  thereof  by  reference.  \ 

-4.  Sct-Ofp  and  Countbb-Claim— In  Superior  Court— Affirmative  Relief. 

In  North  Carolina  a  counter-claim  for  less  than  1200  is  cognizable  only  in  a  justice's 
court,  and  In  the  superior  court  defendant  can  only  avail  himself  of  it  as  a  recoup- 
ment in  reducing  plaintiff's  demand,  and  not  as  ground  for  affirmative  relief. 

.  5.  Trial— Objections  to  Evidence— Time  of  Taking. 

Counsel  cannot  allow  evidence  to  be  introduced  and  take  advantage  of  It,  if  favor- 
able, and  if  not  ask  that  it  be  stricken  out.  Objection  thereto  must  be  made  at  the 
time  such  evidence  is  offered. 

>  6.  Appeal— RBviBw—OniBCTiON  not  Raised  Below. 

An  objection  will  not  be  entertained  on  appeal  for  failure  to  give  an  instructiou 
that  there  was  no  evidence  to  warrant  a  verdict  for  plaintiff,  when  none  was  asked 
below.« 

Appeal  from  superior  court,  Durham  county;  Mbrrimon,  Judge. 

This  was  an  action  by  J.  W.  Wiggins  against  W.  A.  Guthrie  to  recover 
balance  due  on  an  alleged  sale  of  lumber  by  plaintiff  to  defendant.  There 
was  verdict  and  judgment  for  plaintiff.     Defendant  appeals. 

W.  A.  Qutiirie  and  A.  W.  Graham,  for  appellant. 

Smith,  C.  J.  The  action  is  to  recover  the  balance  due  on  an  alleged  contract 
for  the  sale  and  delivery  of  a  lot  of  lumber  by  the  plaintiff  to  the  defendant. 
The  latter  denies  that  any  such  contract  was  entered  into,  and  further  sets  up 
-a  counter-claim  based  upon  allegations  of  fact  contained  in  his  answer,  not 
material  to  be  stated.  Two  issues  were  submitted  to  the  jury:  (1)  Did  the 
plaintiff  furnish  material  to  the  defendant  under  a  contract  with  him?  The 
jury  answer,  and  say,  "Yes."  (2)  If  so,  what  sum,  if  any,  is  due  from  de- 
fendant to  plaintiff  for  such  material?  The  jury  respond:  "Six  hundred  and 
thirty-nine  dollars  and  sixty-five  cents,  with  interest  from  the  Ist  day  of  No- 
vember, 1886.''  The  testimony  is  voluminous,  needlessly  in  detail,  and  it  is 
•only  adverted  to  in  the  examination  of  the  errors  in  law  assigned,  so  far  as  will 
.render  the  objections  intelligible. 

Upon  the  introduction  of  the  plaintiff  as  a  witness  on  bis  own  behalf,  ob- 
jection was  made  to  his  testifying  in  support  of  the  claim,  because,  when  de- 
manded, he  had  failed  to  furnish  a  bill  of  particulars  thereof ,  under  section  259 
•of  the  Code.  This  section  declares  that  while  "it  shall  not  be  necessary  for  a 
party  to  set  forth  in  a  pleading  the  items  of  an  account  ther&n  alleged;  but 
^e  shall  deliver  to  the  adverse  party,  within  ten  days  after  a  demand  in  writ- 
ing, a  copy  of  the  account,  which,  if  the  pleading  is  verified,  must  be  verified 
"by  his  own  oath  or  that  of  his  agent  or  attorney,  if  within  the  personal  knowl- 
edge of  such  agent  or  attorney,  to  the  effect  that  he  believes  it  to  be  true,  or  be 
precluded  from  giving  evidence  thereof, "  etc.    This  enactment,  which,  in  case 
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of  a  disregard  of  the  demand,  shuts  out  all  proof  of  the  items  of  the  claim  ctim- 
ing  from  any  witness,  (and  does  not  close  the  mouth  of  the  party  ranking  it 
alone,)  is  intended  to  meet  the  case  of  a  complaint  that  does  not  set  out  the 
particulars,  and  confine  the  evidence  at  the  trial  to  such  as  are  set  forth,  its 
aim  is  to  supply  an  omission  to  give  them  in  the  pleading,  and  hence,  when 
furnished,  they  become  substantiaJly  and  in  legal  effect  a  part  of  the  complaint 
itself.  People  v.  Monroe,  4  Wend.'  200.  **  The  better  practice, "  say  the  court 
in  Kellogg  v.  Paine,  8  How.  Pr.  829,  "is  for  a  party  who  Intends  to  preclude 
his  adversary  from  proving  an  account  on  the  ground  that  he  has  not  com- 
plied with  a  demand  or  an  order  for  the  particulars  of  such  account,  to  apply 
for  an  order  to  that  effect  before  the  trial,  so  as  to  have  the  question  aettled 
before  the  trial.''  The  propriety  of  this  course  is  strikingly  manifest  in  this 
case.  But  a  complete  answer  to  the  objection  is  furnished  in  the  fact  that 
such  bill  is  attached  to  the  complaint,  and  made  by  reference  a  part  of  it,  so 
that  no  such  demand  is  authorized,  unless  the  sbdeinefit  is  defective;  and  tlie 
appropriate  remedy  for  tifis  is  rni  application  to  the  court  for  a  more  definite 
bill,  in  which  the  defects  should  be  pointed  out.  Kellogg  v.  Pai?ie,  stipra. 
There  was  no  error  in  receiving  the  testimony  offered. 

As  the  controversy  is  essentially  upon  the  point  of  the  defendant's  reaponsi- 
bility  upon  any  contract,  express  or  implied,  to  the  plaintiff  for  the  lumber 
furnished  and  used  in  the  construction  of  the  defendant's  dwelling,  it  is  nec- 
essary to  set  out  the  evidence  pertinent  to  that  issuei  abbreviated  only,  or 
omitted,  when  it  passes  beyond  the  scope  of  that  inquiry. 

The  plaintiff,  after  stating  that  he  had  furnished  lumber  to  build  the  house 
in  Durham  that  the  defendant  lives  in,  and  testifying  to  various  entries  of 
lumber  in  liis  books,  which  where  exhibited,  between  August  18  and  Decem- 
ber 24.  1886,  proceeds  thus:  "Was  acquainted  with  Mr.  Guthrie  l)efore  fur- 
nished the  lumber.  Paid  the  Bush  Hill  bill  in  full  myself^  Didn^  made  a 
cent  out  of  it.  First  time  I  spoke  to  Mr.  Guthrie  was  on  l^h  of  November. 
I  presented  him  bill  on  13th,  including  all  lumber  except  Bnsh  Hill  bill,  and 
asked  him  for  the  money  His  reply  was  I  must  look  to  the  man  I  sold  the 
lumber  to.  I  told  him  that  was  just  what  I  was  doing;  I  sold  him  the  lumber; 
gave  him  the  credit  through  his  agent,  Pugin.  He  said,  well,  he  didn^t  know 
anything  about  it,  and  couldn't  pay  it.  I  insisted  on  the  payment,  and  he  sug- 
gested we  walk  down  to  Mr.  Pugin's  ofiice.  We  did  so;  had  a  talk  with  him 
(Pugin)  about  it.  I  stated  to  Pugin  wimt  I  had  stated  to  Mr.  Guthrie, — this 
was  in  Mr.  Guthrie's  presence, — and  told  him  what  Mr.  Guthrie's  reply  was. 
1  asked  Mr.  Pugin  if  he  didn't  instruct  me  to  send  this  lumber  to  Mr.  Guthrie's 
house,  and  he  would  see  I  got  the  money  for  it.  Pugin  said  he  did.  I  fur* 
ther  asked  if  he  didn't  tell  me  that  he  paid  Mr.  Guthrie's  money  out,  and 
would  see  that  Mr.  Ransley  paid  all  the  bills.  He  said  he  did  tell  me  so,  and 
1  neeiln't  to  be  uneasy, — I  would  get  my  money;  that  there  was  a  sufficient 
amount  still  due  on  the  contract  to  pay  all  the  bills;  and  further  stated  about 
the  amount  that  had  been  paid  on  the  con  tract— about  $1,900,  the  eon  tract  be- 
ing for  about  {^8,500 — would  leave  a  balance  of  about  i|M, 600  still  due.  I  asked 
Mr.  l^ugin,  in  Mr.  Guthrie's  presence,  if  he  didn't  tell  me  he  was  Mr.  Guth- 
rie's ngent,  that  all  the  money  passed  through  his  hands,  and  that  he  would 
see  thfit  I  got  my  money.  Mr.  Guthrie  said  that  he  couldn't  go  round  town 
assuming  everybody's  bills;  that  he  didn't  buy  the  lumber,  and  wouldn't  pay 
for  it,  unless  there  was  a  surplus  after  the  house  was  completed.  Pugin  then 
went  on  to  say  how  much  money  it  would  take  to  complete  the  house;  said  it 
would  take  t^dO  or  JiB700,  and  wouldn't  certainly  exceed  4^1,000.  I  then  told 
Mr.  Guthrie  that  I  hnd  just  sent  an  order  off  from  Mr.  Pugin  for  his  inside 
work,  which  I  should  countermand  by  that  train  unless  he  paid  theee  bills. 
He  turned  off,  and  said  'All  right!'  and  walked  out  of  Mr.  Pugln's  office; 
turned  and  came  back,  and  said,  about  that  Bush  Hill  order,  'Don't  counter- 
mand that  order.    Let  it  come  along;  and  when  the  bill  comes,  send  it  to  me^ 
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and  I'll  send  yon  niy  check  for  It/ — and  instructed  me,  at  the  same  time,  to 
charge  it  up  to  his  private  account.  He  turned  and  went  off,  and  said  no- 
more  right  then:  last  I  saw  of  him  for  several  days.  After  that  time,  some 
time  after  first  talk,  had  a  talk  witli  him  on  the  street,  near  corner  of  R. 
Blncknall  Sb  Son's  drug-stor^.  I  asked  him  to  settle  the  bills  for  the  lumber  I 
presented.  He  said  he  never  intended  to  settle  them  till  he  did  it  at  the  end 
of  the  law.  I  then  told  him  that  I  should  sac  him,  that  I  had  sent  the  lumber 
there  by  the  request  of  bis  agent,  Pugin,  and  should  sue  him  unless  he  paid 
them.  He  said  « All  right!'  and  walked  off."  Notwithstanding  the  defend- 
ant's objections,  the  court  admitted  the  above  conversations  in  evidence,  and. 
defendant  excepted. 

Plaintiff  further  testified  as  follows:  "The  first  of  tlie  Bush  Hill  bill  ar- 
rived December  9th;  last,  alx>ut  24th.  Didn't  know  at  time  what  bill  would 
amount  to.  Mr.  Guthrie,  in  Pugin 's  office,  did  not  deny  that  Pugin  was  hi» 
agent.  All  my  bills,  exclusive  of  Bufth  Hill,  amount  to  Ji^6d6.97,  beforeany  pay- 
ment. He  pnid  $100  November  l^h,  after  oonversstion  in  Pugin*8  office,  and 
bffore  Bush  Hill  bill  arrived.  [Check  for  $100  shown  in  eTidenoe.-]  €tot 
the  money  on  that  check.  I  credited  this  amount  on  bill  of  lumber  I  furnished 
Mr.  Guthrie.  At  that  time  he  owed  me  no  other  debt;  had  had  no  dealings 
with  him  up  to  that  time.  Cross-examined.  Bush  Hill  bill  was  rendered  to 
me  March  15th.  Paid  the  "bill  few  days  after  1  got  it.  Think  the  first 
bill  sent  to  me  was  turned  over  to  Mr.  Guthrie.  [Receipt  for  the  bill,  March 
17,  1887,  shown  in  evidence.]  This  was  after  I  brought  this  suit,  liana- 
ley  was  building  Mr.  Guthrie's  house.  I  didn't  sell  any  lumber  to  Ransley. 
I  very  often  got  checks  like  the  one  shown.  Have  never  made  any  charge  to 
Kansley.  The  items  of  August  18,  1886,  to  Septeml)er  4tb,  are  eharged  to 
W.  A.  Guthrie;  this  from  the  ledger.  On  the  journal,  Aug.  18th,  1886,  Jo^ 
seph  Ransley  for  W.  A.  Guthrie  house.  This  is  just  as  it  stood  there  the  day 
enti^  Was  made.  I  m^ide  the  entries  to  suit  my  own  convenience  in  keeping' 
books.  The  reason  I  charged  to  Ransley  was  because  he  gave  orders  on  Guth- 
rie for  the  lumber.  [Order  shown.  Its  introduction  objected  to  by  defend- 
ant. Objection  overruled,  and  defendant  excepted.]  Dated  September  4th;. 
includes  bill  from  August  18th  to  September  4th.  This  order  was  presented 
to  Mr.  Pugin.  Can't  say  I  ever  showeci  this  order  to  Guthrie;  may  have  done- 
it.  November  19th — [this  order  was  read  to  the  jury] — this  order  was  for 
lumber  I  furnished  Mr.  Guthrie  at  the  instance  of  Mr.  Pugin.  Pugin  said* 
wlien  I  presented  the  order,  it  was  all  right;  and  he  would  write  to  Mr.  Guth- 
rie, and  get  the  money  and  pay  it  off.*'  The  defendant  objected  to  the  order 
of  Septeral)er  4th,  but  the  plaintiff's  counsel  insisted  that,  as  the  defendant 
asked  on  the  cross-examination  the  reason  the  plaintifP  eharged  bills  to  Rans- 
ley, and  the  plaintiff  gave  as  his  reason  that  Ransley  gave  orders  on  Guthrie 
for  the  money,  he  should  have  the  privilege  of  sustaining  his  statement  by 
showing  the  order  in  evidence  as  a  part  of  his  explanation.  The  defendant's- 
objection  was  overruled,  and  he  excepted ;  and  he  objected  and  excepted  to  all 
that  the  plaintiff  was  permitted  to  say  in  regard  to  said  order,  and  to  the  read' 
in^  of  said  order  to  the  jnry. 

Plaintiff  testified  further,  on  cross-examination,  as  follows:  ''Lumber  wa» 
delivered  between  August  18th  and  September  4th  to  Mr.  Hill,  Ransley's  fore- 
man. Entry  on  the  journal  September  6th  is,  'Joseph  Ransley,  for  W.  A. 
(iuthrie.'  This  entry  has  been  changed;  was  changed  in  November,  to  cor* 
respond  with  first  entry.  When  the  account  was  opened  with  Mr,  Guthrie, 
it  was  opened,  *  W.  A.  Guthrie,  by  T.  E.  Hill.*  This  was  on  the  16th  Novem- 
ber. When  that  change  was  made,  don*t  know  whether  Ransley  had  left  here 
or  not;  didn't  know  whether  he  was  insolvent  or  not;  didn^t  see  him  for  some 
time  before  he  left.  It  originally  stood,  "Sept.  6th.  W.  A.  Guthrie,  by  Joseph 
Ransley.*  Changed  all  to  •  Joseph  Ransley,  for  Wi  A.  Guthrie,'  that  were  not 
made  that  way  originally,  to  make  them  correspond  with  August  18th  and 


Digitized  by 


Google 


764  SOUTHEASTERN   REPORTER.  [N.C 

September  4tb.  About  November  16th  changed  the  bills  of  September  4th 
«Rd  A  ugust  18th,  and  have  not  sinee  changed  them.  September  4th  is  charged, 
"Jos.  Ransley,  for  W.  A.  Guthrie.'  When  these  entries  [August  18th  and 
•September  4th]  were  made,  had  no  orders  from-  liansley.  Gave  credit  to  GaUi- 
Tie  because  Pugin  instructed  me  to  send  him  anything  he  wanted,  and  be 
would  pay  the  bill.  When  Mr.  Guthrie  commenced  to  buy  lumbe^  he  in- 
-structed  me  to  charge  it  to  him  by  Mr.  Hill,  or  to  let  Hill  have  what  he  wanted 
upon  a  written  order  signed  by  Hill.  Never  had  any  contract  with  Guthhe, 
l)ut  with  Pugin,  who  represented  himself  as  Guthrie's  agent  Xever  had  anj 
agreement  with  Guthrie  personally  before  November  13th.  Never  had  an/ 
agreement  with  Guthrie  personally  on  Idth  November,  or  after*  for  lumber 
Kansley  got.  My  clerks  made  change,  under  my  directions,  to  correspond  with 
first  entry.  The  changes  on  books  might  have  been  made  before  18th  No- 
"vember  or  after  that  time.  On  the  ledger  the  charge  is  to  W.  A.  Guthrie  di- 
ject.  All  of  the  lumber  charged  on  lKK>ks  was  delivered  before  November 
13th,  except  4,000  laths,  delivered  on  that  day,  before  1  saw  Guthrie.** 

On  redirect  examination,  plaintiff  testified  as  follows:  ''Ransley  applied  to 
me  for  bill  of  lumber  for  Guthrie*s  house.  I  refused  him.  He  was  a  perfect 
■stranger  to  me;  knew  nothing  about  him.  [Order  sent  for  Bush  Hill  lumber 
introduced,  dated  November  12, 1886.1  Bought  Bush  Hill  bill  in  my  own 
name,  and  sold  it  to  Guthrie.  In  Souuigate*s  office,  showed  Guthrie  bills  of 
lumber  furnished.  No  other  sum  but  $100  has  ever  been  paid.  Nothing  on 
Bush  Hill  bill  has  been  paid  except  freight." 

The  plaintiff  here  rested  his  case,  and  the  defendant  testified  in  his  own  be- 
lialf  as  follows:   **1  made  no  contract  with  Wiggins  prior  to  13th  November, 

1886,  and  never  made  any  with  him  in  regard  to  lumber  furnished  by  him, 
^nd  for  which  he  has  sued  in  this  action,  except  the  Bush  Hill  bill.  Up  to  18th 
November,  1886,  never  had  any  business  dealings  with  Mr.  Wiggins  wliat- 
-ever  about  this  or  any  other  matter.  1  was  living  in  Fayetteville  up  toiand 
■after  November  13th,  and  until  my  house  was  completed,  about  1st  March. 

1887.  Came  to  Durham  13th  November,  for  the  purpose  of  looking  after  work 
on  my  house,  and  to  see  Kansley,  with  whom  1  had  contracted  to  build  it.  On 
arriving  in  Durham,  came  down  street,  and  met  Mr.  Wiggins, — who,  at  the 
time,  was  a  stranger  to  me, — near  where  Johnson*s  drug^store  now  is.  on 
sidewalk.  He  came  up  and  spoke  to  me»  and  inquired  of  me  if  1  knew  where 
Mr.  Ransley  was,  and  called  him  in  the  conversation  my  oontractor.  I  replied 
to  him  1  did  not;  had  been  informed  he  was  sick.  Wiggins  then  remarked  he 
wanted  to  see  him;  that  he  had  a  bill  against  him  for  lumber  he  had  furnished 
to  build  my  house.  1  replied  to  him  1  knew  nothing  about  it;  that  1  had  con- 
tracted with  Bansley  to  furnish  everything,  and  give  me  a  complete  job  for 
4K)  much  money.  Think  1  stated  the  amount.  Told  him  1  had  nothing  to  do 
with  buying  materials  or  furnishing.  Wiggins  then  said,  *I  have  furnished 
him  lumber,  and  1  want  my  pay  out  of  somebody.'  1  replied  to  him  tliat  he 
would  have  to  look  to  the  man  he  sold  the  lumber  to;  that  1  had  bought  no 
lumber  from  him,  and  1  didn^t  intend  to  pay  him  for  it.  Told  him  my  house 
was  then,  as  he  well  knew,  hardly  half  finished;  that  when  it  was  finished  I 
was  ready  to  pay  for  it.  If  there  was  any  surplus  left  over,  or  balance  going 
to  contractor,  it  was  a  matter  of  no  concern  to  me  whether  the  contractor 
^ot  it  or  he  got  it;  that  what  1  wanted  was  the  completion  of  the  contract  by 
Bansley.  He  didn  *t,  at  that  time,  show  me  any  bills,  or  state  to  me  the  amount 
of  it.  That's  about  all  that  occurred  in  that  conversation, — all  that  1  remem- 
ber. Some  time  after  that,  but  during  same  day,  1  met  Wiggins  again,  and 
he  again  asked  me  if  1  would  become  responsible — this,  I  think,  at  Southgate's 
office — ^for  Kansley 's  bills.  1  told  him  I  would  not,  and  1  think  he  pulled  a 
paper  out  of  his  pocket,  which  he  claimed  to  be  a  bill.  1  declined  to  read  it 
or  accept  it;  told  him  1  had  nothing  to  do  with  it;  that  it  was  a  matter  en- 
tirely between  him  and  Mr.  Kansley*    1  called  his  attention  to  the  fact  1  baU 
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already  told  him  I  wonld  have  nothing  to  do  with  it    He  then  remarked t 
•  Ransley  gave  me  an  order  for  some  stuff  for  your  house  that  couldn't  be  had 
liere,  and  that  was  ordered  from  some  manufacturers  of  building  supplies  at. 
Hush  Hill,  N.  C,  and,'  says  he,  •  if  I  ean*t  get  pay  for  what  1  have  already 
furnished  Kansley,  I  will  stop  the  shipment  of  the  Bush  Hill  stuff.'     I  told 
bim  he  could  do  just  as  he  pleased  about  that;  that  I  didn't  intend  to  assume- 
as  my  own  any  obligation  whatever  that  he  had  against  Kansley.    With  that 
^we  separated.    I  thinic  both  these  conversations  occurred  about  the  middle  of 
the  day.    In  the  evening  of  that  day  I  was  in  Pugin's  office.    Pugin  had  beeni 
employed  by  me  as  an  architect  and  not  as  builder,  to  supervise  the  construe^ 
tion  of  my  house,  and  see  that  Bansley  did  the  work  according  to  his  contract. 
I  was  in  Pugin's  office.    Wiggins  came  in  again,  spoke  about  wanting  pay  for 
tbe  bill  he  had  against  Ransley,  and  again  threatened  to  countermand  the  or-^ 
der  for  the  Bush  Hill  stuff.    I  distinctly  refused  again  to  become  responsible 
for  the  first  indebtedness  of  Ransley  to  Wiggins,  but  I  told  Wiggins  that,  ta 
avoid  delay  in  the  finishing  up  of  the  house, — that  I  was  anxious  to  get  into 
it, — if  be  would  not  countermand  that  order  I  would  assume  and  pay  the  bill 
if  Ransley  didn't  do  it ;  I  would  see  as  to  that  he  suffered  no  damage.     Wig*^ 
gins  then  went  off,  and  I  had  no  further  conversation  with  him  that  day. 
Will  state  further :  In  conversation  at  Pugin's  office,  and  in  no  other  conver-^ 
sation  I  had  Tvith  Wiggins  that  day,  did  he  pretend  to  me  that  any  part  of  hia 
claim  arose  out  of  any  contract  between  him  and  Pugin  as  my  agent.    It  ia 
only  since  this  litigation  commenced  that  I  ever  heard  of  such  claim.    Pugin 
was  not  my  agent  for  the  purpose  of  buying  material  to  build  my  house,  prior 
to  November  18,  1886.    I  don't  deny  I  employed  him  after  that  date  to  buy 
material.    Had  Pugin  eipployed  August,  September,  October,  up  to  13th  No^ 
veml)er,  simply  as  an  architect;  that  was  the  extent  of  his  authority."     (De- 
fendant here  offered  in  evidence  his  contract  with  Ransley.) 

Defendant  testified  further:  "No  such  statement  was  made,  that  he  sold 
roe  the  lumber,  and  gave  me  the  credit.     Wiggins  didn't  pretend  to  have 
dealt  with  Pugin  at  all;  didn't  pretend  that  Ransley  gave  him  orders.    Wig- 
gins did  not  state  in  presence  of  Pugin  that  Pugin  had  acted  as  my  agent  ia 
purchase  of  this  lumber.     Nothing  said  by  Wiggins  about  Pugin  being  my 
agent.    I  paid  Vanoppen's  expenses  to  go  to  Bush  Hill  and  back, —$10.    When 
stuff  came  it  was  not  according  to  the  order.     Went  to  Wiggins  and  said,  •  I 
consider  myself  as  standing  between  you  and  Petty  &  Co.,'  and  told  him,  if 
he  paid  it,  I  intended  to  contest  it;  was  willing  to  pay  something  for  it,  but 
iiot  full  price.    Sash  and  doors  not  delivered  till  about  Christmas.    On  thia 
account  plastering  froze  in  three  rooms  of  the  house;  had  to  be  replastered; 
damage,  $15;  $50  damage  in  completing  the  house.    No  transoms  furnished;, 
had  to  have  them  made  to  order;  delayed  every  time;  cost  me  $26.28.    In  this 
was  included  sash  for  windows  on  north  side  of  the  house.    No  sash  came 
for  that  window.     Window  sash  had  a  very  wide  bottom  rail.    Glass  had  to- 
be  cut;  incurred  expense  to  cut  glass,  $12.    Sash  not  made  to  fit  frame, — 
square  sash  for  arched  frames.     Closet  doors  had  to  be  cut  down;  doors  of 
green  lumber;  shrank;  damaged  $115.    Offered  to  pay  Wiggins  $105  in  full 
settlement  of  the  whole  thing.     He  declined.    I  offered  it  in  writing.    I  de-^ 
livered  the  check  to  Hill,  Mr.  Ransley's  foreman,  and  told  him  to  take  it  and 
give  it  to  Mr.  Wiggins.     At  that  time  I  supposed  it  covered  all  Wiggins' 
claims;  knew  nothing  to  the  contrary.    I  paid  the  $100  for  Ransley.    Don't 
remember  the  conversation  at  Blacknall's  comer.     1  notified  Wiggins  to  pro- 
duce bis  books.     Examined  them  and  made  memorandum.     Cross-Examined, 
Discharged  Joseph.  Ransley  17th  November:  authorized  Pugin  to  discharge 
him.    Bill  for  Bush  Hill  lumber  in  Pugin's  handwriting.    Pugin  bought 
eagle;  not  in  Ransley's  contract.    Pugin  ordered  ballusters,  and  I  paid;  and 
wall  paper, — all  this  after  Ransley  was  discharged.    At  time  Pugin  made  or« 
der  for  glass  I  knew  nothing  about  it;  it  was  ordered  before  Ransley  left. 
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[Letters  of  September  27th,  Gutnrie  to  Pu^iu;  August  13,  1886,  Gut1iri<^  to 
riigin;  and  September  IStb  aiid  14th,  Guthrie  to  Pugiii. — introduced.]  R*- 
Direct,  On  November  13th  1  had  overpaid  Hanslej  for  all  the  work  he  b^ 
4one  and  material  furnished." 

Fugin,  introduced  for  defendant,  testified  as  follows:  "I  was  employed  br 
Outhrie  as  architect  and  superintendent.  This  embntced  making  designs  for 
house,  and  superintending  construction.  I  was  not  authorized  to  buy  man 
terial.  Didn't  tell  Wiggins  so,  as  I  recollect.  Was  not  authorized  by  Mr. 
Outhrie  to  accept  orders  drawn  by  Hansley  on  him.  Never  notified  Guthns 
of  order  drawn  by  Kansley  on  him  in  favor  of  Wiggins.  Never  told  Gathru 
verbally  of  tlie  order.  Don't  remember  any  such  conversation  that  Wiggins 
Buid  in  my  office  that  I  represented  to  him  I  was  Guthrie's  agent  to  buy  Iucd- 
ber.  First  time  1  ever  saw  Wiggins  he  was  asking  me  for  pay  for  lumb^  he 
furnished  for  plaintiff's  house.  I  told  Mr.  Wiggins  that  Mr.  Guthrie  sen: 
me  money,  and,  if  Ransley  would  give  an  order,  1  would  pay.  I  did  tell  him 
1  h}id  no  doubt  Guthrie  would  pay  for  all  the  lumber  he  put  into  the  house; 
that  the  contract  price  was  enough  to  finish  it.  This  was  an  opiniou.  Gaib- 
rie  did  not  authorize  me  to  make  such  statement.  Gutlirie  made  his  pay- 
ments to  Bansley  in  checks,  to  Joseph  Kansley,  or  order.  Croas-Escamifud. 
Bush  Hill  bill  pretty  generally  fiUed  the  order.  There  was  paid  up  to  No- 
vember 13th,  ^1,126." 

Defendant  here  closed,  and  the  plaintiff  introduced  T.  £.  Hill,  who  testi- 
fied as  follows:  **  What  Wiggins  sent  was  used  there.  He  delivered  lumber 
there.  The  13th  November,  met  in  Fugin's  office.  Notice  of  lUiosley^s  dis- 
charge given  to  roe  forenoon  of  Saturday,  13th.  Gave  it  to  Ran8l«*y'in  the 
evening.  Check  of  $100  for  Wiggins  was  given  to  me  in  the  morning  of  the 
13th.  Tuesday,  16th,  1  ordered  first  bill  from  Wiggins.  1  had  then  taken 
<;harg^  for  Mr.  Guthrie.  The  check,  13th  November,  gave  it  to  Wiggins  be- 
fore notice  to  Eansley ;  gave  Kansley  notice  after  supper.  *  *  «  Guthrie 
gave  me  checks  to  pay  liansley's  hands,  liansley  knew  nothing  about  it  till 
I  told  him.  CrosS'jExamined,  1  was  foreman  for  liansley  both  on  Guthrie's 
house  and  church,  liansley  furnished  to  both  places.  Fugin  suggested  the 
amounts  to  be  paid." 

Flaintiff  then  introduced  Mr.  Lloyd,  who  testified:  "Mr.  Fugin  came  into 
my  store.  1  sent  for  him,  and  asked  him  if  he  was  Mr.  Guthrie's  agent.  He 
«aid  he  was,  and  all  the  money  was  passing  through  his  hands;  and  he  ac- 
cepted the  order." 

H.  T.  Coley  testified:  '*1  was  clerk  for  Wiggins,  1886.  All  lumber  on  bills 
was  delivered." 

Flaintiff  closed.  Mr.  Fugin  was  recalled  by  defendant,  and  testified:  '*Mr. 
Guthrie  requested  that  1  receive  these  checks  and  pay  them  out."  This  closed 
the  evi'ience. 

At  the  commencement  of  the  trial,  the  defendant  demanded  payment  on  liis 
'  counter-claim,  because  no  reply  was  filed  thereto.  The  court  ruled  that  the 
counter-claim,  considered  as  a  cross-action,  seeking  affirmative  relief,  was  not 
within  the  jurisdiction  of  the  court,  as  the  demand  was  under  $2u0,  and 
founded  i>n  contract,  but  that  defendant  might  have  the  benefit  of  it  as  a  le- 
■coupment.  To  this  ruling  defendant  excepted.  The  defendant  alterwanis 
took  advantage  of  his  counter-claim  as  a  recoupment,  and  the  court,  without 
objection  on  the  part  of  the  defendant,  charged  the  jury  fully  as  to  rights 
of  defendant  under  his  counter-claim,  and  particularly  and  in  detail  callt^ 
the  attention  of  the  jury  to  the  evidence  of  defendant  tending  to  show  that  he 
had  sustained  damage,  as  alleged  in  his  counter-claim:  and  told  the  jury  that, 
if  they  should  find  the  first  issue  for  the  plaintiff,  they  should  reduce  the 
amount  uf  any  claim  they  might  find  plaintiff  entitled  to  recover  by  the  amount 
of  the  damages  which  defendant  had  shown,  by  a  preponderance  of  the  evi- 
■dence,  he  had  sustained.    At  the  close  of  the  evidence  defendant  requested 
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^he  court  to  put  its  instructions  to  thp  jury  in  writing,  and  the  judge  at  once 
wrote  the  following,  (and  handed  them  to  counsel  for  defendant.)  to- wit: 
**(1)  If  the  jury  are  satisfied,  by  a  preponderance  of  the  evidence,  that  the 
plaintiff  sold  and  delivered  to  defendant  the  lumber,  the  value  of  which  he 
sues  for  in  this  action,  they  will  answer  the  first  issue  in  the  atfirmative.  (2) 
If  the  lumber  was  sold  and  delivered  to  Pugin  as  agent  for  defendant,  and 
Fugln  was  defendant's  agent  to  purchase  such  lumber,  this  would  be,  in  law, 
precisely  the  same  thing  as  a  sale  and  delivery  to  the  defendant  personally* 
-and  the  jury  should  answer  the  first  issue  iu  the  affirmative.  (3)  If  Pugin* 
professing  to  be  the  Hgent  of  defendant,  purchased  and  received  such  lumber 
for  defendant,  and  defendant  subsequently  ratified  such  purchase,  the  jury 
should  answer  the  first  issue  in  the  affirmative.''  The  judge  subsequently 
signed  and  filed  these  instructions*  In  addition  to  the  written  instructions, 
the  court,  without  objection  on  the  part  of  the  defendant,  explained  to  the 
jury  that  they  should  answer  the  first  issue,  "Yes,"  if  they  were  satisfied,  by 
a  preponderance  of  the  evidence,  that  the  plaintiff  furnished  the  defendant 
the  Bush  Hill  bill  of  material  under  a  contract  with  defendant;  and  called  the 
.attention  of  the  jury  to  the  evidence  on  both  sides  in  regard  to  that  bill  of 
lumber;  and  further  told  the  jury,  without  objection,  tlmt  if  they  found  the 
first  issue  in  the  affirmative,  it  would  be  for  them  to  ascertain,  in  passing 
upon  the  second  issue,  whether  defendant's  contract  with  the  plaintiff  em- 
braced only  the  Bush  Hill  bill  of  lumber,  or  whetiier  it  included  the  bills 
•claimed  by  plaintiff  to  have  been  furnished  by  him  to  defendant  between  the 
18th  of  August  and  Idth  of  November.  The  court  then  directed  the  atten- 
tion of  the  jury  to  the  evidence  on  both  sides  bearing  upon  these  questions, 
and  impressed  upon  them  that  the  onus  was  upon  the  plaintiff.  The  defend- 
ant requested  the  following  special  instructions: 

**(!)  Special  instructions  asked  for  by  defendant:  To  constitute  a  sale  of 
persona]  propeity,  delivery  of  the  article  to  the  purchaser  (either  actual  de- 
livery or  symbolical,  as  by  a  written  bill  of  sale)  is  necessary,  and,  when  the 
delivery  is  had,  the  sale  is  then  complete.  There  is  no  such  thing  as  a  ven- 
dor's lien  recognized  in  North  Carolina;  and,  when  the  vendor  parts  with  the 
possession  by  delivery  to  the  purchaser,  his  right  to  tlie  property  thereupon 
oeases,  and  the  title  passes  to  the  vendee  unincumbered,  unless  the  vendee 
ahould  enter  into  a  mortgage  on  the  property,  or  sign  a  conditional  bill  of  sale. 
So  applying  the  law  to  the  evidence  in  this  case,  if  liansley  contracted  with 
Outhrie  to  build  and  complete  his  house,  and  furnish  lumber  and  other  ma- 
terial himself  for  that  purpose,  and  the  plaintiff  contracted  with  Ransley  to 
sell  to  him  the  lumber,  etc.,  embraced  in  the  account  sued  on,  and,  pursuant 
to  contract  with  Ransley,  in  the  months  of  August,  September,  October,  and 
up  to  13th  November,  1886,  delivered  to  liansley  the  articles  embraced  in  iiis 
account  for  that  time,  then  he  cannot  recover  for  these  items  against  Guthrie. 
And  it  makes  no  difference,  in  this  view  of  the  case,  that  the  articles  were 
delivered  on  Guthrie's  premises,  nor  that  they  were  used  in  building  the  houA 
Cruthrie  now  occupies."  [There  is  no  evidence  in  the  case  calling  for  this 
instruction  as  a  whole,  and  such  parts  of  it  as  are  necessary  to  be  given  are 
embraced  in  the  general  charge  to  the  jury.  The  instruction  is  therefore  re- 
fused.   J.  H.  M.,  Judge.] 

"(2)  If  the  jtiry  find  the  lumber  was  sold  and  delivered  to  Ransley  under  an 
express  contract  with  him,  then  the  using  of  the  materials  on  Guthrie's  prem- 
ises, and  to  build  a  house  for  Guthrie,  will  not,  in  law,  raise  any  implication 
against  Guthrie,  nor  bind  him  under  an  Implied  contract  to  pay  for  the  same. 
If  there  was  an  express  contract  with  Ransley,  then  that  would  exclude  all 
idea  of  an  implied  contnict  with  Guthne."  [Given.]  '*If  the  plaintiff  sold 
and  delivered  the  lumber  in  August,  September,  October,  and  up  to  Idth 
November,  1886,  to  I'ugin  as  the  agent  of  Guthrie,  then  such  sale  and  deliv- 
ery to  Pugin,  as  Guthrie  s  agent,  will  not  bind  Guthrie,  unless  there  was  the 
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relation  of  principal  and  agent  subsisting  at  the  time  between  Guthrie  and 
Pugin;  and  to  bind  Guthrie  the  plaintiff  must  prove  such  agency  by  a  pre- 
piinderance  of  evidence.*'  [No.  8  is  given,  with  this  addition:  '* Unless  the- 
jury  shall  be  satisfied,  by  a  preponderance  of  the  evidence,  that  Guthrie  rati- 
fied Pug)n*s  acts."    J.  H.  M.,  Judge.] 

"(4)  That  if  the  bills  of  lumber  of  August,  September,  October,  and  up  to- 
13th  November,  1886,  were  sold  and  delivered  to  Ransley  under  contract  be- 
twien  the  plaintiff  and  Ransley,  then  the  same  became  the  debt  of  Ransley, 
and  the  plaintiff  could  not,  under  the  statute  of  frauds,  hold  Guthrie  respon- 
sible, unless  Guthrie  bound  himself  in  writing  to  pay  it.  That  the  giving  of 
the  check  for  8100,  November  13,  1886,  by  Guthrie,  was  not,  in  law,  suffi- 
cient to  bind  him  to  pay  the  full  amount  of  Ransley's  then  indebtedness  to- 
the  plaintiff,  as  there  is  no  evidence  in  the  ease,  and  no  contention  on  tbe- 
part  of  the  plaintiff,  that  defendant  is  or  has  made  himself  any  way  respon- 
sible for  Ransley's  debt."     [No.  4  is  refused.} 

*'(5)  That  if  the  plaintiff  paid  the  bill  of  W.  0.  I^tty  &  Co.,  of  Bush  Hi11« 
after  notice  from  Guthrie  of  the  grounds  of  his  counter-claim,  then  that  bill 
is  subject  to  the  amount,  if  any,  which  you  shall  find  due  to  Guthrie  for  his. 
counter-claim."    [Given.] 

''(6)  That  if  Wiggins  paid  to  Petty  &  Co.  the  Bush  Hill  biUof  $127.63 
after  I9th  February,  1887,  when  his  suit  was  commenced,  then  he  cannot  re- 
cover anything  in  this  action  on  account  of  such  payment."  [Refused,  be- 
cause plaintiff  does  not  seek  to  recover  on  such  grounds.] 

"(7)  That  the  burden  of  proof  is  upon  the  plaintiff,  and  it  is  his  duty,  by 
a  preponderance  of  evidence,  to  satisfy  the  jury  that  the  defendant  contracted 
with  him  to  furnish  the  material,  and,  if  he  has  failed  to  satisfy  the  jury,  he 
is  not  entitled  to  recover."    [Given.] 

These  special  instructions  were  given  or  refused,  as  indicated  in  the  notes- 
of  the  judge  accompanying  them.  There  was  a  verdict  f^  the  plaintiff.  De- 
fendant moved  for  a  rule  for  a  new  trial  upon  the  following  grounds:  **{!)* 
Itocause  his  honor  refused  the  defendant's  special  instructions  Nos.  1,  4,  and 
6.  (2)  Because,  in  giving  defendant's  special  instruction  No.  3,  his  honor 
gave  the  same  with  the  modification  and  q\ialification  written  below  it  on* 
same  paper.  (3)  Because  his  honor  charged  the  jury  as  set  forth  in  his  writ- 
ten instructions  numbered  1,  2,  and  3.  (4)  Because  his  honor  overruled  the- 
defendant's  exceptions  to  evidence,  and  admitted  the  same  in  behalf  of  plain- 
tiff, as  follows,  viz.:  <The  evidence,  exceptions  to  which  are  noted  in  his^ 
honor's  notes  of  the  evidence,  and  such  other  exceptions  to  evidence  as  defend- 
ant may  desire  to  have  put  into  the  case,^ — such  being  the  understanding  in 
taking  down  the  evidence."  New  trial  refused.  Defendant  appealed  to  the 
supreme  court.  Notice  given  and  accepted.  Undertaking  on  appeal  fixed 
by  the  court  at  $50.  Filed  and  approved.  The  foregoing  contains  all  the  ex* 
ceptions  of  defendaT^t  taken  in  the  progress  of  the  trial  and  since  the  trial,  un* 
der  the  leave  given  to  file  exceptions  to  the  evidence.  [The  attorneys  for  the- 
parties  having  failed  to  agree  upon  the  case  on  appeal,  and,  having  waived 
their  right  to  be  present  at  the  settling  of  the  case  by  the  judge,  the  judge  has- 
settlal  the  case  as  above.    James  H.  Mebrihok,  Judge  8.  C] 

We  do  not  set  out  the  building  contract  made  between  Ransley  and  the  de- 
fendant, which  is  full  and  minute  in  its  specifications,  and  contemplates  a 
complete  and  finished  job,  undertaken  by  the  former  for  a  fixed  price  to  be- 
paid  by  the  latter.  The  case  states  that  notwithstanding  the  defendant's  ob- 
jection the  preceding  evidence  of  conversations  detailed  by  the  plaintiff  was- 
admitted,  and  defendant  exceptni.  As  no  reason  is  assigned  for  the  rejection 
of  the  testimony  based  upon  its  incompetency,  and  we  discover  no  such  ground 
in  the  testimony  itself  for  rejecting,  we  understand  it  rests  upon  an  aUeged 
incapacity  in  the  plaintiff  to  testify,  because  of  a  failure  to  give  a  bill  of  par- 
ticulars, and  this  objection  is  already  disposed  of. 
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The  next  exception  was  taken  during  the  cross-examination  of  the  plaintiff 
x>  the  prodaction  of  an  order  under  date  of  September  4,  1886,  drawn  by 
ftansley  on  defendant,  in  favor  of  the  plaintiff,  for  $258.65,  which  was  re- 
ferred to  in  explanation  of,  and  giving  reasons  for,  an  entry  on  plaintiff's 
journal.  The  exhibition  of  the  order  was  but  a  veriflcation  of  what  he  was 
taying  about  its  contents,  and  is  part  of  the  cross-examination  itself.  The 
-eaaon  given  for  the  ruling  to  receive  the  order  as  evidence  for  the  limited 
>urpose  mentioned  is  entirely  satisfactory  in  sustaining  it.  The  further  ob- 
ection  to  what  was  said  by  the  witness  that  led  to  the  prodaction  of  the  or- 
ler  is  quite  as  untenable,  as  it  was  elicited  by  the  defendant's  counsel  with- 
>ut  interference  until  the  evidence  was  out.  As  is  SHid  in  the  opinion  in  Mo- 
Rae  V.  Malloy,  93  N.  C.  154,  the  defendant,  ''if  opposed  to  the  giving  in  of 
;he  testimony,  should  have  interposed  and  arrested  the  examination,  or,  if 
Ills  could  not  be  done  in  time,  should  have  asked  the  judge  to  require  its 
BTithdrawal,  or  direct  the  jury  to  disregard  it,  so  that  it  would  become  harm- 
ess.  But  it  is  not  admissible  for  counsel  to  be  quiet,  and  allow  the  evidence 
x>  come  out,  and  take  advantage  of  it»  if  favorable,  and,  if  not,  to  ask  that  it 
>e  stricken  out*  and  not  considered."  If  we  misinterpret  the  record  as  to  the 
inae  when  the  objeetion  was  made,  we  see  no  Intrinsic  objection  to  the  mat- 
;er  of  the  testimony  itself,  and,  for  the  reasons  given  by  the  presiding  judge, 
t  was  competent. 

The  next  exception  is  to  the  ruling  made  at  the  commencement  of  the  trial 
;hat,  what  the  answer  sets  up  as  a  counter-claim  being  less  than  S200,  and 
x>gnizable  in  a  justice's  court  only,  could  not  be  enforced  as  a  demand  for  af- 
Irroative  relief,  but  the  defendant  oould  avai^  himself  of  it  as  a  recoupment 
n  reducing  the  plaintiff's  demand.  This  accorded  to  the  defendant  all  the 
>enefit  to  which  he  was  entitled,  and  he  should  be  content  in  being  allowed 
\o  use  it  for  this  purpose.  But  the  objection  disappears  in  presence  of  the 
Tact  that  precisely  )he  same  purpose  was  subserved,  whatever  name  be  given 
yo  the  defense.  Inasmuch  as  the  plaintiff  recovered  a  mucli  larger  sum, 
whether  a  counter-claim,  recoupment,  or  set-off,  the  opposing  demand,  if  al- 
owed  by  the  jury,  would  necessarily  be,  in  effect,  a  diminishing  of  the  plain- 
tiff's claim;  and  this,  to  some  extent,  would  seem  from  the  verdict  to  have 
>een  done,  as  the  sum  assessed  by  the  jury  is  less  by  ij^25  than  that  demanded 
n  the  complaint;  or  it  has  been  disallowed  altogether. 

We  have  cardfully  considered  the  instructions  asked  and  denied  or  modi- 
ied,  and  those  given  to  the  jury,  in  the  light  of  the  full  evidence  as  reported, 
»nd  are  unable  to  find  any  reviewable  error  in  either.  There  is  no  dispute 
;bat  the  defendant's  agreement  with  Bansley  required  the  latter  to  furnish  all 
;be  materials  and  do  all  the  work  in  putting  up  the  house,  doing  what  is  called 
*a  turn-key  job,"  for  all  which  the  former  was  to  pay  for  the  work,  as  it  pro- 
gressed, definite  sums,  until  it  was  complete.  It  is  also  not  denied  that  the 
naterials,  for  the  value  of  which  the  suit  is  brought,  were  supplied  by  the 
plaintiff,  and  entered  into  the  construction  of  the  house.  8o  the  only  question 
s,  were  these  supplies  furnished  to  the  one  or  the  other  of  these  contracting 
larties,  and  do  the  facts  proved  authorize  the  inference  that  they  were  on  the 
.-redit  of  the  defendant  with  his  assent,  from  which  a  contract  to  pay  for  them 
nay  be  implied?  This  the  jury  find,  and  there  was  no  direction  asked  to  be 
fiven  to  the  jury  that  there  was  no  evidence  warranting  the  verdict,  and  no 
^mplaint  can  now  be  entertained  here  for  the  failure  to  give  such  an  instruc- 
tion. The  fourth  instruction  refused  is  outside  of  the  controversy,  for  it  is 
lot  whether  the  defendant  became  collaterally  liable  for  the  debt  of  Kansley 
jnder  the  statute  of  frauds,  but  whether  he  contracted  himself  for  the  goods; 
ind  therefore  the  evidence  did  not  admit  of  such  charge.  The  sixth  instruc- 
tion was  properly  refused  upon  the  ground  stated  by  the  judge,  for  it  was  not 
material  whether  the  plaintiff  had  or  had  not  paid  for  so  much  of  the  lumber 
\B  he  got  of  Petty  &  Co.,— the  Bush  Hill  bili,-~if,  as  his  materials,  thus  ao- 
v.7s.E.no.l6 — 49 
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quired,  tbey  were  furnished  to  the  defendant  under  a  contract  with  him.  We 
tind  no  error  in  the  record  of  which  the  defendant  can  complain*  and  the 
judgment  must  be  and  is  affirmed. 


CHEancAL  Co.  v.  Joro^soN  et  al, 
{BuprcTne  Court  of  North  Carolina.    November  13, 1888.) 

1.  Evidbncus—Lettbrs  Showino  Comflbtzon  of  Contbagt. 

In  an  action  on  a  contract  the  complaint  alleged  that  the  agreement  was  as  setforOL 
in  Exhibit  B,  the  original  contract,  as  modified  by  another  writing  marked  ^Exhibit 
C.  **  Defendant  denied  the  agreement  as  alleged.  Held,  that  not  only  £zhlbit  C,  bat 
also  all  the  letters  which  had  passed  between  the  parties  in  relation  to  the  transao- 
tion,  were  competent  to  show  that  the  agreement  was  executed,  accepted,  and  acted 
upon  as  alleged. 

2.  Appeal— Review— Objections  not  Made  Below. 

Although  the  issue  submitted  to  the  jury  by  the  court  is  very  general  in  its  bear- 
ing upon  the  pleadings,  and  scarcely  a  proper  one,  yet,  where  neither  iMrly  objeoli 
to  it,  it  must  be  taken  as  submitted  by  consent. 

Appeal  from  superior  court,  Wake  county;  W.  M.  Shifp»  Judge. 

Action  on  contract  by  the  Chemical  Company  of  Canton  against  D.  T.  John- 
son et  al.  Verdict  and  judgment  for  plaintiff,  and  defendants  appeaL  Fat 
opinion  on  a  former  appeal  in  this  ease,  in  V(^ving  tlie  construction  of  this  con- 
tract, and  its  validity  Hgainst  creditors,  see  3  S.  £.  Rep.  723. 

C.  M.  Bushee,  for  appellants.  Ha^ifwood  d  Haywood  and  Strong^  €hray  d 
Stamps^  for  respondent. 

Merbimom,  J.  The  following  is  a  copy  of  so  much  of  the  case  setUed  on 
appeal  as  need  be  reported: 

''The  plaintiff  introduced  in  evidence,  the  defendants  admitting  the  genu- 
ineness thereof,  and  that  they  were  written  and  signed  by  the  parties  by  whom 
they  purport  to  be  written  and  signed,  paper  writings,  hereto  annexed  as  a 
part  of  this  case  on  appeal,  and  marked*  respectively.  Exhibits  *  A,'  *  B,' '  C/ 
Nos.  1,  2,  3,  4,  5,  6,  7,  8,  9, 10, 11,  and  12,  as  explanatory  of  and  constituting 
the  contract  between  the  plaintiff  and  D.  T.  Johnson,  set  out  in  plaintiff's 
complaint.  This  was  all  the  evidence  introduced  by  the  plaintiff.  That  part 
of  Exhibit  B  commencing  with  the  words  *  On  May  Ist  next,^  and  ending 
with  the  words  *  whether  the  same  have  matured  or  not,^  have  three  crosses 
marked  over  the  same  in  ink,  which  themselves  are  crossed  out  with  pencil 
marks.  The  defendants  objected  to  Exhibit  A  upon  the  ground  that  it  was 
incomplete,  vague,  uncertain,  and  contained  in  itself  no  evidence  of  a  oontract 
between  the  parties;  but  made  no  objection  of  any  sort  to  Exhibit  B.  The 
defendants  also  objected  to  Exhibit  C,  Nos.  1,  2,  3,  4,  5,  6«  7,  8,  9,  10, 11,  and 
12,  upon  the  ground  that  Exhibit  B  contained  the  following  provisions,  to- 
wit:  *  Relative  to  this  contract,  no  agreement  or  provisions  outside  of  those 
emlKxiied  in  the  contract  is  recognized  or  confirmed,  unless  it  is  a  matter  of 
arrangement  signed  in  writing,'  and  therefore  Exhibits  C,  Nos.  1  to  12,  in- 
clusive, were  incompetent  as  tending  to  alter  or  modify  Exhibit  B,  and  on  the 
ground  that  the  said  last-mentioned  exhibits  were  without  any  consideration 
whatever,  and  could  not  tend  to  prove  any  further  oontract  between  the  par- 
ties. The  court  overruled  the  objections  of  the  defendants,  and  admitted  the 
evidence.  Exception  by  defendants.  The  defendant  D.  T.  Johnson,  claim- 
ing to  have  written  the  plaintiff  a  letter  on  or  about  January  30, 1885,  in  re- 
ply to  one  from  plaintiff  dated  January  28, 1885,  which  plaintiff  could  not  find, 
and  denied  ever  having  received  it,  was  allowed  to  testify  as  to  the  contents 
of  such  letter;  and,  upon  his  so  testifying,  stated  that  the  substance  of  the 
said  letter  was  that  he  would  not  sign  a  contract  binding  him  to  deliver 
farmers'  notes  and  mortgages  as  collateral  lo  the  plaintiff  for  the  guano  sold 
by  him,  and  gave  as  his  reason  that  he  sold  a  good  deal  of  guano  on  open 
account,  and  did  not  take  notes  and  mortgages*  and»  not  having  noteB»  ooold 
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not  give  them,  but  that,  he  would  send  plaintiff  what  notes  he  did  take,  and 
where  he  sold  on  open  account  he  would  eend  plaintiff  a  list  of  accounts.  The 
defendant  Johnson  was  further  allowed  to  testify  that  Exhibit  A  was  signed 
by  himself  and  one<  Yick,'  plaintiff  *s  agent,  on  January  17, 1885»in  duplicate, 
and  that  the  copy  kept  by  witness  was  erased  and  scratched  out  in  the  same 
manner  as  Exhibit  B,  which  said  erasure  and  scratching  out  in  the  copy  of 
Exhibit  A,  so  kept  by  witness,  was  agreed  to  between  himself  and  said  plain- 
tiff's agent  Yick.  That  Exhibit  B  was  executed  about  January  30, 1885,  and 
that  he  erased  a  portion  of  the  same  and  sent  it  by  mail,  as  it  now  appears, 
to  plaintiff,  on  or  al}out  January  30, 1885,  accompanied  by  the  letter,  the  sub- 
stance of  which  was  as  above  stated.  The  incorporation  and  organization  of 
the  plaintiff  was  admitted,  as  was  also  that  the  defendant  Johnson  received  40 
tons  of  guano  from  the  plaintiff,  under  the  contract  between  them,  and  that 
he  sold  the  same;  that  he  executed  a  deed  of  assignment  to  the  defendant 
C  M.  Busbee;  and  that  the  defendant  Busbee  now  has  In  his  hands,  as  such 
assignee,  the  sum  of  $965.54  in  money,  and  some  notes,  proceeds  derived  from 
the  sale  of  guano  shipped  defendant  Johnson  by  plaintiff,  and  sold  by  said 
Johnson  as  aforesaid.  After  heari ng  the  evidence,  his  honor  charged  the  jury 
aa  follows,  viz. :  *  If  the  jury  believe  the  testimony  in  this  case,  taking  it  alto* 
get  her,  the  plaintiff  is  entitled  to  recover  a  verdict  declaring  Mr.  Busbee  to 
be  a  trustee  for  the  benefit  of  plaintiff;'  to  which  charge  the  defendants  ex- 
cepted. The  following  issue  was  submitted  to  the  jury,  viz. :  *  Does  the  de- 
fendant G.  M.  Bnsbee  hold  the  fund  arising  from  the  sale  of  ttie  guano,  men- 
tioned in  the  complaint,  in  trust  for  the  plaintiff? '  who,  for  their  verdict,  an- 
swered *  Yes.'  Thereupon  defendant  moved  for  a  new  trial.  Motion  over- 
ruled.   Judgment  upon  the  verdict.   Appeal  by  defendants  to  supreme  court. " 

Exhibit  A. 

'^Raleigh,  N.  C„  January  17, 1885. 
**  We  have  this  day  sold  to  Mr.  D.  T.  Johnson,  of  Raleigh,  N.  C,  the  follow- 
ing brands  of  fertilizers,  on  terms  and  conditions  named  below,  viz.:  ■ 
tons  of  Baker's  Standard  Guano,  at  s$29.50  per 2,000  lbs.  Delivered  at  Raleigh, 
N.  C,  in  car-load  lots,  or  as  much  additional  as  maybe  mutually  satisfactory. 
We  will  deliver  the  above  goods  free  on  board  at  Raleigh,  K.  C,  in  bags,  bbls. 
Settlement  to  be  made  by  note,  payable  November  15  and  December  15,  '85, 
at  Baltimore.  On  May  1st  next,  or  sooner  if  possible,  agrees  to  deliver  to  us 
or  our  order  notes  of  all  purchasers  to  whom  sales  of  these  goods  may  have 
been  made;  and  for  the  gross  amount  of  the  sales  of  the  same  to  be  held  by 
us  as  collateral  security  for  payment  of  notes  as  stated  above,  and  all  of  the 
above-mentioned  goods,  as  well  as  the  proceeds  therefrom,  are  to  be  held  in 

trust  by ,  for  the  payment  of notes  to  us.    And  all  proceeds  of 

said  goods  as  collected  must  first  be  applied  to  the  payment  of notes 

due  us,  whether  the  same  have  matured  or  not.  He  is  to  pay  for  all  goods 
shipped  on  his  orders  to  amount  mentioned  in  contract,  and  we  to  be  at  no 
expense  whatever  after  delivery  of  goods  as  agreed.  The  collaterals  will  be 
returned  in  time  for  collections.  In  sending  the  same  to  the  company,  place 
nominal  value  of  S25  on  each  package.  This  contract  subject  to  suspension 
by  fire  or  unavoidable  accident  at  seller^s  works,  or  storage  warehouses.  The 
above  contract  subject  to  approval  of  home  office. 

[Signed  in  duplicate.]  "CHjeacioAL  Co.  of  Canton. 

"Per  S.  W.  ViCK,  Agent, 

''I  accept  the  terms  and  conditions  of  above  contract. 

"D.  T.  Johnson.** 
Exhibit  B. 

"The  collaterals  will  be  returned  in  time  for  collection.    In  sending  same 
to  tlie  company  place  nominal  value  of  925  on  each  package.    This  contract 
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subject  to  suspension  by  fire  or  nnavoldable  accidents  at  seller's  worfes  or  stor- 
age warehouses.  Belative  to  this  contract,  no  agreement  or  provision  outside 
of  these  embodied  in  the  contract  is  recognized  or  confirmed,  unless  it  is  a  mat- 
ter of  arrangement  signed  in  writing.  The  above  contract  subject  to  approrai 
of  home  office. 

[Signed  In  duplicate.]  **  Chemical  Go.  of  Caitton. 

"C.  G.  Heim. 

**!  accept  the  terms  and  conditions  of  above  contract. 

**D.  T.  JOHHSOK.* 

Exhibit  C. — ^No.  1. 

"Raleigh,  K.  C,  January  17,  1885. 

**8.  W.  Vick,  Agent  CTiemical  Company  qf  Canton^  Bait.  Md. — ^Dsab 
Sir:  I  will  deli verifir hat  notes  that  I  receive  for  the  *  Baker  Standard  Guano' 
to  the  company,  if  necessary;  and  also  give  them  a  list  of  the  accounts,  as  I 
sell  a  great  deal  of  guano  on  open  account.    Yours,  truly. 

"D.  T.  JOHNSOH.* 

Exhibit  0.— No.  2. 

''Baleioh,  N.  C,  January  19,  1885. 
'^Chemieal  Company t  Canton — Gentlemen:  1  assigned  a  contract  with 
your  Afr.  Yick,  which  you  doubtless  have  ere  this,  which,  if  satisfactory,  joa 
can  assign  and  return.  The  only  difference  is  in  the  sending  of  notes  to  yon 
I  have  no  objection  at  all,  only  some  1  sell  on  open  account  and  take  no  notes. 
Am  willing  to  send  what  1  have.  1  do  not  expect  to  sell  but  a  small  quan- 
tity.   Hoping  to  hear  from  you  soon.    1  am  respectfully  yours. 

"D.  T.  Johnson." 
Exhibit  G.— No.  3. 

"Baltimore,  January  21,  1885. 
"D.  T,  Johnson,  Esq.,  Raleigh^  N,  C. — Dear  Sir:  We  have  your  favor 
of  19th  inst.,  and  note  contents.  We  have  the  contract  made  with  our  Mr. 
Yick,  but  it  would  be  more  satisfactory  to  us  if  you  would  sign  and  retora 
us  the  contract  we  sent  you  for  ten  tons  of  *  Baker^s  Standard  Guano.'  In 
regard  to  the  notes,  you  can  send  us  what  you  take,  and  assign  us  a  list  of  the 
open  accounts,  which  will  be  satisfactory  to  us.    Yours,  truly, 

'*  Chemical  Go.  of  Canton. 

Exhibit  C.— No.  4. 

''Raleigh,  N.  C,  January  26,  1885. 
**  Chemical  Company  of  Canton :  Yours  in  regard  to  contract  to  hand. 
We  will  try  and  carry  out  the  spirit  and  letter  of  contract.  Do  not  expect  to 
make  large  sales,  but  will  do  what  we  can  with  pai-ties  who  we  consider  en- 
tirely safe.  The  balance  due  by  D.  T.  J.  &  Co.  will  be  paid  on  or  about  the 
15th  of  February  We  have  granted  an  indulgence  on  some  paper  due  until 
that  time.  The  weather  has  been  so  bad,  business  has  been  at  a  stand  still. 
It  seems  to  be  clearing  up  now  Yours,  D.  T.  Johnson." 

Exhibit  C. — No.  5. 

"Baltimore,  January  28,  1885. 
**Mr,  D,  T.  Johnson,  Raleigh,  N"  C. — Dear  Sir:  We  note  your  favor  of 
the  26th  inst.  You  may  not  fully  have  considered  our  last  letter  to  too. 
What  we  requested  was  that  you  sign  and  return  to  us  the  contract  that  we 
sent  to  you  from  this  office.  We  would  then  sent  back  to  you  the  one  vou 
gave  Mr.  Yick.    The  contract  we  sent  you  is  for  ten  tons,  or  as  much  more 


Digitized  by  VjOOQIC 


1^.  C]  CHEMICAL  00.  V.  JOHNSON.  778 

AS  may  be  mutually  satisfactory,  while  Mr.  Yick^s  la  for  no  quantity  at  all, 
and  virtually  no  contract.    Your  compliance  Will  oblige 

"Yours,  respectfully,  Cbbmical  Co.  op  Canton. 

"A." 
Exhibit  C— No.  6. 

"Baltimore,  February  2,  1886. 
**Ifr.  D.  T.  Johnson,  Esq.,  Raleigh,  JV.  C— Dear  Sir:  Your  contract, 
properly  signed,  is  to  hand.  There  is  one  thing  about  it  we  cant*t  agree  to, — 
you  have  crossed  out  that  portion  which  says  you  are  to  give  farmers'  notes 
as  collaterals.  The  contract  you  made  with  Mr.  Yick,  and  also  last  year's, 
called  for  collaterals ;  so  we  have  crossed  out  your  scratches,  and  expect  you 
to  send  what  farmers'  notes  you  have,  and  those  from  whom  you  take  no 
notes  we  will  want  a  list  of.    Your  car  will  be  shipped  to-morrow. 

"Yours,  truly,  Chemical  Co.  of  Canton." 

Exhibit  C. — No,  7. 

"Raleigh,  N.  C.  February  7, 1885. 
**  Chemical  Co,  of  Canton,  Baltimore, — Gents:    Please  ship  to  Capt.  B. 
M.  Collins,  Uidgeway,  N.  C,  twenty  (20  tons)  Baker's  Standard  Guano,  and 
oblige  D.  T.  Johnson. 

"W." 
Exhibit  C— No.  8.    ' 

"Baltimore*  February  9^  1885. 
''Mr,  D.  T.  Johnson^  Raleigh,  N.  C— Dear  Sir:    Your  favor  of  the  7th 
to  hand.    We  have  booked  your  order  for  20  tons,  and  we  will  give  it  our  at- 
tention.   We  suppose  you  have  received  ours  of  the  2d,  and  note  what  we 
say  about  collaterals.  Yours,  truly.  Chemical  Co.  of  Canton. 

"Marsdbn." 
Exhibit  C. — ^No.  9. 

"Baltimore,  February  10,  1885. 
"  Jfr.  2>.  T.  Johnson,  Raleigh,  N,  C. — Dear  Sir:  We  inclose  corrected 
contract,  which  agrees  with  our  mutual  understanding  of  the  same.  Please 
sign  and  return  to  us.  We  regret  to  trouble  you  in  this.  You  will  remem- 
ber that  contract  signed  by  you  was  altered  by  crossing  out  a  portion  of  it. 
Your  prompt  attention  will  oblige  Yours,  truly, 

"Chemical  Co.  of  Canton. 
"W.J.D." 
Exhibit  C— No.  10. 

"Baltimore,  February  14,  1885. 
^^ Messrs,  D.  T.  Johnson  dk  Co,,  Raleigh,  N  C. — Gentlemen:  As  previ- 
ously directed  by  you,  we  have  to-day  drawn  on  you  at  sight  for  $801.97,  the 
balance  due  on  your  note  that  matured  January  1, 1885.  Please  protect  same, 
and  obliffe.  We  sent  to  you  a  few  days  since  for  your  signature  our  contract 
for  this  year,  drawn  in  a  more  regular  form,  and  more  comprehensive,  than 
previous  one.  Would  you  kindly  sign,  and  return  it  to  us  as  requested  in  our 
letter  that  inclosed  the  same.    Yours,  respectfully, 

"Chemical  Co.  of  Canton. •• 

Exhibit  C. — No.  11. 

*' Raleigh,  N".  C,  February  18, 1885. 

"  Chemical  Co,  of  Canton — Gentlemen  :    Yours  to  hand,  and  noted.    Will 

honor  draft.     We  told  your  Mr.  Vick  that  we  would  not  sign  a  contract  to 

deliver-  farmers'  notes  as  collateral  for  what  we  sold,  and  gave  as  a  reason 

this:  that  we  sold  a  good  deal  on  open  account,  and  did  not  take  notes.    Hence, 
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not  having  notes,  we  could  not  give  them.  Told  him  and  you  that  we  would 
send  you  what  we  did  take,  and  give  you  a  list  of  purchasers.  Hoping  this 
will  be  entirely  satisfactory,  I  remain,  as  ever,  D.  T.  Johnson," 

Exhibit  C— No.  12. 

"Baltimore,  February  19, 1885- 
^'Mr.  D  T.  Johnson^  Raleigh^  2V.  C— Dear  Sir:    Your  letter  of  the  18th 
inst.  to  hand,  stating  you  would  send  us  what  notes  you  did  take,  and  give 
list  of  purchasers  of  balance.    This  is  satisfactory,  and  we  have  attached  this 
letter  to  the  contract.    Awaiting  further  favors,  we  are,  yours  truly, 

"Chemical  Ck>.  of  Canton. 
"W.  J.  D," 

The  plaintiff  alleges  in  its  oomplaint  the  written  agreement  set  forth  above 
as  Exhibit  B,  as  modified  by  the  other  writing  set  forth  above  as  Exhibit  C. 
— No.  1;  and  its  alleged  cause  of  action  is  founded  on  that  agreement,  and 
alleged  breaches  thereof,  in  respects  specified.  The  defendants  deny  the 
agreement  as  alleged,  and  the  evidence  produced  on  the  trial  bore  mainly  on 
the  issue  raised  by  the  pleadings  in  that  respect.  The  exceptions  to  the  ad- 
mission in  evidence  of  the  original  paper  writings  and  letters,  copies  of  which 
are  set  forth  above,  cannot  be  sanctioned.  They  were  competent  evidence  of 
the  principal  parties  themselves,  to  show  that  they  executed,  accepted,  as- 
sented to,  and  acted  upon  the  agreement  as  alleged.  Each  of  these  writings 
tended  more  or  less  strongly  to  prove  that  the  parties  did  so;  and  the  mere 
fact  that  they  went  to  show  how,  when,  and  why  the  paities  came  at  last  to 
assent  and  consent  to  such  agreement,  cannot  destroy  their  competency  as 
evidence.  The  first  agreement*  Exhibit  A,  was  not  acceptable  to  the  parties. 
The  objections  to  it  tended  to  show  that  these  were  obviated  in  the  substitu- 
tion and  adoption  of  Exhibit  B,  as  modified  by  Exhibit  C— No.  1;  and  the 
lettei's  went  to  show  the  nature  and  extent  of  the  objections  on  both  sides, 
and  that  these  were  removed,  and  the  agreement  was  accepted  and  concluded. 
The  evidence  of  the  defendant  Johnson  was  not  in  any  material  respect  in 
conflict  with  that  produced  by  the  plaintiff.  On  the  contrary,  it  was  sub- 
stantially in  harmony  with  it.  He  testified  as  to  his  objection  to  Exhibit  B; 
and  otiier  evidence — the  correspondence— showed  that  his  objection  was  re- 
moved, and  he  expressed  his  willingness  to  do  as  he  said  in  Exhibit  C. — No- 
1  he  would  do.  There  was  no  material  conflict  in  the  evidence.  Accepting 
it  all  as  true,  the  agreement  was  as  alleged  in  the  comphiint;  and  in  all  ma- 
terial respects  as  alleged,  it  had  been  interpreted,  and  its  meaning  and  effect 
settled,  by  tins  court  in  Chemical  Co.  v.  Johnson,  98  N.  C.  123,  3  S.  E.  Kep. 
723.  The  issue  submitted  to  the  jury  was  very  general  in  its  bearing  upon  the 
pleadings,  and  scarcely  a  proper  one;  but,  as.  there  was  no  objection  to  it.  It 
must  be  taken  that  it  was  submitted  by  consent  of  the  parties.  They  were 
content  to  reiich  the  merits  of  the  matters  of  fact  at  issue  through  and  by  it, 
and  they  must  be  concluded  by  the  verdict.  The  instruction  of  the  court  to 
the  jury  was  very  broad  and  comprehensive,  but  it  does  not  appear  td  be  er- 
roneous. Taking  the  evidence  altogether  as  true,  the  verdict  was  a  proper 
one.  It  was  not  such  in  its  bearings  upon  the  issue  as  required  that  it  be 
presented  to  the  jujry  in  various  conflicting  views  of  it.  It  was,  in  substance, 
consistent  and  harmonious,  and  fit  to  be  considered  and  tid^en  altogether  as 
true  or  false.  The  exception  to  the  instructions  is  very  indefinite, — quite  as 
broad  as  the  instruction,  and  comprehensive  as  the  issue.  No  particular  error 
is  assigned.  It  is  questionable  whether  or  not  it  should  be  considered.  Judg- 
ment atlirmed. 
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Chemicai,  Co.  v.  Johnson,  et  aZ. 
(Supreme  Court  of  North  Ca/roUna.    November  12, 1888,) 

Costs— Right  to  Attorney's  Feb. 

PlaintifP  sold  defendant  J.  certain  guano,  In  trust,  the  proceeds,  when  sold  by  J., 
to  be  applied  on  his  notes  held  by  plaintiff.  Defendant  J.  subsequently  conveyed 
the  guano  to  defendant  B.iin  trust  for  certain  creditors  named.  S.  having  sold  the 
ffuano,  plaintiff  brought  this  action  to  recover  the  proceeds.  The  court,  on  jud gment 
tor  plaintiff,  allowea  B.  $100  to  pay  counsel  fees,  on  the  theory  that  in  defending  the 
action  he  was  but  discharging  his  duty  as  trustee.  Held  error.  His  trust  having 
faUed  aa  against  plaintiiE,  the  latter  could  not  be  compelled  to  pay  the  ezi>en8e  or 
contesting  the  question  of  its  validity. 

Appeal  from  superior  court,  Wake  county;  W.  M.  Shifp,  Judge. 

Action  by  the  Chemical  Company  of  Canton  against  D.  T.  Johnson  and 
Charles  M.  Basbee,  to  recover  the  proceeds  of  certain  guano.  Verdict  for 
plaintiff.  The  court,  in  entering  judgment,  allowed  defendant  Busbee  $100 
for  counsel  fees.    From  this  allowance  plaintiff  appeals. 

HayiDood  d-  Haytoood  and  Strong,  Gray  dk  Stamps,  for  appellant.  C  M. 
Busbee,  for  respondents. 

Merrimon,  J.  The  plaintiff  appellant  sold  to  the  defendant  Johnson  cer- 
tain gnano,  to  be  held  and  sold  by  him  in  trust  that  he  would  transmit  the 
proceeds  of  the  sale  thereof,  and  such  of  the  guano  as  he  could  not  sell,  to  the 
plaintiff,  to  pay  certain  notes,  etc.  Afterwards,  while  the  guano  was  in  the 
possession  of  the  said  Johnson,  he  executed  to  the  appellee,  defendant  Busbee, 
a  deed  of  trust,  whereby  be  undertook  to  sell  and  convey  the  same  and  other 
property  to  him,  to  be  sold  by  him,  and  the  proceeds  thereof  devoted  to  the 
payment  of  certain  debts  specified  in  the  deed.  He  (said  Busbee)  afterwards 
sold  the  guano,  and  realized  therefor  in  cash  $1,072.82;  and  claimed  the 
guano,  and  the  proceeds  of  the  sale  thereof,  by  virtue  of  and  for  the  purposes 
expressed  in  the  deed  mentioned.  The  plaintiff  brought  this  action  to  re- 
cover from  the  defendants  the  guano,  and  the  proceeds  of  the  sale  thereof,  as 
above  mentioned;  and  to  have  the  defendant  Busbee  declared  to  be  and  charged 
HS  to  the  said  guano,  and  the  proceeds  of  the  sale  thereof,  a  trustee  in  its 
favor,  etc.  On  the  trial,  under  instructions  from  the  court,  the  jury  found, 
by  their  verdict,  that  the  appellee,  Busbee,  held  "the  fund  arising  from  the 
sale  of  the  guano  mentioned  in  the  complaint  in  trust  for  the  plaintiff;''  and 
the  court  gave  judgment  in  its  favor,  allowing  the  appellee,  Busbee,  certain 
commissions  for  selling  the  guano,  to  which  there  was  no  objection,  and  also 
"  the  sum  of  one  hundred  dollars  to  pay  counsel  fees, "  to  be  paid  out  of  the 
fund  mentioned.  To  this  allowance  the  plaintiff  objected,  and  excepted,  and 
appealed  to  this  court.  This  court  decided  in  Chemical  Co,  v.  Johnson,  98 
N.  C.  123,  3  S.  £.  Hep.  723,  that  the  plaintiff  sold  the  guano  mentioned  to 
the  defendant  Johnson,  coupled  with  the  trust  that  the  latter  would  sell  it, 
and  apply  the  proceeds  of  the  sale  to  the  payment  of  his  several  promissory 
notes  made  to  the  plaintiff,  coming  due  successively  at  different  times,  for 
the  purchase  money  thereof.  Johnson,  therefore,  had  no  right  or  authority 
to  sell  the  guano  to  the  appellee,  Busbee,  trustee,  for  the  purposes  specified 
in  the  deed  of  trust  made  to  him;  and  so  neither  the  guano,  nor  the  proceeds 
of  the  sale  thereof,  became  affected  by  the  trust  created  by  the  deed,  nor  did 
they  become  part  of  the  trust  fund  to  be  administered  by  the  trustee,  but 
they  were  to  be  applied  to  the  payment  of  the  plaintiff's  notes  mentioned 
above.  The  plaintiff  did  not  desire  that  the  appellee  (trustee)  should  have  or 
sell  or  in  any  way  interfere  with  the  guano.  On  the  contrary,  it  opposed  his 
interference  with  and  claim  to  it,  and  insisted  upon  its  right  to  have  it  ap- 
plied to  the  payment  of  its  claims  against  Johnson.  The  appellee  denied  its 
claims,  and  thus  drove  it  to  bring  this  action  to  assert  its  right.  The  appel- 
lee made  defense  in  good  faith,  not  at  the  request  or  instance  of  the  plaintiff, 
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but  against  its  will,  and  for  the  benefit  of  those  creditors  of  Johnson  whose 
debts  were  provided  for  and  secured  bj  the  deed  of  trust,  and  to  prevent  and 
defeat  the  plaintiff's  recovery.  The  counsel  employed  and  paid  by  the  appel- 
lee were  employed  for  that  express  purpose,  and  in  no  sense  for  the  benefit 
or  advantage  of  the  plaintiff.  Shall  the  latter  be  thus  required  to  pay  the 
counsel  of  the  defendant  to  defend  his  right  and  his  action?  But  it  is  said 
that  it  was  the  duty  of  the  trustee  to  resist  the  plaintiff's  demands,  and  be 
ought  in  doing  so  to  be  allowed  his  reasonable  outlay  for  counsel.  This  may 
be  granted,  but  at  whose  cost?  Surely  not  at  that  of  the  plaintiff,  whose 
right  he  was  contesting,  but  plainly  at  the  cost  of  the  creditors  interested  in 
increasing  the  trust  fund  out  of  which  their  debts  were  to  be  paid.  The  ap- 
pellee, in  good  faith,  under  a  misapprehension  of  his  right  to  do  so,  sold  the 
guano,  and  had  in  hand  the  proceeds  of  the  sale.  For  his  services  in  selling 
it  he  was  allowed  compensation ;  and  the  plaintiff  did  not  object,  upon  the 
just  ground,  no  doubt,  that  it  ought  to  pay  for  such  services  as  it  had  the 
benefit  of.  But  such  proceeds  of  sale  were  no  part  of  the  trust  fund,  nor 
were  they  affected  by  the  trust  the  appellee  was  charged  with  by  the  deed; 
certainly,  as  they  were  insufficient  to  pay  the  claims  of  the  plaintiff.  We 
cannot  hesitate  to  decide  that  the  allowance  complained  of  was  unwarranted, 
and  the  judgment  must,  as  to  it,  be  reversed. 

It  is  further  assigned  as  error  that  the  court  directed  the  trustee  to  pay  his 
part  of  the  costs  of  this  action  out  of  the  fund  in  his  bands  referred  to  above. 
We  do  not  so  understand  the  judgment.  It  directs  such  costs  to  be  paid  out 
of  any  funds  in  his  hands  as  trustee  of  the  deed  of  truA.  Otherwise  there 
would  be  error.  The  appellee  is  not  a  trustee  of  an  express  trust  as  to  the 
plaintiff  in  this  action,  and  is  not  entitled,  as  against  him,  to  the  benefit  of 
the  statute.  Code,  §  535.  There  is  error.  To  the  end  that  the  judgment 
may  be  corrected  as  directed  in  ttiis  opinion,  let  it  be  certified  to  the  superior 
court.    It  is  so  ordered. 


CUBBIB  «•  GlABK. 

(Supreme  Court  of  North  CaroUmcu    November  19, 1888.) 

1.   BQUITT—JuBISDIOTION— ENFOROBMBNT  of  JUDQMEITT  lilBN. 

PlaintifF  purchased  land  at  an  execution  sale  upon  judgments  against  defendant. 
In  the  action  for  possession  defendant  showed  that  the  judgments  had  become  dor- 
mant, and  hence  that  the  executions  issued  upon  them  were  irregular,  uid  asked 
for  equitable  relief.  The  judgments,  however,  had  been  duly  docketed,  and  consti- 
tuted liens  upon  the  land  in  favor  of  plaintiff.  Heldy  that  the  court,  having  ob- 
tained jurisdiction  of  the  iud^^ents,  the  executions,  and  the  land,  could,  in  the  ex- 
ercise of  its  equitable  authority,  after  setting  aside  the  sale  of  the  land  under  the 
executions,  enforce  the  Uena  of  the  judgments  by  directing  a  sale  of  the  land  to 
satisfy  the  same. 
S.  Costs— Right  to  Costs. 

Defendant  having  maintained  his  equitable  defense  against  the  recovery  of  the 
land  under  the  execution  sales,  was  entitled  to  the  costs  of  the  action. 
8.  APPBAI/—RBV1BW— Matters  not  Apparent  op  Rboobd. 

Where  the  record  does  not  show  that  any  motion  or  appUcaUon  was  made  to  set 
aside  an  execution  and  sale  complained  of,  or  that  the  court  took  any  notice  of  or 
made  any  decision  in  respect  to  them,  the  supreme  court  cannot  take  cognizance 
thereof. 

Appeal  from  superior  court,  Moore  county;  Shbphbbd,  Judge. 

This  was  an  action  brought  by  James  L.  Currie  against  N*.  D.  J.  Clark,  to 
obtain  possession  of  land  bought  in  by  the  former  at  execution  sales  upon 
judgments  against  defendant.  Defendant  interposed  an  equitable  defense 
based  upon  the  irregularity  of  the  execution  sales.  The  court  set  aside  the 
sale's,  but  held  plaintiff *s  judgments  valid  liens  upon  the  land,  and  ordered  a 
sale  thereof  to  satisfy  the  same.    Defendant  appeals  from  this  order* 

Ji.  P.  Buxton,  for  appellant.    /.  W,  Hinsdale*  for  ap|>ellee. 
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Mbrbiuon,  J.  This  action  was  brought  to  recover  possession  of  the  land 
described  in  the  complaint.  The  plaintiff's  title  to  this  land  was  derived 
from  a  sale  thereof  under  and  in  pursuance  of  executions  issued  against  the 
defendants,  made  on  the  7tb  day  of  August,  1879,  and  the  deed  of  the  sheriff 
thereon,  executed  on  the  next  day.  The  answer  of  the  defendants  denied 
the  material  allegations  of  the  complaint,  except  that  it  admitted  the  posses- 
sion of  the  land.  It  alleged  as  a  defense  that  the  sale  was  brought  about  by 
And  through  the  fraudulent  practices  of  the  plaintiff;  that  the  executions, 
under  which  such  sale  was  made,  were  irregular  and  void,  having  been  issued 
upon  judgments  that  were  dormant,  but  which  constituted  valid  liens  in 
their  order  upon  the  land.  In  the  course  of  the  action  the  sale  mentioned 
was  set  aside,  and  the  parties  were,  by  the  order  of  the  court,  '* restored  to 
the  status  they  occupied  previous  thereto,  and  wittiout  prejudice  to  the  plain- 
tiff's remedies  from  the  lapse  of  time."  The  court  further  directed  that  a 
commissioner  for  the  purpose  sell  the  land,  unless  before  a  day  specified  the 
defendants  should  pay  into  court  the  sum  of  $1,000,  to  be  applied  to  the  pay- 
ment of  the  judgments  mentioned,  as  the  court  might  thereafter  direct.  Aft- 
erwards the  court  directed  that  the  clerk  should  report  in  writing  "the 
Judgments  owned  by  the  plaintiff  upon  which  executions  had  issued,  and 
were  in  the  hands  of  Sheriff  J.  J.  Wicker  at  the  date  of  sale  by  him,  at  which 
plaintiff  became  purchaser,  and  sale  set  aside;  giving  dates  of  the  judgments, 
dates  of  the  various  executions  issued,  amounts  of  principal,  interest,  and  re- 
turns by  sheriff,  and  costs ;  all  itemized.  Report  to  Monday  of  this  term. " 
The  clerk  accordingly  made  report,  and  the  defendants  filed  exceptions  thereto. 
Thereupon  the  court  found  the  facts,  modified  the  report  of  the  clerk,  over- 
ruled the  exceptions  of  the  defendants,  and  entered  judgment;  the  part  of 
which  it  is  material  to  report  here  is  as  follows:  "Thereupon  the  court  finds 
the  following  facts:  First,  as  to  the  Lilly  judgment.  On  the  10th  day  of 
July,  1869,  the  defendants  herein,  under  sections  325  and  326,  Code  Civil 
Proc.,  (now  sections  570  and  571  of  the  Code,)  duly  confessed  judgment  in 
this  court  in  favor  of  H.  So  E.  J.  Lilly  for  the  sum  of  $200  upon  two  notes, — 
one  for  $167.16,  dated  February  22,  1861;  the  other  for  $114.31,  dated  April 
19*  1861.  The  said  judgment  was  duly  docketed  in  this  court,  and  executions 
issued  thereon  from  this  court,  as  found  by  the  clerk.  Said  judgment,  for 
value  received,  was  duly  assigned  to  James  L.  Cnrrie  on  January  7,  1879. 
An  execution  was  issued  thereon  on  April  10,  1879;  and  that  on  May  30, 
1879,  a  restraining  order  was  duly  granted  restraining  proceedings  under  the 
said  execution  for  twenty  days.  By  agreement  of  the  parties  to  said  action 
before  the  expiration  of  twenty  days,  the  said  restraining  order  was  continued 
until  the  27th  day  of  June,  1879,  and  the  judge  informed  thereof.  On  the 
27lh  day  of  June,  1879,  the  judge  continued  the  restraining  order  until  the 
Ist  day  of  July,  1879.  That  said  execution  was  in  the  hands  of  the  sheriff 
on  August  7,  1879,  when  he  sold  the  property  described  in  th*^  complaint. 
Thereupon  the  court  overruled  the  tirst,  second,  and  third  of  defendants'  ex- 
ceptions relating  to  said  judgment.  On  the  30th  day  of  September,  1870, 
judgment  was  rendered  In  the  superior  court  of  Moore  county  in  favor  of  T. 
B.  Tyson,  Alexander  Kelly,  and  W.  T.  Jones,  trading  as  Tyson,  Kelly  &  Co., 
to  the  use  of  Alexander  Kelly,  v.  N.  D.  J.  Clark,  upon  a  debt  contracted 
prior  to  the  adoption  of  the  constitution,  for  the  sum  of  $228.22,  with  inter- 
est on  $165  from  September  80, 1870.  No  execution  issued  thereon  from  No- 
vember 7,  1873,  to  March  15, 1877.  The  court  sustains  the  detendaulis  first 
exception  relating  to  this  judgment  in  so  far  as  it  is  insisted  that  the  clerk 
should  not  have  found  that  an  execution  issued  upon  said  judgment  on  the 
20th  day  of  March,  1874,  and  overrules  the  exception  in  other  respects.  The 
court  sustains  the  second  exception  to  the  extent  that  the  court  holds  that  the 
said  judgment  was  dormant  on  the  7th  day  of  August,  1879,  the  day  of  said 
sheriff's  sale;  but  overrules  the  said  exception  in  so  far  as  it  ckims  that  the 
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defendant  N.  D.  J.  Clark  should  not  be  charged  with  anything  on  this  judg- 
ment. The  court  holds  as  a  matter  of  law,  that  this  judgment,  on  the  day  of 
sale,  constituted  a  valid  and  subsisting  lien  upon  the  property  which  was 
sold,  and  that  the  Iten  may  be  enforced  in  this  proceeding. 

'* Third,  as  to  the  £.  L.  Pemberton  judgment.    The  court  finds  that  on  the 
10th  d{iy  of  June,  1872,  E.  L,  Pemberton  duly  recovered  in  a  justice's  court 
of  Cumberland  county  against  the  defendants  J.  B.  and  N.  D.  J.  Clark  a 
judgment  for  |(1B7.20,  with  interest  on  882.58,  dated  April  19,  1861.     The 
same  was  duly  docketed  in  the  superior  court  of  Cumberland  county  on  the 
28th  day  of  October,  1872,  and  in  the  superior  court  of  Moore  county  on  the 
6th  day  of  November,  1872.    Upon  notice,  motion,  and  proof,  leave  to  issue 
execution  thereon  was  duly  granted,  and  an  execution  duly  issued  thereon 
on  September  16,  1878,  to  the  sheriff  of  Moore  county.    Another  execution 
thereon  was  duly  issued  on  the  29th  day  of  .July,  1879,  to  the  said  sheriff, 
and  was  in  his  hands  on  August  7,  1879,  the  date  of  said  sale.    The  court 
overrules  the  defendants'  exceptions  as  to  this  judgment    The  court  con- 
firms the  report  of  the  referee,  as  modified  by  the  foregoing  findings  and  rul- 
ings.   And  the  court  doth  declare  and  adjudge,  in  accordance  with  said  re- 
port and  the  foregoing  findings,  that  the  defendants  J.  B.  and  N.  D.  J.  Clark 
are  indebted  to  James  L.  Currieupon  the  judgment  of  H.  &'E.  J.  Lilly  against 
J.  B.  and  N.  D.  J.  Clark  in  the  sum  of  $408.51,  including  costs,  with  interest 
on  $200  from  Aug.  20,  1885.    And  upon  the  judgment  of  £.  L.  Pember- 
ton against  J.  B.  and  K.  D.  J.  Clark  the  sum  of  $207.85,  including  costs, 
with  interest  on  $82.58  from  August  20,  1885.    And  that  N.  D.  J.  Clark  is 
indebted  to  James  L*.  Currie  upon  the  judgment  of  Tyson,  Kelly  &  Co.  against 
X.  D.  J.  Clark  in  the  sum  of  $884.90,  including  costs,  with  interest  on  $165 
from  August  20,  1885.    All  of  which  judgments  were  liens  upon  the  lands 
described  in  the  complaint,  on  August  7,  1879,  the  date  of  the  sheriff's  sale* 
and  had  been  duly  assigned  to  the  plaintiff.    It  is  further  adjudged  that  the 
plaintiff  do  also  recover  against  the  defendauts  the  costs  of  the  action,  to  be 
taxed  by  the  clerk.     And  it  appearing  to  the  court  the  defendant  N.  D.  J. 
Clark  has  paid  into  tlie  clerk's  ofiice  of  this  court,  under  a  former  order 
herein,  the  sum  of  $1,000,  it  is  ordered  that  the  clerk  shall  pay  over  to  the 
plaintiff  the  said  sum,  which  shall  thereupon  be  credited  upon  said  judg- 
ments.   And  it  is  further  ordered  that  the  defendants  have  until  July  10, 
1887,  to  pay  to  the  plaintiff  the  balance  of  said  judgments,  with  interest,  and 
the  costs  of  this  action;  and  if  they,  or  either  of  them,  shall  fail  to  pay  to  the 
plaintiff  the  said  balance  of  judgments,  and  the  said  costs  of  this  action,  on 
or  before  the  said  10th  of  July,  1887,  it  is  adjudged  that  the  lands  described 
in  the  complaint  herein,  or  so  much  thereof  as  may  be  suflScient  to  raise  the 
amount  due  to  the  plaintiff  for  balance,  principal,  interest,  and  costs  of  the 
judgments  aforesaid,  and  the  costs  of  this  action,  be  sold  at  public  auction* 
at  I  he  court-house  door,  in  Carthage,  for  cash,  by  or  under  the  direction  of 
D.  A.  McDonald,  clerk,  who  is  liereby  appointed  commissioner  for  that  pur- 
po&e,  after  30  days^  advertisement  of  the  time  and  place  of  such  sale,  posted 
at  the  court-house  door  and  four  other  public  places  in  the  county  of  Moore. 
and  also  published  in  some  newspaper  printed  or  circulated  in  said  county. 
That  the  plaintiff  or  any  other  party  to  this  action  may  become  purchaser  on 
such  sale;  and  that  the  commissioner  make  a  repoit  of  such  sale  to  this 
court." 

The  .defendants,  having  assigned  error  as  follows,  appealed  to  this  court: 
(1)  In  respect  to  the  judgment  and  execution  in  case  of  Tyson,  Kelly  &  Co., 
to  use  of  Alexander  Kelly,  against  N.  D.  J.  Clark,  the  defendants  except,  be- 
cause, while  his  honor  finds  that  the  said  judgment  was  dormant  when  the 
execution  issued  and  came  into  the  sheriff's  hands,  and  at  the  time  of  the  sher- 
iff's sale,  yet  he  adjudged  that  said  execution  was  entitled  to  be  paid  out  of 
the  fund,  whereas  the  defendants  insist  that  the  execution  issued  on  this  dor- 
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mant  judgment  was  Irregular,  and  ought  to  hare  been  set  aside  on  objection 
made  by  the  defendant  therein,  and  was  not  entitled  to  share  in  the  fund.  (2)  In 
respect  to  the  omission  of  his  honor  to  respond  to  the  application  of  the  defend- 
ants, founded  on  proof,  to  free  the  land  from  the  incumbrance  improperly 
placed  upon  it  by  the  conduct  of  the  plaintifF  In  suing  out  an  execution  in  the 
case  of  H.  &  £.  J.  Lilly  against  N.  J.  D.  Olark  and  J.  B.  Clark,  during  the 
pendency  of  this  action,  to-wit,  on  4th  August,  1880,  and  causing  it  to  be 
placed  in  the  hands  of  the  sheriff  of  Moore,  J.  J.  Wicker,  and  directing  a  sale 
of  this  said  land  to  be  made  and  bid  off  by  his  attorney  of  record,  J.  A.  Wor« 
thy,  Esq.,  at  the  price  of  $50,  and  a  deed  made  therefor  to.  him  without  even 
crediting  the  defendants  with  the  $50;  whereas,  the  defendants  insist  that 
bis  honor,  in  his  decree,  should  have  set  aside  this  sale,  and  ordered  the  sher- 
iff's deed  to  J.  A.  Worthy  to  be  set  aside,  and  the  land  cleared  from  the  cloud 
caused  by  said  sale.  (8)  Because  his  honor  adjudged  the  whole  costs  of  this 
action  against  the  defendants,  including  the  costs  of  the  trial  of  the  issue  of 
fraud,  found  by  the  jury  in  favor  of  the  defendants  and  against  the  plaintiff." 
The  plaintiff  alleged  in  his  complaint  a  cause  of  action  at  law,  and  the  de- 
fendants in  their  answer  alleged  a  defense  equitable  in  its  nature,  and  asked 
for  equitable  relief,  as  they  might  do  under  the  prevailing  system  of  civil  pro- 
cedure, and  such  relief  was  granted ;  but  the  court  went  further,  and  required 
the  defendants  to  pay  the  plaintiff's  judgments  mentioned,  which  constituted 
successive  liens  upon  the  land,  or,  if  they  failed  to  do  so  within  a  time  speci- 
fied, it  directed  that  the  land  be  sold,  and  the  proceeds  of  the  sale  be  applied 
to  the  discharge  of  the  judgments.  This  court  so,  in  effect,  decided  when  this 
case  was  before  it  by  a  former  appeal.  Currie  v.  Clark,  90  N.  0.  355.  In 
that  case  it  is  said:  **The  defense  here  is,  in  effect,  an  impeachment  in  equity 
of  the  title  acquired  by  the  plaintiff,  and  the  relief  cannot  go  beyond  the  set- 
ting aside  the  sale  and  restoring  the  parties  to  the  stattis  they  occupied  pre- 
vious thereto,  and  without  prejudice  to  the  plaintiff's  remedies,  from  the 
lapse  of  time  since.  This  is  the  full  measure  of  the  defendant's  equity,  and  it 
affects  the  plaintiff  only  by  depriving  him  of  an  estate  which  he  acquired  by 
unlawful  means  and  under  the  form  of  legal  process.  The  sale  must  therefore 
be  set  aside,  and  the  land  again  exposed  to  sale ;  the  proceeds  arising  from  which 
will  be  paid  over  according  to  the  priorities  of  the  severed  executions  as  they 
existed  on  the  day  of  the  sheriff's  sale,  which  is  thus  put  out  of  the  way. "  The 
defendants,  by  their  answer,  brought  the  judgments  mentioned  against  them 
that  belonged  to  the  plaintiff,  the  executions  issued  upon  them,  and  the  sale 
of  the  land  mentioned  under  them,- before  the  court  in  this  action,  asking  eq- 
uitable relief  as  to  the  executions  alleged  to  have  been  irregularly  issued.  The 
court  thus  obtained  jurisdiction  of  the  judgments,  the  executions  complained 
of,  and  the  land,  and  could,  in  the  exercise  of  its  equitable  authority,  grant 
complete  relief,  and  do  justice,  not  only  to  the  defendants,  but  as  well  to  the 
plaintitf,  within  the  scope  of  the  whole  matter  thus  brought  before  it.  It  ap- 
peared that  the  judgments  had  become  dormant,  and  that  hence  the  executions 
issued  upon  them  were  irregular,  and  that  they,  and  the  sale  of  the  land  un- 
der them,  ought  to  be  set  aside;  but  it  lllcewise  appeared  in  that  connection 
that  the  judgments,  having  been  duly  docketed,  notwithstanding  their  dor- 
mancy, constituted  liens  upon  the  land  in  favor  of  the  plaintiff,  and  he  was 
entitled  to  have  the  land  sold  to  discharge  them,  if  the  defendants  would 
not  pay  the  money  due  upon  them,  as  they  ought  to  have  done.  The  court, 
having  obtained  jurisdiction  of  the  whole  matter  as  indicated  above,  had 
authority  to  enforce  the  liens,  and  the  orders  and  judgment  to  that  end 
were  appropriate  and  lawful.  It  is  not  true,  as  the  defendants  seem  to  sup- 
pose, that  the  liens  of  the  judgments  could  be  enforced  only  by  the  ordinary 
process  of  execution  against  the  property  of  the  judgment  debtor.  That  is 
the  usual  way  prescribed  by  statute;  but  when  such  liens  came  in  question  in 
an  action,  as  in  this  case,  where  the  equitable  authority  of  the  court  is  in* 
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yoked,  it  may  direct  sales  of  the  land  or  other  property  as  the  ends  of  jnstioe 
may  require. 

The  second  exception  seems  to  have  no  application.  It  does  not  appear  in 
the  record  tliat  any  motion  or  application  was  made  to  the  court  to  set  aside 
the  execution  and  sale  complained  of,  or  that  the  court  took  any  notice  of,  or 
made  any  decision  in  respect  to  them.  Nothing  appears  but  simply  the  a£Bl- 
davit  and  the  execution.  They  do  not  appear  to  have  connection  or  applica- 
tion. The  mere  exception,  without  application,  must  go  for  naught.  It 
should  appear  in  the  record  that  the  court  made  or  refused  to  make  some  rul- 
ing, order,  or  judgment  to  which  it  applies  and  has  reference;  else  this  court 
cannot  see  error.  It  would  seem  that,  if  the  affidavit  was  true,  the  execution 
and  sale  should  have  been  set  aside  upon  proper  application,  but  we  are  not 
at  liberty  to  decide  that  it  ought  or  ought  not  to  have  been,  because  no  riUing 
or  decision  of  the  court  in  such  respect  is  before  us  for  review. 

We  think  the  third  exception,  as  to  costs  in  the  court  below,  must  be  sus- 
tained. The  plaintiff  failed  to  recover  the  land;  to  recover  which,  alone,  the 
action  was  brought.  The  defendants  alleged  and  established  an  equitable  de- 
fense, which  rendered  it  expedient  and  just  to  administer  certain  equitable 
rights  of  the  plaintiff,  but  the  latter  failed  wholly  to  maintain  the  action  as  to 
the  purpose  for  which  it  was  brought.  The  case  of  Vestal  v.  Sloan,  88  N.  C. 
555,  cited  by  the  counsel  of  the  defendants,  is  in  point.  The  judgment  mast 
be  reversed  as  to  costs,  and  in  all  other  respects  affirmed.  To  this  end  let 
this  opinion  be  certified  to  the  superior  court.    It  is  so  ordered. 


Fields  et  at.  d.  Whitfield. 
(amfreme  Court  of  NoTih  CaroUna.    November  IS,  ISSS.) 

1.  Wills— Construction— RiOHTB  of  Dbtisbbs. 

A  testator  devised  land  to  five  grandsons  and  to  the  survivor,  and,  if  they  died 
without  heirs  of  their  own  bodies,  to  two  of  their  sisters;  and  provided  that  eacli 
should  receive  his  part  when  he  arrived  at  the  age  of  25  years,  ana  not  before.  After 
they  had  arrived  at  the  required  age,  and  divided  the  land  among  them,  two  of  them 
died  without  issue,  and  their  shares  were  divided  among  the  survivors  and  the  two 
sisters.  One  of  the  grandsons  then  received  a  quitclaim  deed  from  his  surviving 
brothers  of  their  interest  in  the  deceased  brothers'  shares,  and  conveyed  with  war- 
ranty. Held,  that  the  executory  devise  to  the  sisters  failed  on  the  arrival  of  the 
grandsons  at  the  age  of  25,  and  division  among  them,  and  that  the  purchaser  took 
a  three-fifths  interest  in  the  land  oonveyed ;  that  being  all,  except  the  interest  of 
the  sisters  as  heirs  of  the  deceased  grandsons. 

4.  Same. 

The  devise  being  to  the  sisters.  If  the  grandsons  died  without-issue,  fails  upon  the 
death  of  one  of  them  leaving  children ;  since  then  the  contingency  of  the  death  of 
all  without  issue  never  can  occur. 

Appeal  from  superior  court,  Lenoir  county;  Jambs  H.  Merbimon,  Judge. 

This  action  was  brought  by  the  plaintiffs,  W.  C.  Fields  and  others,  against 
W.  B.  Whitfield,  defendant,  in  the  superior  court  of  the  county  of  Lenoir,  on 
the  12th  day  of  May,  1888,  to  recover  damages  for  the  breach  of  the  covenants 
of  seizin,  and  against  incumbrances  comprised  in  a  deed  executed  by  the  de- 
fendant to  the  plaintiffs,  concerning  the  lands  mentioned  and  described  in 
said  deed;  and  the  following  are  the  facts  agreed  upon  by  the  plaintiff^  and 
defendant  for  the  consideration  of  the  court:  (1)  That  on  the  6th  day  of 
March,  1848,  one  L.  Whitfield,  of  the  counties  of  Lenoir  and  Carteret,  in  the 
state  of  North  Carolina,  legally  executed  his  last  will  and  testament;  and 
shortly  thereafter  died  in  the  said  county  of  Carteret,  in  said  state.  (2)  That 
said  will  was  shortly  thereafter  legally  admitted  to  probate,  and  l^ally  re- 
corded, so  as  to  pass  the  property  therein  mentioned  as  directed  by  said  will. 
(3)  That  in  the  eighth  item  of  said  will  he,  the  said  L.  Whitfield,  deceased, 
l>equeathed  and  devised  in  the  following  words,  viz.:   "I  give,  bequeath,  ana 
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devise  to  my  five  grandsons,  the  sons  of  Allen  Whitfield,  viz.,  Lewis  Whit- 
field, Junr  ,  Allen  Whitfield,  Junr.,  Williann  B.  Whitfield.  Nathan  B.  Whit- 
field, and  James  B.  Whitfield,  all  of  my  lands  in  Sampson  county,  and  that 
part  of  my  lands  in  Wayne  county  on  the  south  side  of  Neuse  river;  also  that 
part  of  my  lands  lying  on  the  North  side  of  Neuse  river,  ir  Wayne  county,  In 
the  bend  of  said  river,  and  within  the  following  bounds:  Beginning  on  the 
margin  of  Bogue^s  Marsh,  at  the  mouth  of  Mrs.  Ivey*s  ditch  by  the  public 
road,  running  along  the  margin  of  Bogue's  Marsh  westwardly,  to  the  place 
formerly  called  Flat  Neck,  at  or  near  the  head  of  Beaver  Dam  creels;  then 
down  the  various  courses  of  the  said  creels  (the  prong  next  to  the  Hart^s  place, 
by  my  old  mill-seat)  to  Neuse  river;  thence  down  the  various  courses  of  said 
river  to  White  Hall  ferry;  thence  along  the  public  road  from  White  Hall  ferry 
to  the  be^rinning, — including  all  the  lands  I  own  within  the  said  bounds,  (ex- 
cept the  lower  half  of  the  landing  purchased  of  Patsey  Elmore,) — to  them,  or 
the  surviving  part  of  them;  and  in  the  event  of  the  death  of  the  aforesaid 
Lewis  Whitfield,  Allen  Whitfield,  William  B.  Whitfield,  Nathan  B.  Whitfield, 
and  James  B.  Whitfield,  sons  of  Allen  Whitfield,  deceased,  leaving  no  heirs 
of  their  own  body,  then,  and  in  that  case,  the  aforesaid  lands  shall  be  equally 
divided  between  Tabitha  Wooten,  and  Mary  Jane  Whitfield,  daughters  of 
Allen  Whitfield,  deceased,  or  their  children.  I  hereby  wish  it  to  be  distinctly 
understood  that  each  son  of  Allen  Whitfield,  deceased,  as  above  named,  shall 
receive  his  proportional  share  of  said  lands  when  he  arrives  at  the  age  of 
twenty-five  years,  and  not  before. "  (4)  That  that  part  of  said  lands  com- 
prised in  said  deed  from  the  defendant  to  the  plaintiffs,  and  concerning  which 
this  action  has  been  brought,  is  a  part  of  the  lands  devised  in  the  said  eighth 
item  of  said  will.  (5)  That  Lewis  Whitfield,  Jr.,  Allen  Whitfield.  Jr.,  the 
defendant,  W.  B.  Whitfield,  Nathan  B.  Whitfield,  and  James  B.  Whitfield,  all 
of  the  primary  devisees  named  in  the  said  eighth  item  of  said  will,  survived 
the  testator,  L.  Whitfield,  deceased.  (6)  That  all  of  the  said  primary  devi- 
sees, mentioned  in  the  said  eighth  item  of  said  will,  survived  the  ages  of 
twenty-five  years,  and  thereupon  all  of  the  lands  devised  in  the  said  eighth 
item  was  legally  divided  between  all  of  said  primary  devisees,  and  that  part 
of  the  said  lands  concerning  which  this  action  has  been  brought  was  allotted 
in  said  partition,  together  with  other  lands,  to  James  B.  Whitfield.  '  (7)  That 
on  the  10th  day  of  July,  1862,  James  B.  Whitfield  died  unmarried,  and  with- 
out having  or  leaving  issue  of  his  body,  leaving  him  surviving  the  other  four 
primary  devisees.  («)  That  on  the  12th  day  of  May,  1864,  Nathan  B.  Whit- 
field died  unmarried,  and  without  having  or  leaving  issue  of  his  body,  leav- 
ing him  surviving  the  other  three  primary  devisees.  (9)  That  on  the  15th  of 
February,  1866,  both  of  the  shares  of  said' James  B.  and  Nathan  B.  Whitfield, 
deceased,  which  were  allotted  to  them  in  the  partition  proceeding  mentioned 
in  the  sixth  section  of  this  agreement  of  facts,  were  in  one  partition  proceeding 
divided  between  the  then  surviving  primary  devisees  named  in  the  said  eighth 
item  of  said  will,  viz.,  Lewis  Whitfield,  Jr.,  Allen  Whitfield,  Jr.,  and  the  de- 
fendant, William  B.  Whitfield;  and  the  said  lands  comprised  in  said  deed  from 
the  defendant  to  the  plaintiffs,  and  concerning  which  this  action  has  been 
brought,  was,  among  other  lands,  allotted  in  said  partition  to  the  said  defend- 
ant, William  B.  Whitfield.  (10)  That  Tabitha  Wooten,  one  of  the  executory 
devisees  mentioned  in  the  said  eighth  item  of  said  will,  died  on  the  25th  day 
of  October,  1860,  leaving  her  surviving  several  children,  who  are  still  living. 
(11)  That  Mary  Jane  Whitlield,  the  other  executory  devisee,  mentioned  in  the 
said  eighth  item  in  said  will,  is  still  living;  the  heirs  at  law  of  the  said  James 
B.  and  Nathan  B.  Whitfield  at  the  time  of  said  division  being  the  said  three 
primary  devisees,  and  Mary  Jane  Whitfield  and  the  children  of  Tabitha  Wooten 
the  said  executory  devisees,  mentioned  in  said  eighth  item.  (12)  That  on  the 
10th  day  of  April,  1888,  Lewis  Whitfield,  Jr.,  and  Allen  Whitfield,  Jr.,  two  of 
the  primary  devisees  named  in  the  eighth  item  of  said  will,  executed  a  quit- 
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claim  deed  to  the  defendant,  William  B.  Whitfield,  by  which  they  conveyed  all 
of  their  rights,  title,  interest,  and  claim  in  the  lands  that  were  allotted  to  the 
defendant,  William  B.  Whitfield,  in  the  partition  proceedings  mentioned  in 
the  ninth  section  above  of  this  agreement  pf  facts,  and  the  lands  concerning 
which  this  action  has  been  brought  are  a  part  of  the  same.  (18)  That  said 
Lewis  Whitfield,  Jr.,  one  of  the  primary  devisees  named  in  the  eighth  item 
of  said  will,  died  on  the  10th  day  of  May,  1888,  leaving  him  surviving  sev^al 
children.  (14)  That  said  Allen  Whitfield,  Jr.,  one  of  the  primary  devisees 
named  in  said  eighth  item  in  said  will,  is  still  living,  married,  and  has  chil- 
dren. (15)  That  the  said  defendant,  William  B  Whitfield,  the  other  primary 
devisee  named  in  the  said  eighth  item  of  said  wilU  has  no  issue  of  his  body; 
and  on  the  2l3t  day  of  April,  1888,  executed  the  said  deed,  annexed  to  this 
agreement  of  facts  as  a  part  thereof,  marked  "A,"  to  the  plaintiffs,  in  which 
is  contained  the  following  covenant  in  respect  to  the  land  therein  mentioned, 
concerning  which  this  action  has  been  brought:  '*  And  the  said  party  of  the 
first  part,  the  said  W.  B.  Whitfield,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenants  to  and  with  the  said  parties  of  the  second  part,  their  heirs, 
executors,  administrators,  and  assigns,  that  he  is  seized  of  the  said  lands  hereby 
conveyed  in  fee*simple,  and  that  he  has  a  right  to  convey  the  same  in  fee,  and 
has  done  the  same  by  this  indenture;  that  the  said  lands  are  free  and  clear  from 
all  incumbrances,"  etc.  (16)  That  the  said  parties  of  the  second  part  named 
in  said  covenant  are  the  plaintiffs  in  this  action.  (17)  That  if  upon  the  facts 
above  stated  the  court  shall  be  of  the  opinion  that,  in  law  or  equity,  the  plain- 
tiffs are  entitled  to  recover,  in  whole  or  in  part,  judgment  shall  be  given  for 
the  plaintiffs  for  $1,000  damages  for  the  whole,  or  in  that  proportion  for  a 
portion,  and  costs;  otherwise,  judgment  for  the  defendant,  etc.  (17a)  It  is 
agreed  that  this  case  may  be  heard  and  decided  at  the  fixator  appearance  term 
of  Lenoir  superior  court.  (18)  That  both  plaintiffs  and  defendant  shall  have 
the  right  of  appeal  from  the  decision  of  the  court  to  the  supreme  court. 

''Judgment,  This  action  coming  on  to  be  heard  upon  the  pleadings  and 
the  case  agreed,  and  being  heard,  the  court  doth  declare  its  opinion  to  be  that 
under  the  said  eighth  item  of  the  last  will  and  testament  of  Lewis  Whitfield, 
Sr.,  the  said  devisees  in  said  item  named  having  survived  the  said  testa- 
tor, and  arrived  at  the  age  of  25  years,  took  an  absolute  title  in  fee-simple 
in  the  lands  described  in  said  item;  and  that  upon  the  death  of  the  said  dev- 
isees Nathan  B.  and  James  B  Whitfield,  without  issue,  their  shares  of  the 
said  lands  went  to  their  brothers  and  sisters,  to-wit:  Wm.  B.  Whitfield,  Al- 
len Whitfield,  Jr.,  Lewis  Whitfield,  Jr.,  and  Mary  Jane  Whitfield,  and  Tabi- 
tha  Wooten;  and  that  the  deed  from  the  defendant,  Wm.  B.  Whitfield,  con- 
veyed only  three- fifths  interest  in  the  said  lands, — the  other  two-fifths  being 
the  property  of  Mary  Jane  Whitfield,  and  the  children  of  Tabitha  Wooten,  de- 
ceased. It  having  been  agreed  by  the  parties  to  this  action  that  if  the  court 
shall  construe  the  said  eightli  item  as  above,  then  judgment  shall  be  entered 
in  favor  of  the  plaintiffs  against  the  defendant  for  the  sum  of  four  hundred  ' 
dollars,  without  prejudice  to  the  right  of  either  party  to  appeal  to  the  supreme 
court,  it  is  adjudged  that  the  plaintiffs  recover  of  the  defendant  the  said  sum 

of  four  hundred  dollars,  with  interest  thereon  from  the day  of •, 

18 — ,  and  the  costs  of  this  action. 

"James  H.  Mbrrimon,  Judge  S.  C." 

From  the  foregoing  judgment  both  parties  appeal  to  the  supreme  court. 
Undertaking  on  appeal  is  fixed  by  the  court  at  $50  for  either  side.  Notice 
of  appeal  waived  by  all  parties.  The  appeal  of  the  plaintiff  alone  has  been 
prosecuted,  and  is  before  the  supreme  court. 

Loftin  dSf  Kountree  and  W.  R.  Allen,  for  defendant. 

Smith,  C.  J.,  {qfter  stating  the  facts  substantially  as  above.)  We  concur 
in  the  construction  put  upon  the  clause  of  the  testator ^s  will  recited  and  set 
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out  in  the  case  agreed,  as  warranted  by  the  ruling  in  Price  v.  Johnson^  90  N. 
C  592,  where  the  phraseology  was  similar.  It  is  there  decided,  following  the 
reasoning  in  Milliard  v.  Kearney ^  Busb.  Eq.  221,  as  applied  to  a  devise  of  an 
estate  in  oommon  to  several,  which  is  defeasible,  and  no  time  is  fixed  in  which 
it  is  to  become  absolute,  whether  at  the  death  of  the  testator  or  of  the  devisee 
the  former  will  be  accepted,  in  the  absence  of  any  indication  of  a  different 
time  for  the  vesting;  and,  when  such  indication  does  not  appear,  the  time  thus 
indicated  will  be  adopted.  In  that  case  the  intention  of  the  testator  was  made 
manifest  in  fixing  the  period  at  the  arrival  of  the  devisee  at  the  age  of  25  years. 
The  coincidence  in  the  cases  appears  in  the  fact  that  the  devisee  in  one  case 
was  left  free,  on  attaining  the  prescribed  period  of  life,  to  dispose  of  the  prop- 
erty given  him  "as  he  pleased,"  while  he  could  not  do  so  before;  and  in  the 
the  other  the  land  was  to  remain  in  common  until  the  several  tenants  attained 
the  same  age,  and  then  each  devisee  was  ''to  receive  his  proportionate  share," 
— that  is,  to  have  it  separated  and  assigned  to  him  as  his  own,  and  free  from 
f  urtlier  limitations.  The  quality  of  survivorship  thus  being  detached,  and  all 
being  of  full  age  under  the  requirements  of  the  will,  a  division  was  made 
among  the  five  original  devisees,  by  whloh  each  became  seized  of  an  estate  in 
fee  in  the  several  parts;  and  the  devise  to  said  Tabitha  and  Mary  Jane,  as  an 
executory  contingent  limitation,  fails,  as  it  would  by  reason  of  the  further 
fact  that,  one  of  the  five  having  died  leaving  children,  the  contingency  never 
can  occur  of  a  death  of  all  without  issue.  After  the  deaths  of  James  B.,  in 
July,  1862,  and  Nathan  B.,  in  May,  18G4,  neither  of  whom  were  ever  married, 
their  shares  were,  in. a  proceeding  for  partition,  divided  among  the  surviving 
brothers,  who,  and  Mary  Jane  and  the  children  of  Tabitha,  (who  died  in  Oc- 
tober, I860,)  were  the  heirs  at  law  of  the  deceased  intestates.  The  defendant, 
William  B.,  having  acquired  the  several  shares  allotted  in  the  second  division 
tc  Lewis  and  Allen,  by  a  quitclaim  d«ed  from  them  to  him,  not  embracing 
the  lands  allotted  to  them  in  the  first  division  among  the  five  brothers,  and 
having  no  issue  of  his  body,  by  his  deed  of  April  21, 1888,  conveyed  to  the 
plaint^,  for  the  recited  consideration  of  $3,000,  all  his  (the  grantor's)  estate 
in  the  tracts  thus  divided  among  the  three  brothers,  and  which  descended  from 
the  deceased  two  brothers,  being  estimated  to  contain  55  acres,  with  the  cov- 
enant now  sued  on.  It  results  that  a  good  title  has  been  conveyed  to  three- 
fifth  parts  of  the  said  descended  lands,  while  the  title  to  two-fifth  parts  remain 
in  the  said  Mary  Jane  and  the  children  of  Tabitha.  The  value  of  the  defect- 
ive title  is  S^UX),  and  the  judgment  awarding  that  sum  is  correct,  and  must  be 
affirmed* 


Leathers  v,  Morris. 
(Supreme  Cov/rt  of  North  Carolina,    November  18, 1888.) 
Rbplevtw— Writ— Statement  of  Value. 

Under  Code  N.  C.  $  883,  providing  that  a  summons  issued  by  justices  of  the  peace 
ahaU  contain  the  amount  of  the  sum  demanded  by  plaintifF,  a  summons  to  answer  a 
complaint  for  the  detention  of  a  mule,  without  specifying  its  value,  is  InsufiQcient, 
and  the  defect  is  not  cured  by  an  affidavit  stating  the  value  to  be  about  the  amount 
to  which  the  justice's  jurisdiction  is  limited. 

Appeal  from  superior  court,  Durham  county;  Merrimon,  Judge. 
Action  by  Leathers  against  Morris  to  have  a  mortgage  on  a  mule  canceled 
and  satisfied.    Judgment  for  plaintiff,  and  defendant  appeals.    ^ 
Batchelor  dk  Devereux,  for  appellant. 

Merrimon,  J.  The  defendant  relied  upon  a  judgment  in  an  action  de- 
termined before  a  justice  of  the  peace  as  an  estoppel  upon  the  plaintiff.  The 
latter  objected  that  the  supposed  judgment  was  a  nullity,  upon  the  ground 
that  the  justice  of  the  peace  had  not  jurisdiction  of  the  subject-matter  of  the 
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action.    The  court  sustained  the  objection,  and  the  appellant  assigns  this  de- 
cision as  error.    Pertinent  issues  having  been  submitted  to  the  jury,  and  by 
them  found  in  favor  of  the  plaintiff,  there  was  judgment  in  her  favor,  from 
which  the  defendant  appealed  to  this  court.    The  action  before  the  justice  of 
the  peace  was  brought  to  recover  possession  of  a  bay  mule.    The  summons 
therein  simply  commanded  the  defendant  *'to  answer  the  complaint  of  W.  H. 
Morris  for  the  wrongful  detention  of  one  dark  bay  mule."    It  did  not  specif 
the  value  of  the  mule;  nor  does  this  appear  in  the  whole  course  of  that  action, 
or  in  the  judgment  therein,  except  that  in  the  affidavit  in  the  claim  and  de- 
livery proceeding  it  is  stated  that  "the  actual  value  of  said  property  (the  mole) 
is  about  fifty  dollars."    The  statute,  (Ck>de,  §  832,)  among  other  things,  pro- 
vides that  the  summons  issued  in  actions  in  courts  of  justices  of  the  peace 
shall  "also  contain  the  amount  of  the  sum  demanded  by  the  plaintiff."     The 
important  purpose  of  this  requirement  is  to  show  by  such  demand  that  the 
limited  jurisdiction  of  the  court  arises  and  attaches  as  soon  as  the  summons 
shall  be  served.    And  it  Is  deemed  essential  that  such  demand  shall  so  appear 
whether  the  cause  of  action  be  founded  on  contract  or  it  be  a  demand  for  the 
posssession  of  property,  or  for  its  value.    Code,  §  887;  Allen  v.  Jackson^  86 
N.  C.  321;  Naville  v.  Dew,  94  N.  0.  43;  Manufacturing  Co.  v.  Barrett,  95 
K.  C.  36.    The  statement  of  the  value  of  the  property,  in  the  affidavit  men- 
tioned, to  be  "about  fifty  dollars,"  was  not  sufficient  if  this  bad  been  in  the 
summons;  because  the  demand  must  be  for  $50,  or  a  sum  less  than  that,  to 
give  rise  to  the  jurisdiction.    But  a  proper  statement  of  the  sum  of  money 
demanded  in  the  affidavit,  if  it  had  been  found  there,  was  n(Jt  sufficient  to 
cure  the  defect  of  the  absence  of  the  proper  demand  in  the  summons.    It  has 
been  so  decided.    When,  however,  the  cause  of  action — the  sum  demanded — 
was  in  fact  within  the  jurisdiction  of  the  court,  and  the  demand  was  omitted, 
by  inadvertence  or  mistake,  from  the  summons,  the  court  might,  pending  the 
action,  allow  a  proper  amendment  to  show  the  demand;  not  to  give  jnr&die- 
tion,  but  to  make  it  appear  in  and  by  the  summons  from  which  it  had  been 
so  omitted.    Such  amendment  would  r^te  back  to  the  date  of  the  summons» 
and  render  it  efficient.    It  could  not  in  such  case  work  injustice  to  the  par- 
ties, because  in  fact  the  jurisdiction  existed;  it  only  helped  oare  the  defect!^ 
process.    Notille  v.  Dew,  supra;  Marwfaetwrtnff*  Co,  y   BarreU,  eupra. 
As  to  the  supposed  judgment  in  question,  it  does  not  appear  that  the  court  of 
limited  jurisdiction  ever  acquired  jurisdiction  of  the  subject-matter  of  the  ac- 
tion in  which  it  was  given,  and  particularly  a  requirement  essential  to  give 
that  court  j  urisdiction  does  not  appear  in  the  summons  as  the  statute  requires. 
The  court  below  therefore. properly  held  that  the  judgment  was  null  and  void. 
Judgment  affirmed. 
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State  9.  McDowell. 
(Supreme  Court  of  North  Caroli/na.    November  13, 1888.) 

1.   BaSTAKDT— PUESUMPTION  OF  LEGITIMACY  OF  CHILD  OF  MARRIED  WoMAH. 

The  presumption  of  the  legitimacy  of  the  child  of  a  married  woman  may  be  re- 
butted, in  bastardy  prooeedings,  by  facts  showing  the  non-access  of  the  husband. 

%  WlTKBSS — COMPBTENCT — MaRKIBD  WoMAN  IN  BaSTARDT  PrOGBEDINOS. 

By  Code  N.  C.  $  588,  the  wife  of  a  party  or  person  in  interest,  in  any  action  or 

groceeding,  is  a  competent  witness,  except  to  give  evidence  for  or  against  the  hus- 
and  in  any  criminal  proceeding,  or  proceeding  in  consequence  of  adultery.  Sec- 
tion 1853  provides  that  the  wife  of  the  defendant  in  criminal  proceedings  snail  be  a 
competent  witness  for  him.  Held,  that  in  bastardv  proceedings  the  mother,  who 
was  a  married  woman,  was  competent  to  testify  to  the  non-access  of  her  husband. 

Bastardy  proceedings  against  Henry  McDowell.  A  verdict  was  returned 
against  defendant,  and,  his  motion  for  new  trial  having  been  overruled,  he 
appealed.  Section  588  of  the  Code  provides  as  follows:  '*In  any  trial  or  in- 
quiry in  any  suit,  action,  or  proceeding  in  any  court,  or  before  any  person 
having,  by  law  or  consent  of  parties,  authority  to  examine  witnesses  or  hear 
evidence,  the  husband  or  wife  of  any  party  thereto,  or  of  any  person  in  whose 
behalf  any  such  suit,  action,  or  proceeding  is  brought,  prosecut*ed,  opposed, 
or  defended,  shall,  except  as  hereinafter  stated,  be  competent  and  compellable 
to  tn^e  evidence,  as  any  other  witness,  on  behalf  of  any  party  to  such  suit, 
action,  or  proceeding.  Nothing  herein  shall  render  any  husband  or  wife  com- 
petent or  compellable  to  give  evidence  for  or  against  the  other,  in  any  crimi- 
nal action  or  proceeding,  (except  to  prove  the  fact  of  marriage  in  case  of  big- 
amy,) or  in  any  action  or  proceeding  in  consequence  of  adultery,  or  in  any 
action  or  proceeding  for  divorce  on  account  of  adultery,  (except  to  prove  the 
^ct  of  marriage,)  or  in  any  action  or  proceeding  for  or  on  account  of  criminal 
conversation.  iNo  husband  or  wife  shall  be  compellable  to  disclose  any  con- 
fidential communication  made  by  one  to  the  other  during  their  marriage. ** 
By  section  1853,  *'the  husband  or  wife  of  the  defendant,  in  all  criminal  actions 
or  proceedings,  shall  be  a  competent  witness  for  the  defendant." 

Shulken  <&  Hines,  for  appellant.     The  Attorney  General,  for  the  State. 

Dayis,  J.  The  defendant  was  charged  with  being  the  father  of  a  bastard 
child,  in  a  proceeding  originally  commenced  before  a  justice  of  the  peace  in 
the  county  of  Columbus,  and  carried  by  appeal  to  the  superior  court,  and  tried 
before  Philips.  J.,  at  April  terra,  1888,  of  said  court.  The  oatti  and  ex- 
amination of  Ann  Patterson,  the  prosecutrix  and  mother  of  the  child,  were 
read  in  evidence,  and  then,  after  having  said,  in  answer  to  a  preliminary 
question,  that  "she  had  been  married,  but  her  husband  left  her  two  years  ago, 
and  she  had  not  heard  of  him  since  he  left,"  she  was  permitted  to  testify, 
after  objection  by  defendant,  that  she  had  a  child  after  her  husband  left,  be- 
gotten by  the  defendant  on  the  24th  of  December;  that  he  had  intercourse 
with  her  on  that  day,  and,  on  cross-examination,  she  said  that  the  defendant 
had  intercourse  with  her  but  once;  that  no  one  but  defendant  liad;  and  that 
she  was  true  to  her  husband  till  he  left  her.  To  corroborate  this  witness, 
Ghaney  Nichols  was  permitted  to  testify  that  she  knew  Ann  Patterson  and 
her  husband,  Albert  Patterson;  that  she  had  been  living  on  the  same  place 
with  Ann  Patterson  for  three  years;  that  Albert  went  away  two  years  ago  last 
January,  and  has  not  been  back;  that  she  would  have  seen  him  if  he  had  been 
back;  tliat  she  was  with  Ann  pretty  much  every  day  since  her  liusband  left. 
On  cross-examination  she  said  tliat  her  house  was  not  more  than  50  or  75 
yards  from  Ann^s;  that  she  worked  off  a  day  or  two  year  before  last;  that 
she  worked  nearly  all  the  time  with  Ann;  that  **it  was  possible  for  Ann's 
husband  to  have  gone  to  his  house  in  the  night-time"  without  being  seen  by 
her.  The  child  was  exhibited  by  the  state.  It  is  a  bright  mulatto;  the 
mother  is  black.  The  defendant  testified  that  he  bad  never  had  connection 
v.7s.E.nio.l7— 50 
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with  Ann,  and  was  not  the  father  of  the  child.  The  defendant  asked  his 
honor  to  charge  that  there  was  no  evidence  that  it  was  impossible  for  the  hus- 
band of  the  prosecutrix  to  have  had  connection  with  her.  This  was  refused, 
and  his  honor  charged  as  follows:  "Unless  the  jury  were  satisfied  from  the 
evidence  that  it  was  impossible  for  the  husband  to  have  had  access  to  his  wife 
at  the  time  tliis  child  was  begotten  they  should  return  a  verdict  for  the  de- 
fendant, because  if  the  husband  could  have  had  access  to  his  wife  the  law 
conclusively  presumes  that  he  was  the  father  and  the  child  is  legitimate;  but 
if  the  jury  is  satisfied  from  the  evidence  that  it  was  impossible  for  the  hus- 
band to  liave  access  to  the  wife,  and  that  Henry  McDowell  is  the  father  of  the 
child,  then  they  should  return  a  verdict  against  the  defendant."  The  jury 
returned  a  verdict  against  the  defendant,  and  he  appealed. 

The  case  presents  two  questions  for  our  consideration:  (1)  Can  a  married 
woman  be  the  mother  of  a  bastard  child?  (2)  If  so,  is  the  mother  a  compe- 
tent witness  to  prove  the  facts  and  circumstances  which  tend  to  show  that  it 
could  not  have  been  begotten  by  the  husband?  Both  questions  must  be  an- 
swered advt*rsely  to  the  defendant  When  a  child  is  born  in  wedlock,  the  law 
presumes  it  to  be  legitimate,  and,  unless  born  under  such  circumstances  as  to 
show  that  the  husband  could  not  have  begotten  it,  this  presumption  is  con- 
clusive; but  the  presumption  may  be  rebutted  by  facts  and  circumstances 
which  show  that  the  husband  could  not  have  been  the  father,  as  that  he  was 
impotent,  or  could  not  have  had  access.  State  v.  Pettaway,  3  Flawks,  623; 
State  v.  Wilson,  10  Ired.  131;  State  v.  Allison,  Phil.  (N.  C.)  846.  It  was 
held  in  State  v.  Pettaway  and  State  v.  Wilson  that  while  the  married  woaian 
was  not  a  competent  witness  to  prove  irapotency  or  non-access,  she  was  a 
cou)petent  witness  to  prove  the  criminal  intercourse  of  which  the  child  was 
the  offspring;  and  now,  as  she  is  not  testifying  "for  or  against"  her  husband, 
she  is  H  competent  witness,  under  section  588  of  the  Code,  lo  testify  in  any 
'*suit,  action,  or  proceeding,"  except  as  stated  in  the  said  section;  and  there 
is  nothing  in  section  1858  of  the  Code  to  exclude  the  testimony  of  the  Wife  in 
a  case  like  the  present.  There  is  nu  error,  either  in  admitting  evidence  or  in 
the  charge  of  the  court. 


Williams  v.  Hodges*  Register  of  Deeds. 
{Supreme  Court  of  North  Carolina.    November  6, 1S88.) 

HaKBIAOE—LiCBMSE— liSOLECT  OF  LlCEXSINO  OFFICER. 

Code  N.  C.  $  1814,  provides  that  the  reglBter  of  deeds  shall,  on  applicatloii,  iasne  % 
license  for  the  marriage  of  any  two  persons,  if  it  appear  probable  that  there  is  no 
legal  impediment  to  the  marriage ;  and  section  1816  provides  that  if  the  re|ri9ter  shaU 
knowingly,  or  without  reasonable  inquiry,  issue  a  license  when  there  is  a  lawful 
impediment,  or  where  either  of  the  persons  is  under  the  age  of  18  years,  without  the 
required  consent,  he  shall  forfeit  9200.  Defendant,  as  register  of  L.  county,  issued 
a  license  for  the  marriage  of  two  persons  In  the  adjoining  countvon  the  applieatioa 
of  a  third  person.  Defendant,  on  inquiry,  was  told  by  the  applicant  that  the  wo- 
man's parents  were  living,  that  she  was  IS  or  19  years  old,  and  that  all  the  parties 
lived  in  the  adjoining  county.  No  further  inquiry  was  made.  Held^  that  theiioenae 
was  issued  without  reasonable  inquiry. 

Appeal  from  superior  court,  Lenoir  county;  James  E.  Shepherd,  Judge. 

Action  by  Durant  Williams  against  George  L.  Hodges,  register  of  deeds  of 
Lenoir  county,  for  the  penalty  preacribed  by  Code  N.  C.  §  1816,  for  issuing  a 
license  for  the  marriage  of  plaintiff's  daughter,  who  was  under  18  years  of 
age,  without  his  consent  thereto.  On  a  trial  by  the  court  judgment  was  en- 
tered for  plaintiff,  and  defendant  appealed. 

N.  J.  House  and  W.  R.  Allen^  tot  appellant.  H,  B.  Komegay,  for  ap- 
pellee. 

Merrimon,  J.  This  action  was  brought  to  recover  the  penalty  prescribed 
and  allowed  by  the  statute.    €k>de»  §  181t>.    It  was  agreed  by  the  parties  that 
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the  court  should  try  the  facts  as  well  as  t^he  law;  and*  a  jury  trial  heing 
waived,  tlie  court  finds  the  following  facts :  '*  (1)  That  the  plaintiff  was  a  resi- 
dent of  Duplin  county,  and  lived  twenty-*five  miles  from  Kinston,  Lenoir 
county,  of  which  county  the  defendant  was  the  register  of  deeds;  that  plain- 
tiff had  a  daughter  named  Ann,  who  was  under  the  age  of  eighteen,  and  who 
was  living  with  her  parents  in  said  county  of  Duplin;  that  the  said  daughter 
married  one  Chauncy  Smith  against  the  consent  of  the  plaintiff;  that  she  left 
his  house,  and  married  said  Chauncy,  while  the  plaintiff  was  absent  at  a  fu- 
neral in  the  neighborhood ;  that  her  said  parents  were  opposed  to  said  marriage, 
which  was  solemnized  on  the  7th  of  April,  1887.  (2)  That  the  license  lor 
said  marriage  was  issued  by  the  defendant  on  the  8th  of  March,  1887,  and 
upon  the  application  of  one  Westbrook,  who  was  a  stranger  to  defendant, — the 
defendant  never  having  seen  him  before  the  time  of  the  application;  that  said 
Westbrook  asked  defendant  for  a  license  for  Ghauncy  Smith;  that  defendant 
asked  him  who  was  his  (Chauncy 's)  father  and  mother;  that  said  Westbrook 
gave  the  defendant  the  names  of  the  father  and  mother;  that  defendant  then 
asked  Westbrook  where  Chauncy  Smith  lived,  to  which  Westbrook  replied  tiiat 
be  lived  in  Duplin  county;  that  defendant  then  asked  the  names  of  the  lady,  and 
of  her  father  and  mother;  that  Westbrook  told  him  their  names.  Defendant 
also  asked  Westbroi>k  if  Chauncy^s  father  was  living,  to  which  he  replied  in 
the  negative;  that  healso  inquired  if  his  mother  wasli  ving,  to  which  he  replied 
in  the  affirmative;  that  defendant  asked  Westbrook  if  the  father  and  mother 
4>f  Ann  were  living,  and  the  age  of  Ann,  to  which  he  said,  'yes,  that  they 
were  living,  and  that  Ann  was  eighteen  or  nineteen  years  of  age.'  (3)  That 
thereupon  the  license  was  issued  by  defendant.  A  copy  of  the  license  is  an- 
nexed as  a  part  of  these  findings  of  fact.  (4)  That  Westbrook  was  a  white 
man,  apparently  thirty  years  of  age,  of  fair  address,  and  of  apparent  respecta- 
bility, and  that  he  applied  for  the  lie*  nse  at  10  A.  m.  during  the  regular  office 
.  hours  of  defendant.  (5)  That  plaintiff  was,  on  the  last  Sunday  in  March, 
1887,  informed  by  said  Westbrook  that  tlie defendant  had  issued,  on  his  (West- 
brook's)  application,  a  license  for  the  marriage  of  said  Smith  and  said  Ann; 
that  plaintiff  on  the  13th  of  March  wrote  the  defendant  from  Buena  Vista, 
Duplin  county,  if  he  had  issued  such  a  license,  and  that  defendant  wrote  him 
on  the  18th  of  March,  directed  to  Buena  Vista,  Duplin  county,  *  No  one  has 
applied  for  license  to  marry  your  daughter  Ann.'  (b)  That  defendant  did  not 
know  any  of  the  parties.  Upon  the  facts  found,  it  is  adjudged  by  the  court 
that  the  plaintiff  do  recover  of  the  defenJant  the  sum  of  two  hundred  dollars, 
and  $ — - — •  the  costs  of  this  action,  to  be  taxed  by  the  derk."  The  defend- 
ant, having  excepted,  appealed  to  this  court. 

It  appears  that  the  defendant  was  the  register  of  deeds  of  the  county  of  Le- 
noir on  the  8th  day  of  March,  1887;  and  the  question  presented  by  the  record 
for  our  decision  is,  did  it  appear  probable,  upon  reasonable  inquiry  made  by 
him,  at  the  time  he  issued  the  license  mentioned  on  that  day  for  the  marriage 
of  the  female  Ann  Williams,  therein  named,  and  Chauncy  Smith,  that  she 
was  of  the  age  of  18  years?  The  sections  of  the  statute  (Code,  §§  1814, 1816) 
pertaining  to  and  regiilating  marriage  aie  in  pari  materia^  and  must  be  con- 
strued together  in  the  respects  material  here.  Bowleg  v.  Coihran,  93  N.  C. 
.398.  The  first  of  these  sections  provides,  among  other  things,  that  "every 
register  of  deeds  shall,  upon  application,  issue  a  license  for  the  marriage  of 
any  two  persons:  provided,  it  shall  appear  to  him  probable  that  there  is  no 
legal  impediment  to  such  marriage,"  etc.  The  second  provides  that  *'every 
register  of  deeds  who  shall  knowingly*  or  without  reasonable  inquiry,  issue  a 
license  for  the  marriage  of  any  two  persons  to  which  there  is  any  lawful  im- 
pediment, or  where  either  of  the  persons  is  under  the  age  of  18  years,  without 
the  consent  required  by  section  eighteen  hundred  and  fourteen,  shall  forfeit 
and  pay  two  hundred  dollars  to  any  pei'son  who  shall  sue  for  the  same. "  The 
authority  thus  conferred  to  issue  license  is  not  to  be  exercised  carelessly  and 
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as  a  mere  matter  of  form.    It  is  important,  and  intended  to  serve  the  very 
wholesome  purpose,  among  other  things,  of  preventing  marriages  when  there 
exists  some  legal  impediment;  and  to  prevent  the  marriage  of  persons,  male 
and  female,  under  the  age  of  18  years,  and  tlierefore  not  presumed  to  be  capa- 
ble of  wisely  entering  into  so  important  a  relation,  unless  with  the  written 
consent  of  the  parent  or  person  having  the  care  and  charge  of  such  person 
to  be  married.    The  license  shall  not  be  issued,  as  of  course,  to  any  peraon 
who  shall  apply  for  it.     The  register  is  charged  to  be  cautious,  and  to  scruti- 
nize the  application.     It  must  appear  probable  to  him,  upon  reasonable  in- 
quiry, when  he  lias  not  personal  knowledge  of  the  parties,  that  the  license 
may  and  ought  to  be  issued.    The  probability  upon  which  the  register  should 
act  is  not  such  as  arises  from  conjecture  founded  upon  the  application,  and 
pointless  or  evasive  replies  to  inquiries  put  to  the  person  applying  for  the 
license;  but  from  evidence,  not  necessarily  evidence  in  the  strict  technical 
sense,  from  inquiry  of  trustworthy  persons  known  to  the  register,  who  can 
and  do  give  pertinent  information  called  out  by  such  inquiry  presently  or 
within  a  reasonable  time,  from  the  examination  of  pertinent  records  and  en* 
tries,  from  inquiry  as  to  like  events,  and  from  the  like  inquiries;  and  the  evi- 
dence thus  elicited  should  render  it  probable,  more  likely  than  the  contrary, 
that  the  license  should  be  issued  in  pursuance  of  the  application  for  the  same. 
In  this  case,  to  justify  the  defendant  as  to  the  license  in  question,  such  or  like 
inquiry  should  have  been  made  by  him,  and  the  evidence  elicited  should  have 
been  such  as  rendered  it  affirmatively  probable  that  Ann  Williams  was  of  the 
age  of  18  years;  that  is,  that  she  was,  was  more  probable  than  the  contrary. 
And  such  license  should  never  be  issued  until  it  should  thus  appear  probable 
to  the  register,  to  whom  application  is  made  for  the  same,  that  it  ought  to  be 
issued.    To  issue  a  license  to  marry  **  without  reasonable  inquiry,"  without 
care  and  scrutiny,  and  when  it  does  not  appear  probable  to  the  register  that 
it  may  and  ought  to  issue  as  the  law  contemplates,  is  a  perversion  of  the  stat- 
ute, disappoints  its  just  purpose,  and  oftentimes  brings  distress  and  ruin  upon 
individuals  and  families.    To  prevent  such  evil  the  statute  provides  heavy 
penalties.    !Now,  applying  what  we  have  said,  we  are  of  opinion  that  it  did 
not  appear  probable  to  the  defendant,  upon  "reasonable  inquiry,"  that  Ann 
Williams  mentioned  was  of  the  age  of  18  years  when  the  license  for  her  mar- 
riage was  issued  by  him.    He  did  not  know  her  or  her  family,  nor  did  lie 
know  Smith,  named  in  the  license,  or  his  family.    An  entire  stranger  to  him 
made  application  for  the  license.    He  made  no  inquiry,  except  of  this  stranger. 
The  questions  put  to  him  were  very  general  and  vague, — not  such  as  to  elicit 
directly  material  information,  except  that  as  to  the  age  of  Ann  Williams. 
The  answer  in  this  respect  was  uncertain,  careless,  and  unsatisfactory;  indeed, 
it  suggested  fuiiher  inquiry,  but  none  further  was  made.    He  was  not  even 
asked  if  the  father  of  the  female  resided  in  the  county  of  Lenoir,  and  it  seems 
the  defendant  did  not  know  that  he  did  or  did  not.    Surely,  such  inquiry,  in 
respect  to  such  a  matter,  was  not  reasonable;  nor  did  the  inquiries  and  the 
information,  so  unsatisfactory,  make  it  appear  probable  that  the  female  was 
of  the  age  of  18  years.    The  mere  personal  appearance  of  an  entire  stranger 
was  not  evidence  to  create  such  probability.    It  was  scarcely  ground  for  con- 
jecture.   That  an  entire  stranger,  not  vouched  for,  should  make  such  an  ap- 
plication, was  rather  ground  of  suspicion  that  it  was  not  made  in  good  faith, 
and  this  should  have  prompted  further  and  satisfactory  inquiry  before  issu- 
ing the  license.    Coley  v.  Lewis,  91  N.  G.  21;  Bowles  v.  Cochran^  supra. 
There  is  no  error,  and  the  judgment  must  be  affirmed. 
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Washington  v.  Raleigh  &  G.  R.  Co. 
{SuTJreme  Court  of  North  CaroHn<u    November  6, 1888.) 

];ARR1BR8  op  Pa88ENGBK»— COSNECTINO  LlUKS— INJURIBB  TO  PASSBNOERS. 

Defendant  isBued  round>trip  excursion  tickets  to  a  point  on  a  connecting  line. 
The  excursion  train  was,  by  contract  between  defendant  and  the  connecting  line, 
to  be  taken  over  the  roaa  of  the  latter  by  its  engine,  and  in  charge  of  its  emploves. 
Held<i  that  such  employes  were  pro  hoc  vice  defendant's  employes,  and  defendant 
was  liable  for  injuries  to  a  passenger  caused  by  their  negligence  on  the  connecting 
line.' 

Appeal  from  superior  court,  Wake  county;  W.  M.  Shipp,  Judge. 

Action  by  Gray  Washington  against  tlie  Haleigh  &  Gaston  Railroad  Com- 
pany for  personal  injuries  received  while  a  passenger  in  defendant's  cars 
running  at  the  time  on  the  track  of  a  connecting  line,  under  a  special  agree- 
ment with  it  by  defendant.  Judgment  was  entered  on  a  verdict  for  plaintiff 
tor  Sl<500,  and  defendant  appealed. 

BaicheloT  <&  Devereux,  for  appellant.     Armiatead  Jonea,  for  appellee. 

Smith,  C.  J.  On  an  application  to  an  authorized  agent  of  the  defendant 
company  by  C.  W.  Hoover,  in  behalf  and  by  authority  of  the  members  of  a 
colored  fire  association,  known  as  the  ** Bucket  and  Ladder  Company  of  the 
City  of  Raleigh,"  to  engage  an  excursion  train  to  run  from  said  city  tQ  the 
town  of  Warrenton  and  return,  the  following  answer  was  received,  bearing 
date  May  25,  1887: 

••C.  W,  Hoover,  Esq.,  Box  829,  Raleigh,  N.  C:  Deab  Sir:  In  response 
to  your  fayor  of  various,  1887,  we  will  charter  you  three  passenger  coaches 
and  one  baggage  car,  to  run  by  special  train,  to  run  between  Raleigh  and 
Warrenton,  leaving  Raleigh  on  the  18th  day  of  June,  1887,  returning  leave 
Warrenton  on  the  18th  day  of  June,  1887,  for  $200,  (two  hundred  dollars,)  to 
be  paid,  $30  on  or  before  May  25,  1887,  and  $170  June  18,  1887,  before  de- 
parture of  train  from  Raleigh.  The  conditions  on  which  this  charter  is  made 
are  as  follows:  No  greater  number  than  sixty  people  are  to  go  in  any  one 
car,  nor  will  you  be  permitted  to  sell  tickets  at  any  point  except  Raleigh,  said 
sales  to  be  good  only  on  your  excursion;  nor  will  you  be  permitted  to  sell 
any  ticket  on  your  return  trip.  Excursionists  must  return  by  same  train  or 
car  in  which  they  are  canned;  otherwise  full  fare  will  be  charged.  If  special 
train  is  run,  the  railroad  company  does  not  agree  to  adhere  to  any  special 
schedule,  unless  notice  is  given  when  this  contract  is  signed  in  time  to  enable 
proper  schedule  to  l)e  prepared;  nor  will  this  company  be  held  responsible  for 
the  baggage  of  your  passengers.  Upon  return  of  this  letter  with  your  signa- 
ture accepting  conditions  as  above,  accompanied  by  $80  forfeit,  (as  a  guar- 
anty that  you  will  carry  out  your  part  ot  this  agreement,)  arrangements  will 
be  completed  as  noted.  F.  W.  Clark,  General  Passenger  Agent. 

"B." 
''I  accept  the  above  conditions,  and  inclose  $80.  C.  W.  Hoover." 

''If  convenient  to  furnish  additional  coaches,  charge  will  be  $26  each,  to 
l)e  paid  before  departure  of  train  from  Raleigh.  F.  W.  C. 

**B." 
'''Received  the  $30  forfeit,  as  herein  mentioned.  F.  W.  C. 

"B." 
""May  25, 1887.  J.  B.  Martin,  Auditor." 

The  defendant  railroad  does  not  run  to  Warrenton,  but  connects  at  one  of 
Its  stations  nearest  to  the  town  with  an  independent  line  known  as  the  "  War- 

'  While  a  railroad  company  cannot  be  compelled  to  transport  beyond  its  own  termini, 
it  may  contract  to  carry  passengers  and  baggage  over  its  own  and  other  lines,  to  a  des- 
tination beyond  its  own  route,  and  it  then  assumes  all  the  obligations  of  a  carrier  over 
the  connecting  lines  as  well  as  its  own.    Railroad  Co.  v.  Roach,  (Kan.)  12  Pac.  Bap.  ^ 
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renton  Railroad,"  which  runs  thereto  over  a  track  of  three  miles  in  length. 
During  the  pendency  of  the  negotiations  for  the  excui-sion,  and  previous  to 
the  day  of  its  departure,  a  correspondence  took  place  between  the  agents  of 
these  companies,  which,  and  the  result  arrived  at  as  seen  therein,  were  as 
follows:  "Raleigh,  N.  C,  5—11,  '87. 

"O.  P,  Shell,  Warren  Plains:  We  wish  to  contract  for  an  excursion. 
Raleigh  to  Warrenton.  Will  the  management  of  your  road  accept  S5  for 
engine  and  $5  per  coach  for  train  passing  over  Warrenton  Railroad  from 
Warren  Plains  to  Warrenton  and  return?  [Signed]    F.  W.  Clark." 

"Raleigh,  5—19,  '87. 

"a  P,  Shell,  Warren  Plains:  Please  say  to  Mr.  AVhite  that,  if  we  can 
arrange  Warrenton  excursion,  we  will  let  engine  go  through. 

[Signed]  "F.  W.  Clark. - 

"Warren  Plains,  N.  C,  May  19,  1887. 

**To  F.  W,  Clark:  President  of  Wai renton  Uoad  accepts  your  terms  of 
$b  per  car,  but  directs  me  to  say  that  our  engine  can  haul  only  three  passen- 
ger coaches  at  once;  hence  would  like  for  you  to  send  your  engine  througli  to 
Warrenton.  [Signed]  O.  P.  Shell.** 

"Raleigh,  5—24,  '87. 

"O.  P.  Shell,  Warren  Plains:  Please  see  Mr.  White  and  say  to  him  that 
we  fear  his  rails  are  too  light  to  take  excursion  train  through  with  our 
engine.  We  are  trying  to  arrange  excursion  to  Warrenton  from  four  to  six 
coaches.  Please  wire  me  quick  if  the  Warrenton  engine  can  take  such  train 
at  one  haul.  If  not,  how  many  can  it  t<ike  each  trip,  and  what  time  will  be 
consumed?  Please  wire  me  this  information  as  soon  as  possible,  and  say  If 
they  will  take  these  excursion  coaches  .at  ijj^  each  for  round  trip. 

[Signed]  "F.  W.Clark." 

"Warrenton,  N.  C,  24  May.  '87. 

"2*0  F.  W,  Clark:  We  have  30-pound  steel  rail,  and  think,  at  a  low 
speed,  it  will  bear  one  of  your  light  engines.  Your  No.  5  can  do  this  work, 
as  it  ran  over  our  road  one  winter.  Our  engine  can  haul  three  passenger 
coaches,  and  can*  make  trip  from  Warrenton  to  Warren  Plains  and  return 
inside  of  thirty  minutes.  Will  charge  $b  por  coach,  but  suggest  that  yon 
send  your  engine,  as  the  time  of  arrival  of  excursion  may  conflict  with  our 
mail  and  freight  schedules.  [Signed]       O.  P.  Shell." 

"Raleigh,  N.  C,  5—25.  '87. 

"To  Captain  Smith,  Superintendent:  Please  read  the  attached  messager 
and  say  if  our  No.  5  can  go  through.  [Signed]        F.  W.  C. 

"ByB.'* 

"J7.  W,  Clark,  G.  P.  A.:    My  impression  is  that  No.  5  engine  is  not  in 
running  condition.    Please  see  Mr.  Harding  as  to  condition  of  engine  No.  5. 
If  she  is  in  running  order  she  can  go  over  the  Warrenton  road. 
"Youi-s,  truly, 

[Signed]  "  Wm.  Smith,  Superintendent. " 

"No.  5  engine  is  the  regular  engine  on  the  Louisburg road.  She  is  m  run- 
ning order.  [Signed]  B.  R.  Hardwg. 

"Jfay25. '87. 

''ToF.  W.  Clark,  G.  P.  A." 

"Raleigh,  N.  C,  June  7, 1887. 

"  W.  J.  White,  Warrenton  Railroad^  Warrenton,  N.  C— Dear  Sir:  Re- 
ferring to  my  telegraphic  correspondence  of  May  19th  and  24th  with  Mr. 
Shell,  of  your  road,  I  presume  Mr.  Shell  conferred  with  you  in  regard  to  the 
excursion  discussed.  We  have  arranged  with  the  colored  fire  company  of 
Raleigh  to  run  an  excursion  train  consisting  of  three  passenger  coaches  and 
one  baggage  car,  Raleigh  to  Warrenton  and  return,  on  June  13th  next. 
These  pai-ties  also  have  an  option  on  four  coaches  in  addition  to  the  above 
mentioned,  and  the  train  may  consist  of  from  four  to  eight  coaches.    It  has 
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been  arranged  by  the  superintendent  of  the  B.  &  G.  Boad  to  handle  this  train 
only  betwf*en  Raleigh  and  Warren  Plains,  since  it  is  deemed  unsafe  for  our 
engine  to  go  over  your  road.  In  making  this  charter  we  have  l>een  governed 
by  the  telegram  from  Mr.  Shell  under  date  of  May  19th,  and  will  re(X)rt  col- 
lections to  you  at  the  rate  of  $5  per  car  for  such  number  of  coaches  as  may 
constitute  the  excursion  train.  This  amount  to  cover  the  transportation  of 
not  more  than  sixty  people  to  the  car,  two  persons  under  twelve  to  be  con- 
sidered as  one.  Capt.  Smith  will  confer  with  you  in  regard  to  tlie  matter  of 
schedule,  and  I  ask  yod  that  you  advise  me  that  the  necessary  arrangements 
will  be  made  for  the  handling  of  this  train  between  Warren  Plains  and  War- 
ren ton. 

"Yours,  truly, 

[Signed]  "F.  W.  Clark,  G.  P.  A." 

"  Warbenton,  N.  C,  June  8,  1887. 

"jP.  W.  Clark,  G.  P.  A.,  Raleigh,  N.  C— Dear  Sir:  Your  favor  of  the 
7th  is  received  to-day.  Mr.  Shell  conferred  with  me  relative  to  the  intended 
excursion,  and  I  now  confirm  his  telegrams  to  you.  We  can  haul  three 
dmches  at  a  time,  but  as  our  road  is  only  thi*ee  miles  long,  we  can  soon  put 
them  liere  and  back  to  Warren  Plains. 
"Yours,  truly, 

[Signed]  "  Wm.  J.  White,  President  W.  R.  B» 

The  plaintiff,  under  these  conditions,  became  a  passenger  on  the  excursion 
train,  and,  while  in  a  coach  on  the  track  of  the  Warrenton  Kailroad,  suf- 
fered the  injury  for  the  redress  of  which  he  brings  this  action  against  the 
defendant,  and  caused,  as  he  alleges  and  as  the  jury  find,  by  mismanagement 
and  negligence  of  the  officers  and  servants  of  that  company,  without  that  con- 
curring negligence  on  the  part  of  the  plaintiff  which  would  exonerate  it 
from  liability  therefor.  The  controvei*sy  is  as  to  the  responsibility  of  the  de- 
fendant company,  under  these  arrangements,  for  the  misconduct  and  conse- 
quent damage  of  the  officers  and  agents  of  the  short  connecting  line;  and  the 
instructions  asked  for  the  defendant  all  proceed  upon  the  idea  of  a  sole  re- 
sponsibility resting  upon  the  latter.  The  instructions  asked  and  refused,  in 
substance  and  condensed  in  form,  are  these:  (1)  If  the  companies  are  sepa- 
rate and  independent  corporations,  the  disaster  having  occurred  on  the  War- 
renton Railroad,  managed  by  its  officers,  the  first  issue,  "Was  the  plaintiff 
injured  by  the  default  and  negligence  of  the  defendant?"  should  be  answered 
by  the  jury,  "No."  (8)  That  there  is  no  evidence  of  negligence  on  the  part 
of  the  defendant's  employes,  or  of  any  injury  resulting  therefrom.  (4)  If 
the  contract  was  that  the  defendant  should  run  the  train  to  Warrenton,  it  did 
not  impose  on  it  a  liability  for  the  negligence  of  the  connecting  company.  (5) 
There  is  a  fatal  variance  between  the  allegations  in  the  complaint  and  the 
facts  in  proof.  (8)  One  company  can  only  become  responsible  for  the  default 
of  another  by  express  agreement,  and  the  issuing  of  a  ticket  securing  a  pas- 
sage over  another  line  is  not  evidence  of  such  agreement,  and  none  has  been 
offered.  (9)  If  the  injury  was  suffered  on  the  Warrenton  Kallroad  the  jury 
must  say  to  the  first  issue,  "No."  (11)  If  the  defendant  has  shown  that  the 
plaintiff  was  drunk  at  the  time  of  tlie  collision  of  the  trains,  and  not  as  well 
able  to  look  after  his  safety  as  if  sober,  such  drunkenness  was  a  cooperating 
agency;  and  the  second  issue,  "If  so,  did  the  plaintiff  by  his  own  negligence 
contribute  thereto?"  must  be  answered  in  the  affirmative.  (14)  It  is  tlie 
duty  of  the  railroad  company  to  exercise  the  highest  degree  of  care  in  provid- 
ing for  the  safety  of  passengers  over  its  own  track,  yet  this  duty  terminates 
when  they  are  delivered  to  an  independent  connecting  line,  and  there  is  no 
evidence  that  defendant's  employes  had  any  right  to  look  after  or  run  the 
train  on  the  Warrenton  road.  (17)  There  is  no  evidence  of  defendant's  cul- 
pability, and,  if  held  to  be  culpable  in  law,  the  damages  recoverable  are  only 
for  a  breach  of  the  contract  to  convey  theplaintiff  to  Warrenton ,  and  no  dam- 
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ages  have  been  shown.-  (20)  If  plaintiff  bought  his  ticket  from  Hoover  <nr 
the  Are  company,  the  plaintiff  must  look  to  him  for  compensation^  and  not 
to  defendant. 

It  was  in  evidence  that  the  passengers  were  all  safely  conveyed  to  Warren 
Plains  station,  and  then  it  became  necessary  to  divide  tiie  train,  and  carry  the 
coaches  in  separate  sections  to  Wari*enton;  that  while  the  first  section  whs  at 
Warrenton,  stationary,  the  second  section  came  at  a  speed  of  25  or  80  miles 
an  hour,  and,  thert;  being  no  air-brakes  on  it,  nor  brakomen  sufficient  to  ar- 
rest its  rapid  motion,  it  came  In  violent  collision  with  the  first,  both  being 
smashed,  and  the  plaintiff  was  injured.    The  testimony  was  conflicting  as  to 
the  condition  of  the  plaintiff  from  drinking,  and  whether  he  was  in  any  de- 
fault, or  wanting  in  self-care,  by  which  the  injury  could  have  been  averted. 
The  instructions  asked  for  the  defendant,  and  given,  are  substantially  as  fol- 
lows:   (2)  The  defendant's  giving  authority  to  Hoover  to  sell  the  plaintiff  a 
ticket  for  carriage  to  Warrenton  and  back  does  not  constitute  a  contract  with 
the  plaintiff  that  defendant  would  be  responsible  for  the  negligence  of  the 
other  company.     (6)  If  defendant's  agent  told  Hoover  his  company  could  not 
carry  the  excursion  further  than  to  Warren  Plains,  and,  at  Hoover*8  request, 
the  agent  made  a  contract  with  the  Warrenton  Company  for  the  additional 
transpoi*tation,  the  issue  of  negligence  must  be  found  in  favor  of  the  defend- 
ant.    (7)  If  the  understanding  with  Hoover  was  that  defendant  should  man- 
age the  train  on  its  road,  and  the  other  company  manage  it  after  passing  upon 
its  track,  and  thus  complete  the  carriage  to  the  terminus  agreed  on,  the  de- 
fendant is  not  liable.     (10)  If  the  plaintiff  was  drunk,  and  the  conductor 
tried  and  failed  to  arouse  him,  and  if  in  this  condition  he  was  injured,  and  had 
he  been  sober  could  have  escaped,  the  second  issue  must  be  found  for  the  de- 
fendant.   (12)  If  the  conductor  on  the  Warrenton  road  told  the  plaintiff  of 
his  danger,  and  directed  him  to  move,  and  if  for  any  reason  he  did  not  move, 
then  he  did  contribute  to  his  own  hurt,  and  the  second  issue  must  be  found 
in  the  affirmative.    (13)  If,  after  being  advised  by  the  conductor  of  bis  peril, 
the  plaintiff  was  directed  to  apply  the  brakes,  or  request  some  one  else  to  ap- 
ply them,  and  he  did  neither,  without  sufficient  excuse,  and  there  is  no 
ev]<ience  of  matter  in  excuse,  he  is  in  such  a  sense  the  cause  of  his  own  in- 
jury as  to  deprive  him  of  recourse  upon  the  company  for  the  negligence  of 
its  own  agents.     (15)  While  Shell  may  be  an  agent  of  the  defendant  at  that 
station  to  receive  freight  and  issue  tickets,  he  might  also  exercise  an  agency 
for  the  other  company,  and  his  acts  in  the  latter  capacity  would  not  be  bind- 
ing on  the  defendant;  and  there  is  no  evidence  that,  in  what  he  did  in  rerspect 
to  the  excunion  train  in  entering  upon  and  passing  over  the  Warrenton 
track,  he  was  acting  for  the  defendant.    (21^  If  any  one  warned  the  plaintiff 
of  his  danger,  and  advised  him  to  go  into  tne  other  coach,  where  if  he  had 
been  he  would  have  avoided  injury,  then  he  did  contribute  to  his  own  injury. 
The  court  further  charged  **that  if  the  jury  shall  believe  from  the  evidence 
that  C.  W.  Hoover,  acting  for  the  said  fire  company,  contracted  with  tlie  de- 
fendant for  the  excursion  train  to  run  from  Kaleigh  to  the  town  of  Warren- 
ton and  return,  and  that  the  defendant  made  a  special  contract  with  the  War- 
renton road  to  take  the  excursion  train  from  Warreti  Plains  to  Warrenton 
and  return,  and  that  the  said  Warrenton  road  acted  as  the  agent  of  the  de- 
fendant in  carrying  said  excursion  train  from  Warren  Plains  to  the  town  of 
Warrenton  and  return,  and  the  plaintiff  was  injured  by  reason  of  the  negli- 
gence of  the  said  Warrenton  road,  then  the  plaintiff  is  entitled  to  recover, 
provided  plaintiff  did  not  contribute  to  his  own  injury."   The  defendant  ex- 
cepted because  there  was  no  evidence  of  any  paitnership  or  agency  to  bind 
the  defendant. 

The  exceptions  are  intended  to  compreliend  all  the  instructions  which,  when 
requested,  the  court  declined  to  give,  and  such  as  were  given  outside  of  theni 
without  a  specitication  of  the  errors  they  are  supposed  to  contain.    In  uur 
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)pinion,  the  charge  was  quite  as  favorable  to  the  defendant  as  its  counsel 
!Ould  reasonably  require,  and  in  some  particulars  more  so.  But  as  the  plain- 
;iff,  having  secured  a  verdict,  does  not  complain,  we  shall  not  review  them. 
The  principal  contention,  and  to  this  central  inquiry  the  various  matters  in 
controversy  all  tend,  is  as  to  the  scope  and  effect  of  the  contract  for  the  ex- 
mrsion  beyond  the  defendant's  own  lines,  and  its  liability  for  the  consequences 
>f  negligence  upon  another  connecting  line.  While  it  is  true  that  an  arrange- 
nent  entered  into  among  roads,  which  by  their  union  form  a  route  between 
iistant  termini,  to  facilitate  transportation,  each  acting  as  forwarding  a^^ent 
'or  the  others  at  their  points  of  connection,  does  not  of  itself,  and  especially 
^hen  the  common  liability  is  disclaimed  in  the  freight  bill  or  passenger  ticket, 
ender  each  liable  for  the  default  of  the  others,  as  is  held  In  Phifer  v.  Rail- 
'Odd  Co.,  89  N  C.  314;  Weinberg  v.  Railroad  Co.,  91  N.  0.  31;  Knott  v. 
Hailroad  Co.,  98  N.  0.  73,  3  2S.  E.  Rep.  735,— it  is  not  less  well  settled  that, 
rhere  there  is  a  special  contract  to  transport  to  a  point  beyond  the  contract- 
ng  company's  line,  the  companies  whose  services  are  required  in  the  execu- 
ion  of  the  contract  become  an  agency,  severally,  of  the  first,  in  fulfilling  its 
«rnis  and  giving  it  effect.  In  a  n()te  to  the  case  of  Quimby  v.  Vanderbilt^ 
luoted  from  17  N.  Y.  306,  in  Thomp.  Can*.  423.  in  which  it  is  decided  that 
me  of  several  connecting  lines  may  bind  itself  for  a  safe  transportation  over 
he  other  lines,  and  whether  such  is  the  contract  must  be  determined  upon  the 
evidence,  the  author,  adverting  to  repugnant  rulings  in  different  courts,  says: 
'The  weight  of  authority  is  that,  if  a  carrier  undertakes  to  carry  a  passenger 
md  his  baggage  to  a  certain  destination,  he  is  responsible  for  his  safety  and 
^t  of  his  baggage*  as  carrier,  throughout  the  whole  distance,  whether  the 
franchise  and  means  of  conveyance,  when  the  injury  or  loss  occurs,  be  owned 
)r  controlled  by  him  or  some  other  carrier:**  and  a  very  large  number  of  cases 
ire  referred  to  as  so  ruling.  This  liability  is  the  legal  result  of  a  special  con- 
tract to  convey  between  two  designated  points,  and  to  provide  adequate  means 
}f  conveyance  over  the  route  between  them;  and  such,  incur  opinion,  is  very 
:learly  the  contract  in  the  present  case,  and  so  it  seems  to  have  been  under- 
stood between  the  parties.  A  single  charge  is  made  for  the  whole  trip,  and 
the  train  is  to  pass  over  both  roads  in  reaching  the  agreed  terminus;  the  de- 
fined conditions  attach  to  the  entire  route;  a  separate  arrangement  is  made 
between  the  two  companies  for  the  carriage  by  the  Warrenton  Company  over 
its  short  line;  and  a  price  stipulate<l  to  be  paitf  by  the  other  for  the  necessary 
service.  Besides  these  evidences  of  the  common  understanding  of  the  con- 
tract, its  terms  are  direct  and  specific  themselves ;  and,  as  the  defendant  agreed 
to  run  the  train  to  Warrenton,  necessarily  it  mnst  make  some  arrangement 
with  the  other  line  in  order  to  fulfill  it.  The  defendant*s  liability,  therefore, 
sommensurate  with  their  agreement,  covers  the  entire  transportation,  and  the 
Warrenton  Company  and  its  agents  became  pro  hoc  vice  the  defendant's  agents 
in  ounsum mating  it.  It  was  therefore  entirely  proper  to  charge  in  the  com- 
plaint the  disaster  as  proceeding  from  the  defendant's  negligence;  the  negli- 
i;enoe  of  the  employes  being  in  law  the  negligence  of  the  employer.  So,  too, 
the  common  law  imposes  upon  a  common  carrier,  conveying  passengers  under 
%  special  contract  which  admits  to  the  coaches  such  as  may  pay,  an  obligation 
to  carry  safely,  and  to  use  proper  care  and  vigilance  in  the  management  of  the 
train.    We  find  no  error,  and  must  affirm  the  judgment. 


Godwin  et  oZ.  v.  Mokds  et  ah 

{Supreme  Court  of  North  Carolina   November  13, 1888.) 

Judgment— Motion  to  Set  Aside—Venue. 

A  motion  to  set  aside  a  judgment  can  only  be  heard  and  determined  in  the  county 
in  which  the  action  is  pending,  unless  consent  appears  from  written  stipulation, '' 
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a  recital  in  the  order,  or  by  implication  from  presence  at  the  hearing  without  mak- 
ing objection ;  and  the  objection  may  be  taken  in  the  supreme  court  without  excep- 
tion or  assignment  of  error. 

AppeiU  from  superior  court,  Cumberland  county;  Shepherd,  Judge. 

In  this  action  by  N.  H.  Godwin  nnd  others  against  Hi n ton  Monds  and  oth- 
ers, pending  in  Cumberland  county,  an  order  setting  aside  a  judgment  for 
plaintiffs  was  made  on  an  order  to  show  cause,  heard  and  determined  in  An- 
son county,  and  plaintiffs  appeal. 

F,  P,  Jones f  for  plaintiffs.     H,  McD,  Robinson^  for  defendants. 

Merkimon,  J.  In  this  action,  pending  in  the  superior  court  of  the  county 
of  Cumberland,  the  plaintiff  obtained  a  judgment  for  the  want  of  an  answer. 
Tlie  defendants  moved,  upon  affidavits  before  a  judge  at  chambers,  to  set  that 
judgment  aside,  etc.,  because  of  their  "mistake,  inadvertence,  surprise,  or  ex- 
cusable negligence. "  Thereupon  the  judge  made  an  order,  and  the  following 
is  a  copy  of  tlie  material  parts  thereof:  **0n  motion  of  the  defendants,  M:  W. 
Barefoot  and  K.  E.  Barefoot,  supported  by  affidavits,  it  is  ordered  by  the  court 
that  the  clerk  of  the  superior  court  of  Cumberland  county  issue  notice  to  the 
plaintitfs  to  show  cause  before  me  at  chambers  at  Wadesborough,  on  Septem- 
ber 7,  1888,  why  the  execution  and  writ  of  possession  issued  in  this  case,  and 
now  in  the  Imnds  of  the  sheriff  of  Harnett  county,  should  not  be  set  aside,  and 
why  the  judgment  in  this  cause  shall  not  also  be  set  aside  aiyl  the  case  re- 
opened, to  be  tried  upon  its  merits.  In  the  mean  time  the  plaintiffs,  their 
agents  and  attorneys,  are  restrained  from  proceeding  further  to  enforce  said 
execution  and  writ  of  possession.  The  clerk  will  issue  a  copy  of  this  order 
to  plaintiffs  upon  the  defendants  filing  with  him  a  bond  in  the  sum  of  two 
hundred  dollars,  with  good  and  sufficient  security  to  be  approved  by  him,  and 
conditioned  as  required  by  law  for  the  indemnity  of  the  plaintiffs  against  dam- 
age because  of  this  order;  a  copy  of  this  order  not  to  issue  until  said  bond  is 
approved  and  filed."  Afterwards,  at  Wadesborough  in  the  county  of  Anson, 
the  court  heard  the  motion  upon  the  merits,  and  made  an  order  setting  the 
judgment  complained  of  aside,  whereupon  the  plaintiffs  appealed  to  this  court. 

There  is  no  statutory  provision  that  confers  upon  a  judge  authority  to  hear 
and  determine  upon  its  merits  a  motion  to  set  aside  a  judgment  in  an  action 
pending  in  the  superior  court  elsewhere  than  in  the  county  in  whose  court 
that  action  is  pending,  and  this^nnot  be  done  in  the  ordinary  course  of  pro- 
cedure. McNeUl  V.  Hodgets,  99  N.  C.  248,  6  S.  £.  liep.  127.  The  parties  to 
the  action  might,  by  common  consent,  allow  it  to  be  done,  but  such  consent 
should  certainly  appear  in  a  writing  signed  by  the  parties  or  their  counsel,  or 
the  judge  should  recite  the  fact  of  consent  in  the  onier  or  judgment  he  di recta 
to  be  entered  of  record,  which  is  the  better  way,  or  such  consent  should  ap- 
pear by  fair  implication  from  what  appears  in  the  record.  This  is  necessary, 
because,  without  such  consent  appearing,  the  court  would  have  no  authority 
to  hear  and  determine  the  motion  and  grant  the  judgment.  The  consent  is^ 
essential  to  the  valid  exercise  of  the  authority,  and  it  must  appear  to  have 
been  given.  Bynum  v.  PotDe,  97  N.  C.  374,  2  S.  E.  Rep.  170;  GaUtuH)od  v. 
Leak,  99  N.  C.  863, 6  S.  E.  Rep.  706.  It  does  not  appear  in  this  case  that  the 
plaintiffs  gave  such  consent  in  a  writing  signed  by  them  or  by  their  counsel^ 
nor  is  the  fact  of  such  consent  recited  in  the  judgment  by  the  court,  nor  does 
it  appear  that  the  plaintiffs  or  their  counsel  were  present  at  the  hearing  cf  the 
motion  and  did  not  object,  thereby  implying  such  consent.  It  was  contended 
on  the  argument  that  tlie  plaintiffs  did  not  except  and  assign  as  error  that  the 
judge  heard  tlie  motion  and  gave  judgment  in  the  county  of  Anson.  That  is 
8o:  but  it  does  not  appear  upon  the  face  of  the  record  in  some  way,  as  it 
should  do,  that  the  court  had  authority  to  give  the  judgment,  and  therefore 
the  objection  might  be  taken  here,  in  the  absence  of  aijy  formal  exception  or 
assignment  of  error.    Generally  the  court  could  not  exercise  such  authority; 
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it  could  do  80  only  by  consent  of  the  parties,  and  therefore  the  consent  must 
appear  in  the  record.  Bynum  v.  Potoe,  auprut  and  the  cases  there  cited. 
TJiere  is  error.  So  much  of  the  order  as  sets  aside  the  judgment  must  be  re^ 
versed,  and  the  motion  heard  and  disposed  of  according  to  law.  To  that  end 
let  this  opinion  be  certified  to  the  superior  court    It  is  so  ordered. 


Taylor  etvx.v.  Pops. 

{Sfwpreme  Cov/rt  of  North  Carolina.    November  13,  1888.) 

Appeal  from  superior  court,  Cumberland  county;  Shbphbrd,  Judge. 
Action  by  J.  W.  Taylor  and  wife  against  Henry  Pope.    A  judgment  for  plaintilEs 
set  aside.    Plaintiffs  appeal. 
F.  B.  JoneSt  for  plaintiifs.    R.  P.  BuxUm^  for  defendant. 

Mbrrimon,  J.  It  appears  that  a  judge  at  chambers  beard  a  motion  to  set  aside  a  judg- 
ment granted  for  want  of  an  answer,  in  an  action  pending  in  the  superior  court  of  the 
county  of  Cumberland,  at  Wadesborough.  in  the  county  of  Anson.  It  does  not  appear 
in  any  way  that  the  plaintifCs  (appellants)  consented  to  allow  the  motion  to  be  disposed 
of  in  the  latter  county.  The  case  is,  in  substance,  for  the  present  purpose  like  that  of 
G  idwln  y.  Monds^  ante^  793,  (decided  at  the  present  term.)  and  must  be  governed  by 
tt.  So  much  of  the  order  as  sets  aside  the  judgment  complained  of  must  be  reversedl 
and  the  motion  disposed  of  according  to  law.  To  that  end  let  this  opinion  be  oertified 
to  the  superior  court.    It  is  so  ordered. 


Morrison  v.  Watson. 
{Supreme  Court  of  North  Carolina.    November  13, 1888.) 

1.    H0MESTEA1>— SaLB  UNDER  EXECUTION— ALLOTMENT. 

An  execution  saie  was  made  in  1879,  after  the  constitutional  provision  for  a 
homestead  exemption  of  the  value  of  $1,000.    The  judgment  waa  entered  in  1864,  be 
fore  such  exemption.    Held,  that  while  the  judgment  creditor  could  satisfy  his 
judgment  out  of  the  exempt  property,  if  there  was  not  sufficient  other  property,, 
yet  the  debtor  was  entitled  to  have  such  portion  set  off,  and  entitled  to  the  part  oi^ 
such  portion  remaining  after  the  satisfaction  of  the  debt,  and  without  such  allot- 
ment the  execution  saie  was  void.    Davis,  J.,  dissenting. 
B.  Evidence— Opinion  Evidence. 

A  witness  is  competent  to  testify,  as  to  tbe  value  of  lands,  who  bases  his  estimate 
on  the  value  of  lands  in  their  vicinity. 

Appeal  from  superior  court,  Bichmond  county;  Connor,  Judge. 

This  action  was  brought  by  plaintiff  to  recover  lands  which  he  had  pur^ 
chased  upon  execution  sale.  The  defense  rested  upon  the  theory  that  thar 
lands  included  an  exemption  which  had  not  been  set  oJS  as  required  by  lawr 
and  therefore  the  sale  was  void. 

/.  Z>.  Shaw,  for  appellant.     Chas.  W,  Tillett,  for  appellee. 

Smith,  G.  J.  The  plaintiff  derives  title  to  the  land  he  seeks  in  this  action 
to  recover,  under  a  sheriff's  sale  and  deed  of  conveyance,  by  virtue  of  a  judg- 
ment rendered  in  favor  of  the  executors  of  Stephen  Pankey  against  the  do* 
fendant,  John  G.  Watson,  and  two  others,  on  a  debt  of  835  contracted  in  No- 
vember, 1864,  with  interest  thereon  from  the  13th  day  of  that  montli.  Tlie 
judgment  was  rendered  before  a  justice  of  tlie  peace  of  Richmond  county,  and 
docketed  in  the  superior  court  on  May  17,  1870.  The  judgment  having  be- 
come dormant,  leave  to  issue  execution  was  obtained  on  an  application  to  the 
clerk  on  April  2,  1879.  Execution  thereupon  issued  on  the  5th  day  of  said 
month;  and  the  sheriff,  pursuant  thereto,  levied  on  and  sold  said  lands,  as 
the  property  of  the  defendant,  to  L.  H.  Moore,  to  whoAn  the  judgment  had 
been  assigned,  for  the  sum  of  $40;  and,  he  having  assigned  his  bid  to  the 
plaintiff,  the  deed  for  the  lands  was  made  by  the  officer  to  the  latter.  The 
sheriff  also  had  in  his  hands  an  execution  issued  upon  a  judgment  rendered 
in  favor  of  one  Frank  Sanford  for  $15.85,  with  interest  from  May  6,  1860> 
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against  the  defendant.    No  homestead  was  allotted  to  the  defendant  in  the 
course  of  these  proceedings,  and  to  the  present  action  he  opposes  the  defense 
that,  without  an  allotment  of  his  exemption,  notwithstanding  the  debts  ante- 
dated the  constitution,  in  order  that  the  debts  might  be  satisfied  from  the  ex- 
cess, if  sufUcient  remained  to  discharge  it  out  of  the  land,  in  exoneration  of 
the  homestpad,  the  sale  was  illegal,  and  the  deed  did  not  divest  the  title.    This 
<;ontention  finds  support  in  the  ruling  of  the  court,  though  not  unanimous 
upon  the  point,  in  the  elaborately  argued  and  carefully  considered  case  of  Mo- 
CanlesH  v.  Flinchum,  98  N.  C.  358,  4  S.  E.  liep.  359.     While  it  is  conceded 
that  un<]  r  the  constitution  of  the  United  States,  as  construed  and  applied  to 
the  exemption  enactment,  a  debt  previously  created,  and  before  the  state  con- 
stitution was  adopted,  must  bp  paid  out  of  the  debtor's  estate,  and  the  exemp- 
tion must  give  way  when  it  cannot  be  otherwise  satisfied  out  of  the  debtor^s 
property,  (Edvmrds  v.  Kearzey,  96  U.  S.  595,)  yet  the  debtor  possesses  still 
the  right  to  retain  exempt  from  sale,  even  at  the  instance  of  such  a  creditor, 
whatever  excess  there  may  be  in  lus  lands  after  the  disposition  of  so  much  as 
jnay  be  needed  to  discharge  the  debt,  and  to  have  an  inquiry  made,  in  the 
mode  prescribed  by  law,  to  have  the  fact  ascertained  previous  to  the  sale. 
Should  the  sale  of  the  part  estimated  to  be  sufficient  turn  out  not  to  be  suffi- 
•cient,  the  creditor  may  then  have  recourse  also  to  the  part  assigned  as  ex- 
empt.   Code,  §  502  et  seq.    The  debt  must  be  paid  at  all  events,  but  the 
method  of  proceeding  in  appropriating  the  property  liable  is  a  matter  of  legis- 
lative regulation.    Were  it  an  open  question,  it  might  admit  of  doubt  wiiether 
.this  must  not  be  done  in  all  cases  by  the  assessors,  as  the  statute  provides,  to 
render  valid  the  enforcement  of  the  process  in  the  sheriff's  hands,  and  before 
he  undertakes  to  sell  the  real  estate,  instead  of  instituting  such  an  inquiry 
.before  the  jury  in  an  action  to  establish  title  and  recover  possession  of  prem- 
ises thus  sold.    But  it  has  been  held  that  when  the  real  estate  is  manifestly 
•deticient,  and  it  shall  so  appear  afterwards,  such  sale  will  be  upheld  upon  the 
« ground  that  no  harm  has  come  or  could  come  to  the  debtor,  by  reason  of  an 
^uiission  to  have  a  proceeding  to  ascertain  if  any  homestead  could  be  secured, 
^nd  therefore  it  would  have  been  useless,  and  without  detriment  to  the  debtor. 
It  is  thus  held  in  Miller  v.  Miller,  89  N.  C.  402.    See  Arnold  v.  JSstis,  92  N. 
*€.  162;  Lowdermilk  v.  Corpening,  Id.  333;  and  other  cases  to  same  import. 
In  Littlejohn  v.  Egerton,  76  N.  C.  468,  the  homestead  had  been  set  apart, 
but  ineDectually,  because  not  assigned  by  metes  and  bounds  as  prescribed  by 
the  statute;  and  the  defendant,  claiming  under  the  sheriff's  deed  a  full  estate 
in  the  land,  had  come  into  possession,  and  refused  to  admit  the  exemption. 
The  court  recognizing-  the  right  of  homestead,  but  unable  to  restore  po&ses- 
sion  to  the  plaintiffs,  suspended  further  action  in  the  case  until  the  plaintiffs 
«ould  in  the  regular  way  have  their  exemption  ascertained  and  set  apart;  giv- 
ing them  leave,  on  filing  a  certified  copy  of  the  allotment,  to  move  for  a  writ 
•of  possession.    The  interruption  in  the  progress  of  the  cause  grew  out  of  the 
want  of  power  in  the  court  to  have  this  done  under  its  direction,  and  the  ne- 
cessity of  pursuing  the  statutory  requirements  to  secure  the  full  benefits  of 
the  constitutional  provision.    So,  if  the  parties  in  this  Ciise  occupied  to  each 
other  similar,  instead  of  reversed,  relations,  it  would  be  safe  to  pursue  the 
same  course,  and  thus  enable  the  debtor  to  regain  his  lost  possession  in  fur- 
Ihpraiice  of  his  legal  right  to  retain  possession,  until  the  sheriff,  after  causing 
his  homestead  to  be  ascertained  and  its  boundaries  fixed,  should  make  sale  un- 
der hii  execution.    Such  is  not  the  case  before  the  court,  but  the  plaintiffs 
seek  to  dispossess  the  defendant  by  virtue  of  the  deed  of  the  sheriff,  who  sold, 
as  the  record  shows,  a  large  body  of  land  to  satisfy  an  inconsiderable  debt, 
disallowing  any  right  of  homestead,  or  any  proceeding  to  find  out  whether 
the  value  of  the  lands  was  not  sufficient  both  to  satisfy  the  debts  and  lesive 
some  poition  to  the  debtor.    It  has  been  repeatedly  declared,  and,  after  an 
elaborate  and  exhaustive  examination  of  the  subject  in  separate  opinions, 
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settled  by  a  majority  of  the  members  of  the  court  in  McCatiless  v.  FUnchumr 
already  cited,  that,  without  regard  to  the  time  of  origin  of  the  debt,  the  pro- 
Tisions  of  the  statute  for  laying  off  the  homestead  must  be  observed,  because 
the  debtor  has  a  right  to  the  exemption,  if  the  debt  can,  with  costs,  be  satis- 
fied out  of  other  lands;  and  to  this  end  the  assessors  should  allot,  within  the 
prescribed  limits,  so  much  as  in  their  judgment  is  not  needed  to  pay  the  judg- 
ment, subject,  however,  to  the  creditor's  right  to  have  the  exempted  part  sold 
:iIso,  if  the  other  on  such  sale  proves  insufficient,  and  the  debtor  fails  in  any 
way  to  provide  for  the  unpaid  residue.  In  the  case  referred  to,  MERRiMONr 
J.,  uses  this  language:  ''The  court  ought  to  have  instructed  the  jury  to  in- 
quire particularly  whether  or  not  the  land  in  question  was  worth  more  than 
the  debt  of  the  execution  creditor,  and  the  costs,  including  the  costs  of  laying 
off  the  homestead,  of  the  execution  debtor;  and,  if  they  found  that  it  wasr 
then  the  plaintiff  could  not  recover  because  it  appeared  that  the  homestead 
had  not  been  laid  off  as  the  law  required,  and  iu  that  case  the  sheriff  had  no 
sufficient  authority  to  sell  the  land,  and  therefore  his  deed  to  the  plaintiff  was 
Toid." 

Many  witnesses  were  examined  in  reference  to  the  value  of  the  lands  at  th^ 
time  of  the  execution  sale,  to  the  reception  of  whose  evidence,  offered  by  the 
plaintiff,  the  defendant  objected.  To  this  exception  to  the  course  taken  by 
the  court  we  have  only  to  say  that  it  has  the  sanction  of  tlie  case  from  an 
opinion  in  which  we  have  already  quoted  a  part.  The  force  of  the  objection 
to  the  witness  Everett,  first  examined,  being  allowed  to  put  an  estimate  upon 
the  lands,  based  upon  the  value  of  other  tracts  in  the  neighborhood,  is  not  ap> 
parent;  for  we  do  not  see  how  otherwise,  unless  upon  an  actual  sale  of  the 
lands  themselves,  any  reliable  estimate  could  be  arrived  at.  This  must  of 
course  rest  on  the  valuation  given  other  similar  lands,  irrespective  of  the  effect 
of  improvements.  The  references  to  Warren  v.  Makely,  85  N.  C.  12,  and 
Bruner  v.  ThrecLdglll,  88  N.  C.  361,  do  not  sust^iin  the  exception.  In  the 
first,  an  inquiry  as  to  the  price  brought  upon  a  sale  of  an  adjoining  tract  some 
12  months  before,  simply  made  in  this  form  and  with  no  intimation  of  further 
evidence  of  the  similarity  of  their  condition,  or  of  any  particulars  that  enter 
into  an  estimate  of  value,  was  ruled  out.  Similar  proof  was  offered,  in  the 
other  case,  of  the  value  of  a  town  lot  opposite  to  that  whose  value  was  the 
subject  of  inquiry,  and  was  rejected  as  incom^ietent.  Neither  goes  so  far  as 
to  deny  to  a  witnesss  the  expression  of  an  opinion  of  the  value  of  certain  landa 
founded  upon  the  general  value  of  other  lands  near  thereto;  for  this  is  usually  a 
safe,  if  not  the  only,  guide  to  the  formation  of  a  reliable  opinion  as  to  the 
Talue  of  that  in  controversy.  The  issues  submitted  to  the  jury  are  the  first 
three  of  those  passed  on  at  a  former  trial,  omitting  the  fourth,  and  which  will 
be  found  in  the  case  as  reported  in  95  N.  C.  479,  which  were  suggested  in  the 
opinion  then  delivered.  With  the  evidence  before  the  jury  as  to  the  valua- 
tion in  1879,  the  counsel  for  the  plaintiff  requested  the  court  to  charge  the 
jury  ''(1)  that  there  was  no  evidence  that  the  defendant's  lands  were  worth,  in 
June,  1879,  one  thousand  dollars,  and  the  judgment,  interest,  and  costs, 
amounting  to  eighty-three  dollars;  (2)  that  upon  the  whole  evidence  the  plain* 
tiff  was  entitled  to  recover."  The  court  declined  to  so  instruct  the  jury,  and 
the  plaintiff  excepted.  The  court  then  instructed  the  jury  that  they  could 
consider  the  whole  evidence,  and  after  ascertaining  the  value  of  the  land  per 
acre,  in  June,  1879,  they  should  make  a  calculation  as  to  its  total  value.  The 
court  then  explained  to  the  jury  the  issues,  and  the  way  in  which  the  testi- 
mony should  be  considered  with  respect  to  them ;  and  instructed  them  that 
they  could  consider  the  return  on  the  execution,  in  passing  upon  the  question 
whether  the  defendant  had  other  property  than  the  land  covered  by  the  sher* 
iff*s  deed;  and  that,  to  recover  in  this  action,  the  plaintiff  must  show,  by  a 
preponderance  of  the  testimony,  that  the  defendant's  land  was  worth  in  June, 
1879»  leM  than  fl.OOO,  and  the  amount  of  the  judgment,  intei-est,  and  eoato. 


Digitized  by  VjOOQIC 


798  BOUTHEASTEKN    REPOUTEB.  £N.  C. 

amounting  to  $83,  and  that  the  defendant  bad  no  other  property  which  oould 
liave  been  sold  to  pay  the  judgment.  Miller  v.  Miller,  89  N.  €•  402.  The 
jury  found  the  first  and  second  issues  in  the  negative.  Motion  for  a  nev 
trial,  for  reception  of  the  evidence,  objected  to,  and  for  refusing  the  inatrao- 
tion  asked,  and  for  error  in  the  instruction  given.  Motion  denied.  Judg- 
ment in  accordance  with  the  verdict.     Appeal  by  plaintiff. 

The  instructions  demanded  and  declined  proceed  upon  a  misapprehension 
^f  the  point  of  inquiry,  which  is,  not  whether  a  full  homestead  of  $1,000  could 
be  taken  from  the  land,  and  then  enough  left  to  satisfy  the  judgment,  inter- 
est, and  costs,  amounting  to  $88,  but  how  much  would  remain  for  the  use  of 
the  debtor  after  the  discharge  of  the  execution ;  for,  if  he  could  not  get  the 
full  measure  of  the  exemption,  the  debtor  would  still  be  entitled  to  what  was 
not  required  after  providing  for  such  payment.  So  the  issue  was  not  what  is 
implied  in  the  instruction  requested,  but  would  the  debtor  have  any  lantl  iett 
After  satisfying  the  debt?  and.  if  so,  it  should  have  been  ascertained  and  as- 
signed ;  the  neglect  to  have  which  tlone  before  the  sale  renders  the  same  void, 
And  hence  the  plaintiff  is  not  the  owner.  Such  is  the  response  of  the  juxy  to 
the  question  of  the  plaintiff's  title  and  right  to  recover  possession. 

The  refusal  to  give  the  second  instruction  was  also  proper,  for  there  was 
•evidence  to  warrant  the  negative  answer  returned  by  the  jury.  The  charge 
given  is  obnoxious  to  no  just  compisiint  of  the  plaintiff;  for  it  requires  bim  lo 
show  that  the  lands  were  worth  less  than  $1,000,  the  maximum  allowed  for 
the  homestead,  increased  by  the  debt,  interest,  and  costs.  It  is  based  upon 
the  erroneous  idea  that  the  debtor  is  only  entitled  to  the  exemption  when  he 
4san  get  the  full  measure  of  the  allowable  value,  while  he  is  entitled  to  a  frac- 
tional part  of  less  value,  if  there  be  such  excess  over  the  demands  of  the  writ, 
.as  truly  as  he  would  be  to  the  larger  quantity  if  it  were  sufficient  to  give  him 
more  without  interference  with  the  collection  of  what  sum  the  demand  re- 
quires. This,  however,  was  favorable  to  the  plaintiff,  and  injurious  only  to 
the  defendant.  It  is  equally  imperative  that  the  del>tor  have  exempt  the* ex- 
cess, whatever  it  might  be,  and  a  part  as  well  as  the  whole.  There  Iwing  no 
suggestion  of  the  defendant's  owning  other  lands,  we  understand  that  tiiere 
were  none  other  than  those  mentioned  in  the  case.  The  exception  to  the 
'Charge  is  general,  pointing  out  no  specitic  errors  committed,  and  could  not  be 
for  this  reason  noticed  in  the  appeal.  We  refer  to  this  case  as  reported  In 
95  N.  C.  479,  and  to  Miller  v.  Miller,  89  N.  C.  402,  in  further  elucidation. 
There  is  no  error,  and  the  judgment  is  affirmed. 

Davis,  J.,  [dissentifig.)  The  judgment,  upon  which  the  execution  iSBued 
under  which  the  laud  was  sold  and  purchased  by  the  plaintiff,  was  for  the  recov- 
JBry  of  a  debt  antedating  the  constitution  and  laws  providing  for  homestead; 
and  I  donotconcur  in  the  opinion  that  the  sale  was  invalid  because  the  sheriff 
had  not  caused  the  homestead  to  be  allotted.  As  I  understand  the  decision  of 
the  supreme  court  of  the  United  States  in  Edwards  v.  Kearzep,  96  U.  S.  595i, 
reported  in  79  N.  C.  654,  and  the  decisions  of  this  court  in  Gheenv.  Summey, 
J6i)  N.  C.  187;  Earle  v.  Hardie,  Id.  177;  and  Nichaixlsan  v.  Wicker,  Id.  172, 
— in  conformity  with  that  decision,  and  immediately  following  it, — article  10, 
§§  1,  2,  of  the  present  constitution,  and  the  legislative  enactments  for  carry- 
ing that  article  into  effect,  are  void  as  to  contracts  made  prior  to  the  adoption 
of  the  constitution,  because  they  violate  that  provision  of  the  constitution  of 
the  United  States  which  declares  that  "no  state  shall  pass  any  •  *  •  Ja« 
impairing  the  obligation  of  contracts."  In  Edwards  v.  Kearzeyit  is  said: 
**The  obligation  of  a  contract  includis  everything  within  its  obligatory  scope. 
Among  these  elements  nothing  is  more  important  than  the  means  of  enforce- 
ment. This  is  the  breath  of  its  vital  existence.  *  «  «  The  ideas  of  right 
and  remedy  are  inseparable."  It  will  not  do  to  say  that  the  law  affects  the 
remedy » and  not  the  rights,  of  parties  to  the  contract.    If  the  law  affecting  the 
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remedy  impairs  the  obligation  of  the  contract,— lessens  the  valne  of  the  con- 
tract,— it  is  void;  and  ''it  is  immaterial  wliether  it  is  done*by  acting  on  the 
remedy,  or  direc:tly  on  the  contract  itself.  In  either  case  it  is  prohibited  by 
the  constitution.^'  The  italics  are  as  reported.  It  is  also  s;iid  In  the  same 
•case:  "The  remedy  subsisting  in  a  state  when  and  where  a  contract  is  made, 
and  is  to  be  pei-formed,  is  a  part  of  its  obligation;  and  any  subsequent  law  of 
the  state,  which  so  affects  that  remedy  as  substantially  to  impair  and  lessen 
the  value  of  the  contract,  is  forbidden  by  the  constitution,  and  is  therefore 
void."  Following  that  decision,  and  referring  to  it  as  settling  the  question, 
this  court  in  Gheen  v.  Summey,  supra,  said:  ''The  act  of  1869,  (Code,  §  502 
et  seq.y)  so  far,  then,  as  it  provides  the  machinery  for  laying  off  and  allotting 
the  homestead,  against  debts  contracted  prior  to  the  24th  of  April,  1868,  (the 
date  of  the  adoption  of  the  constitution,)  is  void,  but  perfectly  valid  as  to  all 
contracts  entered  into  subsequent  to  that  date."  To  the  same  effect  is  Earle 
V.  Hardie,  stipra.  Again  referring  to  Edwards  v.  Kearzey,  in  Richardson 
V.  Wicker,^  N.  C.  172,  this  court  not  only  said  that  the  exceptions  ''pro- 
vided for  by  the  constitution  of  1868  were  not  allowable  against  debts  previ- 
ously contracted,"  but  it  was  further  said,  in  effect,  that  it  was  the  duty  of 
the  slieriff  to  have  made  the  money  on  the  plaintiff's  execution,  and  that  for 
his  failure  to  do  so  the  plaintiff  could  have  maintained  an  action  for  such  dam- 
ages as  he  had  sustained.  In  that  case  the  sheriff  had  returned  the  execution 
without  selling  defendant's  land  because  the  plaintiff  had  not  paid  nor  ten- 
dered the  fees  for  laying  off  the  exemptions.  While  it  was  held  that  the  legis- 
lature might  repeal  the  penalty  or  amercement  for  falling  to  sell  under  the 
execution,  it  Is  said  that  ''there  is  no  doubt  he  [the  plaintiff]  could  have  main- 
tained su«  h  action ;"  that  is,  for  damages.  In  these  cases  it  is  held  that  the  pro- 
visions enacted  for  carrying  into  effect  article  10  of  the  constitution,  in  relation 
to  homesteads,  are  void  as  to  contracts  made  anterior  to  their  enactment; 
and  I  think  these  authorities,  based,  as  they  are,  upon  an  acquiescence  in  the 
decision  of  the  supreme  court  of  the  United  States  in  Edwards  v.  Keaney^  m 
.  which  the  constitutionahty  of  the  law,  under  which  it  is  insisted  that  the  deed 
of  the  sheriff  in  the  case  now  before  the  court  is  void,  was  the  immediate  sub- 
ject of  investigation,  sliould  be  adhered  to.  Wilaon  v.  Fatten,  87  N.  C.  818; 
Albright  v.  Albright,  88  N.  C.  238;  and  Arnold  v.  Estis,  92  N.  (J.  162,— so  far 
as  the  questions  decided  by  them  are  involved,  may,  I  think,  be  easily  distin- 
guished from  the  case  before  us.  and  from  the  cases  cited;  and  so  far  from  be- 
ing  in  conflict,  by  the  clearest  ini plication,  they  are  in  harmony.  In  Wilson 
▼.  Patto7i  the  land  was  sold  by  the  sheriff  without  laying  off  the  homestead, 
but  there  were  executions  in  his  hands  on  old  and  new  debts.  There  was 
more  than  enough  money  from  the  proceeds  of  the  sale  to  satisfy  the  execu- 
tions on  the  old  debts,  and,  the  money  being  in  the  hands  of  the  sheriff,  he 
asked  the  instruction  of  the  court  as  to  the  application  of  it;  and  it  was  held 
that,  after  applying  enough  of  the  proceeds  to  satisfy  the  old  debts,  the  de- 
fendant (who  made  no  question  as  to  them)  was  entitled  to  an  interest  in  any 
remainder,  not  exceeding  the  value  of  his  homestead.  As  against  the  execu- 
tions on  tlie  old  debt,  no  question  was  raised  as  to  the  right  of  the  sheriff  to 
fiell  without  laying  off  the  homes^tead,  and  the  validity  of  the  sale  was  not 
questioned.  In  Albright  v.  Albright  there  were  executions  on  old  debts  and 
new  debts;  and,  besides,  there  was  a  moitgage;  and  at  the  instance  of  the 
debtor  (who  made  no  question  as  to  the  old  debts,  and  who  did  not  ask  for  any 
allotment  of  the  homestead)  the  court  was  asked  to  restrain  the  sheriff  from 
selling  till  oondicting  rights  and  priorities  of  creditors  could  be  settled,  so  that 
the  land  could  be  sold  to  the  greatest  advantage,  and  "free  from  all  cloud." 
It  was  not  even  claimed,  as  against  the  old  debts,  that  the  sheriff  should  drst 
lay  off  the  homestead,  and  certainly  not  at  the  expense  of  any  execution  cred* 
itor  on  an  old  debt.  In  Arnold  v.  Estis  the  execution  creditor  was  the  pur- 
chaser.   The  judgment  was  on  old  and  new  debts  blended,  and  the  land  was 
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Mid  hy  the  sheriff  without  having  the  homestead  alloted.  It  was  held  that 
the  sale  was  void,  and  it  was  put  upon  the  f^round  that  it  was  the  fault  of  the 
purchaser  in  blending  the  old  and  the  new  debts,  and  selling  under  both ;  and 
the  chief  justice,  quoting  Mehane  v.  Lapton,  89  N.  C.  396,  said:  **A  sale 
without  laying  off  the  homestead,  unless  in  case  of  the  several  exceptions 
mentioned  above,  is  unlawful  and  void."  One  of  the  ^^severai  exceptions** 
alluded  to  was  on  an  old  debt;  and  is  not  the  inference  irresistible  that  a  sale 
onder  an  execution  on  an  old  debt  would  not  be  "unlawful  and  void?**  What 
other  possible  inference  could  be  drawn?  In  Miller  v.  Miller  the  sale  was 
made  hj  the  sheriff  without  allotting  the  homestead,  and  the  sale  wa!s  held  to 
be  valid;  and,  though  the  reasonin.:^  in  that  case  was  in  conflict  with  the  au- 
thorities cited,  the  decision  was  not. 

I  think  it  is  conceded  that  the  execution  on  an  old  debt  must  be  satisfied  at 
all  events,  before  the  debtor  is  entitled  to  a  homestead ;  and  that  the  execu- 
tion creditor  is  not  bound  by  the  valuation  that  may  be  placed  upon  the  debt- 
or's  land  by  the  assessors  or  appraisers;  and  if  thf'  excess,  when  sold,  does  not 
bring  his  debt,  then  he  may  sell  the  homestead  which  has  been  allotted ;  and, 
if  so,  why  require  the  creditor  to  do  the  vain  thing  of  paying  the  costs  of  ai^ 
allotment  in  which  he  has  no  interest  whatever,  and  by  which  he  is  not  bound? 
It  is  admitted  that,  if  the  debtor's  property  is  sufficient  to  pay  the  debt,  it 
roust  be  paid  at  all  events,  homestead  or  no  homestead.  In  fact  it  would  seem 
that  no  one  would  be  bound  by  such  an  allotment;  for,  as  in  the  case  of  Mc- 
Canless  v,  Flinchum,  98  N.  C.  358, 4S.  E.  Rep.  359,  the  execution  debtor  made 
no  claim  to  the  homestead.  He  had  sold  (whether  fraudulently  or  not)  what 
interest  he  had  in  the  land,  and  was  bound  by  that  sale.  The  alleged  fraudu- 
lent vendee  who  claimed  the  land,  clearly  was  not  bound  by  it,  for  he  claimed 
title  under  the  debtor's  deed,  adverse  to  everybody;  and,  if  his  purchase  wa» 
not  fraudulent,  then  his  title  was  good  against  everybody;  if  it  was  fraudu- 
lent, then  it  was  not  good  against  the  execution  creditor.  So  the  creditor  ii> 
whose  favor  there  is  a  judgment  and  an  execution  on  an  old  debt  is  driven 
(not  at  the  instance  of  the  execution  debtor, or  any  one  else,  claiming  title  or- 
lnt«Te8t  in  the  land)  to  the  expense  of  having  a  homest  ad  allotted,  which  al- 
lotment, when  made,  is  binding  on  no  one  claiming  title  to  the  land.  If  this 
is  not  such  a  change  in,  and  obstruction  to,  his  remedy,  as  it  existed  prior  Vo 
tl)e  change,  as  impairs  the  value  of  his  contract,  I  am  at  a  loss  to  conceive 
what  change  in  the  remedy  could  do  so. 

But,  it  may  be  asked,  if  a  debtor  has  $10,000  worth  of  land,  must  it  be  sold 
without  allotting  the  homestead,  because  the  creditor  has  an  old  debt,  judg- 
ment, and  execution?  My  answer  is,  the  debt  being  an  old  one,  it  is  a  mat- 
ter with  which  the  creditor  has  nothing  to  do.  It  is  the  duty  of  the  sheriff, 
if  the  defendant  in  the  execution  has  property,  not  exempt  by  the  law  as  it 
was  prior  to  April,  1868,  to  sell  enough  of  it  to  satisfy  the  execution;  and,  ii> 
doing  so,  it  is  his  further  duty  to  sell  to  the  best  advantage  he  can;  and,  if 
the  debtor  has  more  than  enough  to  satisfy  the  execution,  he  may,  without 
expense  to  anybody,  designate  what  property  shall  be  sold,  and  the  sheriff 
would  not  be  justified  now,  any  more  than  he  would  have  been  before  1868, 
in  selling,  unnecessarily,  $10,000  worth  of  land  to  satisfy  an  execution  of 
$1,000.  As  has  been  said,  it  is  the  duty  of  the  sheriff  to  sell  to  the  best  ad  van* 
tage.  He  sells  only  the  interest  of  the  defendants ;  and  if  by  his  own  denial 
of  tlie  sheriff's  right  to  sell,  or  by  any  obstructive  act  of  his  own,  his  interest 
brings,  at  public  sale,  only  a  small  fraction  of  its  worth,  the  purchaser  gets  it* 
and  it  is  the  debtor's  own  folly.  The  only  valuation  by  which  the  execution 
creditor  is  bound  (the  debt  being  any  one  of  the  excepted  classes)  is  that 
of  the  highest  bidder;  and  I  think  Littl^ohn  v.  Bgerton,  and  like  cases  de- 
cided by  this  court  in  regard  to  old  debts,  were,  with  Bdwardn  v.  Kearzepr 
overruled  by  the  ultimate  decision  in  the  last-named  case.  How  far  the  letg^ 
telature  may  control  or  change  the  remedy,  without  violating  U»e  constituUonr 
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has  been  the  subject  of  much  discussion  in  the  courts  of  the  states  and  of  the 
United  States.  There  is  an  able  and  elaborate  discussion  of  the  question  by 
Chief  Justice  Taylob  in  Jones  v.  Crittenden,  1  Car.  Law  Bepos.  885,  in 
\rhich  the  stay  law,  passed  in  1812,  was  declared  unconstitutional  and  void, 
as  impairing  the  obligation  of  contracts;  and  similar  discussions  have  since 
been  made  in  Barnes  w.BameStS  Jones,  (N.C.)  366. and  in  Ja^bsy, Small- 
fvoad,  63  N.  C.  112.  I  think,  as  a  result  of  the  discussion,  it  has  been  settled 
that  the  legislature  has  the  power  to  alter  the  law  respecting  the  remedy*  or 
to  abolish  one  tribunal  and  substitute  another,  provided  there  is  an  efficient 
remedy  left  or  substituted,  and  one  that  will  not  impair  or  lessen  the  value  of 
contracts.  Stay  laws  have  been  declared  unconstitutional,  as  to  antecedent 
contracts,  as  impairing  their  obligation;  and  though  it  has  been  said,  and 
truly  said,  by  Justice  AIeruimon  in  McCanlees  v.  Flinchum,  "that  the  law 
favors  the  homestead,"  yet  the  decision  of  the  supreme  court  of  the  United 
States  in  Edvxirde  v.  Kearzey,  and  the  authorities  there  cited,  seem  to  me 
conclusive  that  under  i)\e  constitution  of  the  United  States  it  cannot  confer 
that  *' favor*'  at  the  expense  of  a  creditor  whose  debt  antedates  the  homestead 
law.  It  is  with  mucti  diffidence  that  I  dissent  from  the  opinion  of  a  majority 
of  the  court  in  a  matter  fully  discussed  and  carefully  considered,  but  I  am 
unable  to  take  the  same  view  of  the  constitution,  and  of  the  force  And  effect 
of  the  ruling  of  the  supreme  court  of  the  United  States  in  Edijoardi  v.  Kear* 
zej/f  as  that  which  has  impressed  them,  and  I  have  felt  it  my  duty  to  express 
mj  non-concurrence,  and,  as  briefly  as  I  could,  my  reasons  therefor. 


Habriss  et  ux.  v.  Snbeden  et  aL 

(Supreme  Court  of  North  Carolina,    November  5, 1888.) 

Arrbst—Slandvr  ot  Title— Discharob. 

An  order  of  arroBt  under  Code  N.  C.  1 291,  authorizinff  such  order  in  an  action  for 
damages  not  on  contract,  for  wrongfully  taking  or  detuning  property,  or  when  de-. 
fendant  has  been  guilty  of  fraud  or  deceit,  upon  a  complaint  vaguely  alleging  that 
defendants  had,  without  right,  and  by  force,  entered  on  plaintifls*  land,  to  which 
they  had  good  title,  and  that  defendants  falsely  and  maliciously  slandered  plain- 
tiffs'  title,  whereby  they  were  damaged,  should,  upon  motion  ox  defendants,  who 
answer  by  positive  denial  in  detaU  ox  plaintiffs'  charges,  aUeging  that  their  entry 
was  in  good  faith  in  the  assertion  of  their  valid  title  to  the  land,  be  vacated,  whether 
slander  of  title  is  a  cause  of  action  for  which  an  arrest  can  be  made  under  said  sec- 
tion or  not. 

Appeal  from  superior  court,  New  Hanover  county;  Jambs  E.  Shepherd, 
Judge. 

Action  by  Greorge  Harriss  and  Julia  O.  Harriss,  his  wife,  against  William 
Sneeden  and  Silas  8needen  to  recover  damages  for  slander  of  title.  An  order 
of  arrest  was  made,  and  upon  motion  of  defendants  was  vacated.  From  this 
plaintiffs  appeal.  Code  X.  C.  g  291,  provides  that  in  any  action  for  the  re- 
covery of  damages  not  arising  upon  contract,  for  wrongfully  taking  or  de- 
taining property,  or  where  the  cause  of  action  arose  by  defendant's  fraud  or 
deceit,  the  defendant  may  be  arrested. 

Bwtsell  <&  Weill,  for  appellants.     Thomas  W,  Strange,  for  respondents. 

Merbimon,  J.  The  plaintiffs  allege  that  itiefeme  plaintiff  is  the  owner  of 
the  land  described  in  their  complaint.  Tlie  following  is  a  copy  of  so  much 
thereof  as  need  be  reported  here:  (10)  That  recently  there  has  been  much 
public  discussion  as  to  the  probability  of  a  railroad  being  built  to  the  island 
and  beach  above  mentioned,  and  as  to  the  increase  of  vidues  of  the  lands  in 
consequence  of  such  improvements,  and  plaintiffs  were  offered  good  prices  for 
their  land,  and,  about  the  middle  of  August  last,  had  almost  clo^d  a  contract 
for  the  sale  of  a  part  of  the  island  and  beach,  when,  to  their  great  surprise, 
and  great  pecuninry  h)8s,  they  ascertained*  and  now  allege,  tlutt  defendants 
v.7s.E.no.l7 — 51 
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with  strong  hand  entered  upon  their  premises,  (the  island  aforesaid,)  and  cir- 
<iulated  threats,  far  and  near,  that  they  would  shoot  any  person  who  attempted 
to  enter  the  premises  save  by  their  license,  and  exhibited  their  shotguns, 
and  other  evidences  of  murderous  purposes,  and  proceeded  to  erect  a  building 
•on  tht*  land,  placing  it  on  a  prominent  point  where  it  can  be  seen,  and  is  seen, 
by  large  numbers  of  people,  and  the  title  of  plaintiffs  has  been  thereby  grossly 
slandered,  and  they  greatly  damaged.  (11)  That  the  acts  of  trespass  and 
slander  and  violence  herein  complained  of  have  been  done  by  l)oth  defendants, 
with  the  malicious  intent  of  injuring  the  plaintiffs,  and  done  solely  with  the 
wanton  and  maliciou8  motive  of  extorting  money  from  plaintiffs.  (12)  That 
plaintiff  Julia  O.  Harriss  has  been  damaged  by  the  wrongful  and  malicious 
acts,  slanders,  and  trespasses  of  defendants  in  a  sum  not  less  than  02,000; 
that  plaintiffs  have  been  prevented  from  making  a  sale  of  their  property,  and 
cannot  sell  it  at  all  with  the  cloud  on  the  title,  and  the  acts  of  trespass  which 
have  been  committed  wantonly  and  maliciously  by  the  defendants  for  the 
purpose  of  preventing  plaintiffs  from  selling  their  property  and  realizing  on 
it.  (13)  That  defendants  have  entered  and  published  threats,  claims  in  them- 
selves, and  slanders  against  the  title  of  plaintiffs,  well  knowing  them  to  be 
false,  and  actuated  by  malicious  motives,  such  slanders  consisting  in  the  alle^ 
gation  which  the  defendants  have  falsely  made  to  the  effect  that  plaintiffs 
have  no  title  to  the  premises  in  question,  and  that  the  heirs  of  Stephen  Sneeden 
own  the  premises,  and  that  plaintiffs  are  trying  to  cheat  and  defraud  them 
out  of  it;  in  consequence  of  which  false  and  malicious  slanders  plaintiffs  have 
lost  the  sale  of  their  lands,  and  been  damaged  as  hereinbefore  stated.  (14) 
That  plaintiffs  are  informed  and  believe  that  no  other  of  the  heirs  of  Stephen 
Sneeden,  except  the  defendant  William,  has,  at  any  time,  set  up  any  claim  to 
the  premises,  or  disputed  plaintiffs'  title  to  the  same.  Wherefore  plaintiffs 
demand  judgment  (1)  for  $5,000  against  said  defendants;  (2)  for  their  costs 
in  this  action. 

.  The  plaintiffs  applied  at  the  time  the  action  began  for  the  provisional  rem- 
edy of  arrest  and  bail.  They  produced  before  the  court  in  support  of  their 
motion  for  the  order  of  arrest  their  sworn  complaint,  used  as  an  affidavit,  and 
their  other  affidavit,  the  material  part  of  which  is  as  follows:  (1)  That  a 
sufficient  cause  of  action  exists  in  favor  of  the  plaintiffs  against  the  defend- 
ants, William  Sneeden  and  Silas  Sneeden,  the  grounds  of  which  appear  by 
the  sworn  complaint  in  this  action,  hereto  annexed,  being  for  the  injuring  of 
property  by  denying  plaintiffs'  title  thereto;  by  entering  upon  and  holding 
possession,  forcibly,  of  said  property;  by  publishing  threats  to  shoot  any  one 
who  may  enter  upon  it  except  by  defendants'  license, — thereby  partly  causing 
the  plaintiffs  to  lose  the  sale  of  said  property.  That  all  the  statements  of  said 
complaint  are  true  to  the  knowledge  of  this  deponent  except  as  to  the  allega- 
tions stated  in  the  complaint  to  be  on  information  and  belief,  and,  as  to  these 
allegations,  deponent  believes  them  to  be  true.  (2)  That  the  plaintiffs  are 
about  to  commence  an  action  in  this  court  against  the  said  defendants,  Will- 
iam Sneeilen  and  Silas  Sneeden,  upon  the  cause  of  action  stated  above  and  in 
the  sworn  complaint,  and  have  issued  a  summons  against  said  paities.  The 
court  granted  the  order  of  arrest,  which  was  executed.  Afterwards,  the  de- 
fendants tiled  their  answer,  in  which  they  broadly,  positively,  and  much  in 
detail,  deny  the  material  allegations  of  the  complaint,  and  the  statements  of 
fact  in  the  affidavit.  The  following  is  a  copy  of  two  mateiial  paragraphs 
thereof:  "(10)  The  defendants,  answering  the  tenth  article  of  the  complaint, 
admit  that  there  has  been  considerable  public  discussion  as  to  the  probability 
of  a  railroad  being  built  to  the  island  and  beach  above  mentioned,  but  Ihey 
deny  the  other  allegations  of  this  article  of  the  complaint,  and  assert  as  follows: 
That,  in  the  midst  of  this  discussion,  they  learned  for  the  first  time  that  the 
plaintiff  George  Harriss  set  up  some  claim  or  pretense  of  a  claim  to  the  said 
Hammocks,  and  thereupon  they  consulted  counsel,  and,  acting  under  his  ad- 
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▼ice,  they  proceeded  to  erect  a  small  building  upon  their  property,  (the  said 
Hammocks,)  and  to  occupy  the  same,  without  the  least  violence  or  offer  of 
violence  to  any  person,  and  without  threats  to  any  person,  and  continued  to 
occupy  the  same  quietly  and  peaceably,  permitting  any  one  who  wished  to  do 
fio  to  come  upon  the  island, — among  others,  plaintiffs*  attorney,  A.  G.  Bicaud, — 
until  unlawfully  ejected  by  tiie  sheriff,  as  aforesaid,  under  an  arrest  and  bail 
proceeding  in  this  cause.  (11)  That,  in  answer  to  the  11th  article  of  the  com- 
plaint, the  defendants  deny  that  plaintiffs  have  any  title  to  said  property,  or 
that  they  have  committed  any  trespass,  slander,  or  violence  upon  the  said  plain- 
tiffs, or  either  of  them,  or  their  title,  and  they  deny  that  they  have  been  act- 
uated by  any  malice,  or  any  motive  of  extorting  money;  on  the  contrary,  the 
defendants  allege  that  they  have  simply  attempted  in  a  lawful  and  peaceable 
way  to  protect  their  rights  to  the  possession  of  their  own  property.  And  they 
further  allege  that  frequent  offers  were  made  to  them  of  money,  by  persons 
In  privity  with  the  plaintiffs,  and  all  of  which  they  rejected;  and  tiiat  the 
plaintiffs,  failing  in  these  efforts  to  secure  possession,  and  well  knowing  that 
they  had  no  title  to  the  premises,  and  knowing  that  defendants  were  very 
poor  men,  and  hoping  to  intimidate  them  into  surrendering  their  property, 
resorted  to  the  unlawful  and  oppressive  procee<ling  of  arresting  and  removing 
from  the  premif^es  these  defendants,  in  order  that  they  mlglit  thereby  secure 
possession  for  themselves;  and  that,  immediately  following  the  arrest,  they 
did  take  and  still  hold  possession  of  said  island  or  Hammocks." 

Having  Gled  their  answer,  the  defendants  moved  to  vacate  the  order  of  ar- 
rest. The  court  granted  this  motion,  and  made  an  order  of  whi<  h  the  follow- 
ing is  a  copy:  **Thi8  motion  coming  on  to  be  heard  by  me,  upon  the  complaint 
and  answer  used  as  affidavits,  and  the  answer  being  fully  responsive  to  the 
allegations  of  the  plaintiffs,  and  it  appeiuing  to  the  court  that  the  allegations 
as  to  slander  of  title  are  rebutted,  and  the  court  being  of  the  further  opinion 
that  the  alleged  cause  of  action  is  not  a  proper  ground  for  the  arrest  of  the  de- 
fendants, it  is  adjudged  that  the  motion  be  granted,  and  that  the  defendants 
t)e  and  are  discharged. "    From  this  order  the  plaintiffs  appealed  to  this  court. 

In  his  application  in  the  action  for  the  provisional  remedy  of  arrest  and 
bail,  the  plaintiff  should  state  in  the  affidavit  such  facts  as  clearly  disclose 
a  cause  of  action  as  to  which  the  defendant  may  be  arrested,  as  allowed  by 
the  statute.  Code,  §  291.  These  facts  should  be  set  forth  with  such  fullness 
and  legal  precision  as  that  the  court  can  certainly  discern  the  particular  cause 
of  acti(m  intended  to  be  alleged,  it  should  find  the  facts  from  the  evidence 
produced  by  the  plaintiff,  and  be  able  to  see  and  determine  that  the  cause  of 
action  exists  as  alleged.  It  is  not  sufficient  that  it  may  exist.  This  must  not 
he  left  to  conjecture  or  bare  probability.  The  court  must  be  satisfied  from 
the  evidence  before  it  that  it  does  so  exist;  because  tlie  statute  allows  the 
order  of  arrest  to  be  granted  only  "  when  it  shall  appear  to  the  court,  or  judge 
thereof,  by  the  affidavit  of  the  plaintiff,  or  any  other  person,  that  a  sufficient 
cause  of  action  exists,  and  that  the  case  is  one  of  those  provided  for''  by  the 
statute.  Moreover,  a  party  shall  not  be  arrested  upon  conjecture,  or  facts 
which  leave  the  mind  of  the  court  in  doubt  and  uncertainty.  The  affidavit 
should  state  the  facts  positively,  when  this  can  be  done;  but  if  it  is  founded 
upon  information  and  belief  of  the  affiant,  the  grounds  of  such  belief  must  be 
Bet  forth,  so  that  the  court  can  see  and  judge  of  their  character  and  sufficiency. 
Peebles  v.  FooU,  83  N.  C.  102,  and  cases  there  cited.  The  defendant  may 
at  any  time  before  judgment  move  to  vacate  the  order  of  arrest,  upon  the 
ground  tliat  it  was  irregularly  granted,  or  that  the  evidence  and  the  facts  found 
were  insufficient  to  justify  it.  In  such  case  the  plaintiff  cannot  be  allowed 
to  offer  additional  evidence  to  support  his  motion  improperly  ^mnted.  Code, 
§  317;  Bear  v.  Cohen,  65  N.  C.  511;  Devrles  v.  Summit,  86  S.  C.  126.  But 
the  defendant  may  also  support  his  motion  by  producing  counter-affidavits 
and  other  appropriate  evidence  to  prove  that  the  plaintiff's  motion  for  the 
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order  of  arrest  was  not  well  or  sufficiently  founded.  In  this  case,  the  plain- 
tiff may  produce  additional  affidavits  and  other  pertinent  evidence  to  care  de- 
fects and  strengthen  his  case.  Clark  v.  Clark,  64  N.  C.  150;  Devries  v.  Sum- 
mit, supra,  Tlje  court,  having  the  order  of  arrest  and  the  motion  to  vacate 
it  before  it,  will  determine  whetiier  or  not,  for  any  cause,  the  order  was  im- 
providently  granted;  and,  if  need  be,  finding  the  facts  from  the  whole  evi* 
dence,  and  considering  and  appplying  the  same,  it  will  direct  that  the  order 
remain  undisturbed,  that  it  be  modified  in  some  particular,  or  vacated,  ac- 
cordingly as  it  may  be  of  opinion  one  way  or  the  other.  A  motion  to  vacate 
the  order  of  arrest  should  be  allowed,  if,  upon  ail  the  facts  found,  and  the  law 
arising  thereupon,  the  court  should  be  satisfied  that  the  order  ought  to  be 
vacated.  But  when  the  order  was  properly  granted,  as  the  facts  at  first  ap- 
peared, a  mere  denial  by  the  defendant  of  the  plaintiff's  allegations  sufficiently 
made  would  not  be  sufficient  to  prompt  the  court  to  allow  a  motion  to  vacate 
the  order.  Nor,  ordinarily,  would  the  admission  of  the  material  facts  upoa 
which  the  order  was  granted,  and  facts  made  to  appear  in  avoidance  of  the 
case  made  by  the  plaintiff,  be  sufficient,  unless  such  facts  in  avoidance  should 
have  such  point  and  weight  as  to  satisfy  the  court  that  the  plaintiff's  grounds 
for  the  order  of  arrest  were  not  well  founded.  The  order,  regularly  and  prop- 
erly  granted — that  is,  granted  upon  sufficient  proof  to  warrant  it  upon  the 
application — should  not  be  vacated  but  upon  convincing  proof  that  it  should 
be.  Hale  v.  KicJiardson,  89  N.  C.  62;  1  Whitt.  PI.  (4th  Ed.)  421, 422;  3  Estee, 
PI.  &  Pr.  S  4041  et  seq. ;  1  Gray,  N.  Y.  Pr.  91  et  seq. 

Now,  if  it  be  granted  that  the  cause  of  action,  (that  of  "slander  of  title, "> 
which  the  plaintiff  alleged  very  vaguely  and  unsatisfactorily  in  thecomplaint^ 
which  was  used  as  an  affidavit  in  support  of  the  motion  for  the  order  of  arrest, 
was  embraced  by  the  statute,  (Code,  §  291.)  and  as  to  which  the  defendants- 
might  be  arrested,  (and  this  is  questionable,)  the  court  had  before  it  the  com- 
plaint and  answer  used  as  affidavits  upon  the  motion  to  vacate  the  order  of 
arrest,  and  informally  found  the  facts  from  the  whole  evidence,  and  that  the 
facts  as  stated  by  the  defendants  were  true,  and  "rebutted,"  or  overthrew,  tlie 
case  made  by  the  plaintiff  for  the  purpose  of  the  motion  for  the  order  of  ar- 
rest. We  are  not  at  liberty  to  review  the  findings  of  facts  by  the  court,  thifr 
being  a  case  at  law,  (Jones  v.  Boyd,  80  N.  C.  260;  Hale  v.  Richardson^  89^ 
N.  C.  62;  Worthy  v.  Shields,  90  N.  C.  192;)  and,  accepting  the  facts  as  founds 
we  cannot  hesitate  to  decide  that  the  court  properly  vacated  the  order  of  ar- 
rest. The  facts  alleged  by  the  plaintiff  are  indefinite,  vaguely  and  loosely 
stated,  and,  therefore,  to  be  taken  with  the  more  caution.  The  defendants, 
on  the  other  hand,  expressly  and  positively  deny  all  the  material  allegations 
of  the  plaintlifs,  and  allege,  affirmatively,  facts  found  to  be  true,  which  ge 
strongly  to  show  that  they  clain^d  the  title  to  the  land  referred  to  in  good 
faith,  and  did  not  impertinently  and  officiously  interfere  with  their  claims  but 
in  order  to  assert  their  own  claim  and  title.  This,  they  had  the  right  to  de 
in  good  faith,  in  an  action  of  this  character,  even  though,  upon  scrutiny,  it 
should  turn  out  that  their  claim  of  title  was  not  well  founded.  We  may  add, 
in  this  connection,  that  the  cause  of  action  commonly  denominated  "slander 
of  title,"  us  to  real  property,  arises  when  one  person  has  an  estate  or  interest 
in  such  property,  and  another  person  falsely  and  maliciously  denies,  impugns, 
misrepresents,  or  questions  the  former's  title  thereto,  and  he  suffers,  as  a  con* 
sequence,  special  damage.  There  is  always  in  such  case  et  damnum  et  injuria. 
An  essential  element  of  this  cause  of  action  is  the  false  and  malicious  state- 
ment or  representation  as  to  the  title,  and  special  damage  to  the  complaining 
party  occasioned  thereby,  however,  or  in  whatever  manner,  such  statement  or 
representation  may  be  made;  as  where  a  party  was  about  to  sell  or  make  an 
advantageous  disposition  of  his  land,  and  another  impertinently  interfered,  and 
falsely  and  maliciously  represented  that  his  title  was  not  good,  and  thereby 
prevented  the  sale,  or  prevented  the  owner  from  getting  for  it  as  fair  »  price 
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as  he  otherwise  would  have  done.  In  such  a  case,  an  action  would  lie  in  favor 
•of  tlie  injured  partj,  but  he  wotild  be  required  to  prove  that  he  sustained  act- 
•val  damage.  Generally,  it  is  not  sulBcient  to  show  tliat  the  complaining  party 
intended  to  sell  to  any  person  who  might  boy.  He  would  allege  and  prove 
that  he  was  in  treaty  to  sell  to  some  particular  person,  or,  at  least,  that  some 
one  was  prevented,  deterred,  by  such  false  statement  or  misrepresentation 
from  offering  to  buy.  It  is  not  sufficient  to  show  that  the  community  re* 
^rded  the  land  as  less  valuable;  proof  must  be  made  that  actual  damage  was 
sustained.  But  if  the  denial  of  the  complaining  party's  title  was  made  bona 
Jlde  in  assertion  of  the  title  (real  or  honestly  believed  to  exist)  of  him  who 
anade  such  denial,  an  action  would  not  lie.  A  party  has  the  right,  as  we  have 
said,  to  assert  in  good  faith  his  own  title,  although  he  may  be  mistaken  as  to 
dts  validity.  1  Htrtrkle  on  Slander,  192;  Odger,  Sland.  &  Lib.  137  et  seq. ;  Mc- 
Slwee  V.  BlackwelU  94  N.  C.  261.  There  is  no  error.  Let  this  opinion  be 
^certified  to  the  superior  court  according  to  law.    It  is  so  ordered* 


CuRBiE  t>.  Clark. 
^Supreme  Court  of  North  Carolina   November  19^  1888.) 

JPatmeht—Prbsumptjon— Limitation  of  Aotiokb. 

The  statute  of  presumptions,  (Rev.  Code  N.  C.  o.  85,  f  18,)  which  provides  that  pre- 
sumption of  payment  shall  arise  within  10  years  after  the  riKhtoi  action  shall  have 
accrued,  is  not  a  statute  of  limitations,  but  only  raises  a  presumption  which  may 
he  rebutted;  and  where  in  an  action  instituted  In  1885,  on  a  bond  executed  in  1858, 
the  jury  found  as  a  fact  that  the  bond  had  not  been  paid,  it  made  no  difference 
whether  or  not  the  action  was  commenced  within  10  years. 

This  was  an  action  upon  a  bond  brought  by  J,  L.  Currie,  administrator  of 
3Aaloom  Blue,  against  N,  D.  J.  Claris,  guardian  of  M.  C.  Clark,  the  obligor. 
The  bond  was  executed  in  1858,  and  defendant  contended  that  the  right  of 
action  was  barred  by  the  statute  of  presumptions,  (liev .  Code  N.  C.  c.  65,  § 
18,)  which  provides  that  "the  presumption  of  pa3rment  or  satisfaction  on  all 
judgments,  decrees,  contracts,  and  agreements,  liad  or  made,  shall  arise  witliin 
10  years  after  Uie  right  of  action  on  the  same  shall  have  accrued,  under  the 
same  rules  which  now  prevail."  There  was  judgment  for  plaintiff,  and  de- 
fendant appeals. 

Mclver  ds  Blacky  for  appellant.    /.  W.  Hinsdale,  for  appellee. 

Dayis,  J.  Civil  action  originally  commenced  before  a  justice  of  the  peace 
for  the  county  of  Moore,  and  carried  by  appeal  to  the  superior  court  of  said 
county,  and  tried  before  Clark,  J.,  at  April  term,  1887.  The  material  facts 
presented  in  the  record  are  as  follows:  On  the  11th  day  of  September,  1875, 
John  McKay,  administrator  of  Malcom  Blue,  commenced  an  action  against 
M.  C.  Clark,  before  a  justice  of  the  peace,  to  recover  the  sum  of  $200,  alleged 
to  have  been  due  on  a  bond  executed  the  7th  day  of  June,  1858,  by  Malcum 
Brown,  Arch  Kay,  and  M.  C.  Clark.  On  the  25tli  day  of  September.  1875, 
Judgment  was  rendered  against  the  defendants  in  said  miction  for  $200,  inter- 
est, and  costs.  On  the  29th  of  January,  1881,  the  said  M.  C.  Clark  was,  in 
-certain  proceedings  properly  instituted,  declared  a  lunatic,  and  the  defendant, 
N.  D.  J.  Clark,  was  duly  appointed  his  guardian;  and  on  the  3d  day  of  Feb- 
ruary, 1881,  the  said  guardian  moved,  before  the  justice  of  the  peace,  to  set 
aside  said  judgment,  upon  affidavit,  because  of  the  *' mental  inability  of  the 
.said  M.  C.  Clark,"  and  for  the  want  of  service  of  summons  on  him.  The  mo- 
tion was  denied,  and  the  defendant  appealed.  Thereafter,  John  McKay  hav- 
ing died,  J.  L.  Currie  was  appointed  administrator  d,  b,  n.,  etc.,  and  made 
party  pJaintiff,  and  by  a  judgpnent  rendered  at  August  term,  1885,  of  the  su- 
perior court,  said  judgment  was  set  aside*  On  the  25th  of  August,  1885,  the 
plaintiff  commenced  this  action  before  a  justice  of  the  peace  to  recover  the 
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said  8uro  of  $200,  and  interest  alleged  to  be  due  and  unpaid  on  the  bond»  which 
was  the  subject  of  the  former  action.  The  defendant  denied  the  execution  of 
the  bond,  and,  as  a  further  defense,  relied  upon  "the  statute  of  limitations 
and  the  statute  of  presnmplions. "  Judgment  was  rendered  by  the  Justice  of 
the  peace  against  the  defendant,  from  which  he  appealed  to  Uie  superior  court. 
In  the  superior  court  the  jury,  upon  issues  submitted,  having  found  1;^  their 
verdict  that  "M.  C.  Clark  executed  the  bond  sued  on,  that  the  same  has  no4 
been  paid,  and  that  it  is  not  barred  by  the  statute  of  limitations  or  presump- 
tion of  payment,"  it  was  iidjudged  that  the  plaintiff  recover  the  amount  of 
the  bond,  interest,  and  costs^and  from  this  judgment  the  defendant  appealed. 
The  bond  on  which  the  judgment  was  rendered  having  been  executed  June 
9,  1858,  and  the  summons  in  this  action  having  been  issued  on  the  25th  day 
of  August,  1885,  it  is  insisted  by  counsel  for  the  defendant  that  "it  was  pre- 
sumed to  be  paid  and  barred  by  the  statute  of  presumptions;"  and  that  the 
judgment  of  September  25,  1875,  having  been  set  aside,  could  hav^  no  force 
and  effect;  and  though  the  action  in  which  that  judgment  was  rendered  was 
commenced  within  10  years,  and  the  present  action  was  commenced  within 
less  than  a  year  after  it  was  set  aside,  the  judgment  so  set  aside  '*  was  equiv- 
alent to  no  judgment,  whetlier  remaining  upon  the  docket  or  not .  *'  The  bond 
sued  on  having  been  executed  in  1858,  there  can  be  no  question  as  to  its  be- 
ing governed  by  the  statute  of  presumptions.  Rev.  Code,  c.  65,  §  18.  This 
is  not  a  statute  of  limitations,  and  no  bar  to  a  recovery,  but  only  raises  a  pre- 
sumption of  payment,  which  may  be  rebutted;  and,  in  view  of  the  verdict  of 
the  jury,  it  is  unnecessary  for  us  to  determine  whether  the  second  action,  com- 
menced within  less  than  a  year  after  the  judgment  in  the  former  was  set 
aside,  would,  of  itself,  repel  the  statutory  presumption  of  payment  by  rela- 
tion back  to  the  commencement  of  tlie  first  action,  in  analogy  to  the  provision 
contained  in  section  8,  c.  66,  of  the  lie  vised  Code,  and  in  section  166  of  the 
Code.  It  appears  from  the  record  tluit  the  jury  found  asa  fact  that  the  *'bo&d 
had  not  been  paid;"  and,  if  so,  it  makes  no  difference  whether  the  action  was 
commenced  within  10  years  or  after  10  years.  What  evidence  was  before  the 
jury,  or  whetlier  there  was  any  exception  to  any  evidence,  does  not  appear; 
nor  does  it  appear  that  any  instruction  was  asked  for,  or  that  any  given  by 
the  court  was  excepted  to;  and,  in  the  absence  of  anytliing  indicating  the  con* 
trary,  we  must  assume  that  the  finding  of  the  jury  was  correct.  There  is  no 
error, 


Wright  u.  State. 

{Supreme  Court  of  OeorgUL    October  17, 1888.) 

Cbiminai*  Law— Tbial— Ob^bctiohs  to  Etidkncb— Whbk  Mass— Rbvibw. 

If  a  party  would  move  to  rule  out  testimo&y  he  should  do  so  before  the  jnij  ha» 
been  charged^  and,  if  the  record  fails  to  show  afflrmatiyely  that  the  motion  was 
made  In  time,  the  appellate  court  wiU  not  review  the  action  of  the  Mai  ooort  in  de> 
nying  the  motion. 

Error  from  superior  court,  Fulton  county;  Bichard  H.  Clajrk,  Judge. 

Indictment  and  conviction  for  larceny.    Defendant  brings  error. 

F.  li.  Walker,  for  plaintiff  in  error.     C.  D.  Hill,  Sol.  Gen.,  for  the  State. 

Blandford,  J.  The  plaintiff  in  error  was  indicted  for  breaking  open  a  car 
on  the  Georgia  Kailrosid,  and  stealing  therefrom  certain  goods  belonging  to 
Silvey  &  Co.,  and  was  found  guilty.  He  moved  for  a  new  trial,  u|>on  the  gen* 
eral  grounds  that  the  verdict  was  contrary  to  law  and  to  the  evidenoe,  and 
upon  the  f  urtlier  ground  that  the  court  refused  to  rule  out  certain  testimony. 
The  motion  for  a  new  trial  was  overruled,  and  he  excepted. 

1.  The  record  does  not  show  at  wliat  time  in  the  proceedings  tkedefendant 
moved  to  rule  out  this  testimony;  and  we  think  it  should  afflromtively  appear 
from  the  record  that  the  motion  to  rule  out  the  testimony  was  made  before 
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the  ooncIuBion  of  the  case  to  the  Jary.  The  defendant  could  not  stand  by  and 
speculate  and  take  his  chances  upon  it,  and,  after  the  jury  had  been  charged 
with  the  case,  moTe  then  to  rule  it  out  We  therefore  cannot  consider  this 
ground.  To  this  effect  see  Orady  r.  State,  11  Ga.  256,  and  authorities  tliere 
cited. 

2.  We  think  the  verdict  of  the  Jury  was  authorized  by  the  evidence.    Judg- 
ment affirmed. 


Starke  v.  Stats. 
(Swprtme  Court  cf  Qwrgta.    Ootolber  17, 1888.) 

1.  HomCIBB— BTIDBNGB— MiXIOB. 

On  indiotment  for  murder,  evidence  of  a  previons  difflcnlty  between  defendant 
and  deceaaed  is  admissible  to  show  express  malice,  whether  it  be  proved  tliat  the 
bad  feeling  continued  until  the homiqideor  not^ 
8.  Same. 

In  such  case,  there  being  also  evidence  of  the  language  of  defendant  and  deceased 
at  the  time  of  the  Idlling,  and  of  defendant's  tftatement  at  the  time  of  procuring  the 
ammunition  and  loading  his  eun,  shortly  before  the  killing,  relevant  to  the  question 
of  malioe,  it  is  not  error  to  obaiffe  that  if  defendant  shot  deceased,  and  at  the  time 
there  had  been  bad  f eelinff  on  tne  part  of  defendant  towards  deceased,  manifested 
by  ansrthing  the  former  did  or  said,  it  would  be  evidence  of  express  malice. 

Error  from  superior  court,  Fulton  county;  Riohard  H.  Clabx,  Judge. 
Indictment  for  murder.    Defendant  was  convicted,  and  sentenced  to  im-* 
prison ment  for  life.    From  that  Judgment  he  brings  error. 
R.  J.  Jordan,  for  plaintiff  in  error.    C.  2>.  Hill,  Sol.  Gen.,  for  the  State. 

Simmons,  J.  Starke  was  indicted  for  the  murder  of  his  brother.  He  was 
found  guilty,  with  a  recommendation  that  he  be  imprisoned  in  the  peniten- 
tiary for  life.  He  made  a  motion  for  a  new  trial,  which  was  overrul^  by  the 
court,  and  he  excepted.  The  first  and  second  grounds  of  the  motion  for  a  new 
trial  are  that  the  verdict  was  contrary  to  law  and  to  the  evidence.  The  third 
ground  alleges  error  in  admitting  the  evidence  of  Reynolds  as  to  a  previous 
difficulty  between  the  defendant  and  the  deceaaed,  the  same  being  in  no  way 
connected  with  the  killing.  The  fourth  ground  alleges  error  in  charging  the 
jury,  after  defining  **express  malice,"  the  following:  ''Now,  applying  that 
law  to' the  evidence  in  this  case,  if  yon  believe  that  this  defendant  shot  his 
brother,  that  he  died  from  the  wound,  and  that  at  the  time  he  killed  him  there 
had  been  before  bad  feeling  on  the  part  of  this  boy  towards  his  brotlier,  aa 
manifested  by  anything  he  did  or  anything  that  he  said,  (I  mean  the  defend- 
ant,) then  that  would  be  evidence  of  express  malice.'' 

1.  We  have  carefully  considered  the  evidence  in  this  case,  as  it  appears  in 
the  record,  and  it  makes  a  strong  case  of  murder.  It  fully  authorizes  the  ver- 
dict. 

2.  There  seems  to  be  some  conflict  in  the  authorities  upon  the  admissibility 
of  previous  difficulties, ~^ome  of  them  holding  that  a  previous  difficulty  should 
not  be  allowed  to  go  to  the  jury,  unless  there  was  a  continuance  of  bad  feel- 
ing shown  from  the  first  difficulty  up  to  the  last  one;  others  holding  that  evi- 
dence of  previous  difficulties  is  always  admissible  to  show  the  state  of  feeling 
between  the  parties.  We  think  there  was  no  error  in  admitting  the  teslimony 
of  Reynolds  in  this  case  as  to  the  previous  difficulty  between  these  brotliers. 
It  went  to  illustrate  the  state  of  feeling  between  them,  and  to  show  that  on  a 
different  occasion  tlie  accused  had  drawn  his  gun  upon  the  deceased.  It  is 
true  that  Reynolds  testified  that  they  were  perfectly  friendly  after  the  first 
difficulty.  If  that  was  so.  the  jury  should  have  paid  little  or  no  attention  to 
the  previous  difficulty.  Still  it  was  admissible  to  go  before  them  for  what  it 
waa  worth.    Brovm\.  State,  51  Qa.  502;  Shaw  v.  State,  60  Ga.  246. 

8.  We  see  no  error  in  charging  the  jury  as  complained  of  in  the  fourth 
ground.  This  charge  is  objected  to,  probably,  on  the  idea  tiiat  it  would  ( 
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the  jury  to  take  into  oonsidenitioii  the  testimony  of  Beyiiidds.  We  hare  al- 
ready ruled  that  the  testimony  was  adniissibie,  and  that  the  jary  mi^t  con* 
aider  it  for  what  it  was  worth.  There  was  ample  evidence,  exclusive  of  the 
testimony  of  Reynolds,  which  authorized  the  court  to  give  this  charge. — the 
testimony  of  Crowley  as  to  what  was  said  by  the  defendant  and  by  the  de- 
ceased at  the  time  of  the  killing,  the  tesfcimony  of  the  store-keeper  as  to  the 
purchase  by  the  defendant  of  tlie  powder  and  shot,  and  as  to  his  loading  his 
gun  a  few  minutes  before  the  killing.  It  will  be  ol)served  that  no  conaplatnt 
is  made  upon  the  ground  that  the  judge  said  to  the  jury  that  certain  things 
mentioned  to  him  would  be  evidence  of  express  malice.  We  hold  that  the 
charge  was  not  erroneous  on  the  ground  complained  of  in  the  exception.  Judg- 
ment affirmed. 


Central  B.  B.  A  B.  Co.  9.  Nash. 
{Supreme  Court  of  Qeorgia.    October  17,  1888.) 

1.  TSIIL— RJECBPTION  OF  EviDEKCB— RKBUTTAL. 

In  an  action  asainst  a  railway  oompSDy  for  negligently  causing  the  death  of  plain- 
tiff's husband,  she  having  shown  that  the  death  was  not  caused  by  deceased's  neg- 
ligence, and  defendant  having,  without  controverting  her  testimony,  attempted  to 
prove  that  it  was  not  negligent,  testimony  to  establish  defendant's  negligence  is 
competent  on  rebuttal,  as  plaintiff  had  made  a  case  in  chief  saffl<^nt  for  reoovezy, 
and  thus  titirown  the  burden  on  the  defendantr 

S.  Sjkifis^DisoaBTioif  or  Ck>uaT. 

Even  if  such  evidence  should  be  offered  in  chief,  it  is  not  error  to  admit  it  after 
defendant  closes,  as  In  Buch  case  it  is  discretionary  with  the  trial  court  to  allow  ad- 
ditional testimony. 

4L  SiiMji—lNBTKUcTioss— Questions  for  Jcbt. 

It  Ib  not  error  for  which  a  judgment  for  plaintiff  wiU  be  reversed  that  upon  sa«A 
trial  the  court  charged  that  negUgence  and  contributory  negligence  were  questions 
<if  fact  for  the  jury  to  determine  from  the  evidence,  and  not  of  law.  and  that  it  was 
joot  for  the  court  to  select  from  the  evidence  a  staite  of  fads  and  oircomstaaoes, 
;and  instruct  that  they  constituted  negligence,  or  their  absence  diligence,  thongb, 
taken  by  themselves,  the  propositions  are  erroneous,  when  the  context  of  the  charge 
shows  that  the  court  meant  only  to  charge  that  the  existence  of  negUgence  was  for 
the  jury,  and  that  it  was  not  for  the  court  to  tell  them  what  diligence  or  negligence 


4.  NxOLioBNoa— PubIlMNC— BviDSHoa. 

In  such  case,  a  charge  that  ^plaintiff  is  limited  to  the  proof  of  the  particular  acts 
of  negligence  on,  the  part  of  deiendant,  as  to  the  cause  of  the  homicide,  which  are 
set  out  in  the  declaration.  Proof  of  other  acts  of  negligence  will  not  authorize  a 
recoveiy,  unless  the  jury  be  satisfied  from  the  evidence  that  the  negligence  charged 
has  been  proven,  or,  if  several  acts  of  negUgence  be  charp^ed,  that  one  or  more  of 
them  has  Seen  proven,  and  shown  to  have  occasioned  the  disaster,  ^—although  not  in 
weU-chosen  language,  does  not  mean  that  proof  of  other  acts  than  those  charged 
would  under  certain  circumstances  authorize  a  recovery,  but  the  contrary,  and  is 
conrecU 

6k  Same— CoNTRiBUTORT. 

A  charge  that,  if  the  negligence  of  defendant  caused  the  accident,  and  de- 
ceased was  without  fault,  plaintiff  could  recover  the  full  pecuniary  value  of  his 
'  life,  is  not  erroneous,  for  insufficiently  setting  out  the  doctrine  of  oontributory  neg- 
ligence, when  taken  in  oonneotion  with  another  portion  of  the  charge,  in  the  lan- 
guage of  Code  Ga.  1882,  |$  2972,  3034,  providing  that,  if  aplaintiff  could  have  avoided 
9ie  effect  of  defendant's  negUgence  by  ordinary  care,  he  cannot  recover,  and  that 
damages  shaU  not  be  recovered  against  a  railway  company  when  the  injury  is 
caused  by  plaintiff's  own.  negligence. 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 

Actioii  by  Mrs.  Nash  against  the  Central  Railroad  &  Banking  Company, 
for  negligently  causing  the  death  of  her  husband.  Verdict  and  Judgment  for 
plaintiff,  and  defendant  brings  error. 

Jackson  d*  Jackson,  for  plaintiff  in  error.  Smith,  Hoke  A  Burton,  forde- 
fendant  in  error. 

t9iHMONB.  J.  Mrs.  Nash  brought  suit  against  the  railroad  company  for  the 
homicide  of  her  husband.    8he  alif  ged  that  her  husband,  who  was  acar  ooapto 
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1  n  the  emplo^'inent  of  the  defendant,  was  killed,  while  engaged  in  the  discbarge 
of  his  duties,  by  the  negligence  and  carelessness  of  the  company's  servants. 
The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant  made  a  mo- 
tion for  a  new  trial  upon  the  several  grounds  set  out  therein,  which  was  over* 
Tuled  by  tl^e  court,  and  it  excepted. 

1.  The  lirst  ground  alleged  as  error  is  that  the  court  permitted  the  plaintiff, 
after  she  had  announced  her  testimony  closed,  and  after  the  defendant  had 
introduced  all  of  its  evidence,  to  introduce  the  testimony  of  several  witnesses, 
^U  of  said  testimony  being  in  support  of  the  main  case  made  by  the  plaintiff 
^n  the  first  examination  of  witnesses,  and  not  in  any  sense  in  rebuttal  of  the 
*3videnoe  of  the  defendant.  Under  the  decisions  of  this  court,  an  employe 
.who  sues  a  railroad  company  for  injuries,  after  proving  the  injury,  can  recover 
on  proof  of  either  of  two  facts:  After  proving  the  injury,  if  he  proves  that 
he  was  free  from  negligence,  he  can  recover;  or  if,  after  he  proves  the  injury, 
he  proves  that  the  servants  or  agents  of  the  company  were  negligent,  he  can 
recover.  If  he  proves  that  he  whs  not  negligent,  the  law  then  presumes  that 
the  company  was  negligent,  and  the  burden  is  shifted  upon  the  company  to 
show  that  it  was  not  negligent,  or  to  show  that  the  plaintiff  was  negligent. 
Proof  of  either  of  these  facts  by  the  company  will  prevent  a  recovery  by  the 
pLiintiff.  In  this  case,  the  plaintiff  proved  the  death  of  her  husband,  and 
that  he  was  not  negligent,  and  relied  upon  that  proof  for  her  recovery.  The 
defendant  replied  by  its  evidence,  but  did  not  attempt  to  show  that  the  plain* 
tiff's  husband  was  in  any  way  negligent  when  he  was  killed,  and  rested  its 
-defense  upon  the  ground  that  it  was  not  ne^Migent.  We  think  that  in  this 
kind  of  a  case  the  plaintiff  had  a  right  to  reply  to  the  defendant's  testimony, 
4ind  to  show  that  it  was  not  true.  The  plaintiff  would  have  been  entitled  to 
ret  over  on  the  proof  submitted  in  her  opening  evidence.  The  case  was  fully 
made  out  when  she  closed  her  testimony.  She  was  not  put  on  notice,  by  the 
plea  of  the  defendant,  what  its  defense  was.  When,  therefore,  the  defendant 
did  not  attack  the  proof  on  which  she  relied  to  recover,  but  set  up  as  its  de* 
fense  that  it  exercised  due  diligence,  and  was  not  negligent,  she  was  entitled 
to  reply  to  tliat  theory  of  the  case  by  additional  testimony:  and  the  oourtoom* 
mitted  no  error  in  allowing  her  to  do  so.  Besides,  it  is  always  within  the 
•discretion  of  the  qourt  to  allow  additional  testimony,  and  it  has  l)een  so  held 
by  this  court  from  its  earliest  decisions. 

2*  The  second  ground  complains  of  the  following  charge  by  the  court :  ''  The 
plaintiff  is  limited  to  the  proof  of  the  particular  acts  of  negligence  on  the  part 
-of  the  defendant,  as  to  the  cause  of  the  homicide,  which  are  set  out  in  the  dec- 
laration. Proof  of  other  acts  of  negligence  will  not  authorize  a  recovery,  un- 
less the  jury  be  satisfied  f  ram  the  evidence  that  the  negligence  charged  has 
been  proven,  or,  if  several  acts  of  negligence  be  charged,  that  one  or  more  of 
them  has  been  proven,  and  shown  to  have  occasioned  the  disaster."  The  de- 
fendant objected  to  the  last  sentence  of  this  instruction,  because,  the  defend- 
.ant  says,  '*it  instructs  the  jury  that  proof  of  other  acts  than  those  charged  in 
the  declaration  would,  under  certain  circumstances,  authorize  a  recovery." 
This  part  of  the  charge  is  in  the  language  of  the  head-note  in  the  case  of  Kail' 
road,  etc,,  Co.  v.  Oaks,  52  6a.  410.  While  this  language  is  not  very  clear,  (and, 
.apeaking  for  myself,  I  hope  no  other  judge  will  give  it  in  charge,)  it  is  evl- 
-dent  that  the  meaning  of  the  court  was  that  the  jury  must  be  satisfied  from 
the  evidence  that  the  negligence  charged  in  the  declaration  had  been  proven, 
And  that  proof  of  other  acts  than  those  set  out  in  the  declaration  would  not 
authorize  a  recovery.  And  this  is  the  meaning  ^  explained  by  the  opinion 
of  Judge  MgCat  Id  the  case  just  cited.  Indeed,  the  court  in  the  present  case 
several  times  charged  the  jury  that  the  plaintiff  could  not  recover  except  upon 
proof  of  the  specific  allegations  in  the  declaration. 

3.  The  third  ground  is  that  the  court  erred  in  charging  the  jury  as  follows: 
^The  question  of  negligence  or  diligence,  as  it  affects  either  the  plaintiff's 
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husband  or  the  defendant,  ia  a  question  of  fact  for  the  jury  to  find  f^om  the- 
evidence.    It  is  not  a  question  of  law.    It  is  not  for  tlie  court  to  select  from 
the  evidence  a  state  of  facts  and  circumstances,  and  instruct  the  jury  Uiat  the 
existence  of  these  constitutes  negligence,  or  the  absence  of  them  diligence." 
The  defendant  insists  that  the  contrary  of  the  proposition  embraced  in  the  two- 
firat  sentences  of  the  above  instructions  is  the  law,  to-wit:    That  the  ques- 
tion of  negligence  or  diligence,  as  it  affects  the  plaintiff's  husband  or  the  de- 
fendant, is  a  question  of  law  for  the  court,  and  not  of  fact  for  the  Jury.     The 
two  sentences  except^'d  to,  taken  by  themselves,  would  seem  to  be  erroneoos, 
but,  taken  in  connection  with  the  whole  charge  upon  this  subject,  are  not 
such  error  as  would  authorize  this  court  to  reverse  the  judgment  of  the  eourt 
below      The  court  was  charging  upon  the  subject  of  negligence  and  diligence, 
and  the  whole  charge  upon  tliis  subject  shows  that  he  meant  to  instruct  the 
jury  that  the  existence  of  negligence  and  of  diligence  was  for  them,  and  not 
for  the  court*    Just  before  these  sentences  excepted  to,  the  court  had  in- 
structed the  jury  that,  if  the  engineer  failed  to  take  the  signal  given  him  by 
Nash,  or,  if  he  saw  the  signal,  and  negligently  came  back  at  too  great  a  rate 
of  speed*  and  this  caused  the  disaster,  they  should  find  for  the  plaintiff;  or  if 
the  defendant  was  not  negligent  in  refusing  to  take  and  obey  the  signal,  or  in 
failing  to  do  so,  or  in  the  speed  at  which  the  engine  came  back  to  make  the 
coupling,  the  plaintiff  could  not  recover.    And  immediately- after  tliese  sen— 
tencee  complained  of,  the  court  instructed  the  jury,  in  substance,  that  the-        ! 
court  could  not  state  certain  facts,  and  tell  the  jury  that  they  constituted  neg-        I 
ligence,  or  that  the  absence  of  tiiem  constituted  diligence.    In  the  next  sen-         I 
tence  he  instructs  them  that  the  question  of  negligence  and  diligence  is  to  be         > 
tested  by  the  jury,  under  the  evidence;  and  that  there  is  no  Procrustean  rule         i 
defining  what  ordinary  care  and  diligence  is;  and  that,  if  the  defendant  ex- 
ercised ordinary  care  and  diligence  at  the  time  of  the  killing,  the  plaintiff 
could  not  recover;  if  it  failed  to  exercise  such  care  and  diligence,  she  waa  en- 
titled to  recover.    The  whole  context  of  the  charge  shows  that  the  court 
meant  to  tell  the  jury  that  they  were  the  judges  of  wliether  the  defendant  was 
diligent  or  negligent;  that  it  was  not  for  the  court  to  tell  them  what  diligence 
or  negligence  was. 

4.  The  fourth  ground  complains  that  the  court  erred  in  charging  the  jury 
as  follows:  "If  the  defendant  failed  to  exercise  such  care  and  diligence,  in 
view  of  the  actual  situation,  as  disclosed  by  the  evidence,  and  such  negligence 
occasioned  the  accident,  or  contributed  to  produce  it,  and  Mr.  Nash  was  with- 
out fault,  his  wife  would  be  entitled  to  recover  the  full  value  of  his  life;  tliat 
is,  the  full  pecuniary  value."  The  exception  to  this  charge  is  that  it  failed 
entirely  to  present  to  the  jury  the  law  contained  in  sections  2972  and  30d4  of 
the  Code  of  1882,  as  follows:  '*If  the  plaintiff,  by  ordinary  care,  couki  have- 
avoided  the  consequences  to  himself,  caused  by  the  defendant's  negligence,  he 
is  not  entitled  to  recover."  "Ko  person  shall  recover  damage  from  a  railroad 
company  for  injury  to  himself  or  his  property,  where  the  same  is  done  by  hie- 
consent,  or  is  caused  by  his  negligence. "  This  complaint  is  not  well  founded. 
Almost  imuiediutely  following  the  words  excepted  to,  the  court  gave  in  charge- 
these  identical  sections  of  the  Code. 

5.  The  fifth  ground  complHlns  that  the  verdict  is  contrary  to  the  evidence, 
to  the  principles  of  justice  and  equity,  and  is  without  any  evidence  to  suj^rt. 
it.     We  think  the  verdict  is  fully  authorized  by  the  evidence. 

6.  The  sixth  ground  is  that  the  verdict  is  so  contrary  to  the  evidence,  and 
so  excessive  in  amount,  as  ,to  shock  the  moral  sense.  The  plaintiff  in  error 
failed  to  sliow  us  that  the  verdict  was  so  excessive  as  to  shock  the  moral 
sense.  lu  his  argument,  counsel  for  the  plaintiff  in  error  only  contended  that 
the  verdict  was  two  or  three  hundred  dollars  too  large,  if  a  certain  rate  per 
cent,  was  used  in  making  the  calculation;  and,  taking  the  other  rate  percent., 
as  laid  down  in  the  tables,  with  interest  added  to  the  veidict,  which  the  Jury 
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bad  a  right  to  give»if  they  saw  proper,  the  verdict  was  about  right,  aocordinflp 
to  the  calculations  of  counsel  for  the  plaintiff  in  error.  On  the  other  hand, 
counsel  for  the  defendant  in  error,  by  his  calculation,  showed  that  the  ver- 
dict was  too  SDiall.  According  to  this  calculation,  made,  as  he  claims,  upon 
the  basis  of  the  testimony  given  in  the  case,  the  amount  should  have  been  be- 
tween eight  and  ten  thousand  dollars.  The  enor  not  being  shown,  and  the- 
irerdict,  according  to  the  evidence,  not  being,  in  our  opinion,  so  excessive  as- 
to  shock  the  moral  sense,  we  decline  to  grant  a  new  trial  upon  this  ground. 
The  seventh  ground  was  not  insisted  on  before  us.    Judgment  affirmed. 


CoHBN  «.  Bank  op  Georoia. 

(Suvreme  Court  of  Georoia.    October  24, 1888.) 

TwjuwcnoN— Illegal  Uhk  of  Allbt. 

An  iDjunction  restraiiiing  the  unlawful  ereotfon  of  a  bnildinff  across  a  pubUc  al- 
ley wiU  not  be  disturbed  on  the  sole  ground  that  the  chanceUor  erred  ui  finding' 
that  the  complainant,  an  oivner  of  adjoining  property,  had  made  out  a  caee  of  spe^ 
oial  damage. 

Error  from  superior  court,  Fulton  county;  Marshall  J.  Clarke,  Judge. 

The  Bank  of  Uie  btate  of  Georgia  filed  a  bill  to  enjoin  one  Cohen  from  erect-- 
ing  a  house  across  a  public  alley.  From  the  order  granting  the  injunction 
Cohen  brings  error. 

Qartrell  A  Ladson,  for  plaintiff  in  error.  Hail  d  Mammondf  for  defend<- 
ant  in  error. 

Simmons,  J.  The  chanceUor  did  not  abuse  his  discretion  in  granting  this- 
injunction.  While  it  is  true  the  courts  should  be  particular  in  granting  in* 
junctions  against  persons  in  the  pursuit  of  their  lawful  business  or  rights,  yeb 
in  this  case,  under  the  facts  as  disclosed  by  the  record,  the  court  did  not  err 
in  granting  the  injunction.  The  plaintiff  In  en  or  was  attempting  to  erect  a 
house  across  a  public  alley  20  feet  in  width,  on  which  alley  the  defendant  in 
error  was  the  owner  of  abutting  property.  Cohen,  the  plaintiff  in  error,  does- 
not  claim  or  pretend  that  he  had  any  right  whatever  to  erect  the  iMiildings- 
across  tht*  alley.  True,  he  says  that  it  would  be  high  enough  from  the  ground 
not  to  obstruct  the  free  passage  of  the  alley.  The  only  thing  he  complains  of 
is  that  the  defendant  in  eri-or,  the  complainant  below,  was  not  damaged  by^ 
his  illegal  act,  and  therefore  the  court  had  no  right  to  grant  the  injunction. 
The  chancellor  heard  the  evidence  in  the  case,  and  he  thought  that  the  com-- 
plainant  had  made  out  a  case  of  special  damage,  and  we  will  not  interfere 
with  his  judgment.  On  the  fi^nal  trial,  it  will  be  for  the  jury  to  say  whether 
the  complainant  proves  its  damage  or  not.  Besides,  the  injunction  cannot 
possibly  hurt  the  plaintiff  in  error,  because  he  hae  no  legal  right  to  erect  this- 
building  across  the  public  alley.    Judgment  affirmed. 


Scott  e.  Scott  et  di. 

{Suprefme  Court  of  South  Carolina,    October  13, 1888.) 

"L  Intanct— Rebcissiow  of  Purchasb  bt  Guardian— Ratification. 

Where  plaintiff,  on  attaining  hermajority,  promptly  notified  the  vendor  of  her  eleo^ 
tion  to  rescind  an  nnauthoriaed  purchase  made  for  her  by  her  guardian,  and  offered 
to  reconvey  on  repayment  of  her  money  advanced,  and  within  three  months  after- 
wards brought  an  action  for  that  purpose,  her  retention  of  the  property  in  the  mean- 
time is  not  a  ratification  of  the  purchase.^ 

>  Respecting  the  disaffirmance  and  ratification  of  the  contracts  of  an  infant,  see  Dar- 
raagh*s  Adm°r  t.  Blackford,  (Va.)  5  8.  £.  Rep.  649,  and  note;  Leaooz  v.  Orifflth,(Iowa,> 
40  «.  W.  Rep.  109,  and  note. 
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fL  Bamb — Decbxe  on  Rebcibston. 

The  note  and  mortgage  for  the  balance  of  the  price  having  been  signed  by  the 
guardian  as  such,  while  the  deed  was  made  to  the  infant,  the  assignee  of  the  note 
and  mortgage  cannot  complain  of  a  decree  directing  that,  on  the  sale  of  the  profh 
erty,  the  plaintiff  be  first  paid  the  amount  of  her  money  advanced,  though  it  was 
not  shown  that  defendants  had  any  knowledge  that  her  money  was  used. 
S.  Parties— Nbobssakt  Pastt. 

The  vendor  not  having  been  present  when  the  sale  to  the  guardian  was  negoti- 
ated by  her  husband,  ana  having  had  nothing  to  do  with  the  transaction,  except  the 
receipt  and  assignment  of  the  note  and  mortgage,  was  not  a  necessary  party. 

Appeal  from  common  pleas  circuit  court  of  Abbeville  county;  J.  J.  Nor- 
ton, Judge. 

Action  by  Mattie  J.  Scott  against  T.  M.  Scott,  John  Ilarmon,  Sr.,  J.  A. 
€reighton,  and  P.  B.  Greighton,  as  Creighton  Bros.,  and  J  W.  Peak,  indi- 
vidually and  as  executor  of  Julia  F.  Peak,  to  enjoin  the  foreclosure  of  a  mort- 
gage for  the  sale  of  the  mortgaged  property,  and  the  payment  to  plaintiff,  out 
of  the  proceeds,  of  the  sum  of  ill.CKX)  of  her  money  used  by  T.  M.  Scott,  her 
guardian,  in  the  purchase  of  the  property  from  Julia  F.  Peak,  the  deed  being 
made  to  plaintiff,  while  the  note  and  mortgage  for  the  balance  of  the  pur- 
•chase  money  was  signed  by  T.  M.  Scott,  as  guardian.  The  note  and  mort- 
l^ge  were  assigned  by  Mrs.  Peak  to  the  defendants  Harmon  and  Creighton 
Bros.,  who  brought  the  action  of  foreclosure  sought  to  be  enjoined.  Both 
{)arties  appeal  from  the  judgment. 

Quattlebaum,  Lyles  <&  Haynestoprthf  for  plaintiff.  Benet  dt  Ctison  and 
ParTur  A  Mx^otoarit  for  defendants. 

McGowAN,  J.  On  May  21,  1885,  T.  M.  Scott  was  appointed  guardian  of 
the  person  and  estate  of  the  plaintiff,  Mattie  J.,  who,  although  grown  up, 
was  still  a  minor*  and  received  of  her  estate  $6,000.  On  July  23,  1885,  the 
said  guardian,  with  the  full  consent  of  his  ward,  and  in  order  **to  provide  a 
home  for  her, "  purchased  from  one  James  W.  Peak  two  lots  in  the  town 
•of  MeOormick,  at  the  price  of  $1,800.  The  guardian  paid  in  cash  of  his 
ward's  money  f  1,000,  and  gave  to  Mrs.  Julia  F.  Peak,  wife  of  J.  W.  Peak, 
his  promissory  note  for  6800»  signed  as  "guardian,'*  for  the  remainder  of  the 
purchase  money.  Peak  made  title  directly  to  the  plaintiff,  and  the  guardian  for 
her  executed  a  mortgage  of  the  premises  to  secure  the  note  for  1800.  Both 
the  note  and  mortgage  were  assigned  for  value  to  John  Harmon,  Sr.»  and 
"Creighton  Bros. "  Soon  after  this  transaction  (the  precise  time  does  not  ap- 
pear) the  plaintiff  intermarried  with  her  said  guardian,  T.  M.  Scott,  and  they 
entered  into  the  purctiased  premises,  and  for  several  months  occupied  the 
same  "as  their  home,"  until  they  removed  to  Kingstree;  and  then  they  con- 
tinued to  ^ent  it  until  March  18, 1887,  when  the  plaintiff  arrived  at  the  age 
of  21  years;  and  thereupon  from  Kingstree,  where  she  tlian  resided  with  her 
husband,  addressed  a  note  to  James  W.  Peak,  saying:  "1  was  an  infant  when 
the  contract  of  July  23,.  1885,  conveying  a  house  and  lot  in  the  town  of  Mo 
•Oormick  to  me,  was  made,  and  was  not  capable  of  making  any  contract. 
Therefore  I  think  it  best  to  rescind  this  contract,  and  hereby  give  notice,  as 
far  as  1  am  concerned,  it  is  at  an  end.  But  1  am  perfectly  willing  to  reoon- 
vey  to  you,  upon  being  paid  the  money  which  was  advanced  on  said  oontract,** 
•etc.  To  this  note  Peak  replied  that  the  note  and  mortgage  bad  been  assigned, 
and  he  had  nothing  to  do  with  the  collection.  Creighton  Bros,  and  Harmon, 
as  assignees,  commenced  an  action  against  T.  M.  Scott,  "as  guardian,  **  to 
foreclose  the  assigned  note  and  mortgage,  and  sell  the  house  and  lot.  There- 
upon this  action  was  brought  by  tlie  plaintiff,  Mattie  J.  Scott,  to  enjoin  the 
foreclosure  suit  of  Creighton  Bros. ;  to  sell  the  house  and  lot,  and  have  the 
proceeds  applied  to  certain  costs;  and  then  to  the  payment  to  plaintiff  of  the 
SlfOOOcash  paid,  with  interest;  and  that  T.  M.  Scott  and  James  W.  Peak,  in- 
dividually and  as  executor  of  Mrs.  Julia  F.  Peak,  pay  any  deficiency.  CreiKh- 
ton  Bros.,  the  assignees  of  the  note  and  mortgage,  answered,  res.jiling  the  re- 
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lief  prayed  for,  and  insisting  that  they  are  ionoc^it  holders  of  the  note  and 
mortgage,  without  notice  of  the  plaintiff's  claim;  and  that  the  plaintiff,  after 
coming  of  age,  had  confirmed  the  purchase  of  the  house  and  lot,  by  retaining 
possession,  and  receiving  the  rents  thereof,  even  down  to  the  present  time; 
and  that  it  would  be  especially  inequitable  to  allow  her  to  recover  the  4^1,000 
without  requiring  her  to  account  for  rents,  etc.  James  W.  Peak  answered 
that  he  was  not  in  possession  of  tlie  land,  and  had  no  interest  therein,  as  the 
note  and  mortgage  for  the  remainder  of  the  purchase  money  had  been  as^ 
signed,  and  also  relying  upon  the  defense  that  the  plaintiff  had  confirmed  the 
contract  after  attaining  her  majority.  It  appeared  that,  notwithstanding  the 
notice  of  rescission  and  the  commencement  of  her  action  within  three  months 
thereafter,  the  plaintiff,  after  she  cam^  of  full  age,  continued  in  possession, 
through  successive  tenants,  and  is  still  in  possession,  exercising  the  rights  of 
ownership.  Upon  the  testimony  taken  by  the  master,  which  is  in  the  brief. 
Judge  Norton  dismissed  the  complaint  as  to  Julia  F.  Peak;  but  held  that  the 
plaintiff  should  recover  from  her  lute  guardian,  T.  M.  Scott,  $1,000,  with  in« 
terest,  less  costs;  that  Creighton  Bros,  should  also  recover  from  the  said  T» 
M.  Scott  $800  and  interest;  that,  upon  failure  to  pay  by  a  given  day,  the 
house  and  lot  should  be  sold,  and,  after  the  payment  of  certain  costs,  the  pro- 
ceeds should  be  paid  out — Firstf  on  the  amount  adjudged  to  the  plaintiff;  and» 
Mccond,  on  the  amount  adjudged  to  Creighton  Bros.,  etc. ;  Thomas  M.  Scott  to 
be  entitled  to  the  surplus,  if  any.  From  this  decree  both  parties  appeal ;  the 
plaintiff  "because  his  honor  held  that  the  defendant  Julia F.  Peak  was  neither 
a  necessary  nor  a  proper  party  to  the  cause,  and  awarded  defendants  costs 
against  the  plaintiff. " 

The  defendants'  exceptions:  "(1)  Because  it  was  error  to  hold  that  the 
plaintiff's  retention  of  the  house  and  lot  described  in  the  complaint  was  an 
equitable  mortj?age.  (2)  Because  it  was  error  to  hold  that  plaintiff  did  not 
ratify  the  purchase  of  said  property,  after  she  obtained  her  majority,  by  her 
repeated  acts  of  ownersliip  and  recf'ipt  of  rents.  (3)  Because  he  should  have 
found  that  defendants  did  not  know  that  plaintiff's  money  was  used  in  the 
purchase  of  the  house  and  lot  by  T.  M.  Scott.  (4)  Because  he  should  have 
held  that  the  pi-oceeds  should  be  applied  first  to  the  payment  of  the  note  and 
mortgage  for  balance  of  the  purchase  money.  (5)  Because  he  adjudged  de* 
f endants  to  pay  costs, "  etc. 

It  is  probably  true  that  the  purchase  of  the  house  and  lot  in  McCormick, 
to  ** secure  a  home  for  the  plaintiff,"  was  made  with  her  full  consent  and  ap- 
proval. She  had  then  reached  the  age  of  discretion,  and  was  about  to  marry. 
But  in  law  she  was  still  a  minor,  and  the  ''guardian"  could  not  invest  any 
of  her  money  in  real  estate  without  the  permission  of  the  court.  It  may  also 
be  true  that  the  court,  if  applied  to,  would,  under  the  circumstances,  have 
given  such  permission;  but  it  was  not  done,  and  therefore  the  purchase  was 
without  authority.  The  transaction,  however,  was  not  absolutely  void,  but 
voidable.  The  plaintiff  in  strictness  had  the  right,  upon  reaching  her  major* 
ity,  to  confirm  or  avoid  it.  She  brings  her  action  now  to  avoid  it,  and  the 
main  question  of  the  case  is  whether,  by  her  acts,  she  confirmed  it  after  she 
reached  her  majority.  Ihley  v.  Padgett,  27  S.  C.  300,  3  S.  E.  Rep.  468.  Con- 
firmation is  a  question  of  intention,  and  whether  that  intention  exists  or 
not  must  generally  be  Inferred  from  circumstances.  In  a  note  to  the  case  of 
Ihley  V.  Padgett,  supra,  in  3  S.  £.  Rep.  471,  the  principle  is  thus  stated: 
'*If  an  infant  continues,  after  arriving  at  full  age,  to  occupy  a  position  which 
is  only  explicable  upon  the  supposition  that  hie  intended  to  stand  by  a  con- 
tract executed  during  minority,  such  contract  will  be  deemed  to  be  ratified." 
Durfee  v.  Abbott,  28  N.  W.  Rep.  521.  Did  the  plaintiff,  by  her  acts,  after 
coming  of  age,  occupy  such  a  position?  Was  her  continued  possession  "only 
explicable  upon  the  supposition  that  she  intended  to  stand  by  the  contract?" 
We  incline  to  think  it  would  have  been  sufficient,  if  it  ha4  stood  alone  and 
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«inexp1aioed.  But  we  cannot  overlook  the  circumstances  that  apon  reachf  ng  her 
majority  she  promptly  notified  them  of  her  rescission,  and  within  three  months 
thereafter  brought  her  action  for  that  purpose ;  most  of  the  acts  relied  upon 
for  coniSrmation  having  been  done  while  the  action  was  actually  pending. 
Besides,  some  of  her  money  had  been  advanced  on  the  purchase  of  the  prop- 
•erty,  and  her  retaining  possession  may  have  been  for  tlie  purpose  of  securing 
that  advanced.  We  cannot,  therefore,  say  that  the  plaintiff's  continued  pos- 
-session  was  "only  explicable  upon  the  supposition  that  she  intended  to  stand 
by  the  contract.*^  Her  wiitten  notice  of  rescission,  and  the  action  itself,  neg- 
ative that  view. 

It  is  ftlrther  insisted  that  the  judge  sliould  have  found  that  defendants  did 
not  know  that  plaintiff's  money  was  used  in  the  purchase  of  the  house  and 
lot,  and  he  should  have  held  that  the  proceeds  of  the  sale  should  be  applied 
iirst  to  the  note  and  mortgage  for  the  unpaid  purchase  money.  All  that  the 
judge  said  about  notice  was  this:  "The  only  evidence  that  Julia  F.  Peak  and 
Creighton  Bros,  had  any  notice  that  T.  M.  Scott  had  used  $1,000  of  plaintiff's 
estate  in  the  purchase  was  the  manner  of  the  signature  to  the  note  and  mort- 
gAgff,  and  the  record  of  the  deed  to  plaintiff,"  etc. ;  and  therefore  he  dismissed 
the  complaint  as  to  Julia  F.  Peak,  and  gave  a  decree  in  favor  of  Greighton 
Bros.,  as  assignees  of  the  note  and  mortgage,  against  Thomas  M.  Scott,  for 
6800  and  int«*rest,  to  be  paid  from  the  proceeds  of  sale  after  the  decree  in  favor 
of  the  plaintiff  was  paid.  It  seems  to  us  that  Greighton  Bros,  have  no  right 
to  complain  of  this.  If  the  transaction  had  not  been  set  aside  as  made  during 
the  minority  of  tiie  plaintiff,  we  do  not  see  that  the  note  and  mortgage,  which 
they  held  as  assignees,  being  signed  by  Scott,  with  the  addition  to  his  name 
-of  ihe  word  "guardian,"  would  have  bound  the  house  and  lot,  the  title  of 
which  was  in  the  plaintiff.  But,  as  the  transaction  was  rescinded,  the  plain- 
tiff,  who  had  title  to  the  property  ordered  to  be  sold,  had  the  highest  equity, 
as  a  mortgagee  in  possession,  to  be  ref  u  nded  the  advance  made  out  of  her  money 
in  the  abortive  purchase.  We  cannot  say  that  it  was  error  to  order  the  plain- 
tiff to  be  tirst  paid. 

There  was.no  evidence  that  Mrs.  Julia  F.  Peak  was  present  when  her  hus- 
Jt>and,  James  W.  Petik,  negotiated  the  sale  to  Scott,  or  that  she  had  anything 
to  do  with  the  transaction,  except  to  receive  the  note  and  mortgage  niade  to 
her,  and  to  assign  the  same.  We  cannot  aSinn  that  it  was  error  in  the  Judge 
to  dismiss  the  complaint  as  to  her.  In  a  proceeding  in  equity,  costs  follow 
the  event  of  the  suit,  unites  otherwise  directed  by  the  presiding  judge,  as  a 
part  of  the  relief  intended  to  be  granted;  and  in  such  cases  this  court  will 
xarely  disturb  the  direction.  As  the  plaintiff  exercised  her  right  to  have  the 
purchase  of  the  house  and  lot  declared  void,  we  think  the  order  of  reference 
made  by  the  judge  as  to  the  rents  and  profits  since  March  18, 1887,  (when  the 
plaintiff  attained  her  majority,)  should  be  so  enlarged  as  to  cover  the  whole 
period  from  the  time  she  and  her  husband  took  possession,  in  1885.  With  this 
moditication,  the  judgment  of  this  court  is  that  the  judgment  of  the  circuit 
4Sourt  be  alhrmed. 

Simpson,  G.  J.,  and  McIver,  J.,  concur. 


Alexandkb  et  aL  v.  Qossmr. 
{Supreme  Court  of  Souih  Carolina.    October  IS,  1888.) 

f  OXTND  ARIB8— E  VI DBN  CB. 

A  witness  is  iucompetent  to  testify  to  the  location  of  a  boundary  line,  whose  only 
knowledge  is  derived  from  the  fact  that  an  owner  of  land  adjoining  that  divided  by 
it,  on  the  sale  of  his  land  to  the  witness,  ran  it  in  the  presenoe  of  the  witness;  it  not 
having  been  shown  that  the  adjoining  owner  was  tlie  surveyor  who  originaUy  lo> 
cat«d  It,  nor  that  he  was  dead. 
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Appeal  from  common  pleas  circuit  court  of  Oconee  county;  J.  H.  Hudson, 
■  Judge. 

Ejectment  by  Francis  J.  Alexander,  Elizabeth  O.  Alexander,  Theodore  D. 
Alexander,  Louisa  Abett,  W.  O.  Alexander,  Harriet  Barker,  M.  L.  Alexander, 
Susan  Hunsinger,  and  James  W.  Alexander,  against  William  M.  Gossett*  De- 
fendant appeals  from  a  judgment  for  plaintiffs. 

Norton  i  8tribling,  for  appellant.    8.  P*  Bendy,  for  respondents. 

McGowAN,  J.    Thomas  Alexander,  now  deceased,  formerly  owned  a  tract 

-of  land,  known  as  the  **  Watson  Survey."  About  1828,  he  sold  off  to  Richard 
Carver  100  acres,  more  or  less,  which  subsequently  came  into  the  possession 

-of  the  defendant,  Gossett.  The  remainder  of  the  "  Watson  Survey"  was  after- 
wards purchased  by  James  S.  Alexander,  who  is  now  deceased,  and  the  plain- 

^tlifs  are  his  heirs,  who  brought  this  action,  claiming  that  the  defendant  is  in 
possession  of  50  acres  more  of  the  Watson  land  than  was  sold  to  Carver  by 

their  ancestor,  Thomas  Alexander.    The  case  is  substantially  a  contention  as 

~to  the  true  boundary  of  the  100-acra  tract  sold  to  Carver  in  1828;  whether,  in- 
deed, a  certain  line,  '*A,  B,"  on  the  plat  made  by  Surveyor  Er vine,  under  order 

-of  court,  is  the  true  dividing  line  of  the  Carver  purchase,  or  the  line  **A,"  as 

'daimed  by  the  defendant.  It  seems  that  Carver  purchased  and  paid  for  the 
100  acres;  that  the  '^dividing  line  was  run  and  marked,"  but  notby  asur- 

^eyos,  and  that  there  was  neither  plat  nor  deed  of  the  land  made;  and  that  the 
whole  controversy  was  Hnally  reduced  to  bhe  question  as  to  witere  the  divid* 
Ing  line  had  been  estabLshed.  There  was  much  conflicting  testimony;  but 
the  main  contest  in  tlie  case  was  as  to  the  admissibility  of  certain  testimony, 

.alleged  to  be  incompetent.  Under  the  charge  of  tlie  judge,  the  jury  found 
''for  the  plaintiffs  the  land  in  dispute."  The  defendant  appeals  on  several 
grounds,  but,  from  the  view  the  court  takes,  it  will  not  l>e  necessary  to  consider 

.any  of  them  but  tlie  first,  which  was  substantially  as  fallows:  '*To  rebut  cer- 
tain evidence  the  plaintiffs  put  George  W.  Philips  on  the  stand,  and  asked 
him  tlie  following  questions,  to-wit:  '  Describe  the  line  between  Alexander 
and  Carver.  {Mr,  Norton.  Was  C»irver  present?]  No,  sir,*  Mr.  Norton 
objtfCted.  The  court  ruled:  *  He  can  state  as  a  fact  where  a  surveyor  ran  a 
line  in  surveying  a  certain  tract  of  land.  He  merely  states  cvhat  the  surveyor 
did,  where  he  carried  the  chain,  and  where  corners  were.  If  he  saw  the  Wat- 
son land  run  by  a  surveyor, — the  dividing  line  between  that  and  Carver's, — 
he  can  state  what  that  line  was,'  etc.  To  this  ruling  defendant's  attorney 
excepted,  on  the  ground  that  the  witness  was  permitted  to  testify  as  to  wliere 
A  line  was  run  as  a  dividing  line  between  two  adjacent  owners  of  separate 
parcels  of  one  original  tract,  when  his  own  testimony  showed  that  he  had  no 
knowledge,  except  from  '  heai-say,'  that  It  was  a  dividing  line,"  etc.  In  oitier 
to  understand  this  exception  clearly,  it  will  be  necessary  to  make  a  short  state- 
ment. Philips,  the  witness,  was  called  by  the  plaintiffs  to  support  the  line 
*' A,  B,"  as  the  original  line  marked  between  the  parties.  He  was  not  pres- 
ent when  the  original  line  was  marked  off,  nor  did  he  ever  Itear  either  of  the 
parties  interested  say  where  the  line  was;  but  he  endeavored  to  connect  him- 
self with  the  controversy  in  the  following  manner:  He  said  one  Grisham 
wished  to  sell  him  a  piece  of  land  (Adair)  which  adjoined  the  Alexander  land, 
^'and  he  [Grisham]  said,  *I  will  clear  the  line  on  that  land;'  and  he  then  got 
up  the  paper,  and  run  Thomas  Alexander's  land,  and  it  was  in  the  Watson 
plat;  and  he  run  the  linebetween  Alexander  and  Carver;  and  that  is  whereby 
X  know  anytliing  about  the  line."  He  was  then  asked  to  describe  tlie  line  be- 
tween Alexander  and  Carver.  (Mr.  Norton  objected  as  stated.)  Philips,  the 
witness,  was  allowed  to  trace  on  the  plat  where  Grisham  run  what  he  called 
the  ''dividing  linei"  This  was  years  after  the  original  line  had  been  marked 
oflf  and  it  did  not  appear  that  Grisham  was  a  surveyor,  or  that  he  is  now  dead. 
Was  the  information  derived  from  Grisham  on  the  occasion  of  this  volun* 
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teer  surrey  as  co  the  original  dividing  line  between  Alexander  and  Carver 
mere  "hearsay  evidence,''  or  was  it  admissible  under  the  exception  allowed 
in  the  case  of  ancient  boundaries?  This  court  has  lately  bad  occasion  to  con- 
sider the  allowable  exception  to  the  general  rule,  which  excludes  "hearsay** 
evidence.  In  the  case  of  Sextan  v.  ffollia,  26  S.  C.  236,  1  S.  £.  Rep.  893,  tho 
authorities  are  cited,  and  the  law  of  this  state  announced  in  the  following 
terms:  "In  this  country,  however,  the  exceptions  seem  to  have  been  extended 
so  as  to  render  such  testimony  admissible  in  cases  of  boundaries  between  pri- 
vate estates,  (Ellicott  v.  Pearl,  10  Pet.  412»)  as  well  as  to  admit  the  declara- 
tions of  deceased  persons,  who  shall  appear  to  have  been  in  a  situation  to 
possess  the  information,  and  not  interested,  on  questions  of  boundary  be- 
tween private  estates;  as,  for  instance,  the  declarations  of  surveyors,  chain 
carriers,  etc.  But  we  are  not  aware  of  any  other  exception  which  has  been 
recognized  either  by  the  courts  of  this  country  or  of  England;  and  as  we  are 
admonished  by  Chief  Justice  Marshall  in  Mima  Queen  v.  Hepburn,  7  Cranch,. 
290,  of  the  danger  of  allowing  fresh  exceptions  to  a  well-settled  and  highly- 
salutary  rule  of  evidence,  we  are  not  inclined  to  do  so."  In  the  light  of  this, 
decision  we  do  not  think  that  the  witness  Philips  could  testify  as  to  the  dec- 
larations of  Grisham.  Three  things  are  necessary:  (1)  The  boundaries  must 
be  ancient;  (2)  the  declarant  must  be  dead;  and  (8)  be  must  have  been  in  a 
position  to  know  the  boundary  as  the  surveyor  or  chain  carrier  who  originally 
run  the  land.  This  is  manifestly  the  intent  of  the  rule,  which  would  bti  per- 
verted by  allowing  any  one  at  any  time,  without  any  special  information  on 
the  subject,  and  without  any  responsibility,  in  the  absence  of  the  interested 
parties,  to  run  a  supposed  dividing  line  at  bis  pleasure,  and  thus  make  testi- 
mony admissible  within  the  exception  allowed.  See  Blythe  v.  Sutherland,  3 
McCord,  259,  and  1  Greenl.  £v.  g  145,  and  notes. 

But  attention  is  called  to  the  distinction  between  declarations  and  acts,  and 
it  is  insisted  that  the  witness  Philips  had  the  right  to  testify,  at  least  as  to 
what  he  saw  Grisham  do;  that  such  testimony  was  primary,  and  in  no  sense 
secondary  or  "hearsay. "  But  it  seems  to  us  that  we  cannot  shut  our  eyes  to- 
the  transparent  fact  that  the  very  full  knowledge  the  witness  seems  to  have 
acquired  on  the  occasion  of  the  Grisham  survey  must  necessarily  have  been 
derived  from  information  imparted,  as  well  as  from  observation.  With  a 
proper  regard  for  truth,  it  is  impossible  to  assume  that  the  witness  learned 
all  that  he  states  as  a  mere  looker-on,  without  any  assistance  from  conversa* 
tion  or  explanation.  Then  how  can  we  distinguish  as  to  how  much  of  the 
testimony  was  derived  from  one  source,  and  how  much  from  the  other?  We 
cannot  doubt  that  the  pnrt  of  it  which  practically  connected  the  testimony 
with  the  controversy  as  to  the  boundary,  and  therefore  made  it  important, — 
such  as  the  names  of  the  parties,  the  dividing  line,  etc., — was  derived,  and 
could  only  have  been  derived,  from  information  imparted.  How  else  could 
the  witness  know  that  there  was  such  a  thing  as  a  dividing  line  between  two 
separate  parcels  of  the  "Watson  land;''  or,  if  so,  where  it  was.  Suppose, 
on  that  occasion,  the  parties  had  been  deaf  mutes,  with  only  the  power  of  ac- 
quiring knowledge  by  observation,  we  take  it  all  that  Philips  could  have 
told  of  the  proceeding  would  have  been  that  he  saw  Grisham  enter  the  land 
at  a  particular  point,  and  move  over  it  in  a  certain  direction,  and  make  cer- 
tain marks,  etc.,  without  observation  or  explanation;  wliich,  as  testimony, 
would  have  fallen  very  far  short  of  that  which  was  given.  The  witness  him- 
self said:  "Grisham  ran  Thomas  Alexander's  land,  and  it  was  in  the  Watson 
plat;  and  he  run  the  line  between  Alexander  and  Carver;  and  that  is  why  I 
know  anything  about  the  line,"  etc.  If  inference  be  necessary,  it  is  unan- 
swerable that  Grisham  told  him  all  about  it. 

We  think  it  was  misleading  for  the  judge  to  rule  in  general  terms,  without 
qualitlcation  or  explanation,  that  "if  he  [witness]  saw  the  Watson  land  run 
by  a  surveyor,  the  dividing  line  between  that  and  Carv<»:,  he  caa  state  what 
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that  line  was."  It  seems  to  us  this  was  assuming  that  the  witi^ess  had  pre* 
vioas  knowledge  of  the  Watson  land,  and  the  dividing  line  through  it  between 
Carver  and  the  Alexanders;  and  also  that  Grisham  was  a  surveyor,  in  the 
meaning  of  the  rule  as  to  knowledge  of  the  sabject*matter;  which  we  have 
just  considered.  In  this  view  we  cannot  concur.  There  is  no  evidence  that 
Grisham  was  a  surveyor;  certainly  none  that  he  "originally  located  the  line." 
Nor  did  it  appear  that  he  knew  anything  more  about  it  than  any  other  ad- 
jacent land-owner.  As  we  understand  it,  no  part  of  the  Adair  land,  which 
Grisham  wished  to  sell  to  Fhilipe,  reached  to  the  dividing  line  in  question; 
and  therefore  in  '* clearing  his  line*'  there  was  no  necessity  whatever  for  him 
to  go  upon  the  dividing  line.  There  may  be  some  difficulty  in  drawing  the 
Une  clearly  between  acts  and  declarationsi  in  tmnsactions  which  necessarily 
involve  both.  But  it.  seems  to  us  that  it  would  render  title  to  lands  very 
insecure,  if,  upon  a  question  of  location,  a  witness  were  allowed  to  testify  as 
to  his  information  derived  years  ago  from  one  (not  now  present)  who,  with- 
out authority  from  the  parties  in  interest,  without  justification  or  excuse,  and 
without  any  special  knowledge  on  the  subject,  voluntarily  went  upon  the 
lands  of  his  neighbors,  and  undertook  to  locate  a  dividing  Hue  between  them» 
in  the  particular  manner  indicated  by  the  witness.  This  makes  it  unneces- 
sary to  consider  the  other  exceptions  as  to  alleged  error  in  tlie  exclusion  of  the 
testimony  of  other  witnesses.  The  judgment  of  this  court  is  that  the  judg- 
ment of  the  circuit  court  be  reversed,  and  the  cause  remanded  for  a  new  triaL 

Simpson,  C.  J.,  and  McIv£b,  J.,  concur. 


HowzB  V.  Barber  et  ah 
{Supreme  Court  of  South  Caroliruu  October  28, 1888.) 

WiiAj8 — CoKSTRncTioM— Natukb  or  Estate  Devisbd. 

A  testator  gave  to  his  wife  all  his  real  and  personal  estate,  and  charged  his  wife 
**witta  the  raisinffand  education  of  my  children,  such  education  to  be  the  beift  her 
means  will  afTord.  (8)  If  any  of  our  children  should  voluntarily  refuse  education, 
tbey  are  not  to  receive  any  advantage  in  property  in  consequence  of  such  refusal. 
(4)  My  wife  may  give  to  any  of  our  children,  at  any  time,  and  in  the  form  and  man- 
ner she  may  think  best,  any  portion  of  prox>erty  she  may  think  proper:  provided, 
thoee  to  \^om  she  had  given  shaU  be  charged  the  fuU  amount  m  the  settlement 
of  the  estate. "  Held,  that  the  devisee  took  an  estate  in  fee-simple. 

Api>eal  from  common  pleas  circuit  court  of  Chester  county;  W.  H.  Wal- 
lace, Judge. 

Ttie  defendants  O  Barber  and  James  S.  Drennan,  under  the  firm  name  of 
iarber  &  Brennan,  and  I.  K.  Whitesides  and  J.  Taylor  Marion,  under  the 
Irin  name  of  Whitesides  &  Marion,  having  obtained  personal  judgments 
gainst  the  plaintiff,  Sarah  A.  Howze,  levied  upon  certain  realty  held  by  her 
inder  the  will  of  Chappel  H.  Uowze,  deceased.  This  is  an  action  brought  by 
arah  A.  Howze,  as  executrix  of  the  estate  of  said  Chappel  H.  Howze,  to 
erpetually  enjoin  the  sale  of  the  said  land  under  the  judgments  against  her^ 
pon  the  ground  that  she  has  no  leviable  interest.  By  tlM  court  below  it  was 
ecreed  that  the  plaintiff  took  only  a  life-estate  under  the  will,  charged  with 
he  maintenance  and  education  of  the  testator's  children,  with  remainder  to 
fiein  after  the  termination  of  the  life-estate,  and  the  prayer  for  the  injunc- 
ion  was  refused,  and  the  complaint  dismissed.  The  plaintiff,  Sarah  A.  Howze, 
tie  above-named  defendants,  and  Chappella  and  Wrenn  Howze,  two  of  the 
iveral  heirj,  who  were  made  parties  defendant,  appeal. 

Giles  /.  PatterBofif  for  Sarah  A.  Howze.  Hemphills  A  £rice,  for  Barber 
;  Drennan  and  Whitesides  &  Marion.  Henry  dh  tiage,  for  Chappella  and 
Treon  Howze. 

MclVfiR,  J.  The  appellants,  Barber  &  Drennan  and  Whitesides  &  Marion* 
»ving  recovered  judgments  against  the  plaintiff  in  her  individual  capacity* 
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levied  upon  a  tract  of  tand,  upon  which  the  plaintiff,  with  some  of  her  chil- 
dren, resided,  whereupon  this  action  was  commenoed  to  enjoin  the  sale  apon 
the  ground  that  Mrs.  Howze  has  no  leviabte  interest  therein,  but  ttiat  she 
simply  holds  the  same  as  trustee  of  her  childreut  all  of  whom  are  made  parties 
to  the  action.  It  seems  that  the  land  in  question  originally  belonged  to 
plaintiff's  testator,  who  died  in  1867»  leaving  his  widow, the  plaintiff,  and  the 
several  children  named  in  the  complaint,  some  of  whom  were  then,  and  some 
are  yet,  minors.  The  widow  and  children  continued  to  live  together  on  the 
land,  until  some  of  the  children  attained  their  majority,  and  moved  off  by 
themselves;  and  the  judgments  under  which  the  land  has  been  levied  on  weie 
based  upon  notes,  given  by  Mrs.  Howze  to  close  accounts  contracted  by  her  in 
t\\e  purchHS«^  of  articles  for  the  use  of  herself  and  children,  and  for  plantation 
expenses,  during  the  years  1878,  1874,  1875,  and  1877.  It  also  appeara  that 
there  is  an  unpaid  debt  of  the  testator,  which  has  been  reduced  to  judgment 
against  the  plaintiff  as  executrix;  but  the  holder  of  that^judgment  is  not  a 
party  to  this  action.  The  will  of  the  testator,  under  which  the  land  in  ques- 
tion passes,  is  as  follows:  *' First.  I  give  to  my  wife,  Sarah  A.  Howze,  what- 
ever property  1  may  have  at  the  time  of  my  death,  both  real  and  personal, 
with  Whatever  may  accrue  to  me  thereafter,  by  will  or  otherwise,  were  I  liv- 
ing. Second.  In  consideration  of  the  forgoing,  I  charge  my  wife  with  the 
raising  and  education  of  my  cnildren,  such  education  to  be  the  best  her 
means  will  afford.  Third.  If  any  of  our  children  should  voluntarily  refuse 
education,  they  are  not  to  receive  any  advantage  in  property  in  consequence 
of  such  refusal.  Fourth.  My  wife  may  give  to  any  of  our  children,  at  any 
time,  and  in  the  form  and  manner  she  may  think  best,  any  portion  of  prop- 
erty she  may  think  proper:  provided,  those  to  whom  she  had  ^iven  shall  be 
charged  the  full  amount  in  the  settlement  of  the  estate.  Fifth.  I  appoint 
my  wife,  SSarah  A.  Howze,  executrix  of  this  my  will."  The  circuit  judge 
held  that  under  a  proper  construction  of  this  will  the  plaintiff  took  an  estate 
for  life,  charged  with  the  maintenance  and  education  of  the  children,  for 
which  purpose  only  the  rents  and  profits  of  the  property  could  be  used*  with 
remainder  to  the  children;  and  be  rendered  judgment  that  the  prayer  for 
a  perpetual  injunction  be  refused,  and  that  the  complaint  be  dismissed.  From 
this  judgment  the  plaintiff,  and  those  of  the  defendants  who  are  named  as 
appellants,  have  appealed  upon  the  several  grounds  set  out  in  the  record; 
but  as  the  real  and  controlling  question  presented  for  our  determination  is  as 
to  the  proper  construction  of  the  will,  these  grounds  need  not  be  set  out  in  | 
detail  here.  I 

It  is  quite  apparent,  from  the  extremely  inartificial  tern>S:Usedt  that  the  tes- 
tator was  inops  conailii  when  this  will,  was  prepared*  and,  there  being  almost 
an  entire  absence  of  such  terms  as  have  received  judicial  construction,  we 
cannot  expect  to  derive  much  aid  from  decided  cases  in  arriving  at  the  proper 
construction  of  the  will,  but  must  depend  largely  upon  well-settled  general 
principles,  whicli  experience  has  sliown  to  be  useful  in  determining  the  proper 
construction  of  a  will.  The  cardinal  rule  is  to  seek  for  the  intention  of  the 
testator,  not  by  resorting  to  conjecture  as  to  what  was  likely  to  have  been  his 
intention,  but  by  a  careful  consideration  of  the  language  which  he  has  used, 
aided  by  such  rules  of  law  as  may  be  applicable.  We  are  to  read  the  will  as  a 
whole,  and  from  its  terms  ascertain  as  near  as  practicable  what  was  in  the  mind 
of  the  testator  when  the  will  was  executed,  it  is  quite  clesir  that,  if  the  first 
item  of  the  will  stood  alone,  Mrs.  Howze,  under  it,  would  take  an  estate 
in  fee-simple  in  all  of  the  real  estate  of  the  testator,  and  an  absolute  interest 
in  the  personalty ;  for  under  our  statute  no  words  of  inheritance  are  necessary 
to  create  such  an  estate  by  will,  and  the  words  used  are  amply  sufficient  to  vest 
an  absolute  estate  in  her.  So  that  the  practical  inquiry  in  this  case  is  whether 
there  is  anything  in  the  subsequent  clauses  of  the  will  sufficient  to  cut  down  | 
the  fee  to  some  lesser  estate*  or  to  attach  to  it  any  trust  whatsoever.     Wears    J 


Digitized  by  VjOOQIC 


S.  C]  HOWZK  9.  BARBER.  819 

unable  to  discover  anything  in  way  of  the  snbseq^uent  clauses  which  wonld  be 
sufficient  to  show  that  the  testator  intended  to  cut  down  the  estate,  manifestly 
created  by  the  first  claase  to  a  life  or  any  lesser  estate,  or  that  he  intended  to 
affect  it  with  any  trust  enforceable  in  a  court  of  equity.  The  rule,  as  we  un- 
derstand it,  both  of  law  and  of  common  sense,  is  that,  where  an  absolute  and  un- 
qualified estate  is  first  created  in  words  which  import  absolute  and  uncontrol- 
lable ownership,  words  relied  upon  to  show  that  the  testator  intended  to  cut 
down  snch  an  estate,  or  to  affect  it  with  any  trnst,  must  not  only  be  manda- 
tory, but  must,  in  themselves,  show  the  manner  in  which  they  are  to  operate, 
no  that  the  purpose  of  the  testator  may  clearly  appear,  how  or  in  what  degree 
he  intended  to  cut  down  the  estate  previously  created,  or  what  was  the  precise 
nature  of  the  trust  he  intended  to  impress  upon  it.  2  h^tory,  £q.  Jnr«  §  1069; 
2  Pom  Eq.  Jur.  §  1014  et  seq.;  Hotoard  v.  CariisU  109  U.  S.  725,  3  6up.  Ct. 
Hep.  575;  Lesesne  v.  WitU,  5  S.  C.  450. 

Now,  let  08  examine  the  subsequent  clauses  of  the  will  for  the  purpose  of 
ascertaining  whether  any  such  wonls  can  be  found.  The  second  clause  clearly 
contains  nothing  calculated  to  affect  the  nature  of  the  estate  conferred  by  the 
first  clause.  It  simply  enjoins  it  upon  the  wife  that,  in  consideration  of  the 
absolute  and  unqualified  estate  just  given  to  her,  she  shall  assume  the  burden 
of  the  raising  and  education  of  the  children.  It  charges  her  personally,  not 
the  estate  just  given  to  her,  with  that  duty.  This  is  shown  by  the  language 
osed:  ''I  charge  my  wife  with  the  raising  and  education  of  my  children."  He 
does  not  charge  the  property  or  give  it  to  the  wife  subject  to  such  charge,  but 
simply  charges  her{  and  the  additional  injunction, — **Such  education  to  be 
the  best  her  means  will  afford, " — not  the  best  that  the  property  given  to  her 
will  afford,  but  the  best  that  her  means  will  afford,  whether  such  means 
should  be  derived  from  the  property  given  to  her  or  from  any  other  souix>e, — 
strengthens  this  idea.  It  was  as  though  the  testator  had  said  to  his  wife,  '*! 
have  given  you  this  property  absolutely,  with  the  expectation,  or,  to  state  it 
raore  strongly,  with  the  requirement,  that  you  shall  raise  and  educate  the 
children  \"  and  if  the  wife  has  complied  with  this  requirement,  as  we  presume 
she  has,  as  we  bear  no  complaint  to  the  contrary,  for  the  youngest  child  must 
be  now  very  near,  if  not  quite,  21  years  of  age,  inasmuch  as  the  testator  died 
in  1867,  as  stated  by  the  circuit  judge  in  his  decree,  though  the  complaint 
does  allege  that  he  died  in  1869,  of  which,  however,  we  find  no  evidence,  then 
It  would  seem  that  there  is  now  no  longer,  if  there  ever  was,  any  limitation  of 
the  wife's  absolute  right  of  ownership,  growing  out  of  the  duty  to  raise  and 
educate  the  children.  But  even  if  the  circuit  judge  was  in  error  in  fixing  1867 
as  the  date  of  testator's  death,  and  that,  in  fact,  he  did  not  die  until  1869,  as 
alleged  in  the  complaint,  that  would  not  affect  our  view,  for  there  is  no  evi- 
dence that  the  land  in  question  is  necessary  to  complete  "the  raising  and  edu- 
cation" of  such  of  the  children  as  may  yet  be  minors.  It  seems  to  us,  there- 
fore, that  the  most  that  can  be  said  in  regard  to  the  effect  of  the  second  clause 
is  that  it  imposed  a  personal  duty,  not  a  charge  upon  the  estate  previously 
confeiTed  upon  her,  to  raise  and  educate  the  children;  and  that,  even  if  it 
could  be  regarded  as  affecting  the  ec>tate  with  a  trust  for  that  purpose,  such 
purpose  has  either  been  accomplished,  or,  if  it  has  not  been  fully,  there  is  no 
evidence  that  the  land  in  question  ift  necessary  to  its  full  accomplishment 

The  third  clause  clearly  contains  nothing  which  would  serve  to  reduce, 
limit,  or  in  any  way  qualify  the  estate  created  by  the  first  clause.  Its  only 
purpose  seems  to  have  been  to  repel  the  inference  that  any  child  who  declined 
to  receive  the  benefit  provided  for  him  in  the  second  clause, — an  education, — 
should,  in  Heu  thereof,  be  entitled  to  receive  anything  else.  The  testator's 
idea  seems  to  have  been  that,  having,  in  the  second  clause,  provided  a  bene- 
fit for  his  children  in  a  certain  way,  those  who  failed  or  refused  to  receive  such 
benefit  in  the  way  prescribed,  should  not  thereby  be  entitled  to  receive  an 
^aivalent  in  any  other  way.    He,  in  effect,  said  to  his  children:^  *'If  you  do 
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not  choose  to  accqit  toy  bounty  in  the  form  whieh  I  cfaoose  to  beBtow  it,  yoa 
Bhall  not  receive  an  equivalent  therefor  in  any  other  form.'' 
*  It  only  remains  to  consider  the  fourth  clause,  which,  it  must  be  confessed. 
is  obscure  and  difficult  of  construction;  that  is  to  say,  it  is  very  difficult  so  to 
construe  it  as  to  conform  the  intention  which  might' be  implied  from  some  of 
its  terms  with  other  intentions  plainly  expressed  in  the  will.  This  clause, 
without  the  proviso,  plainly  confers  no  more  power  upon  the  wife  than  would 
be  necessarily  implied  from  the  terms  of  the  first  clause;  but  thiscircunostance 
is  not  entitled  to  much  weight  in  construing  a  will  so  inartificially  drawn  as 
this.  Indeed,  we  may  naturally  expect,  in  such  eases,  to  find  that  the  testsr 
tor,  in  the  effort  to  express  his  meaning,  would  employ  more  words  than  were 
necessary,  and  by  needless  repetition  raise  doubts  as  to  what  was  his  real  in- 
tention. Moore  v.  Sanders,  15  S.  0. 442;  Canedy  v.  Jonee,  19  S.  C.  900«  The 
words,  however,  plainly  show  that  the  testator  did  not  intend  that  his  wife 
should  be  bound  to  give  any  of  the  property  to  any  of  her  children,  as  the  word 
**may"  is  permissive  merely,  and  not  imperative;  and  they  also  show  that  the 
time,  the  form,  and  the  manner  of  the  gift  were  to  be  absolutely  at  the  discre- 
tion of  the  wife:  "My  wife  may  give  to  any  of  our  children  at  any  time*  and 
in  the  form  and  manner  she  may  think  best,  any  portion  of  the  property  she 
may  think  proper."  It  would,  be  difficult  to  use  terms  conferring  a  larger  or 
more  absolute  discretion.  Under  these  terms  the  wife  was  invested  with  full 
power  to  give  to  any  of  the  children  any  portion, — nine-tenths  of  it,  if  she 
thought  proper, — at  any  time,  either  during  her  life  or  at  her  death,  in  any 
form,  either  by  parol  gift,  de<«l,  or  will,  in  any  manner,  either  absolutely  in 
fee-simple,  or  for  life  with  remainders,  or  in  trust  for  some  specified  purpose. 
Indeed,  these  words  show  that  the  testator  intended  to  invest  his  wife  with 
precisely  the  same  power  of  disposal  of  this  property  to  the  children  as  an  ab- 
solute owner  enjoys,  and  though  all  this  would  be  implied  from  the  nature  of 
the  estate  created  by  the  terms  of  the  first  clause,  yet  its  repetition,  tliough 
'  needless,  serves  to  emphasize  the  intention  disclosed  by  the  terms  of  the  first 
clause.  It  is  contended,  however,  that  this  absolute  power  of  disposal  is  qual- 
ified by  the  terms  of  the  proviso,  which  is  in  these  words:  '* Provided  those  to 
whom  she  had  given  shall  be  charged  the  full  amount  in  the  settlement  of  the 
estate;"  which,  it  is  argued,  show  thai  the  testator  intended  that  at  some  time 
there  should  be  a  division  of  the  estate  among  all  of  the  children.  Such  an 
intention  is  certainly  not,  in  terms,  expressed  in  the  proviso*  and  the  most 
that  can  be  said  is  that  it  is  implied.  Is  such  an  intention  to  be  necessarily 
Implied  from  the  terms  of  the  proviso?  for,  unless  the  implication  is  a  nnces- 
SHiy  one,  it  surely  cannot  serve  to  restrict  or  limit  a  power  previously  con* 
f erred  in  clear  and  unmistakable  terms,  or  to  cut  down  an  estate  which  ha» 
been  previously  created  in  the  plainest  language.  Now,  even  if  it  be  con- 
ceded that  the  natuml  Inference  to  be  drawn  from  the  terms  of  the  proviso, 
standing  alone,  or  rattier  not  i  n  conflfct  with  any  other  intention  which  ha» 
previously  been  expressed  in  plain  terms,  would  be  that  the  testator  contem- 
plated and  intended  that  the  whole  of  his  property  should  be  at  some  future 
time  divided  among  his  children,  it  would  still  be  necessary  to  inquire  whether 
any  other  infei*ence  can  be  drawn,  not  in  oonfiict  with  such  previously  ex- 
pressed intention ;  for  one  of  the  cardinal  rules  of  construction  is  that  all  parts 
of  the  will  shall,  if  practicable,  be  harnionized.  We  must  therefore  Inquire 
whether  any  other  inference  than  that,  which  may  be  conceded  to  be  tlie  most 
natural  one,  can  be  drawn  from  the  terms  of  the  proviso.  It  seems  to  us  that 
another  inference  may  be  drawn  from  the  terms  of  the  proviso,  which  will 
bring  the  intention  to  be  implied  from  those  term's  into  full  harmony  with  the 
previous  plainly  expressed  intentions  of  the  testator.  He  may  have  contem- 
plated a  division  among  all  of  his  children,  at  some  future  tiooe,  not  of  the  whule 
of  the  property  given  to  his  wife,  over  which  he  had  invested  his  wife  with 
the  full  power  of  disposal,  but  only  so  much  thereof  as  might  not  be  disposed 
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of  by  her  during  life,  or  by  will  at  her  death ;  and  that  in  that  event,  and  upon 
such  division,  the  children  who  had  received  property  from  their  mother 
«hoald  be  charged  with  the  same.  It  is  clear,  therefore,  that  the  words  of  the 
proviso  do  ncyt  necessarily  imply  that  the  entire  property  of  the  testator  was 
At  any  time  to  be  divided  among  his  children,  but  that,  on  the  contrary,  an 
inference  may  and  must  be  drawn  from  those  words  which  will  not  bring  the 
jatention  thereby  indicated  into  oonfllct  with  the  previous  plainly  expressed 
intention  of  the  testator. 

Having  thus  considered  in  detail  the  several  clauses  of  this  will,  let  us 
now  look  at  it  as  a  whole.  The  first  thing  thnt  strilces  us  from  such  a  view 
is  that  the  testator  had  in  his  mind  two  prominent  intentions:  FirtsU  to  pro* 
vide  for  his  wife;  and,  second,  to  provide  for  "the  raising  and  education"  of 
liis  children.  Accordingly,  we  find  that  in  the  very  first  clause  he  gives  his 
^^ntire  estate,  in  the  most  unqualified  terms,  to  his  wife;  and  in  the  second 
lie  makes  what  he  manifestly  regarded  as  ample  and  suflicient  provision  for 
raising  and  educating  his  children.  He  evidently  thought  that  it  was  more 
iiflportant  to  give  them  education  tlian  property;  and  it  is  worthy  of  especial 
iu>te  that  he  nowhere,  in  terms,  gives  them  any  property  whatever.  On  the 
contrary,  he  aeems  to  have  left  that  entirely  to  tiie  discretion  of  his  wife; 
And,  possibly,  fearing  that  the  duty  or  injunction  placed  upon  her  to  provide 
;for  the  raising  and  education  of  the  children  might  impair  her  right  to  give 
them  any  property,  he  takes  caice  to  provide  against  that  by  investing  her 
with  the  fullest  and  most  ample  discretion  in  that  respect.  He  may  have 
Aiad,  and  doubtless  did  have,  some  vague  notion  that  in  certain  contingencies 
4Jiere  might  be  a  division  among  the  children;  but  if  he  had  any  well-defined 
intention  of  that  sort,  it  is  strange  that  he  gave  no  directions  to  that  effect, 
And  made  no  provision  as  to  the  time  when,  or  the  manner  in  which,  such 
^division  should  be  made.  We  are  unable  to  discover  anything  in  the  terms 
of  ttie  will  indicating  an  intention  on  the  part  of  the  testator  to  cut  down 
tiie  absolute  estate  conferred  on  the  wife  by  the  first  clause  to  a  life-estate, 
with  remainder  to  the  children.  If  such  was  the  purpose,  it  seems  to  us  that 
it  would  occur  to  the  plainest  and  most  uneducated  mind  that  some  word  or 
phrase  indicating  such  a  purpose  should  have  l)een  used;  but  we  find  no  such 
word,  nothing  said  about  life-estate  or  remainder,  and  nothing  said  as  to  what 
was  to  become  of  the  property  at  the  death  of  the  wife.  In  this  connection 
it  is  not  unworthy  of  note  that,  even  if  it  could  be  inferred  from  the  terms 
of  the  will  that  the  testator  intended  to  give  his  wife  an  estate  for  her  life, 
with  remainder  to  her  children,  there  is  nothing  to  indicate  which  of  the 
ohildren  sliould  be  entitled  to  share  in  such  remainder, — whetlier  those  who 
survived  the  wife,  or  all  of  them,  without  regard  to  survivorship;  nor  is 
thero  any  provision  as  to  the  manner  of  such  division, — whether  equally  or 
otherwise.  On  the  contrary,  one  of  the  provisions  of  the  will  necessarily  im- 
plies that  the  children  miglit  not  be  entitled  to  equal  siiares,  for  the  wife  is 
Invested  with  the  fullest  didcretion  to  give  off  any  portion  of  the  property  she 
may  think  proper  to  any  of  the  cliildren;  and  if,  in  the  exercise  of  such  dis- 
cretiun,  she  thought  proper  to  give  to  one  of  the  children  two-third»,  three- 
fourths,  or  any  other  unequal  proportion  of  the  property,  there  ceitainly  could 
not  be  an  equal  division  of  all  the  property  among  all  of  ttie  children.  So. 
too,  under  the  large  discretion  conferred  upon  the  wife  as  to  the  form  and 
manner  of  the  gift,  she  might  give  a  portion  of  the  property  to  one  of  the 
•children  for  yfe,  with  remainder  to  his  chiidren;  to  another  she  might  give  a 
portion,  in  trust  for  his  wife  and  children;  and  to  another  she  miglit  giveab* 
«olutely;  and  this  would  be  manifestly  inconsistent  with  the  idea  that  the  tes* 
tator  intended  his  wife  to  take  an  estate  for  her  life,  with  remainder  to  tlie 
•children,  to  be  equally  divided  among  them.  It  is  also  contended  that  the 
testator  intended  that  his  wife  should  take  tlie  estate  given  to  her  impressed 
witb  a  trusty  but  exacts  wliat  the  nature  of  the  trust  should  be  seems  to  be 
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a  matter  for  difference  of  opinion,  even  among  the  parties  interested.  If 
there  was  any  trust  at  all  it  must  have  been  either  a  trust  for  the  raising  and 
education  of  the  children,  under  which  the  wife  would  be  a  naked  trustee* 
with  no  beneficial  interest  whatevt^r,  or  it  must  have  been  a  trust  for  the 
support  of  herself,  and  for  raising  and  educating  the  children.  To  say  noth- 
ing of  other  considerations,  the  idea  that  the  testator  intended  that  his  wife 
should  take  no  beneiicial  interest  whatever  under  the  terms  of  his  will,  is  so 
utterly  inconsistent  with  the  other  provisions  therein  contained  as  to  be  wholly 
inadinissibie.  Nor  could  a  trust  for  the  support  of  the  wife,  and  for  raising 
and  educating  the  children,  be  implied,  for  there  is  nothing  whatever  said  in 
the  will  about  supporting  the  wife;  and  unless  she  takes  a  beneficial  interest 
under  the  first  clause  of  the  will,  which  is  plainly  an  absolute  interest,  we  see 
nothing  in  any  of  the  other  provisions  under  which  she  could  claim  any  ben- 
eficial interest  at  all.  It  seems  to  us,  therefore,  that  under  a  proper  cunsferuo- 
tion  of  tlie  will  U>e  plaintiff  took  an  absolute  estste  in  the  propnty,  and 
that  the  same  is  liable  to  be  sold  for  her  debts.  For  this  reason  then,  and  not 
for  the  reason  assigned  by  the  circuit  judge,  we  concur  in  the  judgment  which 
he  has  rendered,  that  the  injunction  be  dissolved,  and  the  complaint  be  dis- 
missed. The  judgment  of  this  court  is  that  the  Judgment  of  the  circuit 
coui-t  be  affirmed. 

Simpson,  0.  J.,  and  MoGowan,  J.,  concur. 


Httkst  et  al.  v.  Samuels. 

Weiller  et  al,  v.  Same. 

(Stipreme  Court  of  South  Carolina.    October  29  1888.) 

1.  Appbai/— Appealable  Order— Vacating  Order  of  Arrest. 

An  order  refusing  to  vacate  an  order  of  arrest  does  not  come  within  Code  CivU 
Proc.  S.  C.  S  11,  subd.  1,  providing  for  the  review,  on  appeal  from  final  judgmeoti  of 
any  intermediate  order  involving  the  merits. 

9.  STATUtES— RepbaXt-Disoharob  from  Arrest  in  Civil  Cases. 

Under  Qen.  St.  8.  C.  1882,  $  2739,  providing  that  the  only  acts,  or  parts  of  acta,  re- 
pealed by  the  statutes  of  1882,  are  those,  **the  provisions  whereof  are  re-enacted  in 
this  aet,  or  which  are  inconsistent  with  or  repugnant  to  this  act, "  the  prbvisions  of 
Gen.  St.  1872,  c.  128,  §§  9-14,  22-84,  providing  for  the  discharge,  as  insolvent  debtom, 
of  persons  arrested  under  mesne  or  final  process,  are  repealea  by  re-enactment,  so 
far  as  relates  to  the  class  of  persons  entitled  to  apply  for  discharge  as  insolvents, 
by  Gen.  St.  1882,  $$  2405-2428,  which  provide  for  the  discharge  of ''any  person  ar- 
rested in  anv  dvU  action^"  aa  provided  by  Code  Civil  Proc  tit.  7,  a  1,  relating  to- 
arrest  in  civil  oases. 

8.  Insolvenct— Debtor  Arrested  on  Mesne  Process— Discha  rob. 

A  debtor  arrested  on  execution,  as  provided  for  by  Code  Civil  Proc.  S.  C.  S  808,  is> 
entitled  to  apply  for  discharge  as  an  insolvent  under  Gen.  St  S.  C.  1882,  $1 2405-2438, 
which  proviae  that  "any  person  arrested  in  any  civil  action  as  provided  by"  Code 
Civil  Proc  tit.  7,  o.  1,  mi^  petition  for  discharge,  although  the  chapter  referred  to 
relates  to  arrest  on  mesne  process  only. 

Appeal  from  common  pleas  circuit  court  of  Fairfield  county;  Norton^ 
Judge. 

Two  actions*  one  by  Hurst,  Purnell  &  Co.,  tlie  other  by  Charles  Weiller  & 
Son»  against  Louis  Samuels.  Defendant  appesils  from  an  order  dismissing  his 
petition  for  discharge  as  an  insolvent  debtor,  plaintiffs  appealing  from  certain 
other  orders  entered  in  the  course  of  the  proceedings. 

Obear  <£  Hion  and  McDonald  <£  Douglass,  for  plaintiffs.  O.  W,  Buchanan, 
J.  J.  Hemphill f  H.  A.  Qaillard^  and  Hagsdale  A  HagaddU^  for  defendant. 

McIVER,  J.  The  plaintiffs  in  the  above^tated  cases  brought  their  actions 
against  the  defendant,  and,  under  atfidav  its  chnrging  fraud,  they  each  obtained 
orders  for  his  arrest.    Under  these  orders  defendant  was  arrested  on  the  29th 
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of  Januaiy,  1887,  and  gave  bail,  and  soon  thereafter  moved  before  the  clerk 
for  orders  vacating  the  orders  of  arrest*  which  motions  were  refused  by  the 
clerk,  and  defendant  appealed  to  the  court  of  common  pleas.  From  this  time 
forward  the  two  caaea  seem  to  have  been  treated  as  one,  and  will  be  so  treated 
in  this  opinion.  At  the  ensuing  term  of  the  court  judgment  was  obtained 
against  the  defendant*  and*  before  any  execution  was  issued.  Judge  Prbsslbt 
heard  the  appeal  from  the  clerk,  and  dismissed  the  same,  but  granted  an  order 
staying  the  issue  of  execution  until  the  hearing  of  a  motion,  to  be  made  before 
him,  in  the  exercise  of  his  original  jurisdiction,  to  vacate  the  order  of  arrest. 
This  motion  was  subsequently  heard  by  the  judge  at  chambers;  and  on  the 
11th  of  April,  1887,  he  filed  his  decision  and  order  refusing  to  vacate  the  order 
of  arrest,  and  on  the  same  day  plaintiflPs  issued  their  execution,  which,  being 
returned  nulla  dona,  they  immediately  issued  execution  against  tlie  person  of 
defendant,  and  he  was  arrested  and  lodged  in  jail.  On  the  next  day  (12th 
April,  1887)  defendant  gave  notice  of  appeal  from  the  order  of  Judge  Prbmslet 
refusing  to  vacate  the  order  of  arrest,  and  served  his  exceptions  thereto,  which 
are  set  out  in  the  record,  and  demanded  his  release  from  custody  pending  the 
appeal;  with  which  demand  the  sheriff  refused  to  comply.  The  defendant 
then  filed  his  petition  for  the  privilege  of  the  prison  bounds,  **  with  the  view 
of  taking  the  benefit  of  the  insolvent  debtors*  act;  "and,  this  petition  being, 
refused  by  the  clerk  <ni  the  ground  that  the  prison  bounds  act  had  been  re- 
pealed, the  defendant  appealed,  and  gave  notice  of  a  motion  to  be  heard  by 
Judge  WiTHSBSPooN  to  reverse  the  clerk^s  decision.  This  motion  was  granted 
by  Judge  Withjersfoon,  and  the  application  was  remanded  to  the  clerk  to 
hear  and  determine  the  same  according  to  law.  From  this  order  the  plaintiffs 
gave  notice  of  appeal  to  the  supreme  court  upon  the  several  grounds  set  out 
in  the  record.  The  clerk  then  proceeded  to  hear  the  defendant's  application, 
to  which  the  plaintiffs  objected,  insisting  that  the  appeal  from  Judge  With- 
brspoon's  order,  remanding  tiie  application  to  the  clerk  to  be  heard  by  him, 
stsiyed  all  further  proceedings  pending  the  appeal.  The  objection  was  over- 
ruled by  the  clerk,  who  proceeded  with  the  hearing  of  defendant's  application, 
and  thereupon  the  plaintiffs  gave  notice  of  a  motion  before  Judge  Withbr- 
SPOON  for  an  order  reversing  the  ruling  of  ttie  derk.  Upon  the  hearing  of 
this  motion  Judge  WrraERSPooN  sustained  the  ruling  of  the  clerk,  and  re- 
fused plaintiffs*  motion.  From  this  plaintiffs  gave  notice  of  appeal  to  the 
supreme  court  upon  the  grounds  set  out  in  the  record.  The  defendant,  upon 
giving  the  bond  required,  was  admitted  to  the  privilege  of  the  jail  bounds, 
and  in  due  time  thereafter  filed  his  petition  and  schedule  praying  the  benefit 
of  the  insolvent  debtors'  act.  On  reading  and  filing  this  petition  the  clerk 
granted  an  order  citing  the  creditors  to  appear  before  him  on  a  day  s^iecified* 
On  the  day  appointed  counsel  for  plaintiffs  appeared,  and  moved  to  dismiss 
the  petition  upon  the  several  grounds  stated  in  the  notice  of  the  itiotion,  all 
of  which  is  set  out  in  the  record.  The  clerk  refused  the  motion  of  plaintiffs 
to  dismiss  the  petition,  whereupon  plaintiffs  gave  notice  of  appeal  upon  the 
same  grounds  as  those  stated  in  their  notice  of  motion.  It  is  stated  in  the 
"case,"  as  prepared  for  argument  here,  that,  "at  the  time  of  serving  the  said 
notice  of  appeal  and  exceptions,  the  order  of  the  clerk  overruling  their  motion 
to  dismiss  liad  not  been  made  and  entered  in  writing,  but,  by  agreement  of 
counsel,  it  was  considered  as  if  so.  made  and  entered  in  writing,  and  was  im- 
mediately heard.  It  was,  however,  during  the  hearing  of  the  appeal,  so  made 
and  entered. "  This  appeal  was  heard  by  Judge  Norton,  who  rendered  judg- 
ment reversing  the  ruling  of  the  clerk,  and  dismissing  the  petition.  From 
this  judgment  defendant  appeals  to  this  court  upon  the  several  grounds  set 
out  in  the  record. 

It  seems  to  us  that  the  real  questions  which  we  are  called  upon  to  decide  in 
this  some  what  complicated  case  arise  only  out  of  the  decision  of  Judge  Nor- 
ton.   The  appeal  from  Judge  Presslby's  order  refusing  to  vacate  the  order 
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of  arrest  is  not  properly  before  ns.  That  was  a  separate  and  independent 
matter,  and  should  have  been  the  subject  of  a  separate  appeal.  It  was  not 
such  an  intermediate  order  as  was  susceptible  of  reYiew  under  an  appeal  from 
the  final  judgment,  under  subdivision  1>  §  11»  Code,  because  it  did  not  in- 
volve the  merits.  The  only  question  before  Judge  Pr^ssley  was,  not  as  lo 
the  merits  of  the  action,  nor  as  to  the  merits  of  the  question  Involved  in  the 
final  appeal,  but  simply  whether  such  a  showing  had  been  made  as  justified 
the  clerk  in  granting  the  order  of  arrest.  He  had  no  power  to  adjudicate 
finally  the  question  of  fraud,  as  that  was  a  matter  for  a  jury;  and  it  la  very 
manifest,  from  the  language  of  his  order,  that  he  did  not  undertake  to  exer- 
cise  any  such  power,  but,  on  the  contrary,  in  terms,  left  that  question  for  a 
jury  to  decide.  The  appeal  from  sudi  an  order  falls  more  properly  undersub- 
division  3,  §  11,  of  the  Code,  and  not  under  subdivision  1  of  that  section ;  and, 
as  the  notice  of  appeal  was  not  followed  up  by  the  necessary  steps  to  perfect 
such  appeal,  we  cannot  regard  it  as  properly  before  us,  and  therefore  decide 
nothing  as  to  whether  there  was  any  error  in  refusing  to  vacate  the  order  of 
arrest.  We  may  add,  too,  that  even  if  that  appeal  oould  be  regarded  as  prop^ 
erly  before  us,  it  would  be  very  difficult  to  see  how  we  oould  undertake  to  pass 
upon  some  of  the  errors  imputed  to  Judge  Presslrt,  in  the  argument  here, 
as  it  does  not  appear  that  such  points  were  raised  in  the  court  below.  As  to 
the  several  appeals  from  the  oixlers  of  Judge  Withersfoon,  it  is  scarcely 
necessary  to  consider  them  in  detail,  as  we  think  it  will  sufiteiently  appear 
from  what  we  shall  have  to  say  in  regard  to  Judge  Norton^s  decree  that  we 
do  not  think  there  was  any  error  in  the  several  orders  granted  by  Judge 

WiTHKBSPOON. 

As  we  understand  it,  the  material  question  involved  in  the  appeal  from 
Judge  Norton's  decree  is  whether  a  person  in  custody,  under  an  execution 
issued  under  section  808  of  the  Code,  is  entitled  to  apply  for  the  benefit  of  tlie 
insolvent  debtors'  act.  It  seems  to  be  admitted  that,  under  the  General  Stat- 
utes or  1872,  this  question  would  have  to  be  answered  in  the  affirmative;  but 
it  is  claimed  that,  as  the  law  now  stands,  and  as  it  has  stood  since  the  adop- 
tion of  the  General  Statutes  of  1882,  the  question  must  be  answered  in  the 
negative.  Th  s  claim  is  based  upon  the  ground  that  so  much  of  the  General 
Statutes  of  1872  as  contemplated  and  provided  for  such  an  application  by  a 
person  in  arrest  under  an  execution  has  been  repealed  by  the  provisions  of  the 
General  Statutes  of  1882,  which  provide  only  for  persons  in  arrest  under  mesne 
process.  Two  questions  are  therefore  presented:  (1)  Whether  the  provisions 
of  tlie  General  Statutes  of  1872,  covering  the  case  of  a  person  in  arrest  under 
execution,  have  been  repealed  by  the  provisions  of  the  General  Statut«^  of 
1882.  (2)  If  so,  whether  the  provisions  of  the  General  Statutes  of  1882  most 
necessarily  be  confined  to  persons  in  arrest  under  mesne  process. 

It  is  nof  and  cannot  be  pretended  that  the  provinions  of  the  General  Stat- 
utes of  1872,  upon  this  subject,  have  been  expressly  repealed;  but  it  is  con* 
tended  that  the  provisions  of  the  General  Statutes  of  1882  cover  the  whole 
subject-matter,  and  thus  supersede  those  of  1872.  The  only  acts  or  parts  of 
acts  which  are  expressly  repealed  by  the  General  Statutes  of  1882  (see  section 
2789)  are  those,  *'the  provisions  whereof  are  re-enacted  in  tit  is  act,  or  which 
are  inconsistent  with  or  repugnant  to  this  act."  Hence,  to  show  that  there 
is  an  express  repeal,  it  must  tirst  be  shown,  either  that  the  old  law  has  been 
re-enacted,  or  that  its  provisions  are  inconsistent  with  or  repugnant  to  the 
new.  Now,  it  is  quite  clear  that  the  decision  of  Judge  Norton  cannot  stand 
upon  the  ground  that  the  provisions  of  the  old  law  have  not  been  re-enacted 
by  the  new,  for,  if  that  were  so,  then  no  question  could  arise  in  this  case  oi 
the  right  of  the  defendant  to  apply  fur  the  benefit  of  the  insolvent  debtors' 
act;  and  we  think  it  equally  clefir  that  the  provisions  of  the  (dd  law  are  neitiier 
inconsistent  with  nor  repugnant  to  thoHe  of  tlie  new  law.  There  is  certainly 
do  inconsistency  or  repugnancy  in  declaring,  in  1872»  that  a  person  in  arrest. 
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under  either  mesne  or  final  process,  might  apply  for  tiie  benefit  of  the  act, 
and  again  deckirlng,  in  1882,  that  a  person  in  arrest  under  mesne  process 
might  so  apply;  saying  nothing,  as  it  is  contended,  aboot  persons  in  arrest 
under  final  proces3.  Such  a  second  declaration  might  be  unnecessary,  but  it 
•certainly  could  not  be  regarded  as  inconsistent  with  or  repugnant  to  the  former 
declai-ation.  The  most  that  could  be  said  of  it  is  tliat  it  is  a  mere  repetition 
of  a  part  of  the  old  law,  without  niluding  to  the  balance. 

It  is,  however,  earnestly  insisted  that,  while  the  old  law  has  not  been  ex- 
pressly repealed,  yet  it  Ims  been  repealed  by  implication ;  that  the  substitution  of 
sections  '^5^2423  (both  inclusive)  of  tl>e  General  Statutes  of  1882,  lor  sections 
9-14  and  sections  22-82  of  chapter  123  of  the  General  Statutes  of  1872,  with 
the  change  of  phraseology  there  employed,  shows  that  the  legislature  intended 
that  the  law,  after  that  time,  should  be  as  then  declared,  and  should  no 
longer  be  as  it  was  under  the  old  sections  for  which  the  new  have  been  sub- 
stituted, and  hence  that  the  old  law  has  been  repealed  by  implication.  We 
jnust  admit  that  there  is  great  force  in  this  view;  but  when  we  remember  the 
well*settled  doctrine  that  repeals  by  implication  are  not  favored,  and  that  an  im- 
plication to  work  a  repeal  must  be  a  necessary  one,  and  especially  when  we 
remember  that  the  question  involved  in  this  case  affects  personal  liberty,  it 
l>ehooves  us  to  consider  very  carefully  wheUier  the  implication  under  which  a 
repeal  is  claimed  in  this  ease  is  a  necessai-y  one.  Conceding,,  for  the  present, 
that  the  change  in  the  phraseology  employed  in  the  several  sections  of  the 
iieiieral  StiitutffS  of  1882,  from  that  used  in  the  sections  of  the  Genentl  Stat- 
utes of  1872,  w^uld  render  it  necessary  to  construe  the  law  of  1882,  standing 
Alone,  so  as  to  confine  its  operations  to  persons  in  arrest  under  mesne  pioeess, 
4loe8  it  follow  necessarily  that  the  legislature  intended  to  deprive  persons  in 
Hrretit  under  final  process  of  the  benefits  which  they  had  previously  enjoyed 
under  the  old  Uw?  if  such  had  been  the  intention,  noUiing  would  have 
l>een  easier  than  to  have  said  so,  and  yet  nothing  of  that  kind  is  said.  The 
nioBt  that  can  he  said  is  that  certain  provisions  found  in  the  old  law  have  been 
-omitted  from  the  new  without  any  reason,  or  intimation  of  a  reason,  for  such 
•omission,  or  of  the  intent  in  making  it.  Before  we  could  conclude  that  the 
legislature  intended  by  such  omission  to  repeal  all  the  provisions  of  tlie  old 
law,  we  would  be  naturally  led  to  inquire  why  such  a  distinction  should  be 
made  between  persons  in  arrest  under  mesne  process  and  those  under  final 
process.  It  is  difficult  to  conceive  of  any  good  reason  for  such  a  distinction. 
We  hesitate  to  conclude  that  the  legislature,  by  this  mere  change  of  phrase- 
ology, intended  to  repeal  a  provision  of  the  old  law  by  which  a  person  in  arrest 
under  flnal  process  could  apply  for  the  benefit  of  the  insolvent  debtors'  act, 
and  thus  establish  a  distinction  between  persons  in  arrest  under  mesne,  and 
those  in  arrest  under  final,  process,  for  which  no  sufficient  reason  can  be  given; 
and  when  we  And,  in  addition  to  this,  that  the  legislature  has  allowed  this  priv- 
ilege toa  pei'son  in  arrest  under  final  process  to  enforce  the  payment  of  a  fine 
imposed  for  a  violation  of  the  criminal  law,  (Gen.  St.  2662,)  we  can  hardly 
suppose  that  they  intended  to  deny  the  same  privilege  to  a  mere  debtor,  even 
-  though  charged,  but  not  yet  convicted  of,  fraud.  Again,  it  will  be  observed 
that  negative  words  are  not  used  in  the  General  Statutes  of  1882.  The  priv- 
ilege is  not  denied  to  any  other  class  of  persons;  but,  even  under  the  conces- 
sion above  made,  it  simply  extends  the  privilege  to  those  in  arrest  under  mesne 
process,  without  any  words  denying  it  to  others. 

The  views  presented  above  are  not  without  the  support  of  authority  In 
the  recent  work  of  Endlich  on  the  Interpretation  of  {Statutes,  the  author, 
after  having  mentioned  the  genenil  rule  as  to  the  effect  of  a  revision  or  codifi- 
-cation  of  statutes,  with  an  intent  to  substitute  the  new  legislation  for  the  old, 
in  repealing  the  old  law  by  impliCJttion,  proceeds  in  section  203  to  qualify  this 
xule  as  follows:  "  The  rule  of  implied  repeal  is  clearly  inapplicable  where  the 
xevising  statute  declares  what  effect  it  is  intended  to  have  upon  the  former 
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law,  as  where  it  declares  that  it  shall  oyeiate  as  a  repeal  of  such  provisions  of 
earlier  acts  as  are  inconaistont  with  it,  which  is  regarded  as  a  declaration  that 
it  shall  repeal  only  such  provisions,  and  leave  uiuiffected  such  as  are  not  in- 
oonstfltent.  The  question  of  implied  repeal  being,  after  all,  a  question  of  im- 
plied intention,  where  the  legislature  expressly  declares  what  effect,  in  the  way 
of  repeal,  an  act  is  i  ntended  to  have,  there  is  no  room  for  implication,  m  m  ^ 
A  revisal  repealing  all  acts  repugnant  to  the  provisions  thereof  cannot  affect 
statutes  which  are  omitted,  and  which  are  not  repugnant  to  its  provisions.* 
See,  also,  County  Court  v.  Hili,  118  U.  S.  68,  6  Sup.  Gt.  Rep.  951,  where  it 
was  expressly  held  that  the  omission  of  a  statute  from  the  Revision  did  not 
operate?  as  a  repeal  of  such  statute.  The  same  author,  In  section  205,  in  speak- 
ing of  the  extent  of  the  repeal  by  implication,  says:  '*But  in  all  matteroof 
repeal  resulting  by  implication  from  an  affirmative  act,  exeept  where  the  in- 
tent, appearing  from  a  design  to  substitute  the  new  law  for  the  old  in  toto, 
is  clearly  to  the  contrary,  it  must  be  remembered  that  the  repeal  extends  only 
so  far  as  the  provisions  of  the  statutes  affecting  each  other  are  incoiisiatent;. 
the  old  law  being,  in  all  other  respects,  left  in  full  force  and  effect;**  citing 
Wood  V.  U  8.,  16  Pet.  342;  McVool  v.  Smith.  1  Black,  459;  and  manj  other 
cases.  And  he  adds,  upon  the  authority  of  Datitsa  v.  Fafrbaim,  8  How.  686: 
"Whatever  portions  of  the  old  law  may  be  incorporated  with  the  new,  as  be- 
ing consistent  with  the  latter,  must  be  deemed  to  remain  in  force."  Now.  as 
we  have  seen  that  the  General  Statutes  in  section  2789  do  expressly  declare- 
what  effect,  by  way  of  repeal,  they  shall  have  upon  the  old  law,  there  is  no- 
room  for  implication;  and  only  such  "acts,  and  parts  of  acts,  the  provisions 
whereof  are  re-enacted  in  this  act,  or  which  are  inconsistent  witlt  or  repugnant 
to  this  act, "  can  be  regarded  as  repealed ;  and  if,  as  we  have  seen,  ( County  Court 
v.  HUlt  suprot )  the  omission  of  a  statute  from  a  revision  does  not  operate  a 
repeal,  it  would  seem  to  follow  that  the  mere  omijsion  of  some  of  the  provis- 
ions of  the  previous  law  should  not  be  regarded  as  a  repeal  of  such  provisions, 
especially  where  such  provisions  may  be  consistently  incorporated  with  the- 
new,  as  in  Daviesn  v.  Fairbaim^  supra. 

But,  if  we  could  reach  the  conclusion  that  the  old  law  upon  this  subject  has 
been  repealed  by  the  new,  the  question  would  still  remain  whether  the  pro- 
visions  of  the  new  law  are  to  be  confined  to  persons  in  arrest  under  mesne* 
process,  leaving  persons  in  arrest  under  final  process  without  any  right  to  the 
privileges  conferred  by  Gen.  St.  1882,  ^%  2405-2428.  It  is  not  to  be  denied 
that  there  are  expressions  in  some  of  those  sections  which,  at  first  view,  would 
seem  to  indicate  that  the  privileges  therein  provided  for  are  extended  only  to- 
those  in  arrest  under  mesne  process,  but  it  seems  to  us  that  a  moro  careful 
scrutiny  warrants  us  in  saying  that  such  was  not  the  intention  of  the  legisla- 
ture. It  does  not  seem  to  us  that  the  reference  in  section  2405,  c.  1,  tit  7, 
Code  Civil  Proc. ,  was  designed  to  limit  the  provisions  of  that  and  the  socceeaing- 
sections  to  those  who  wera  arrested  on  mesne  process,  but  was  rather  de- 
signed to  indicate  the  class  of  cases  in  which  the  benefit  of  the  provisions  or 
those  sections  might  be  invoked.  The  defendant  is  clearly  a  person  arreatedi 
under  the  provisions  of  chapter  i;  tit.  7,  Code,  for  without  those  provisions-' 
he  could  not  lawfully  be  under  arrest  at  all.  it  is  true  that,  in  a  limited 
sense,  he  is  under  arrest  by  virtue  of  tlie  provisions  of  section  808  of  the  Code; 
but  such  arrest  could  not  lawfully  have  bei^n  made  except  by  virtue  of  the 
provisions  of  sections  200  and  202,  a  part  of  the  chapter  and  title  of  the  Code 
above  referred  to,  and  those  sections  are  expressly  referred  to  in  section  308 
as  authority  lor  the  arrest,  or  rather  as  indicating  the  cases  in  which  the  ar- 
rest therein  provided  for  might  be  made.  Tliis  reference,  therefore,  to  that 
chapter  and  title  of  the  Code,  does  not  necessarily  limit  the  provisions  of 
chapter  96  of  the  General  Statutes  of  1882  to  persons  in  arrest  under  raeane 
process;  as  persons  in  arrest  under  final  process  may  also,  in  an  enlarged 
sense,  be  regarded  as  persons  arrested  by  virtue  of  the  provisions  of  lumpier 
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1,  tit.  7,  CMe.    Then,  again,  th«  language  used  In  section  2406  gives  coun-- 
tenance  to  the  idea  tliat  the  intention  was  to  embrace  both  classes  of  persons, 
— ^thuse  In  arrest  under  final  process*  as  well  as  tliose  arrested  under  mesne* 
process.    That  section  requires  the  clerk,  upon  the  filing  of  the  petition  pro- 
vided for  in  the  preceding  section*  **to  cause  the  petitioner  to  be  brought  be-^ 
fore  the  court,  and  also  the  creditors  at  whose  suit  such  person  shall  stand 
charged,  as  well  as  all  other  creditors  to  whom  he  shall  be  indebted,  to  be- 
au mmoned,"  etc.    Now,  observe,,  the  language  is^  not  that  the  creditor  at 
whose  suit  the  petitioner  was  arrested, — which  would  seem  to  have  been  the- 
iDore  appropriate  word,  if  the  intention  was  to  confine  the  provision  to  those 
in  arrest  under  mesne  process, — b^it  the  language  is,  '*at  whose  suit  such 
persun  shall  stand  charged,** — a  word  which  certainly  includes  a  person  taken 
under  execution,  and  in  fact  is  more  appropriate  to  one  so  arrested  than  to* 
one  arrested  under  mesne  process  merely.    It  does  not  seem  to  us  thatseclioti. ' 
207  of  the  Code,  as  amended  in  1882,  affords  any  aid  to  the  view  contended 
for  by  the  plaintiffs.    That  section  originHlly  read  as  follows:  "The  defend* 
ant,  at  any  time  before  execution,  shall  be  discharged  from  the  arrest,  either 
upon  giving  bail,  or  upon  depositing  the  amount  mentioned  in  the  order  of 
arrest,  as  provided  in  this  chapter;**  but  in  1882  the  following  words  were 
added  to  the  section:   "Or  he  may  be  discharged  under  the  provisions  of  sec-  . 
tions  2405  to  2423,  inclusive,  of  the  General  Statutes.  **    It  is  claimed  that  the- 
additional  mode  of  obtaining  a  discharge,  provided  for  by  the  woi*ds  added  in 
1882,  must  be  qualitied  by  the  words  "before  execution,**  in  the  first  part  of 
the  section,  as  it  originally  stood,  and  that  this  shows  that  the  intention  was 
to  confine  the  privilege  afforded  by  sections  2405  to  2423  to  persons  under 
arrest  under  mesne  process;  that  the  application  for  the  benefit  of  such  priV' 
ileges  must  be  made  "before  execution."    In  the  first  place,  it  will  be  ob- 
served that  the  section,  as  it  originaliy  read,  only  provided  for  a  discharge 
"from  the  arrest;**  while  the  amendment  provided  for  a  discharge  from  the 
debt, — a  very  different  thing.    It  was  therefore  quite  natural  «nd  proper  that 
the  time  within  which  the  defendant  should  be  entitled  to  a  discharge  from 
the  arrest,  in  the  manner  originally  provided  for,  should  be  limited  by  the 
words  "before  execution;"  but  we  can  conceive  of  no  reason  why  the  applica- 
tion for  a  discharge  of  a  totally  different  character  and  effect  should  be  so- 
limited.*   The  object  of  the  insolvent  debtors'  act.  being  to  afford  relief  to 
debtors  who  will  surrender  their  entire  property  to  their  creditors,  we  can 
scarcely  suppose  that  the  legislature  intended  to  offer  such  relief  to  a  person 
who  could  only  obtain  it  by  practically  admitting  the  justice  of  the  claim  made 
against  liim,  when,  perhaps,  he  might  be  able  to  show  that  the  claim  was  un- 
founded, and  to  withhold  it  from  one  against  whom  a  claim  has  been  judi- 
cially established;  for  that  would  attribute  to  the  legislature  the  intention  of 
saying  to  those  agsiinst whom  claims  are  made,  whether  just  or  unjust,  "You 
can  only  obtain  tlie  benefits  ef  the  insolvent  debtors'  act  by  waiving  your  le- 
gal right  to  contest  the  validity  of  such  claims.**     Such  an  intention  we  are 
not  disposed  to  impute  to  the  legislature,  in  the  absence  of  any  express  dechw 
ration  to  that  effect. 

The  result  of  the  whole  matter  is  that,  inasmuch  as  the  provisions  of  the 
General  statutes  of  1882  are  not  inconsistent  with  or  repugnant  to  the  provis* 
ions  of  the  General  Statutes  of  1872,  so  far  as  they  relate  to  the  class  of  per- 
sons who  may  be  entitled  to  apply  for  the  benefits  of  the  insolvent  debtors* 
act,  the  one  cannot  be  regarded  as  repealing  the  other,  unless  the  same  pro- 
visions are  re-enacted  by  the  later  act;  and  inasmuch  as  we  think  the  provis- 
ions of  Gen.  St.  1882,  §§  2405-2423.  may,  by  a  liberal  construction,  be  re- 
garded as  re-enacting  those  provisions  of  Gen.  St.  1872  which  relate  to  the 
(lass  of  persons  who  may  be  entitled  to  apply  for  the  benefit  of  the  insolvent 
debtors'  act,  the  later  act  does  repeal  the  former;  and  hence  we  are  of  opinion 
that  the  defendant*  though  arrested  under  final  process,  was  entitled  toap* 
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ply  tor  the  benefit  of  the  inBolveiit  debtors'  act  as  re-enacted  bythe  Genenl 
Statutes  of  1882,  «nd  that  Judge  Norton  erred  in  ruling  otherwise.  Under 
this  view  the  other  questions  raised  become  immaterial,  and  need  not,  there- 
fore, be  considered.  The  j udgment  of  this  court  is  that  the  judgment  of  J  udge 
Norton  be  reversed,  and  that  the  case  be  remanded  for  such  fnrMier  proceed- 
ings as  may  be  necessary  to  carry  out  the  views  herein  announced. 

SiMFSONy  C.  J.,  and  McGowan,  J«,  concur. 


Jeffries  et  al.  «•  Allen  et  al. 
{Supreme  Cowrt  of  South  ComMna.    October  30, 1888.) 
1.  DowBR— Rbnungiation  aftbb  Dbath  of  Husband— Bfpbot. 

A  widow  is  not  barred  of  dower,  even  in  equity,  by  renouncing  her  right  of  dow^ 
in  a  mortgage  given  by  her  husband^s  executors,  such  a  renunciation  being  insuffi- 
cient to  pass  her  completed  title. 
IB.  SxTBRooATioiT— Rights  of  Bbcond  Mortoaobb. 

In  such  case,  the  fact  that  the  proceeds  of  siu^  mortgage  were  used  to  pay  off  a 
prior  mortgage  given  by  the  deceased  and  his  wife  does  not  entitle  the  second  nrort- 
gagee  to  be  subrogated  to  the  rights  of  the  prior  mortgagee. 
Z,  HoMKSTBAD— Rights  of  Widow. 

A  widow's  right  of  homestead  is  superior  to  a  mortgage  given  by  her  husband's 
executors,  though  she  has  received  renta  of  the  land  before  foredosure. 
4.  UsuBT— Plba  bt  Obb  not  Afvbotbd. 

A  mortgage  given  by  executors  cannot  be  attacked  as  usurious  by  the  testator's 
widow  when  the  estate  is  insolvent,  and  her  claim  to  the  land,  being  for  dower  and 
homestead,  is  superior  to  the  mortgage. 

Appeal  from  common  pleas  circalt  court  of  Spartanburg  county;  B.  C. 
Prbsslbt,  Judge. 

Suit  by  John  B.  Jeffries,  £ber  G.  Allen,  Annie  A.  Allen,  Sarah  M.  Perry, 
and  Henrietta  E.  Jeffries  against  Harriet  Allen,  John  Allen,  B.  C.  Oliver.  F. 
M.  Trimmjer,  A.  A.  Foster,  and  J.  A.  Lee,  to  enjoin  the  execution  sale  of 
land  belonging  to  the  estate  of  Woodward  Allen,  deceased,  and  to  have  the 
same  sold  for  the  benefit  of  all  the  parties  interested.  Defendants  appeal  from 
the  decree. 

W.  8.  TTiomcuon  and  J.  8.  K.  Thamtton,  for  appdlants.  C  P.  Sanders, 
for  respondents. 

SiMPSOK,  G.  J.  Woodward  Alien,  late  of  Spartanburg  county,  departed  this 
life  in  1880,  leaving  a  last  will  and  testament,  in  which  the  plaintiffs  (respond- 
ents) were  appointed  executors.  The  defendants,  his  widow  and  children, 
were  the  only  legatees  and  heirs  at  law.  The  testator  at  his  death  was  con- 
siderably indebted,  to-wit,  among  others,  he  was  indebted  to  B.  £.  Cleveland, 
by  note  given  in*  1870,  with  his  wife  as  surety,  for  S8,000,  interest  at  12|  per 
cent,  to  be  paid  annually,  or  to  become  principal,  and  bear  interest  at  the 
same  rate;  to  secure  which  a  mortgage  of  his  real  estate  was  executed  upon 
which  the  defendant  Harriet  Allen  renounced  her  dowen  He  was  also  in- 
debted by  note  to  A.  A.  Foster,  and  to  J.  A.  Lee,  and  perha|is  to  others.  In 
the  first  clause  of  the  will  the  executors  were  authorized  and  directed  to  pay 
all  just  debts,  and  for  this  purpose  said  executors  were  empowered  *^todo 
anything  wliich  they  might  think  best  for  the  estate,  as  fully,  to  all  intents 
and  purposes,  as  the  testator  himself  could  do,  if  living;  that  is  to  say,  tliey 
may  sell  or  mortgage  any  part  of  the  estate,  and  to  use  the  remainder,  in  order 
to  raise  money  to  pay  debts  as  aforesaid,  provided  that  they  should  not  sell 
any  more  than  might  be  necessary  for  that  purpose."  Some  time  after  testa- 
tor's death,  to-wit,  April  29,  1880,  the  executors  borrowed  of  defendant  K. 
G.  Oliver  ]|3,500,  to  secure  which  they  gave  a  mortgage  on  the  lands  of  Uie 
testator,  Including  therein  some  825  acres  of  lands  of  defendant  Harriet  Ai- 
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len.  Mrs.  Allen  renounced  her  dower  on  this  mortgage.  The  debt  bore  in- 
teraet  at  7  per  cent.  The  Cleveland  debt  and  mortgage  seems  to  have  been 
paid  off  and  satisBed  with  the  money  thus  borrowed  from  Oliver.  The  ar- 
xangement  with  Oliver  oontinued  for  aboat  a  year,  when  tlie  executors  agreed, 
by  parol,  to.  pay  Oliver  10  per  cent«  on  the  amount  lent  to  them  as  above. 
Things  remained  in  this  condition  nntli  Pebruary»  1884,  sundry  payments 
being  made  in  the  mean  time  by  said  executors  to  Oliver;  vrhen  the  exe«miors, 
desiring  to  borrow  more  money  from  Oliver,  they  agreed  to  take  up  the  note 
and  mortgage  of  1880,  and  to  execute  a  new  note  and  mortgage  for  the  amount 
due  on  the  old,  amounting  to  $8,213.60,  and  also  for  $510.95,  then  borrowed, 
in  all  $3,725;  which  agreement  was  carried  out  by  the  execution  of  the  neces- 
sary note  payable  1st  January,  1885,  with  interest  at  10  per  cent.,  and  mort- 
gage on  the  real  estate  of  the  deceased,  upon  which  the  defendant  Harriet 
Allen,  widow  of  deceased,  renounced  her  dower.  It  is  stabd  that  the  interest 
on  this  hist  note  was  to  be  paid  in  advance,  but  the  executors,  wishing  to  use 
all  the  money  borrowed,  gave  their  note  for  $37,  as  interest  on  the  interest  of 
said  debt  and  mortgage  for  one  year.  After  the  execution  of  this  note  and 
mortgage,  A.  A.  Foster  obtained  a  judgment  against  the  executors  for  the 
sum  of  $455.75,  on  note  of  his  against  the  testator,  and  J.  A.  Lee  a  judgment 
for  $151.44,  also  on  note  of  testator.  Under  these  circumstances  the  execu- 
tors, finding  that  the  scheme  of  the  will  could  not  be  carried  out,  instituted 
the  proceedings  below,  praying  judgment  that  creditors  beenjoiued  from  levy* 
ing  and  selling  the  real  estate  of  deceased ;  that  said  estate  be  sold  under  the 
order  of  the  court,  the  proceeds  to  be  applied  to  the  paynient  of  the  debts  ac- 
cording to  their  liens,  and  the  balance  be  paid  to  executors,  to  be  adminis- 
tered in  due  course  of  administration,  as  the  necessities  of  the  estate  and  the 
rights  of  the  parties  in  interest  demanded.  To  this  proceeding  the  defendant 
Harriet  Allen,  the  widow  of  deceased*  and  her  children,  were  made  parties; 
also  Oliver  A.  A.  Foster,  and  J.  A.  Lee,  and  creditors  were  called  in..  The 
defendant  Harriet  Allen  assailed  the  transaction  with  Oliver  as  usurious,  and 
claimed  dower  and  homestead  in  the  lands  of  her  deceased  husband. 

Upon  the  case  coming  on  for  a  hearing  upon  the  report  of  a  referee,  with 
exceptions,  his  honor,  B.  C.  Pkesslky,  decrerd  as  follows: 

"The  cause  came  on  for  hearing  before  his  honor,  .Judge  Presslky,  at 
special  term,  September,  1887.  His  honor  ruled  that  Mrs.  Allen  had  the  right 
to  make  the  plea  of  usury  without  tender  of  the  debt.  Equity  having  regard 
to  the  substance  rather' than  the  foim,  the  defendant  Oliver  would  be  sub- 
rogated to  his  rights  under  the  Cleveland  mortgage,  and  that  he  could  not  be 
subjected  to  the  penalties  of  usury,  unless  the  payment  of  Interest  to  him  by 
the  executors  amounted  to  a  greater  rate  of  interest  than  that  called  for  in 
the  Cleveland  note  and  mortgage.  His  honor  thereupon  signed  the  following  de» 
cree:  On  hearing  the  testimony  in  this  case,  the  report  of  the  referee,  the  ex- 
ceptions thereto,  and  argument  of  counsel,  it  is  ordered,  adjudged,  and  decreed 
that  the  said  report  be  confirmed  in  all  respects,  and  become  the  judgment  of 
this  court,  except  as  hereinafter  directed.  It  is  further  ordered  tliat  the  500* 
acres  of  land  belonging  to  the  estate  of  Woodward  Allen,  deceased,  be  sold  by 
F.  M.  Trimmier,  Esq.,  clerk  of  this  court,  on  sales-day,  in  Deceml)er  next,  or 
on  some  convenient  sales-day  thereafter,  for  one-third  cash,  the  balance  on  a 
credit  of  one  year  from  day  of  sale;  the  purchasers  giving  their  bonds,  with 
interest,  from  day  of  sale,  secured  by  mortgage  of  the  premises  sold,  pur- 
chasers to  pay  for  papers  and  for  recording.  The  said  land  to  be  sold  in  sep- 
arate lots  as  may  be  made  and  recommended  by  W.  W.  Harris,  surveyor: 
said  survey  and  division  to  be  made  before  sale;  and  the  land  advertised  in 
such  separate  lots  for  sale.  It  is  further  ordered  that  the  said  clerk  pay  from 
the  cash  portion  of  said  sale  the  costs  of  this  action,  and  the  sum  of  two  hun- 
dred dollars  to  Carlisle  &  H/drick,  plaintiff's  attorneys,  as  a  fee  for  their 
services  herein,  and  that  he  hold  the  balance  subject  to  the  further  order  of 
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this  court.  It  is  further  ordered,  ad^dged,  and  decreed,  that  the  defendant 
•Oliver  is  entitled  to  be  paid  next  from  the  funds  arising  from  said  sale  the  sum 
of  three  thousand  two  hundred  and  fourteen  and  05-100  dollars,  with  interest 
from  the  22d  February,  1884,  interest  thereon  payable  annually,  at  the  rate 
•of  ten  per  cent,  per  annum.  Interest  to  be  paid  at  the  same  rate  on  the  in- 
terest becoming  due  annually  until  the  further  report  of  the  referee  herein; 
and  also  the  further  sum  of  $510.95,  with  interest  thereon  at  same  rate  ss 
Above,  from  1st  day  of  March,  1884.  It  is  further  ordered  that  the  defendant 
Harriet  Allen  is  entitled  to  dower  in  the  balance  of  said  fund  after  the  payment 
^f  the  said  debt  of  defendant  Oliver.  It  is  furth<*r  ordered  that  Uie  defendant 
Harriet  Allen  is  not  entitled  to  homestead  in  the  said  land  if  she  has  received 
JL  legacy  in  way  of  rent  and  profit  under  the  will  of  Woodward  Allen,  de- 
ceased. It  is  further  ordered  that  the  case  be  recommitted  to  the  referee,  and 
that  he  report  to  this  court  the  exact  amount  due  on  the  note  and  mortgage 
X)t  the  defendant  Oliver;  and  that  he  take  testimony,  and  report  whether  the 
defendant  Harriet  Allen  has  been  receiving  under  the  will  of  Woodward  Alien, 
deceased;  and  that  he  report  also  whether  the  tract  of  40  acres  \b  included  in 
the  mortgage  of  defendant  Oliver,  in  accordance  with  the  terms  of  this  decree. 
It  is  further  ordered  that  he  report  what  fee,  if  any,  should  be  paid  to  the  at- 
torney of  the  defendant  Oliver,  under  the  terms  of  his  mortgage*  The  amount 
found  for  funeral  expenses  to  be  paid  first,  eitherout  of  the  personalty  or  from 
.  proceeds  of  the  sale  herein  ordered.  B.  C.  Presslet. 

"ScpteOT6€rl7, 1887." 

To  which  said  decree  due  notice  of  appeal  was  given,  and  the  defendant 
Harriet  Allen  now  app«'a)s  to  the  supreme  court  to  reverse  said  judgment,  on 
the  ground,  as  it  is  respectfully  submitted,  that  his  honor  erred  **(1)  in  not 
finding  that  this  appellant  is  the  head  of  a  family,  and  in  that  capacity,  and 
ulso  as  the  widow  of  the  debtor.  Woodward  Allen,  is  entitled  to  homestead 
•exemption  against  the  debt  claimed  against  her  huafoand^s  estate;  (2)  in  not 
Ending  that  Mrs.  Allen  is  entitled  to  dower  in  all  the  land  of  which  her  hus- 
hand  was  seized  and  possessed  during  coverture,  and  which  is  now  sought  to 
be  sold  for  his  debts;  (3)  in  decreeing  that  the  defendant  Oliver  is  entitled  to 
;he  paid  from  the  fund  arising  from  said  sale  the  sum  of  three  thousand  two 
hundred  and  fourteen  and  05-100  dollars,  with  interest  from  22d  February, 
1884,  payable  annually  at  the  rate  of  ten  per  cent,  per  annum,  interest  to  be 
paid  at  tlie  same  rate  on  the  interest  becoming  due  annually  until  the  further 
report  of  the  referee  herein,  and  also  for  the  further  sum  of  five  hundred  and  ten 
'95-100  dollars,  with  interest  thereon  at  the  rate  as  above,  from  the  11th  March, 
1884;  (4)  in  not  decreeing  that  the  last  note  given  to  defendant  Oliver  was 
usurious,  both  as  to  the  new  loan  then  made,  and  also  for  the  usurious  bal- 
ances, as  calculated  upon  the  old  debt;  (5)  in  not  decreeing  that  the  payment 
-made  to  B.  0.  Oliver  upon  the  debt  for  usurious  interest  should  be  credited 
lupon  the  principal  of  the  debt;  (6)  in  not  at  least  decreeing  that,  the  new  loan 
being  usurious,  under  no  possible  circumstances  could  it  bear  more  int4>rest 
then  seven  per  cent,  per  annum;  (7)  in  holding  that  defendant  Oliver  was  re- 
lieved of  any  penalty  of  usury  upon  the  first  note  given  to  him,  because  the 
money  borrowed  from  him  was  used  in  paying  off  a  debt  bearing  interest  at 
12}  per  cent,  per  annum;  (8)  because,  after  hoidingthatthisappellant  had  the 
right,  without  any  offer,  to  pay  defendant  Oliver's  debt,  to  set  up  this  plea  of 
•usury,  and  have  him  sustain  such  plea,  his  honor  should  at  least  have  ruled 
that  the  defendant  Oliver  could  recover  no  interest  whatever  upon  his  last 
•note.  Upon  this  appeal  the  parties  to  this  action,  except  the  respondent 
K.  G.  Oliver,  gave  notice  that  they  no  longer  resisted  claims  of  Mrs.  Harriet 
Allen,  as  set  forth  in  above  appeal  and  in  iier  answer.  The  defendant  Oliver 
Jilso  gives  notice  that  he  does  not  resist  an^^  claim  set  up  by  Mrs.  Allen  to 
dower  and  homestead  in  the  surplus  after  the  payment  of  his  mortage  or  in 
.any  land.    The  defendant  Oliver  also  excepts  to  the  decree  and  ruling  of  his 
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honor,  the  presiding  Judge,  and  appeals  therefrom  to  this  court  on  the  grounds, 
as  it  is  respectfully  submitted,  his  honor  erred  (1)  in  not  ruling  and  holding 
that  tlie  claim  or  defense  of  usury  could  not  be  set  up  by  the  defendant  Har- 
riet Allen  in  this  case;  (2)  in  not  holding  that  the  defendant  Oliver  should  be 
subrogated  to  his  rights  under  the  Cleveland  mortgage." 

The  questions  involved  in  the  appeal  are — FinU  is  the  widow  of  the  tes- 
tator entitled  to  dower  in  the  lands  in  question?  seconds  if  so,  can  she  also 
«laim  a  liomestead?  third,  can  she  interpose  the  defense  of  usury  to  the  Oli- 
ver debt?  and,  lasUy,  if  so,  is  said  debt  usurious?  It  will  be  seen  from  the 
^decree  above  that  the  circuit  Judge  denied  the  widow's  claim  to  dower,  except 
in  tlie  balance  of  the  proceeds  of  the  land  after  the  payment  of  the  debt  of  de- 
fendant Oliver;  that  he  decreed  tliat  the  widow  was  not  entitled  to  homestead, 
^if  she  had  received  a  legacy  by  way  of  rent  and  profit  under  the  will  of  her 
husband,"  which  last  question  he  referred  to  the  referee;  and  he  further  de- 
<sreed  that  Mrs.  Allen  had  the  right  to  make  the  plea  of  usury  without  a  tender 
•of  the  debt,  but  ''that  the  defendant  Oliver  could  be  subrogated  to  his  rights 
under  the  Cleveland  mortgage,  and  tbat.be  could  not  be  subjected  to  the  pen- 
•alties  of  usury,  unless  the  payment  of  interest  to  him  by  the  executors 
amounted  to  a  greater  rate  of  interest  than  that  called  for  in  the  Cleveland 
•note  and  mortgage.''  All  of  the  parties  in  the  action  concede  in  the  appeal 
the  right  of  Mrs.  Allen  to  dower  and  homestead  as  claimed  by  her,  except  de« 
fendant  Oliver,  who  gave  notice  that  he  did  not  resist  Mra.  Allen's  claim  to 
•dower  nor  homestead  in  the  surplus  of  the  proceeds  of  the  land  after  the  pay- 
ment of  his  mortgage  debt.  He  also  excepted  to  the  decree  on  the  grounds: 
*(1)  Because  his  honor  did  not  rule  and  hold  that  the  claim  or  defense  of  usury 
•could  not  be  set  up  by  the  defendant  Harriet  Allen  in  this  case;  (2)  in  not 
holding  that  the  defendant  Oliver  should  be  subrogated  to  his  rights  under  the 
Cleveland  moi-tgage. 

As  to  Mrs.  Alien's  right  to  dower,  it  is  needless  to  refer  to  authority  for 
the  position  that  a  widow  is  entitled  to  dower  in  all  of  the  lands  of  which  her 
husband  wa»  seized  during  coverture,  etc.  Her  right  during  coverture  is  in- 
choate, but  it  becomes  complete  upon  the  death  of  her  husband.  This  general 
principle  of  law  is  not  denied  here,  as  we  understaud  it.  But  it  is  contended 
'that,  Mrs.  Allen»  having  renounced  her  right  to  dower  on  the  mortgage  exe- 
•cuted  by  the  executors  after  the  death  of  her  husband,  this  should  defeat  her 
claim,  if  not  at  law,  yet  at  least  in  equity.  As  we  have  said  above,  upon  the 
•death  of  Woodward  Allen  his  widow^s  riglit  to  dower  became  compiele,  and 
she  was  thereafter  invested  with  a  legal  title  thereto  by  operation  of  law, 
which  title  could  only  be  divested  or  transferred  to  another  by  the  usual  mode, 
of  deed  or  conveyance,  executed  in  the  form  of  other  similar  conveyances.  It 
is  not  pretended  that  the  renunciation  of  Mrs.  Allen  upon  tlie  mortgage  of  the 
-executors  was  in  form  as  suggested,  and  therefore  it  cannot  be  clulmfd  that 
aaid  renunciation  is  in  the  way  of  her  legal  right  to  dower:  nor  do  we  tiiink 
that  this  renunciation  can  be  interposed  as  an  equitable  defense  in  this  case. 
We  see  nothing  in  the  facts  ot  the  case  which  should  deprive  Mrs.  Allen  from 
atjinding  on  her  legal  rights.  A  widow's  right  to  dower  is  a  favored  claim  in 
all  the  courts.  Nor  can  Oliver  be  subrogated  to  the  rights  of  Cleveland,  under 
the  Cleveland  mortgage.  That  mortgage  was  paid  off,  extinguished,  canceled, 
and  cannot  now  be  revived.  True,  it  may  have  been  paid  off  by  the  money 
borrowed  from  Oliver;  but  there  is  nothing  in  the  case  which  shows  that  it 
was  the  understanding  of  Oliver  that  his  money  was  to  go  to  this  mortgage, 
and  that  it  should  be  assigned  to  him,  or  that  it  should  be  kept  open  for  his 
benetit.  He  lent  upon  the  security  of  a  mortgage  to  be  executed  by  the  exec- 
utors. This  security  he  obtained,  after  the  Cleveland  mortgage  had  been  satr 
isfied,  and  it  would  be  stretcliing  the  doctrine  of  subrogation  beyond  all  prec- 
edent to  allow  him  now  to  abandon  his  chosen  security,  and  to  fall  back  upon 
one  which  has  been  extinguished. 
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We  think  Mrs.  Allen  was  entitled  to  dower,  as  claimed  bj  ber,  and  in  ad- 
yanco  of  the  debt  of  Oliver;  also  that  she  was  entitled  to  a  homestead  prior 
to  Oliver's  debt.  See  Hoifard  v.  Wynn^  22  S.  C.  311,  where  both  dower 
and  homestead  were  recognized.  See,  also,  Moore  v.  Parker,  13  S.  0. 489,  and 
Bradley  v.  RodelspergeTf  17  S.  G.  11.  ''A  widow  without  any  family  of  her 
own  is  herself  the  family  of  her  deceased  husband,  and  is  entitled  to  a  home- 
stead exemption  against  bis  debts."  "A  childless  widow  is  entitled  to  home- 
stead as  against  her  deceased  husband's  debts."  We  know  of  no  principle  of 
law  which  can  subordinate  a  widow's  claim  to  a  homestead  in  her  husband's 
property,  as  against  his  debts,  to  a  debt  contracted  by  the  executors  of  the 
deceased  husband  after  his  deaths  nor  do  we  know  of  any  principle  which 
would  prevent  the  widow  from  claiming  a  homestead  because  of  the  fact  that, 
until  an  effort  has  been  made  to  enforce  the  c<dIection  of  the  debt  against  the 
land,  slie  has  enjoyed  the  rents  and  profits  of  the  land  out  of  which  the  home- 
stead is  claimed. 

Next,  as  to  tlie  question  of  usury.  It  seems  to  be  the  law,  as  a  general 
rule,  that  no  one  but  the  borrower,  his  sureties,  heirs,  devisees,  or  personal 
representatives,  can  set  up  the  plea  of  usury.  See  Tyler,  Usury,  and  the  nu- 
.merous  cases  which  he  cites  in  his  chapter  on  the  defense  of  usury,  (page  403- 
et  seq,)  And  while  we  concur  with  the  circuit  judge  that  the  failure  of  Mrs. 
Allen  to  tender  the  amount  due  to  Oliver  would  not,  in  this  case,  prevent  her 
from  assailing  this  debt  as  usurious,  if  she  could  otherwise  do  so.  yet  we 
think  tiiat  she  is  precluded  here  from  such  assault,  on  the  ground  tliat  she  is 
neither  the  borrower,  nor  a  surety,  nor  an  heir,  nor  a  devisee,  nor  a  personal 
representative;  that  is,  we  mean  to  say,  no  right  of  hers  arising  out  of  either 
one  of  tl)e  relations  mentioned  can  be  affected  by  the  Oliver  debt.  The  estate 
of  her  husband  is  supposed  to  be  insolvent,  and  slie  claims  nothing  from  it» 
as  heir  at  law  or  as  a  distributee  or  legatee.  She  simply  claims  dower  and 
homestead,  which,  as  we  have  ruled  above,  she  is  entitled  to,  prior  to  credit- 
ors, Oliver  included.  She  therefore  has  no  interest  in  the  question  of  usury 
as  to  the  Oliver  debt,  and  hence  should  not  be  allowed  to  raise  it.  We  do  not, 
therefore,  regai*d  the  fact  of  usury  as  before  us,  no  appellant  having  raised  it 
except  Mrs.  Allen.  It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed,  in  so  far  as  the  defendant  Mrs.  Allen's  right  to 
dower  was  subordinated  to  the  Oliver  debt;  also  in  so  far  as  her  right  to 
homestead  was  denied,  or  made  dependent  upon  the  fact  whether  or  not  she 
had  enjoyed  the  rents  and  profits  of  the  land;  it  being  the  Judgment  of  this 
court  that  Mrs.  Allen  is  entitled  to  dower  in  all  of  the  lands  of  her  husband 
mentioned  in  the  pleadings,  and  also  to  homestead.  We  make  no  ruling  on 
the  questiou  of  usury,  as  applicable  to  the  Oliver  debt.  Let  the  ease  be  re- 
manded. 

MclYER  and  McGowan,  JJ.,  concur. 
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Glbaton  V.  Gibson. 
(Supreme  Court  of  South  Carolinti.    November  5, 1888.) 

1.  HU8BA1?D  AND  WiFB— RIGHTS  OF  WiFE— PoWER  TO  MOBTOAOB. 

Tbe  South  CaroliDa  ** married  woman's  act"  of  1870.  though  not  retroaetiTe,  gave 
married  women  power  to  mortgage  land  acquired  beiore  ita  passage. 

2.  MoKTOAei—FoBBcix)0UBB— Defenses. 

Where  the  defenses  to  a  f oredosare  suit  are  invalidity  of  the  mortgage  and  pav- 
ment  of  the  mortgage  debt,  it  is  error  for  the  court,  after  deciding  the  first  point  In 
favor  of  the  defendant,  to  refuse  to  pass  on  the  second,  since  a  money  judgment 
could  have  been  rendered  for  the  debt,  if  unpaid. 

.  Appeal  from  common  pleas  circuit  court  of  Orangeburg  county;  Aldbich* 
Judge. 

Suit  to  foreclose  a  mortgage,  brought  by  Morgan  L.  Gleaton  against  Martha 
A.  Gibson.     The  court  dismissed  the  complaint,  and  plaintiff  appeals. 

Lathrop  &  Wannamaker^  for  appellant.     Izlar  dk  Qlaze^  for  respondent. 

McIVER,  J.  On  tbe  18th  of  November,  1867,  one  Joseph  A.  Kennedy  ex- 
ecuted a  deed  for  the  tract  of  land  which  is  tbe  subject  of  tbe  present  contro- 
versy to  the  defendant,  the  wife  of  J.  Lewis  Gibson,  *'for  and  during  the  term 
of  her  natural  life,  [to  her  sole  and  separate  use,  and  not  subject,  during  her 
said  life,  to  the  debts,  contracts,  or  engagements  of  her  present  or  any  future 
husband,!  and  from  and  immediately  after  her  death  then  unto  such  of  her 
children  by  the  said  J.  Lewis  Gibson  as  may  be  then  alive,  to  be  equally  di- 
vided, "  etc.  On  the  23d  of  November,  1881,  the  defendant  executed  a  mort- 
j^age  on  the  said  tract  of  land  to  the  plaintiff  to  secure  the  payment  of  a  debt 
due  by  her  husband  to  the  plaintiff,  and  on  the  9th  of  December,  1887,  this  action 
was  commenced,  to  foreclose  said  mortgage;  the  complaint  being  in  the  usual 
form.  The  defense  was  based  upon  two  grounds:  (1)  That  the  defendant, 
being  a  married  woman  at  the  time,  had  no  power  to  give  a  mortgage  on  the 
land  conveyed  to  her  by  the  Kennedy  deed  prior  to  the  adoption  of  the  present 
constitution  and  the  married  woman's  act  of  1870,  which  whs  the  law  on  that 
subject  at  the  time  of  the  execution  of  such  mortgage;  (2)  that  on  the  S^th  of 
November,  1884,  two  of  the  sons  of  defendant  executed  to  the  plaintiff  their 
note  and  mortgage  in  place  of  the  note  and  mortgage  of  defendant,  upon  which 
this  action  is  based,  and  that  the  same  was  received  by  plaintiff  in  full  pay- 
ment and  satisfaction  of  the  pr«*sent  claim  against  the  defendant.  AH  the  is- 
sues in  the  action  were  referred  to  the  master,  who  made  his  report,  finding, 
as  matter  of  fact,  that  the  note  and  mortgage  of  the  two  sons  were  not  given 
in  satisfaction  of  the  note  and  mortgage  of  defendant,  but  merely  as  additional 
security;  and  as  matter  of  law,  that  the  defendant  did  have  power  to  execute 
tbe  mortgage«glven  by  her;  and,  having  computed  the  amount  due,  he  recom- 
mended Uiat  the  plaintiff  have  judgment  of  foreclosure,  and  that  the  life-estate 
of  the  defendant  in  the  land  be  sold.  To  this  report  defendant  excepted  on 
two  grounds:  (1)  Because  of  error  in  the  finding  of  fact  that  the  note  and 
mortgage  of  the  two  sons  were  given  merely  as  additional  security,  and  not 
as  satisfaction  of  defendant's  note  and  mortgage;  (2)  becHUse  of  error  of  law  in 
finding  that  the  defendant  had  power  to  give  the  mortgage  in  question.  Upon 
this  report  and  exceptions  the  case  was  heard  by  his  honor.  Judge  Aldrich, 
who  sustained  the  second  exception,  and,  holding  that  this  ruling  disposed  of 
the  case,  rendered  judgment  '*that  the  report  of  the  master  herein  be  vacated 
and  set  aside,  and  that  tlie  complaint  of  the  plaintiff  be  dismissed,  with  costs." 
From  this  judgment  plaintiff  appeals  upon  the  several  grounds  set  out  in  the 
record,  which  substantially  assign  the  following  errors.  (1)  In  sustaining  de- 
fendant's second  exception  to  the  master's  report;  (2)  in  omitting  to  overrule 
defendant's  first  exception;  (3)  in  refusing  to  render  judgment  for  the  amount 
ascertained  by  the  master  to  be  due  on  the  note  of  the  defendant, 
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The  mortgage  here  brought  in  question  having  been  executed  after  the  pas- 
sage of  the  act  of  1870,  and  prior  to  the  amendment  of  1882,  its  validity  must 
be  determined  by  the  law  in  force  at  the  time*  and  not  by  the  law  as  it  now 
stands.  Hence  the  case  of  Aultman  v.  Hush,  26  8.  C.  517,  2  S.  E.  Rep.  402, 
and  the  other  cases  following  that  decision,  have  no  application  to  the  present 
controversy.  Looking  at  the  question  in  the  light  of  the  law  as  it  stood  at  the 
time  the  mortgage  here  in  question  was  executed,  it  must  be  regarded  that 
under  the  cases  of  Pelur  v.  Campbell,  15  S.  C.  581;  WitU  v.  Woife,  16  S.  C. 
256;  Witte  v.  Clarke,  17  S.  C.  313;  and  others  of  that  class,— that  the  defend- 
ant, though  a  married  woman  at  the  time,  had  full  power  to  execute  this  mort- 
gage. Indeed,  we  understand  this  general  proposition  to  be  conceded  by  the 
counsel  for  respondent;  but  he  contends  that,  inasmuch  as  the  land  which  the 
defendant  undertook  to  mortgage  was  acquired  by  her  before  the  adoption  of 
the  constitution,  and  before  passage  of  the  act  of  1870,  the  provisions  of 
neither  the  act  nor  the  constitution  can  be  applied  here  without  a  violation  of 
the  rule  in  regard  to  retrospective  lej^slation.  On  the  contrary ,  be  insists  that 
the  powers  which  the  defendant,  being  a  married  woman,  had  over  this  prop- 
erty must  be  looked  for  only  in  the  law  as  it  stood  at  the  time  she  acquired  it. 
unaffected  by  any  sobsequent  changes  therein,  whether  effected  by  constitution 
or  statute;  and  inasmuch  as  it  was  then  the  settled  law  of  this  state  that, 
where  property  was  given  or  settled  to  the  separate  use* of  a  married  woman, 
she  had  no  power  to  charge,  incumber,  or  dispose  of  it,  except  in  so  far  as 
power  so  to  do  had  been  conferred  upon  her  by  the  instrument  creatinfif  such 
estate;  and  inasmuch  as  the  deed  from  Kennedy,  under  which  the  defendant 
acquired  this  land,  conferred  no  power  upon  her  to  mortgage  it,  counsel  ear- 
nestly argues  that  such  power  must  now  be  denied  to  her.  There  can  be  no 
doubt  that  it  is  the  well-settled  rule  that  a  statute  will  not  be  construed  as 
having  retroactive  operation  unless  the  intention  that  it  shall  so  operate  be 
clear  beyond  all  reasonable  doubt,  {Ex  parte  Qraham,  13  Bich.  Law,  277,  and 
the  authorities  there  cited;)  and  there  is  as  little  doubt  that  there  is  nothing 
in  the  act  of  1870  indicative  of  such  an  intention.  We  say  tlie  act  of  1870, 
because  we  think  it  must  now  be  regarded  as  settled  by  the  case  of  Aultman 
V.  Rush,  stiprut  and  others  of  that  class,  that  the  power  of  a  married  woman 
to  make  a  mortgage  of  real  estate  was  derived  from  tliat  act,  and  not  from 
the  constitution,  if,  thefrefore,  the  mortgage  now  in  question  had  been  exe- 
cuted prior  to  the  passafire  of  that  act,  there  can  be  no  doubt  that  to  apply  its 
provisions  to  such  transaction  would  violate  the  rule  with  respect  to  retro- 
spective legislation.  But  that  is  very  far  from  what  it  is  proposed  to  do  here. 
So  far  as  the  present  inquiry  is  concerned,  the  act  of  1870  simply  conferred 
additional  powers  upon  a  married  woman,  and  the  question  here  is  whether, 
after  such  additional  powers  have  been  conferred,  she  may  not  exercise  them 
as  well  over  property  previously  owned  as  over  that  subsequently  acquired. 
We  can  see  no  reason  why  she  may  not.  There  is  nothing  retroactive  in  such 
a  construction  of  the  act.  It  does  not  purport  to  validate  a  transaction  which 
was  invalid  at  the  time  it  was  entered  into,  nor  does  it  attempt  to  confer  the 
right  to  do  an  act  after  the  act  has  been  done,  but  the  effect  is  simply  to  en- 
large the  power  of  disposition  which  a  certain  class  of  owners  had  over  their 
property,  without  distinction  as  to  the  time  when  the  right  of  ownership 
had  accrued.  Of  course,  such  additional  power  could  not  be  exercised  to  the 
detriment  of  the  vested  rights  of  others,  upon  the  very  obvious  principle  that 
the  legislature  has  no  right  to  confer  upon  one  person  the  power  to  dispose  of 
the  property  of  another  But  where  the  vested  rights  of  others  are  not  in- 
volved, we  cannot  see  how  legislation  conferring  additional  powers  of  dlspo> 
sition  upon  tlie  owner  of  property  can,  in  any  sense,  be  regarded  as  retrospect- 
ive legislation.  We  need  not,  hoiyever,  argue  this  point,  as  it  has  been  dis- 
tinctly decided  in  two  cases,—  WiUtelt  v  Charleston,  7  8.  C.  88,  and  WitU  v. 
Clarke,  17  S^  C.  313.    In  both  of  these  cases  the  marriages  were  contracted, 
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and  the  property  had  been  acquired,  prior  to  the  passage  of  jkhe  34^  of  1870,  and, 
indeed,  before  the  adoption  of  the  constitution ;  and  the  doctrine  which  we  ap* 
plj  here  was  applied  in  both  of  those  cases.  It  is  true  that  in  those  cases  per- 
sonal, and  not  real,  property  was  involved,  but  we  are  unable  to  preoeive  how 
this  difference  in  the  character  of  the  property  can  affect  tliis  particular  queSr 
tion.  This  case  diffe]:s  very  materially  from  the  recent  case  of  H€U}b  y.Flenr 
niken^  ante,  597,  for  in  that  case  the  power  of  disposition  was  limited  by  the 
terms  of  the  deed  creating  the  estate  to  a  single  purpose, — reikivestmeJik — 
and  hence  it  was  held  that  such  power  could  not  be  exercised  for  any  other 
purpose.  In  that  case  the  limitation  of  the  power  of  disposal  was  not  found 
in  the  fact  that  the  deed  was  executed  in  December,  1867,  prior  to  the  adop- 
tion of  the  constitution,  and,  of  course,  before  the  passage  of  the  act  of  1870, 
nor  was  it  found  in  the  fact  that  the  property  was  conveyed  to  the  sole  and 
separate  use  of  the  wife,  during  her  life,  not  subject  to  the  debts  of  her  bus- 
band,  with  remainder  to  her  children;  butjt  ^m  found  only  in  the  fact  that 
by  the  terms  of  the  deed  itself  the  power  of  disposition  or  alienation  was  given 
only  for  the  purpose  of  reinvestment,  and  therefore  could  not  be  exercts^  for 
any  other  purpose;  and  the  chief  jitstioe  olearly  points  out  the  distinction  in 
that  respect  between  ttie  case  of  Wit$ell  r.  Charleston,  where  tilery  was  noth* 
ing  in  the  terms  of  the  deed  prescribing  the  purpose  for  which  an  alienation 
could  be  made,  and'  the  case  he  was  then  considering  Rabb  y.  Flennikm^ 
where  the  deed  did  contain  such  a  provision.  The  same  distinction  also  ex- 
ists between  tlie  case  now  under  consideration  and  that  of  Hdbb  v.  Flmini^. 
hen.  It  seems  to  us,  therefore,  that  the  cireuit  juc^  erred  in  holding  thadi 
the  defepdanii  had  no  power  to  execute  the  mortgage  w.hich  the  plaintiff  seeks 
by  this  action  to  foreclose,  and  that  upon  this  ground  the  judgment  below, 
must  be  reversed. 

.  The  next  inqnlry  is  whether  the  civouit  judge  ^rred  In  failing  to  overrule 
defendant's  first  exception  to  the  master's  report.  Under  the  view  taken  bj 
Judge  Aldricb  of  the  second  exception,  it  did  not  seem  to  him  necessary  to 
consider  the  question  raised  by  the  first  exception,  and  therefore,  as  we  iin<^ 
derstand  it,  he  made  no  rnUng,  either  one  way  or  the  other,  in  regard  to  that 
eixoeption.  He  seems  to  Ibave  proceeded  upon  the  view  contended  for  here  by 
the  counsel  for  respondent,  that,  under  an  notion  to  foreclose  a  mortgage  of 
real  estate,  if  the  mortgage  proves  to  be  in  valid,  no  judgment  oan  be  rendered  in 
such  an  action  for  the  debt  intended  to  besecured  by  each  mortgage,  even  though 
the  same  may  be  established;  but  in  such  case  the  plaintiff  must  be  remitted 
to  his  ordinary  action  on  the  law  side  of  the  court,  on  the  note  or  other  obli^f 
gat  ion  which  such  invalid  mortgiage  was  intended  to  secure.  Under  the  case 
of  SalfMU  Y.BilU,  261$.  G.  SSf  2  S.  £.  Bep.  121  we  do  not  think  this  view 
can  be  sustained*  In  that  ease  the  plaintiff  brought  an  action  in  the  ordinary 
form  to  foreclose  a  mortgage  of  real  estate,  alleging  that  by  a  subsequent 
agreement  another  note,  not  mentioned  in  the  mortgage,  for  9I5Q,  should  be 
aecnrtd  by  the  mortgage.  The  defense  was  that  the  lien  of  the  mortgage  had 
been  discharged  by  a  tender  of  the  debt  originally  specified  in  the  mortgage* 
and  that  the  note  for  8150  was  not  covered  by  the  mortgage;  The  master 
found  as  matter  of  fact  that  there  was  no  agreement  that  tiie$150  note  should 
be  secured  by  the  mortgage,  and  that  ttte  tender  jrelied  on  was  conditional,  and 
therefore  insulficient.  He  aeoordingly  recommended  that  the  plaintiff  have 
judgment  of  foreclosure  for  the  original  debt  mentioned  in  the  mortgage,  and 
aim  pie  judgment  for  the  $150  note.  Th»  circuit  j  udge  afiir  raed  the  report,  ren- 
dering judgment  as  recommended  by  the  master.  Upon  appeal,  this  court  re- 
versed the  ruling  below  as  to  the  tender;  holding  that  the  lien  of  the  mort- 
gage was  thereby  discharged,  but  that  nevertheless  the  plaintiff  was  entitled 
to  an  ordinary  judgment,  not  only  for  the  amount  of  the  debt  specially  men- 
tioned io  the  mortgage,  but  also  for  the  dl50  note,  thougli  it  was  error  to 
render  judgment  ol  for0Glosujre«    We  think«  therefore*  that  the  circuit  judge^ 
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even  after  holding  the  mortgage  void,  should  have  proceeded  to  consider  and 
determine  the  question  wliether  the  debt  intended  to  be  secured  by  such  mort- 
gage had  been  discharged  by  the  note  and  mortgage  given  by  defendant's  sons. 
The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  re- 
versed, and  that  the  case  be  remanded  to  that  court  for  such  further  proceed- 
ings as  may  be  necessary  to  carry  out  the  views  herein  announced. 

SncPBON,  0.  J.,  and  MoGowan,  J.,  concur. 


Sternbbroer  v.  Cape  Fear  A;  Y.  V  R.  Co. 
(Supreme  Court  of  South  Carolina.    October  80, 1888. 

tUlUlOAD  C0]f]>AlI]E8— RiXLROiJ»   CoXMIflSIONSKS— BsOinUlTIOK   OV   IXTBBSTATB   CoM- 
MERCB. 

Transportation  between  two  points  in  the  same  state  over  oonneeting  railroad 
lines,  one  of  which  lies  whoUy  in  another  state,  is  interstate  oomtneroe,  and  beyond 
the  lurisdict&on  of  the  South  Carolina  railroad  commission. 

Appeal  from  common  pleas  circuit  court  of  Marlboro  county;  J  H.  Hctd- 
90K,  Judge. 

This  was  a  complaint  by  £.  Stemberger  to  the  South  Carolina  railroad  com- 
mission against  the  Cape  Fear  &  Yadkin  Valley  Railroad  Company.  The 
commission  sustained  the  complaint,  and  the  railroad  company  aptMsaled  to 
the  circuit  judge  of  the  Fourth  drctiit,  who  dismissed  the  complaint.  From 
this  decision  the  plaintiff,  Stemberger,  appeals. 

Jo8,  H»  Earle,  Atty.  Gen.,  for  appellant.  Knox  LMngtttmt  for  respond* 
ent« 

SiMPSOK,  C.  J.  The  plaintiff,  (appellant,)  who  liv«s  at  Tatum,  Marlboro 
county,  had  consigned  to  him  from  Charleston,  S.  C,  a  ton  of  eommotsial 
fertiliKers.  The  railroad  route  from  Charles  to  Tatum  over  which  this  fertil* 
izer  was  transported  was  first  over  the  Northeastern  Railroad  and  the  Cheraw 
&  Darlington  Railroad  to  Cberaw,  both  roads  being  entirely  in  South  Caro- 
lina; thence  from  Chei-aw  over  the  Cheraw  A;  Safaibury  Railroad  to  Wadeaboro, 
M  North  Carolina,  this  road  being  partly  in  this  state  and  terminating  in  North 
Carolina,  at  Wadesboro;  thence  over  the  Carolina  Central  Railroad,  being  en« 
tirely  in  North  Carolina,  to  Shoe  Heel,  in  North  Carolina;  thence  over  the 
Cape  Fear  &  Yadkin  Valley  Railroad,  principally  in  North  Carolina,  to  Ta- 
tum, in  South  Carolina,  which  point  Is  about  six  miles  from  Bennettsville, 
8.  C,  where  the  railroad  terminates.  The  freight  charged  to  plaintiff  on  his 
ton  of  fertiliser  to  Tatum  was  f4.40,  while  the  freight  to  BennettsvUle,  6 
miles  further,  on  the  same  article,  was  only  f4.  Under  these  circumstances* 
the  plaintiff  complained  to  the  railroad  commission  that  the  defendant  was 
violating  section  1448,  Gton.  St.,  which  forbids  common  carriers  to  charge 
more  freight  on  the  same  goods  for  transporting  the  same  a  shorter  tlian  a 
longer  distance  In  one  continuous  carriage.  This  complaint  was  investigated 
by  the  railroad  commission,  the  defendant  resisting  the  complaint  upon  the 
grounds*  Firsts  that  BennettsyiUe  was  a  competitive  terminal  point,  and 
therefore  exempt  from  the  provisions  of  section  1448,  Gen.  Si.»  by  the  terms 
of  the  proviso  to  said  section;  And,  seeondf  that  the  railroad  state  commission 
had  no  jurisdiction  of  the  matter,  inasmuch  a»  it  involved  Interstate  com- 
roeroe.  These  defenses  were  overruled  by  the  railroad  commission,  and  the  de- 
fendant was  required  to  correct  its  rates,  and  to  refund  theexoessiv»ohargea. 
From  this  Judgment  the  defendant  appealed  to  the  circuit  judge  of  the  Fourth 
etrcuit,  who,  after  full  testimony  upon  the  question  whether  Bennettaville 
was  a  competitive  terminal  point,  sustained  defendant's  appeal  upon  both 
the  grounds  taken;  holding  that  Bennettsvitle,  beina  a  competitive  terminal 
point*  was  exempt  from  the  operation  of  sectioD  14&»  Gen.  St.«  and  also  tbiA 
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the  matter  intYolved  was  interstate  commerce,  and  tlierefofebeTondtheJaria- 
diction  of  the  state  railroad  commiesion.  He  consequently  decreed  and  ad- 
judged that  the  judgment  of  the  commission  be  reversed.  From  this  decree 
and  judgment  the  plaintiff  baa  appealed  to  this  court,  assigning  error  to  the 
circuit  judge  in  overruUng  the  two  grounds  upon  which  the  judgment  of  the 
commission  was  baaed. 

We  will  take  up  these  grounds  in  the  inverse  order  in  which  thej  were  dis- 
cussed by  the  circuit  judge.  And,  first,  did  the  railroad  commission  have  ju- 
risdiction ?  or  did  tbematter  involve  and  belong  to  interstate  commerce,  thereby 
depriving  the  state  commission  of  jurisdiction?  The  word  ''commerce"  is  a 
term  of  broad  signification.  It  embraces  considerably  more  than  the  mere  bar* 
gain  and  sale  of  goods  and  merchandise  and  other  property  between  indi  vidualo. 
Yes,  it  includes  all  the  instruments  by  which  it  may  be  conducted.  It  embraces 
transportation  by  railroads,  steam-boats,  ferries,  etc.,  and  all  common  carriers. 
It  may  be  carried  on  between  individuals  in  the  same  state,  or  over  railroads 
lying  in  the  same  state.  It  is  then  internal  commerce,  and  is  under  the  con- 
trol of  state  legislation.  Or  it  may  be  conducted  and  engaged  in  between  in- 
dividuals living  in  different  states,  or  transported  oyer  railroads  lying  in  and 
running  through  different  states.  It  is  then  interstate  con^mei'ce,  and  itfi 
regulation  belongs  to  congress.  Now,  here  was  a  purchase  by  the  plain- 
tiff, a  citizen  oi  South  Carolina,  of  a  ton  of  conimercial  fertilizer,  from  a 
citizen  in  Charleston,  both  of  the  same  state.  Thus  far,  this  transaction  bfr 
longed  to  internal  or  domestic  commerce,  and  would  be  subject  to  state  con- 
trol, if  any.  But  the  plaintiff  lived  at  Tatum,  in  Marlboro  county,  aome  dis- 
tance from  Charleston,  and  to  reach  him  his  fertilizer  had  to  be  transported 
hy  railroads  to  him;  and,  as  it  turns  out,  by  railroads, some  entirely  in  South 
Carolina,  some  in  North  Carolina,  and  others  partly  in  both.  Now,  while  it 
is  admitted  that  our  state  railroad  commission  has  jurisdiction  over  all  rail- 
roads commencing  and  terminating  in  the  state,  and  over  all  transportation  b^ 
tween  points  within  the  state,  yet  it  is  equally  true  that  it  has  no  jurisdiction 
over  transportation  running  from  the  state  into  another  state,  or  from  another 
state  into  this  state,  or  running  entirely  in  another  state.  Transportation  like 
that  suggested  in  the  two  first  classes  mentioned  would  be  Interstate  com- 
merce, while  that  in  the  last  class  would  be  the  domestic  commerce  od(  the 
state  in  which  it  mi^ht  be  conducted.  Applying  these  principles  to  the  case 
In  hand,  it  seems  that  only  two  of  the  railroads  over  which  this  ton  of  ferti- 
lizer was  transported  commence  and  terminate  within  the  limits  of  the  state,>r 
the  Northeastern  and  the  Cheraw  &  Darhngton;  and  if  the  question  here  had 
originated  out  of  the  freights  of  these  two  roads  only,  one  or  both,  then  there 
could  have  been  no  doubt  as  to  the  jurisdiction  of  the  commission.  But  the 
Cheraw  So  Salsbury  road  is  partly  in  this  state  and  partly  in  North  Carolina, 
and  the  Carolina  Central  road,  from  Wadesboro  to  Shoe  Heel,  is  entirely  ifi 
Nortli  Carolina,  and  then  the  Cape  Fear  &  Yadkin  Valley  is  partly  in  the  two 
states.  Our  commission  has  no  right  to  adjudicate  questions  of  freight  on 
roads  like  these  last  three,  for  the  simple  reason  that  they  are  not  South  Caro- 
lina roads.  Suppose  that  the  plaintiff  had  purchased  this  ton  of  fertilizer  ajt 
Cheraw,  and  had  then  consigned  to  himself  at  Wadesboro,  in  North  Carolina, 
could  our  railroad  commission  have  regulated  the  freight  on  that  transporta- 
tion ?  We  think  not  Or  suppose  he  bad  purchased  at  Wadesboro,  and  shipped 
to  Shoe  Heel,  certainly  upon  that  transportation  our  commission  could  have 
taken  no  jurisdiction,  let  the  freight  have  been  as  exorbitant  as  possible. 
Neither  would  shipping  from  Shoe  Heel  to  Tatum,  the  road  running  from 
North  Carolina  into  our  state,  have  given  the  commission  jurisdiction.  See 
our  own  case  of  CommUfsianera  v.  RaUroad  Co,,  22  S.  C.  220,  where  this 
court  said:  '*  Any  regulation  of  freights  for  the  transportation  from  Columbia^ 
in  this  state,  to  points  in  the  state  of  North  Carolina,  by  the  statutes  of  this 
state  is  beyond  the  power  of  the  state,  because  of  its  being  an  invasion  of  the 
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power  exci  naively  Tested  in  oongi-ess  bytheconBtftution  of  theUillied  States.*^ 
See,  also,  decision  of  Mr.  Justice  Field  in  the  case  of  Steamship  Co.  v.  Boards 
18  Fed.  Rep.  10,  (decided  17th  Septeniber,  1888,  Dist.  Ct.  Cal ;)  Lord  v.  Steatn- 
Ship  Co.,  102  U.  S.  541.  We  think  this  ton  of  fertilizer,  in  its  transportation 
from  Charleston  to  Tatum,  has  practically  taken  the  course  indicated.  First  it 
reached  Cheraw  on  South  Carolina  roads;  then  it  was  substantially  shipped 
anew  into  Noith  Carolina,  halting  at  Wadesboro,  to  be  reshipped  to  Shoe  Heel ; 
and  thence  back  into  South  Carolina  to  Tatum ;  the  route  being  partly  on 
roads  over  which  the  freight  thereon  would  be  subject  to  the  supervision  of 
the  commission  if  the  charges  complained  of  bad  been  made  there,  and  partly 
on  roads  over  which  the  commission  has  no  jurisdiction.  The  charges  com- 
plained of  arising  on  settlement  with  one  of  these  last  roads,  the  judgment  of 
the  circuit  judge  is  sustained  upon  the  ground  that  the  railroad  commission 
was  without  jurisdiction.  Having  reached  the  conclusion  above,  ft  is  need- 
less to  discuss  or  adjudicate  the  other  question  as  to  whether  Hennettsviile  i» 
a  competitive  terminal  point  in  the  sense  of  the  proviso  to  section  1443,  and 
therefore  exempt  from  said  section.  In  fact,  if  the  commission  had  no  juris- 
diction, the  case  whs  not  properly  before  that  commission,  and  the  question 
suggested  could  neitlier  have  arisen  before  it,  nor  have  been  legally  considered 
by  it.  We  do  not  regard  said  question  as  before  us.  We  therefore  pronounce 
no  judgment  thereon.  It  is  the  judgment  of  this  court  that  the  judgment  of 
the  circuit  judge  be  affirmed  upon  the  ground  hereinabove  given. 

MoIvsB  and  McGtOWAn,  JJ.,  conour. 


Meikhard  et  al.  o.  Strickland  et  aL 
(Supreme  Court  of  South  Caroliria.    October  29, 1888.) 

1.  Chattsl  Hortgaoks— Effect—Absionment  fob  Benefit  of  Creditobs— PasFUfe- 

BNCE8. 

A  debtor  while  in  New  York  executed  on  bis  stock  of  goods  in  South  CaroUiia  m 
mortgage  to  his  wife  lor  money  advanced  by  her,  and  two  days  thereafter  tivo 
other  mortgages  to  his  former  partner  to  secure  demand  notes  which  were  substi- 
tuted for  other  notes,  a  large  part  of  which  were  not  then  due.  The  parties  then 
returned  to  South  Carolina,  and  in  a  few  days  the  debtor  surrendered  the  goods  to 
an  agent  of  the  mortgagees,  and  left  the  state.  Held,  that  the  mortgages  amounted 
to  a  general  assignment  with  preferences  to  the  mortgagees,  and  were  therefore 
▼old,  under  Gen.  St.  S.  C.  1882,  $  2014,  prohibiting  assignments  with  preferences.' 

2.  Assignment  fob  Benefit  of  Crbditobs  —  Suit  bt  Creditobs  —  AppoiNTMsirr  or 

Receiyeb. 

An  action  to  restrain  a  sale  under  such  mortgages,  and  for  the  appointment  of  a 
leoeiyer.  may  be  maintained  by  creditors  without  first  obtaining  a  judgment  st 
law,  under  Oen.  St.  S.  C.  1882,  |  2016,  providing  that  creditors  may  attack  an  as- 
slgnment  for  the  benefit  of  creditors  beaore  obtaining  judgment. 
8.  Same— Non-Joinder  of  Parties. 

In  such  action,  an  objection  that  others,  to  whom  the  debtor  had  transferred 

Sroperty  at  about  the  same  time  the  mortgages  were  given,  were  not  made  pwrties 
efendant,  cannot  be  sustained,  where  the  decree  granting  the  injunoUon  proTided 
for  joining  them  as  defendants. 
4.  Same— Delfvert  of  Property  to  Receiver. 

Such  mortgages  being  invalid,  it  cannot  be  objected  that  the  court  had  no  juris- 
diction to  order  the  property  to  be  taken  from  the  mortgagees,  and  delivered  to  r»> 
oelvers  pending  litigation,  unless  the  mortgagees  were  shown,  to  be  insolvent. 
0.  Injunction— Bond — Non-Residbnt  Pluiintiffs. 

Under  Code  Civil  Proc.  S.  C.  §  245,  providing  that,  where  no  provision  Is  made  hy 
statute  as  to  security  on  injunction,  the  judge  shall  require  a  bond  with  or  without 
sureties,  it  cannot  be  assigned  as  error  that  non-resident  plaintiffs  were  permitted 
to  i^ve  bond  without  sureties. 

Appeal  frcvm  common  pleas,  circuit  court  of  Kershaw  county;  J«  B.  Kkr«- 
J3HAW,  Judge. 


^  Bee  note  at  end  of  case. 
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Action  by  Meinhard  Bros.  &  Co.,  H.  B.  Claflin  &  Go.,  and  Bemheim,  Bauer 
A  Go.  against  0.  H.  Strickland,  Teresa  H.  Strickland,  S.  A.  Arnstein,  and 
J.  L.  Haile,  to  restrain  a  sale  under  certain  mortgages  executed  bj  0.  H. 
Strickland  upon  his  stock  of  goods,  and  to  have  the  mortgages  declared  void, 
as  in  violation  of  Gen.  St.  S.  G.  §  2014,  making  assignments  with  prefer- 
ences void,  and  for  the  appointment  of  a  receiver.  Gen.  St.  S.  G.  §  2016, 
provides  that,  "whenever  any  debtor  shnll  assign  his  or  her  property  for  the 
benefit  of  his  or  her  creditors,  it  shall  and  may  be  lawful  for  any  creditor  or 
creditors  of  the  said  debtor  *  *  *  either  to  attack  and  set  aside  the  said 
deed  of  assignment,  or  to  enforce  the  provisions  thereof,  or  for  any  other  pur- 
pose whatever,  without  tlrst  obtaining  and  entering  up  judgment  against  the 
snid  debtor  upon  the  claim  or  demand  so  held  by  the  said  creditor  or  cred- 
itors." Gode  Glvil  Proc.  §  245,  provides  that  "when  no  provision  is  made  by 
statute  as  to  security  upon  an  injunction,  tlie  court  or  judge  shall  require  a 
written  undertaking  on  the  part  of  the  plaintiff,  with  or  without  sureties,'' 
to  secure  the  payment  of  damages  to  the  party  enjoined.  From  an  order 
granting  an  injunction  and  appointing  a  receiver  defendants  appeal. 

W.  Jf .  Shannon,  C.  L,  Winkler,  Nelson  c§  Blakeney,  and  W.  D.  Tran- 
tham,  for  plaintiffs.    /.  T.  Hay,  for  defendants. 

MoIvisR,  J.  On  the  2l8t  of  March,  1888,  the  appellant  G.  H.  Strickland,  a 
merchant  of  the  town  of  Gamden,  S.  G.,  being  at  the  time  in  the  city  of  New 
York,  executed  a  mortgage  in  favor  of  his  wife,  the  appellant  Teresa  H. 
Strickland,  "upon  all  of  his  stock  of  goods  in  his  store  in  the  town  of  Gam- 
den, S.  G.,  together  with  the  fixtures,  etc.,  and  other  credits  pertaining  to  his 
business,  to  secure  the  payment,  on  demand,  of  the  sum  of  forty-seven  hun- 
dred dollars;  alleging  in  said  mortgage  that  the  property  therein  described 
was  worth  the  sum  of  twenty-eight  thousand  dollars."  On  the  23d  of  March, 
1888,  the  said  G.  H.  Strickland,  being  still  in  New  York,  executed  a  second 
mortgage,  in  favor  of  the  appellant,  8.  A.  Arnstein,  upon  the  same  stock  of 
goods,  to  secure  the  payment  on  demand  of  two  notes,  both  bearing  date  23d 
of  March,  1888,— one  for  the  sum  of  $6,014.36,  and  the  other  for  the  sum  of 
4M75.  Immediately  thei-eafter,  Strickland  and  wife,  accompanied  by  Arn- 
'  stein,  left  New  York,  and  arrived  in  Gamden  on  the  26th  of  March,  1888; 
and  on  the  28th  of  March,  1888,  the  stock  of  goods  covered  by  these  mort- 
gages was  surrendered  by  G.  H.  Strickland  to  the  defendant  Haile,  as  agent 
of  the  moi*tgagees,  who  took  possession,  and  advertised  the  same  for  sale  on 
the  16th  of  April,  1888,  under  said  mortgagee.  On  the  same  day  of  the  sur- 
render of  the  goods  G.  H.  Strickland  and  Arnstein  left  the  state  together,  and 
on  the  following  day  Mrs.  Strickland  also  left  Gamden;  G.  H.  Strickland  al- 
leging that  he  left  to  seek  for  employment  elsewhere,  and  that  his  wife  left  to 
visit  her  mother  in  Anderson,  while  Arnstein  says  that  he  returned  to  his 
home  in  the  city  of  New  York,  visiting  Knoxville,  Tenn.,  on  his  way  home. 
On  the  27th  of  March,  1888,  the  day  before  the  surrender  of  the  goods,  it  is 
admitted  that  Strickland  and  wife  took  goods  from  the  store  to  the  amount  of 
about  $125,  which  defendants  claim  were  charged  to  Strickland  on  the  books 
of  the  store,  which  were  carried  to  the  residence  of  Strickland,  where  they 
were  at  the  time  the  goods  in  the  store  were  taken  possession  of  by  the  agent 
of  the  mortgagees,  and  where  they  still  remain,  as  defendants  allege.  It  is 
also  admitted  that  about  the  same  time,  probably  on  the  same  day,  G.  H. 
Strickland  transferred  to  Springs,  Heath  &  Go.  accounts  due  to  him  "for 
about  $2,000,  to  secure  them  for  about  $1,300,  money  advanced  by  them  to 
defendant  in  the  conduct  of  his  business,  which  said  accounts  are  not  worth 
more  than  the  amount  due  Springs,  Heath  &  Go."  It  is  alleged  on  behalf  of 
the  defendants  that  the  consideration  of  the  mortgage  to  Mrs.  Strickland  was 
money  loaned  by  her  at  previous  times  to  her  husband,  which  she  had  derived 
from  the  estates  of  her  deceased  father  and  brother;  and  tbatthe  considera- 
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tion  of  the  mortg^age  to  Arnstein  was  two  notes,  the  larger  of  which  was  to 
take  up  three  notes  given  by  Strickland  to  Arnstein  on  the  1st  of  Jannary. 
1887,  payable,  respectively,  in  one,  two,  and  three  years,  for  the  interest  of 
Arnstein  in  a  partnership  which  had  previously  existed  between  himself  and 
G.  H.  Strickland,  which  was  dissolved  on  the  1st  of  January,  1887,  and  that 
the  smaller  note  (^75)  was  given  for  money  advanced  by  Arnstein  to  €.  H. 
Strickland  during  his  last  visit  to  New  York,  when  the  mortgages  were  ex- 
ecuted **to  enable  him  to  meet  some  of  his  liabilities,  and  to  return  home.** 

On  the  7tb  of  April,  1888,  this  action  was  commenced  to  enjoin  the  sale 
under  the  mortgages,  to  bave  the  same  declared  null  and  void  as  in  violation 
of  the  assignment  act;  and  for  the  appointment  of  a  receiver,  etc.  The  mo- 
tion for  an  injunction  and  the  appointment  of  a  receiver  was  heard  by  his 
honor.  Judge  Kershaw,  upon  the  complaint  and  answers  of  the  several  de- 
fendants, together  with  affidavits  submitted  on  both  sides;  and  on  the  21st 
April,  1888,  he  rendered  his  decree,  in  which  he  says:  "The  motion  was  elab- 
orately argued  by  counsel  on  both  sides.  After  due  consideration  of  the  ao- 
thonties  from  Wilks  v.  WcUker  and  Austin  v.  MarxU  to  Maffovem  v.  Rieh- 
ard  and  Pool  v.  Huntf  [probably  a  misprint  for  Lamar  v.  Pool^  hereafter 
cited,]  I  am  constrained  to  hold  the  proceedings  and  conduct  of  C.  H.  Strick- 
land, in  regard  to  his  property  and  assets,  as  accomplishing  the  identical  re- 
sults usually  obtained  by  a  general  assignment  for  the  benefit  of  creditors, 
with  preferences,  though  mortgages  and  specific  assignments  of  portions  of 
his  property  to  individual  creditors  have  been  employed  for  that  purpose.  All 
these  transactions  were  accomplished  within  a  very  few  days,  and  must  be 
considered  as  constituting  a  scheme  for  the  purpose  of  closing  his  business  on 
the  part  of  G.  H.  Strickland,  and  not  done  in  the  course  of  business,  and  for 
the  purpose  or  with  a  view  of  continuing  the  same;  and  the  advantages  se- 
cured to  certain  of  the  creditors,  to  the  exclusion  of  many  others,  accom- 
plishes the  very  result  which  it  was  the  object  of  the  assignment  act,  as  said 
in  Magowm  v.  Hichard,  to  <cut  up  root  and  branch/  To  sustain  these 
transactions  would  be  entirely  to  defeat  the  purposes  of  the  statute.  A  per- 
son cannot  be  permitted  to  accomplisli  a  result,  by  indirect  and  evasive  meas- 
ures, which  the  law  expressly  forbids;  certainjy  not  in  a  court  of  equity." 
He  therefore  rendered  judgment  granting  an  order  for  injunction,  and  for  the 
appointment  of  receivers, enjoining  all  creditors  from  suing  and  calling  them 
in  to  prove  their  demands.  The  plaintiffs  were  required  to  enter  into  the 
usual  injunction  bond  in  the  sum  of  01,000,  without  security;  and  it  was  also 
ordered  "that  the  plaintiffs  have  leave  to  make  as  additional  parties  defend- 
ant hereto,  by  proper  amendments  and  service  of  summons.  Springs,  Heath 
A  Go.,  wiio  are  said  to  be  in  possession  of  a  portion  of  the  assets  of  said  G.  H. 
Strickland." 

From  this  judgment  defendants  appeal  upon  the  following  grounds:  "f  1) 
That  his  honor  erred  in  not  deciding  that  the  verification  of  the  complaint 
herein  was  insufficient  in  law.  (2)  That  his  honor  eri-ed  in  not  deciding  that 
the  plaintiffs,  not  having  any  legal  evidence,  by  affidavit,  sworn  complaint, 
or  otiierwise,  upon  which  the  rule  to  show  cause  could  be  based,  that  the 
complaint,  rule  to  show  cause,  and  all  proceedings  thereunder  should  be  dis- 
missed, {d)  That  his  honor  erred  in  not  deciding  that  he  was  without  juris- 
diction to  near  the  cause  and  grnnt  relief,  it  not  appearing  that  the  plaintiffs 
had  recovered  judgment,  or  exhausted  their  legal  rem^ies.  (4)  That  his 
honor  erred  in  holding  that  the  transactions  between  G.  H.  Stridcland  and 
the  creditors  to  whom  he  gave  security  for  their  debts,  amounted  to  a  general 
assignment  for  the  benefit  of  creditors,  with  preferences.  (5)  That  bis  honor 
erred  in  not  deciding  that  the  plaintiffs  had  not  furnished  any  1^^  evidence 
as  to  the  allegations  of  their  complaint,  as  to  the  indebtedness  of  G.  H.  Strick- 
land, his  alleged  insolvency,  any  mortgages  or  transfers  executed  by  him  to 
any  of  his  creditors,  and  other  matters  upon  which  the  rule  tp  show  cause 
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and  the  order  thereon  of  his  honor  is  based.  (6)  That  his  honor  erred  in  not 
deciding  that  Bpringrg,  Heath  A  Co.  and  others,  to  whom  it  was  alleged  in 
complaint  that  C  H.  Striclcland  had  transferred  and  assigned  choaes  in  ac- 
tion, were  necessary  parties  to  the  proceedings  herein,  and  in  not  dismissing 
the  proceedings  herein,  because  they  were  not  made  parties.  (7)  That  his 
honor  en*ed  in  not  requiring  the  plaintiffs  to  give  security  on  injunction,  the 
plaintiffs  not  being  citizens  of  this  state,  and  the  rules  of  court  requiring  that 
non-resident  plaintiffs  should  give  security.  (8)  That  his  honor  erred  m 
granting  an  injunction  and  i^ipointing  a  receiver  in  this  cause,  he  being  with- 
out jurisdiction  in  the  premises,  and  there  being  no  legal  evidence  before  him 
to  sustain  his  rulings.  (9)  Tiiat  his  honor  erred  in  not  dismissing  the  pro- 
ceedings herein*" 

Instead  of  talcing  up  these  grounds  in  regular  consecutive  order,  we  will 
proceed,  first,  to  consider  the  question  raised  by  the  fourth  ground,  which 
seems  to  be  regarded  by  counsel  as  tlie  most  material  leaving  the  other 
grounds  to  be  considered  hereafter.  That  question  has  been  before  this  court 
in  various  forms,  on  several  recent  occasions,  and  the  principUs  upon  which 
it  is  to  bo  determined,  as  it  seems  to  us,  ought  now  to  be  regarded  as  settled. 
From  the  case  of  Wilks  v.  Walker,  22  S-  C.  108,  (decided  6th  January,  1885*) 
down  to  the  case  of  Maffaf>em  v.  Richard.  27  S  C.  272,  8  S.  £.  Bep.  340, 
^decided  20tb  September,  1887,)  this  court  has  uniformly  held  that  while  an 
insolvent  debtor  may,  by  banaflde  mortgages,  intended  merely  as  securities, 
give  a  preference  to  one  or  more  of  his  creditors,  yet  if  such  mortgas^es  are 
really  designed  to  operate,  not  merely  as  securities,  but  as  the  means  of  trans- 
ferring his  property  to  one  or  more  of  his  creditors  in  preference  over  others, 
then  they  must  be  regarded  as,  in  effect,  though  not  in  form,  an  assignment, 
and,  coming  within  the  mischief  intended  to  be  auppivssed  by  section  2014, 
Oen.  St.,  must  be  declared  null  and  void.  As  it  is  well  expressed  by  the  chitf 
justice  in  Lamar  v.  Pool.  26  8.  C.  445,  446,  2  8.  £.  Kep.  822,  ''that  it  is  not 
absolutely  necessary  for  a  pi^r  to  be  in  the  form  of  a  general  assignment  for 
the  benefit  of  creditors,  in  which  a  preference  is  given  to  render  it  void  un- 
der section  2014,  Gen.  St.,  but  that  any  papers,  wiiether  single  or  more  than 
one,  connected  with  each  other,  operating  as  an  assignment  and  intended  to 
give  a  preference,  shall  have  that  effect.  In  other  words,  any  attempted 
evasion  of  the  act  in  form,  while  the  end  prohibiteiMs  accomplished,  though 
not  in  violation  of  the  terms  of  the  act,  is.  yet  a  violation  of  its  spirit,  and 
therefore  as  violative  of  the  act  as  though  contrary  to  its  express  terms  in 
form. "  Or,  as  is  said  by  Mr.  Justice  McQowam  in  Awttin  v.  Morris f  23  &  €. 
405:  "It  is  said,  however,  that  there, was  no  assignment,  but,  on  the  con- 
trary, mortgages  which  the  party  might  legally  make.  This  may  be  so  if  the 
papers  were  genuine  mortgages,  executed  bonafldep  for  the  purpose  of  secur- 
ing certain  debts.  But  if  they  were  put  in  tlnd;  form  as  a  mere  device  to 
evade  the  law;  if  the  transaction  was  in  fact  a  trMnafer  of  the  whole  property 
in  payment  of  certain  claims,  to  the  exclusion  of  all  others;  if  the  instruments 
in  e^ect  accomplished,  and  were  intended  to  accomplish,  the  very  purpose  of 
an  assignment  under  another  name, — should  the  transaction,  in  the  form  as- 
sumed, receive  the  sanction  of  the  court,  and  be  enforced  as  suchV  It  seems 
to  us  that  the  court  cannot  sustain  an  evasion  of  that  kind  simply  for  the 
reason  that  the  parties  did  not  call  it  an  assignment."  It  is  plain,  then, 
that,  in  cases  of  this  kind,  the  question  is  mainly  one  of  fact,  as  to  the  inten- 
tion of  the  parties.  If  the  instruments  employed  were  bona  fide  intended 
merely  as  security,  and  not  as  a  means  of  evading  the  provisions  of  the  as- 
signment act,  then  they  do  not  fall  within  the  purview  of  that  act;  but  if,  an 
the  contrary,  the  instruments  resorted  to,  whatever  noay  be  their  form,  were 
intended,  not  merely  as  security,  but  as  a  means  of  transferring  the  debtor's 
property  to  the  favored  creditor  to  the  exclusion  of  others,  with  a  view  to 
evade  the  provisions  of  the  assignment  act,  then  they  must  be  regarded  as 

Digitized  by  VjOOQIC 


'842  SODTHEAfiTERN   REPORTER.  [S.  C 

iMiU  iahd  void  under  the  provisions  of  that  act.  As  is  said  by  the  chief  jos- 
tice  in  Lamar  v.  Pool,  ttupra :  "In  all  of  these  cases,  where  the  instruaient 
assailed  as  contrary  to  section  2014  does  not,  in  its  form,  violate  that  section, 
having  ear-marks  tliat  cannot  be  mistaken,  the  question  must  hinge  upon  the 
intent  of  the  parties.  Is  the  paper  a  bonajide  mortgage,  intended  as  a  secu- 
rity, which  the  law  allows?  or  was  it  intended  as  an  assignment,  in  which  the 
particular  creditor  is  preferred,  the  form  of  the  paper  having  been  adopted  to 
evade  the  act?  This  question  in  such  a  case  becomes  a  question  of  fact."* 
Accordingly  we  find  that  the  cases  of  Vemer  y.McQhee,  26  S.  G.  248,  2  S.  £. 
Rep.  118,  Lamar  v.  Pool,  supra;  and  Magof>em  v.  Richard^  supra, — relied 
on  by  counsel  for  appellants  as  shaking,  or  at  least  qualifying,  tiie  doctrine 
of  the  previous  cases, — all  turned  upon  this  question  of  fact,  and,  so  far  from 
qualifying  or  limiting  any  of  tlie  previous  cases,  expressly  recognize  their  au* 
thorlty.  In  Vemer  v  McQhee  the  circuit  judge  found  as  matter  of  fact  that 
the  purchase  of  the  goods  of  the  debtor  by  the  creditor  McGbee,  there  sought 
to  be  impeached,  was  a  bona  fide  transaction,  and  not  intended  in  evasion  of 
the  assignment  act;  and  this  court  affirmed  that  finding  of  fact,  saying  that 
tlie  case  was  not  analogous  to  either  Wilks  v.  Walker  or  Austin  v.  Morris, 
'  bectiuse  in  those  cases  the  fact  was  found  to  be  exactly  otherwise.  In  Lamar 
V.  Pool  the  circuit  judge  found,  as  matter  of  fact,  that  the  mortgage  there 
questioned  wtis  intended  as  a  Oona  fids  security  merely,  and  not  as  a  means 
of  evading  the  assignment  act^  which  finding  of  fact  was  affirmed  by  this 
court,  and  Irhe  decision  turned  upon  that  fact,  and  the  ewes  of  Wilks  v. 
Walker  and  Austin  v.  Morriit  were  expressly  recognized.  So,  also,  the  de- 
cision in  Magovem  v.  Uiekard  rested  entirely  upon  the  fact  that  the  mort- 
gage given  by  Richards  to  BoUman  was  an  ordinary  mortgage,  intended  merely 
as  a  security,  and  not  as  a  device  to  evade  the  provisions  of  the  assignment 
act.  All  that  was  said  in  that  case  in  regaixi  to  the  csisee  of  Wilks  v.  Walker 
and  Austin  v.  Morris  was,  what  we  say  here,  that  those  cases  did  not  touch  the 
doctrine  which  had  been  expressly  conceded  in  the  latter  case, — that  a  debtor 
might,  by  an  ordinary  mortgage,  intended  bona  fide  as  a  security  merely,  pre- 
fer one  creditor  over  another  The  difference  between  the  two  things  is  ob- 
vious. A  debtor,  in  embarrassed  circumstances,  may  give  a  mortgage  to  one 
or  more  of  his  creditors  for  the  honest  purposes  of  security  merely,  because 
he  may  thereby  obtain  time,  or  perhaps,  as  in  Magovem  v.  Richard,  further 
advances,  whereby  he  may  be  enabled  to  work  out  his  difllculties,  aud  be  en- 
abled to  pay  all  of  his  creditors;  but  where  the  mortgage  is  given  with  no 
such  view,  but,  on  the  contrary,  for  the  purpose  of  enabling  the  favored  cred- 
itor to  close  up  his  business  speedily,  and  obtain  the  first  fruits  of  the  pro- 
ceeds of  the  sale  of  the  debtor's  property,  the  transaction  cannot  well  be  re- 
garded as  anything  other  than  a  device  to  evade  the  provisions  of  the  assign- 
ment act,  as  it  is,  in  effect,  though  not  in  form,  an  assignment  of  his  property 
for  the  l)enefit  of  one  creditor  to  the  exclusion  of  others;  and  this  the  law 
forbids. 

It  seems  to  us,  therefore,  that  Judge  Kershaw  took  the  correct  view  of  the 
law,  and  the  only  remaining  question  on  this  branch  of  the  case  is  whether 
he  erred  iu  his  finding  of  fact.  Under  the  well-settled  rule  we  will  not  inter- 
fere with  such  finding,  Ainless  it  is  without  any  testimony  to  support  it,  or  is 
manifestly  against  the  weight  of  the  testimony.  It  certainly  cannot  be  said 
that  there  is  no  testimony  to  support  his  conclusion,  and  we  cannot  say  that 
it  is  manifestly  against  the  weight  of  the  evidence.  On  the  contrary,  it 
seems  to  us  that  there  are  several  circumstances,  appearing  among  the  ad- 
mitted or  undisputed  facts,  which  tend  strongly  to  support  his  conclusion. 
It  is  clear  to  our  mind  that  when  0.  H.  Strickland  executed  these  mortgages 
his  purpose  was  not  to  gain  time  from  his  favored  creditors,  and  thereby  en- 
able him  to  continue  business.  The  debt  to  his  wife,  assuming  it  to  have 
been  a  valid  obligation,  so  far  as  appears  from  the  testimony,  was  for  the  first 
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time  pot  into  lefi^  form  when  the  mortgage  to  her  was  Executed,  and  there  is 
nothing  whatever  to  sliow  that  this  was  done  with  a  view  to  gain  time.  On 
the  contrary,  the  inference  would  be  the  other  way.  As  to  the  debt  to  his 
former  partner  and  friend,  Amstein,  it  is  quite  certain  that  there  was  no  such 
purpose  in  giving  that  mortgage.  On  the  contrary^  a  very  large  part  of  it 
was  not  then  due,  and,  instead  of  gaining  time  on  that  debt  by  giving  the 
mortgage,  its  maturity  was  advanced  nearly  two  years  as  to  a  large  part  of  it. 
The  very  fact  that  when  this  mortgage  was  given  notes  not  due  until  Ist  Jan- 
uary, 18B9,  and  1st  January,  1890,  were  taken  up,  and  a  new  note,  payable 
on  demand,  was  substituted  therefor,  is  a  very  strong  circumstance  to  show 
that  the  purpose  was  to  do  exactly  what  was  done  wichin  a  very  few  days 
thereafter,  in  fact,  considering  that  the  parties  were  all  in  New  York  when 
the  mortgages  were  executed,  and  that  the  mortgaged  property  was  in  Cam-. 
den»  just  about  as  soon  as  it  could  have  been  done.  But,  without  going  into 
a  discussion  of  the  facts,  it  seems  to  us  that  the  circumstances  of  the  case 
point  strongly  to  the  conclusion  reached  by  the  circuit  judge, — that  these  mort* 
gages  were  not  intended  bona  flde  as  security  merely,  but,  on  the  contrary, 
were  designed  to  effect  precisely  the  same  result  as  if  a  formal  deed  of  assign* 
ipent  had  been  made. 

The  first  ground  of  appeal  was,  as  we  supposed,  and  as  counsel  for  respond* 
enta  manifestly  uoilerstood,  abandoned;  but  counsel  for  appellants*  in  his 
argument  here^  states  it  in  this  way:  *^Tlie  fii^t  exception  will  not  be  urged* 
as  it  is  not  desired  that  this  case  should  rest  upon  a  technical  irregularity  in 
the  verification  of  the  complaint  by  the  plaintiffs'  attorneys;"  but  in  discuss- 
ing his  second  and  fifth  grounds  be  seems  to  take  the  position  that,  inasmuch 
as  the  complaint  was  verified  only  by  the  plaintiffs'  attorneys,  all  the  allega* 
tions  therein  contained,  based  on  their  information  and  belief,  must  be  disre- 
garded as  not  proved.  We  are  somewhat  at  a  loss  to  reconcile  these  two  po- 
sitions; but,  inasmuch  as  it  does  not  appear  that  any  of  the  questions  raised 
by  the  first,  second  or  fifth  exceptions  were  either  presented  to  or  passed  upon 
by  the  circuit  judge,  no  such  questions  can  be  considered  here.  We  may  add, 
however,  that  the  undisputed  facts  admitted  in  the  answers,  either  expressly 
or  by  a  failure  to  deny  them,  may  be  regarded  as  sufficient  to  sustain  the  find- 
ings .of  fact  below,  and  certainly  such  admissions  would  be  sufficient  legal  ev- 
idence. 

The  third  ground  is  disposed  of  by  the  express  terms  of  the  provisions  of 
section  2016,  Gen.  8t.,  which  dispense  with  the  necessity  for  obtaining  judg- 
ment and  exhausting  legal  remedies  before  instituting  an  action  of  this  kind. 
The  position  is  token  by  appellant  that  the  provisions  of  this  section  apply 
only  where  an  attack  is  made  upon  a  formal  deed  of  assignment;  but  if,  as 
we  have  seen,  siicli  a  transaction  as  that  brought  in  question  here  is  to  be 
treated  as  if  such  formal  deed  of  assignment  had  been  made,  it  is  quite  clear 
that  the  position  taken  by  appellant  cannot  be  sustained. 

In  view  of  the  fact  that  the  judgment  appealed  from  expressly  provides  for 
making  Springs,  Heath  &  Co.  parties  defendant  to  this  action,  we  are  unable 
to  perceive  the  pertinency  of  the  sixth  ground  of  appeal. 

The  seventh  ground  of  appeal  cannot  be  sustained.  The  circuit  judge  was 
acting  strictly  within  the  limits  of  his  discretion  in  not  requiring  security  on 
the  injunction  bond.  Code,  §  245.  The  security  for  the  costs  of  an  action 
which  may  be  required  of  a  non-resident  plaintiff  is  a  totally  different  thing 
from  the  injunction  bond  required  by  the  section  of  the  Code  just  cited,  and 
the  two  things  should  not  be  confounded.  -  There  does  not  appear  to  have 
been  any  application  for  security  for  costs  provided  for  by  the  rule  of  courts 
and  therefore  such  application  was  neither  gr<inted  nor  refused.  There  is 
nothing  to  prevent  a  non-resident  plaintiff  from  maintaining  an  action  in  the 
courts  of  the  state,  without  giving  security  for  costs,  unless  there  is  an  order 
requiring  such  security,  which  order  should  only  be  granted  upon  due  notice. 
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The  eighth  ground,  which  raises  the  question  of  Jurisdiction  ia  such  gen- 
eral terms  as  do  not  indicate  the  point  of  objection  to  the  Jurisdietioa,  might 
be  passed  over  for  that  reason.  We  will*  however,  consider  the  point  which, 
as  we  learn  from  the  argument  only,  was  intended  to  be  raised.  That  poinl 
is  that,  inasmuch  as  the  mortgagee  of  personal  property  is  to  be  regarded  as 
the  real  owner  after  condition  brokoTi,  Judge  Kershaw  had  no  jurifldictioa 
to  order  the  mortgaged  profierty  to  be  taken  from  tlie  possession  of  the  mort- 
gagees, the  owners,  and  delivered  to  the  receivers,  pending  the  litigation,  un- 
less the  mortgagees  had  been  shown  to  be  insolvent.  Whether  this  is  really 
a  question  of  jurisdiction  we  need  not  stop  to  inquire,  as  the  position  taken 
by  appellant  rests  upon  a  ground  which,  as  we  have  seen,  is  untenable;  and 
that  is  that  the  mortgages  were  valid  instruments  as  such.  The  ninth  ground 
.  is  too  general  to  require  further  notice.  The  judgment  of  this  court  is  that 
the  judgment  and  order  of  Judge  Kbbshaw  be  adirmed. 

Simpson,  0.  J.,  and  McQowak,  J.,  concur. 

NOTE. 

Chattel  Mortoaoe— What  Constitutbs— Assionmbht  for  Bbnifft  of  CaHDrrou. 
A  chattel  mortgage  covered  substantially  all  the  debtor's  property,  which  was  worth 
no  more  than  its  amount.  The  mortgagee  was  to  take  immediate  poeeesaSon  by  as 
Agent,  and  proceed  to  dispose  of  the  mortgaged  goods,  and  apply  the  proceeda  in  psf- 
ment  of  his  debt.  It  appeared  that  the  debtor  honestly  believed  that  the  goods  woiud 
be  more  than  sufficient  to  cover  the  mortgage  debt.  Held,  that  the  transaotioiL  oooid 
sot  be  considered  as  virtually  an  assignment.  Van  Patten  v.  Thompson,  (Iowa,)  84  H. 
W.  Rep.  768.  In  lowctj  a  debtor  in  failing  cironmstanoeB  may  mortgage  the  whole  of 
his  propert^r  for  the  security  of  a  portion  of  his  oreditors,  even  though  the  effeoi  of 
the  transaction  is  to  defeat  the  collection  of  his  unsecured  debts.  Wnite-Lead  O).  v 
Haas,  88  N.  W.  Rep.  S67.  Bee,  also,  note,  and  cases  cited  therein.  A  debtor  has  the 
right  to  prefer  his  oreditors  and  pay  or  secure  those  preferred.  The  execution  of  chat- 
tel mortgases  to  preferred  creditors,  If  made  in  good  faith  to  aeoare  Inma/lcls  debts, 
even  if  xnade  to  a  considerable  number  of  such  oreditors  at  or  about  the  same  time,  bo 
tnuBt  being  created,  will  not  constitute  an  assignment  for  the  benefit  of  creditors  if  not 
so  intended.  Davis  v.  Scott,  (Neb.)  84  N.  W.  Rep.  853.  A  mortgage  or  other  cotivey- 
«noe  of  a  portion  of  the  property  of  an  insolvent  debtor,  with  the  bona  fide  Inteatioa  of 
securing  one  or  more  creditors,  does  not  operate  as  a  general  asaignipeat.  Boaas  v. 
Carter,  (Neb.)  81  N.  W.  Rep.  881,  and  cases  cited  in  note.  Under  the  KentuOcy  stat- 
ute, the  transfer  by  an  insolvent  debtor  of  various  parts  of  his  property  to  certain  ored- 
itors, who  have  knowledge  of  his  insolvency,  vrith  intent  to  prefer  such  crediton  to 
others,  operates  as  a  general  assignment  and  transfer  of  the  debtor'a  entire  estate  ftnr 
the  benefit  of  all  his  creditors  pro  ratOf  and  the  levy  of  an  attachment  after  oa^  u^ 

fives  the  attaching  creditor  no  prioritv  over  other  general  creditors.  James  v.  Sigler, 
S.  W.  Rep.  683.  In  Indiana^  an  assignment  by  a  partnership  of  all  the  firm  assets, 
preferring  certain  creditors,  is  neither  a  sale,  a  mortgage,  nor  a  sale  in  the  natore  sf  a 
mortgage,  and,  at  the  suit  of  an  unpreferred  oreditor4  will  be  declared  to  bo  an  aasiga- 
ment  for  the  equal  benefit  of  all  creditors.  Rubber  Co.  v  Falley,  30  Fed.  Rep.  808.  In 
general  as  to  wnat  constitutes  an  assignment  for  benefit  of  creditors,  and  what  a  mort- 
gage, see  Bank  v.  Noe,  (Tenn.)  5  S  w.  Rep.  488;  Landauer  v.  Victor,  (Wis.)  84  N.  W. 
Rep.  229;  Collier  v.  Wood,  (Ala.)  4  South.  Rep.  840;  MoGann  v.  Hill,  (Ky.)  4  8.  W. 
Rep.  887:  Brown  v.  Guthrie,  (Nv  Y.)  18  N.  E.  Rep.  254.  On  the  general  subject  of  pref- 
erences in  assignments,  see  tlie  note  to  Rubber  Co.  v.  Falley,  supra;  LoomlB  v.  Stew- 
art. (Iowa,)  89  N.  W.  Rep.  660,  and  note;  Vincent  v.  McAlpin,  (Ky.)  9  B.  W.  Rep.  Ill, 
and  note. 

MAaRUDEB  et  aL  v.  Clayton  et  al. 

{Supreme  Cowrl  of  South  CaroUna.    October  IS,  1888.) 

1.  Fraudulent  Convbyancbs — ^Action  to  Set  Aside— Evidbncb. 

Where,  in  a  suit  to  set  aside,  as  fraudulent,  sales  of  chattels  made  under  a  Uen 
and  a  mortgage,  all  the  parties  connected  with  the  sales  testify  that  they  were  eb* 
tlrely  fair,  and  it  appears  that  the  lien  sale  was  ma4e  by  the  anerilC,  ana  that  hetii 
sales  were  regularly  advertised,  a  finding  that  the  sJales  were  not  fraudulent  ia  not 
clearly  against  the  weight  of  tne  evidence,  though  the  sales  were  made  hastily, 
and  without  proper  attention  to  detail,  and  the  property  was  not  immediately  te- 
moved. 
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2.  Peaotiob  IK  CivTh  Cases— DI8M788AL. 


Where  an  aoiioii  is  brought  for  ^oods  sold  and  deUirered,  and  also  to  set  aside,  ae 

"  ilent,  certain  transfer 
.  nplaint,  on  failure  to  i  ^  . 

the  aebtor  is  fully  admitted,  since,  in  such  case,  a  personal  judgment  should  be  ren- 


fraudulent,  certain  transfers  of  the  debtor^s  property,  it  is  error  to  dismiss  the 

ud,  ^  ■        * 


complaint,  on  failure  to  prove  the  alleged  fraud,  when  the  cause  of  action  against 

the  debtor  is  fully  w'    ' '        "^ '"  " ^-.-  -.-- 

dered  aarainst  him. 


Appeal  from  common  pleas  circuit  court  at  Chesterfield  county;  W.  H» 
Wallace,  Judge. 

Action  by  Thomas  J.  Magruder,  Lyttleton  Magruder,  Robert  Magruder,. 
and  Edward  B.  Magruder,  copartners,  ti*ading  under  the  firm  name  of  T.  J. 
Magruder  &  Co.,  against  Virgil  P  Clayton,  W.  B.  Blschoff,  and  John  Von 
Oven,  copartners  under  the  firm  name  of  Henry  Blschoff  A  Co.,  and  J.  R- 
JSasterling,  upon  an  account  against  defendant  Clayton,  for  goods  sold  and 
delivered.  The  complaint  prays  judgment  for  the  price  of  such  goods,  and 
also  seeks  to  set  aside,  as  fraudulent,  certain  transfers  of  Clayton's  property 
to  defendants  Henry  Bischoff  &  Co.  Defendants  obtained  judgment.  Plain- 
tiffs appeal. 

Newton  c&  McQueen^  for  appellants.  8mythe  d  Lee,  Totonsend  c&  McLcni- 
rin,  and  Mr.  Pollock,  for  respondents. 

MgGowan,  J.  It  seems  that  Virgl]  P.  Clayton,  being  engaged  in  agrlcult* 
ore,  desired  to  procure  advances  to  be  expended  in  the  cultivation  of  the  solK 
In  pursuance  of  nn  agreement  between  himself  and  Henry  Bischoff  &  Co,  to 
that  end,  he  executed  to  them  a  lien  upon  his  crop  for  the  year  1885,  and  also 
a  mortgage  of  certain  horses  and  mules,  (11  in  number,)  to  secure  the  pay- 
ment <S  02,000  to  be  advanced  to  him  by  them  during  the  year.  The  liens 
were  dated  January  ^,  1885,  and  the  debt  was  due  the  following  November* 
Finding  afterwards  that  the  above  sum  of  $2,000  would  not  be  enough  to  an- 
swer bis  purposes,  he  executed,  May  IS,  of  the  same  year,  an  additional  mort- 
gage of  his  stock  of  goods,  to  further  secure  the  1^2,000  and  the  additional  sum 
of  f  1,000;  making  In  all  to  be  advanced  the  sum  of  $8,000.  In  the  beginning 
of  January,  1886,  Bischoff  A  Co.  commenced  the  enforcement  of  their  liens, 
by  procuring  a  warrant  from  the  clerk  of  the  court  of  Chesterfield  county  for 
the  sale  of  what  of  the  crop  of  1885  remained  on  hand,  and  by  advertising  for 
sale  the  horses  and  mules  and  stock  of  goods  on  band.  It  seems  that  the  sale 
of  the  crops  sciized  under  the  agricnltural  lien  was  made  January  22d  by  the 
sheriff  at  Cash's  Depot,  where  Clayton  Hved,  and  such  crops  were  pur- 
chased by  J.  R.  Easterling,  the  agent  of  Bischoff  A;  Co. ;  and  said  agent,  as  he 
stated,  left  the  property  on  the  premises  until  some  arrangements  could  he 
made  f<Mr  the  removal  and  disposition  of  it.  The  allegation  was  that  the  sale 
was  coHnsive,  for  the  benefit  of  Clayton.  The  property  was  sold  for  cash,  and 
did  sell  low;  the  sale  amounting,  in  the  aggregate,  to  $811.40.  The  mort- 
gaged property, — the  horses  and  mules  and  stock  of  goods,— after  due  adver- 
tisement, was  sold  on  January  29th;  the  animals  at  Clayton's  plantation,  and 
the  merchandise  at  Cash's  Depot.  This  property  was  also  bid  off  by  Easter- 
ling, the  said  agent  of  Bischoff  &  Co.  The  stock  sold  for  $848,  and  the  mer- 
chandise for  $600.  This  property  was  also  left  on  the  place,  m  charge  of  Mr. 
Clayton.  It  seems  that  in  the  month  of  September  previous,  (1885,)  Clayton 
had  bought  a  bill  of  goods  from  the  plaintiffs,  T.  J.  Magruder  A  Co.,  amount- 
ing to  $714.98;  and  they  instituted  this  proceeding  to  recover  judgment  on 
the  said  demand  against  Clayton,  and  to  set  aside,  as  fraudulent  and  void^ 
not  only  the  liens,  bill  of  sale,  and  mortgages  above  described,  as  given  by 
Clayton  to  Bischoff  ^  Co.,  but  also  the  sales  above  stated,  as  made  under  and 
by  authority  of  the  same,  on  the  general  ground  that  there  was  fraudulent 
oottusion  and  oombination  between  Clayton,  the  auctioneer,  and  Easterling, 
the  agent  of  Bischoff  &  Co.,  to  prevent  fair  competition;  that  the  property 
was  sold  hastily,  some  of  it  in  bulk,  without  proper  notice,  and  in  other  ways 
the  bi^dii^  were  *"  chilled,"  thus  enabling  Easterling,  the  agent  of  Bischoff 
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A  Co.,  the  holders  of  the  liens,  to  buy  the  property  at  much  leas- than  ilB-trae 
market  yalue,  etc.  The  principal  prayer  was  that  Bischoff  A  €k>.  be  required 
to  account  for  all  of  the  aforesaid  property,  so  purchased,  at  its  proper  mar- 
ket  value.  The  plaintiffs  also  procured  from  the  clerk  of  the  court  an  attach- 
ment, and,  on  the  day  after  the  last  sale  of  the  mortgaged  property,  (goeds, 
horses,  and  mules,)  all  of  said  property  still  remaining  on  the  place  was  seued 
under  the  attachment  by  the  sheriff,  who  had  the  attached  property  ''ap- 
praised,'' and  was  proceeding  as  the  law  in  such  case  directs,  when*  om  mo- 
tion, the  attachment  was  set  aside  by  judicial  order,  and  the  property  te- 
turned  to  the  possession  of  V.  P  Clayton,  who  claimed  to  have  control  of  it 
as  the  agent  of  Bischoff  A  Co.  It  seems  that  afterwards  J.  B.  E.  Sloan  A  Son. 
cotton  factors  in  the  city  of  Charleston,  agreed  to  buy  all  the  property  of  Clay- 
ton which  had  been  bought  by  Bischoff  &  Co.  for  Mrs.  Clayton,  wife  of  V.  P. 
Clayton,  and  to  advance  supplies  to  her  for  a  year.  By  this  sale  Bischoff  A 
Co.  received  no  more  than  was  auflicient  to  pay  tiieir  debt.  All  the  defend- 
ants answered,  insisting  upon  the  legality  of  the  liens,  and  denying  all  coUa- 
alon,  combination,  and  fraud  charged  as  to  the  sales  made  under  them;  but, 
on  the  contrary,  they  aver  that  the  said  sales  weie  open  and  fair,  that  the 
property  brought  its  cash  value  at  the  time,  and  that  no  unfair  advantage  was 
gained  by  Bischoff  &Co.  by  reason  of  their  aforesaid  purchases.  The  defend- 
ant Clayton,  in  addition,  denied  that  at  the  time  of  the  execution  of  tlie  lieoa 
he  was  insolvent,  and  that  they  covered  all  the  property  be  owned  at  the  time, 
and  that  said  securities  were  given  to  Bischofif  &  Co.  for  the  purpose  of  giv- 
ing  them  a  preference  over  other  creditors.  He,  however,  admitted  that  the 
account  sued  on  by  the  plaintiffs  was  correct,  and  tliat  no  part  of  the  same 
had  been  paid;  but  he  denied  that  it  was  due  and  owing  on  January  6,  1886» 
as  claimed. 

The  cause  came  on  to  be  heard  by  Judge  Wallace.  Much  testimony  was 
taken,  which  is  all  printed  in  the  brief.  The  judge  held  as  follows:  ^I  have 
read  the  testimony  carefully,  and  am  satisfied  that  there  was  no  fraadalent 
collusion  at  any  time  between  Clayton  and  Bischoff  &  Co.,  or  their  agent, 
£a8terling.  I  think  the  original  transactions  between  them  were  strictly 
business  transactions,  from  which  each  expected  advantages  for  himself,  and 
that,  when  Clayton  failed  to  pay  his  obligations  at  maturity,  Bischoff  &  Co. 
desired  to  collect  the  sum  due  (hem  by  means  of  tlieir  securities,  which  they 
enforced  for  that  purpose  alone,  and  according  to  the  methods  provided  by 
law.  They  bought  the  goods  for  a  sum  sutficieot  to  pay  or  finish  (layiDg  their 
d^bts,  and,  if  the  goods  were  worth  more,  the  plaintiffs  might  have  done  the 
same  thing,  and  made  them  bring  enough  to  pay  their  debts.  The  purchasers 
took  the  risk  of  realizing  from  the  goods  a  sum  sufficient  for  the  payment  of 
tlieir  debt,  and  nothing  hindered  the  plaintiffs  from  doing  the  same  thing. 
There  is  nothing  in  the  testimony  showing  any  intent  upon  the  part  of  Bischoff 
&  Co.  to  favor  Clayton,  to  tlie  prejudice  of  his  other  creditors.  They  perhaps 
did  not  know  that  he  liad  any  other  creditors.  At  the  time  of  the  execution 
and  delivery  of  the  liens  to  Bischoff  &  Co.  the  plaintiffs  were  not  creditors, 
and  the  execution  of  such  securities  for  a  present  consideration,  wHth  do  in- 
tent to  delay,  hinder,  or  defeat  creditors,  is  not  such  an  asaigament  as  is  con- 
templated by  section  2014,  Gen.  St.  1  have  not  been  able,  therefore,  to  see 
that  the  facts  of  this  case  bring  it  within  any  principle  upon  which  the  lieus 
and  mortgages  to  Bischoff  A  Co.  can  be  set  aside,  or  the  sales  under  them  set 
aside,  and  the  property  resold.  It  is  therefore  adjudged  Uiat  the  complaint 
be  dismissed.''     From  this  decree  the  plaintiffs  appeal  to  this  court. 

The  exceptions  are  numerous,  (17  in  number,)  and,  being  long,  need  not 
be  set  out  here.  They  are  in  the  brief.  Exception  12,  alleging  Uiat  the  hen 
and  mortgages  constituted  an  assignment  with  preference,  within  the  pro- 
visions of  section  2014  of  the  General  Statutes,  was  properly  abandoned.  £x- 
•ceptlons  9  and  11  do  not  controvert  any  ruling  of  the  judge,  but  simply  eom- 
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plain  of  bis  reasoning;  2,  3,  4,  and  ^  only  call  attention  to  oerCain  unes- 
sential errors  in  the  statement  of  facts,  which  did  not  affect  the  decision,  and 
ai-e  herein  corrected.  Exceptions  6»  7»  8,  10»  14,  15»  16,  and  17,  in  various 
forms,  suiMtantially  complain  that  the  judge  erred  in  finding  that  there  was 
no  fraudulent  collusion  at  any  time  between  Clayton  and  Biscboff  &  Co.,  or 
their  agent,  Easterling,  and  that  the  sales  made,  both  under  the  agricultural 
lien  and  the  mortgages,  were  open  and  fair;  when  it  is  submitted  that,  the 
<mus  of  proving  fairness  in  the  sales  being,  on  the  lienees,  the  overbearing 
weight  of  the  testimony  proves  the  contrary,  and  the  Judge  should  have  so 
ruled.  The  liens  and  mortgages  were  taken  in  the  due  course  of  business,  in 
the  usual  form,  for  advances  actually  made,  and  there  can  be  no  doubt  that 
in  their  inception  they  were  free  from  all  just  objection.  Really,  at  the  time 
they  were  taken,  the  demand  of  T.  J.  Magruder  &  Co.,  the  complaining  ored^ 
itors,  had  not  been  contracted,. and  was  not  in  existence.  The  only  question* 
therefore,  is  whether  any  improper  use  was  made  of  those  securities;  whether 
the  sales  of  the  pn>perty  undetvth(*m  were  collusive,  unfair,  and  f raudulent^ 
for  the  benefit  of  Clayton,  and  Bischoff  &  Co.  (through  their  agent)  di  redded 
or  particij)ated  therein.  This  was  purely  a  question  of  £act»  which  the  cir* 
euit  judge  determined  in  favor  of  the  defendants.  It  is  perfectly  well  known* 
'Without  the  citation  of  authorities,  that.it  is  the  practice.of  this  court  not  to 
disturb  the  finding  of  a  circuit  judge  on  a  question. of  fact  unless  it  is  without 
evidence  to  sustain  it,  or  against  the  weight  of  the  evidence.  It  has  some- 
times been  said  that  this  is  especially  true  when»  as  in  this  case,  the  trial 
Judge  saw  the  witnesses  and  heard  them  testify. 

Was  the  finding  here  without  evidence  to  sustain  it?  We  have  read  the 
book  of  testimony  carefully.  All  the  parties  connected  with  the  sales — Clay- 
ton, Easterling,  and  the  deputy-sheriff.  Wells—testify  that  there  was  entire 
fairness  in  all  of  them ;  that  there  was  no  collusion,  fraud,  or  intent  to  de- 
fraud. Wells  sold  the  crop  under  the  agricultural  lien  as  deputy-sheriff,  a§ 
«uch  sales  are  generally  made,  (estimating  the  quantity,)  without  the  least 
interference  from  Easterling  or  Clayton;  and  he  sold  the  stock  of  mules  and 
liorses,  and  the  merchandise  in  store,  as  the  agent  of  Bischoff  &  Co.,  the  mort- 
f^agees,  after  condition  broken.  It  may  be  that  the  stock  of  goods  was  sold 
hastily,  and  without  proper  attention  to  detail;  but  the  sale  was  regularly  ad- 
vertised, and  it  must  not  be  overlooked  that  it  was  a  forced  sale  for  cash,  in 
the  month  of  January.  It  seems  to  us  that  the  fact  that  the  property  was 
not  immediately  removed  from  the  premises  was  reasonably  explained  by  the 
^circumstances  and  the  testimony  of  all  tlie  parties.  We  do  not  feel  author- 
ized to  say  that  the  finding  that  there  was  no  collusion  or  fraud  was  against 
the  overbearing  weight  of  the  testimony. 

Exception  1:  ** Because  his  honor,  the  presiding  judge,  erred  in  not  giving 
judgment  upon  the  account  of  appellants  against  the  respondent,  Virgil  P. 
dlayton,  for  the  sum  demanded  in  the  complaint^  when  it  is  respectfully  auh- 
mitted  his  honor  should  have  ordered  judgment  on  said  claim  against  the  de» 
fendant  Clayton,  and  not  have  dismissed  the  complaint."  Under  the  Code, 
the  plaintiff  may  unite  in  the  same  complaint  several  causes  of  action,  whether 
they  be  such  as  have  been  heretofore  denominated  legal  or  equitable,  or  both. 
Tlie  first  cause  of  action  embraced  the  account  against  Clayton,  and  prayed 
judgment  on  it  for  the  sum  of  $714.98,  witli  interest  thereon  from  January  6t 
1886.  The  defendant  Clayton,  in  his  answer,  admitted  that  he  got  the  goods, 
that  the  account  was  correct,  and  no  part  of  it  had  been  paid ;  but  stated  that 
it  was  not  due  and  owing  on  January  6»  1886,  as  claimed*  The  cause  of  ao> 
tion,  so  far  as  concerned  that  account,  must  be  considered  as  on  a  money  de^ 
mand,  and  legid  in  its  character.  Tlie  answer  possibly  raised  an  issue  of  fact 
as  to  whether  the  account  was  due,  which  was  triable  by  a  jury;  but  as  no  ob* 
jection  was  made  to  the  hearing  of  it  by  the  judge,  along  with  the  other  ia- 
sues,  which  were  equitable,  ""we  must  assume. that  a  jury  was  waived  in.the 
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formal  tnode  required  by  the  Code."  See  WhaUy  ▼.  Bank^  5  S.  C.  201.  Id 
Mi  testiiDony,  Clayton  again  stated  that  he  got  the  goods,  and  the  aooount 
waa  eorrect,  bat  that  it  was  contracted  **on  four  months'  time,"  which,  aa 
he  understood  it,  was  to  run  from  the  Ist  of  October,  and  did  not  expire  until 
February  1,  lb86.  Mr.  John  McQueen,  one  of  the  lawyers  charged  with  the 
collection  of  the  account*  however,  testified  that  some  time  in  the  mcmth  of 
January,  befbre  the  action  was  commenced,  he  went  to  see  Mr.  Clayton,  afe 
Gash's  Depot,  about  the  accouut;  and  on  that  occasion  also  he  admitted  the 
account  was  correct,  but  being,  as  he  said,  very  much  embarrassed,  he  conld 
not  pay  it,  and  refused  to  accept  service  of  a  writ,  so  as  to  enable  the  plain* 
liifs  to  retorer  Judgment  at  the  i4>proacbing  term  of  the  court.  Clayton  al* 
ways  admitted  that  the  account  was  due  and  owing  on  February  1,  1886,  and 
the  case  states  that  ''the  action  was  begun  in  F^uruary,  1886."  We  tliink  it 
was  error  to  dismiss  the  complaint,  so  as  to  carry  the  demand  of  the  plain* 
tiffs,  seeking  Judgment  against  Y.  F.  Clayton,  on  the  account  for  •716.d8». 
but  that  the  ciiicuit  judge  should  have  rendered  Judgment  for  the  same. 

The  Judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af> 
firmed,  except  as  to  the  demand  of  the  plaintiffs  against  Y.  P.  Clayton,  and 
as  to  that  the  order  dismlssiug  the  complaint  be  reversed,  and  judgment  ren- 
dered against  the  said  Clayton  for  •716.98,  and  so  much  of  the  costs  as  were 
Incurred  in  obtaining  the  same. 

Simpson,  C.  J.,  and  MdEvsn,  J.,  concur. 


Pbyton  et  <d.  V.  Cars's  Ex*z. 
(Supreme  Oowrt  of  Appeals  of  Firorinia.    November  8, 1888.) 

1.  DSSD— ACXNOWLBDOMENT—IN  COUBT— RSOOBD. 

Under  Code  Va.  I860,  c.  121,  %  2.  requiring  the  ooanty  ooiirt  to  admit  to  record  a 
deed  a»  to  any  penon  wnoae  name  is  signed  thereto  when  it  shall  have  been  acknowl> 
edged  by  him  in  such  oourt,  a  oertlfloate  of  reoordation  that  **at  a  court  held  for  A. 
county,  Febniary  4, 1867,  this  deed  was  produced  into  court,  and,  being  duly  ac- 
knowledged •  •  «  according  to  law,  was  therenpon  ordered  to  be  recorded, ' 
shows  that  the  deed  was  adcnowledged  before  the  county  court  of  A.  county,  on  the 
day  named,  by  the  persons  whose  names  are  signed  to  it,  and  was  therefore  properly 
recorded. 

2.  Same— Pbbsumptiok 

Though  the  language  of  the  certificate  were  doubtful,  yet,  as  it  recites  doe  ao- 
knowledgment,  and  snows  an  order  for  reoordation,  the  order  must  be  presumed 
to  have  Men  properly  made,  until  the  contrary  is  shown. 

Appeal  from  circuit  court,  Albemarle  county. 

Laot,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Albe- 
marle county,  rendered  on  the  17th  of  May,  1888.  The  controversy  is  as  to 
the  priority  between  a  judgment  rendered  at  the  March  term,  1867,  of  the 
county  court  of  that  county,  and  a  deed  in  trust  actually  recorded  in  the  said 
eoui-t  on  tlie  4th  day  of  February,  1867.  The  deed  is  obviously  prior  in  time, 
but  tlie  claim  of  the  appellants  is  that  the  deed  was  never  duly  recorded,  be- 
cause the  certificate  of  recordation  is  defective,  ** because  it  does  not  appear 
therefrom,  when  the  deed  was  acknowledged,  or  before  whom  it  was  acknowl- 
edged, or  by  whom  it  was  acknowledged."  The  certificate  is  as  follows:  *"  At 
a  court  held  for  Albemarle  county,  February  4, 1867,  this  deed  was  produced 
into  court,  and,  being  duly  acknowledged  and  stamped  according  to  law,  was 
thereupon  ordered  to  be  recorded.  Teste:  Ira  Gagrstt,  C.  C.  "  This  reowrd 
is  claimed  to  be  insufiicient  to  sliow  the  due  recordation  of  the  deed,  for  many 
veasons  stated  in  argument;  among  them,  that  the  record  does  not  sbow  the 
name  of  the  person  before  whom  the  acknowledgment  waa  made,  nor  the  per- 
«»n  by  whom  it  was  made,  nor  which  deed  was  acknowledged,  nor  the  date 
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when  acknowledged,  all  of  which  the  appellants'  counsel  insists  the  statute 
requires. 

The  statute  applicable  (Code  1860,  c.  121,  §  2)  requires  the  county  court  to 
admit  to  record  such  an  instrument  as  this,  as  to  any  person  whose  name  is 
signed  thereto,  wht*n  it  shall  have  been  acknowledged  by  him  in  such  court. 
As  we  have  seen,  the  record  of  this  couit  shows  that  at  a  court  for  Albe- 
marle county,  held  on  the  4th  of  February,  1867,  this  deed  was  produced 
into  court,  and,  being  duly  acknowledged  according  to  law,  was  thereupon  or- 
dered to  be  recorded.  If  this  be  true,  then  thjs  d^  was  duly  acknowledged 
before  the  county  court  of  Albemarle  county  on  the  4th  of  February,  1867, 
by  the  persons  whose  names  are  signed  to  it,  and  ordered  to  be  recorded. 
There  is  no  evidence  offered  nor  suggested  to  contradict  this  plain  statement 
of  the  record.  Presumption  is  relied  on  to  contradict  this  record,  upon  the 
grounds  stated.  As  we  have  seen,  no  particular  form  is  prescribed  by  the 
statute  by  which  the  record  shall  show  t)y  acknowledgment  in  and  recorda- 
tion by  the  court.  The  record  declares  that  it  was  duly  acknowledged.  "This 
deed  was  produced  into  court,  and,  being  duly  acknowledged,  *  *  *  ^as 
thereupon  ordered  to  be  recorded."  Tiie  argument  is  that  it  may  have  been 
acknowledged  somewhere  else  than  the  court,  and  the  court  wrongfully  ad- 
mitted it  to  record,  because  the  certificate  does  not  expressly  state,  not  only 
that  it  was  produced  into  court,  but  duly  acknowledged  in  court.  Upon  what 
principle  can  it  be  presumed  that  this  court  did  not  proceed  lawfully?  There 
is  iioobecurity  in  the  language  used.  It  is  plain  and  pointed,  and  there  la  no 
need  of  interpretation ;  and  a  fundamental  and  essential  rule  of  construction  is 
that  it  is  not  permitted  to  interpret  what  has  no  need  of  interpretation.  When 
an  act  is  conceived  in  clear  and  precise  terms,  when  the  sense  is  manifest,  and 
leads  to  nothing  absurd,  there  can  be  no  reason  to  refuse  the  sense  which  this 
treaty  naturally  presents.  To  go  elsewhere  in  search  of  conjectures,  in  order 
to  restrain  or  extinguish  it,  is  to  endeavor  to  elude  it.  Potter's  Dwar.  St.  126; 
FeopU^,  Hailroad  Co.^  18  N.  Y.  80.  But  If  there  were  real  doubts  arising 
as  to  what  appears  plain,  and  one  construction  is  such  as  is  in  accordance 
with  the  requirements  of  the  law,  and  the  other  shows  a  violation  of  the  law's 
prescripts  by  the  court,  we  should  still  be  compelled,  upon  well-settled  prin- 
ciples, now  grown  venerable  with  time,  to  presume,  m  the  absence  of  proof 
to  the  contrary,  that  the  law  had  been  obeyed.  Omnia  prcssumuntur  rite  et 
soUenniter  esse  acta  donee  probetur  in  coutrarittm.  If  the  record  shows  that 
there  was  a  due  acknowledgment,  in  consequence  of  which  there  was  an  or- 
der for  recordation,  then,  nothing  more  appearing,  we  are  under  no  obliga* 
tions  to  indulge  presumptions  to  the  contrary. 

There  was  much  discussion  as  to  whether  the  act  of  the  court  was  minis- 
terial, or  partook  of  the  judicial  nature,  but  such  discussion  is  of  no  interest 
or  importance  in  this  case,  the  action  of  the  court  appearing  to  be  in  nowise 
defective.  Whatever  its  character,  no  analysis  of  these  duties  is  required. 
Tbe  drcait  court  of  Albemarle  county  having  sustained  the  validity  of  the 
xeeordation  called  in  question,  we  think  the  decree  complained  of  is  plainly 
right,  and  it  must  be  affirmed. 


Ejeblin  et  al,  v.  Kerlin  et  al, 

{Supreme  Court  of  Appeals  of  Virginicu    November  15, 1888.) 

CoHTBACT— Action  on  Contract— Dbfensbs— Partial  Failurb  of  Considbratiok. 
Where  one,  in  consideration  of  a  covenant  to  pay  him  a  certain  sum,  asalgned  to 
bis  son  all  of  his  estate,  Inclndlng  certain  bonds  of  another  son,  which  were  after- 
wards paid  in  lawful  money  on  execution  to  the  assignee's  attorneys,  and  the  as- 
signee suffered  the  attorneys  to  retain  the  money  several  years,  and  then  to  pay 
hmi  in  Confederate  money,  the  loss  was  no  defense  to  an  action  against  the  assignee 
by  the  other  heirs  of  the  assignor,  including  the  obligor  in  the  bond,  to  recover  tbe 
coDBideratlon  of  the  assignment. 

v.78.E.no.l8 — ^64  ^.  ■■   .^  i    r\r\ci\(> 
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3.  Limitation  op  Actios s—RuyxnCG  or  the  Statute. 

An  aotion  for  payments  due  in  1866  and  1867,  by  a  deed  of  record  reserving  a  ven- 
dor's lien,  brought  prior  to  January  1, 1889,  is  not  barred ;  Code  Va.  1878,  c  146,  i 
8,  fixing  ttie  limitation  of  actions  on  sealed  contracts  at  20  years,  and  Acts  1866-66, 
c.  69,  $7,  and  1866^7,  o.  397,  excluding  from  computation  the  period  from  A^iril  17, 
1861,  to  January,  1, 1869. 

Appeal  from  circuit  court,  Shenandoah  county. 

Suit  by  Benjamin  Kerlm  and  others  against  Tliomas  J.  Eerlin  and  othetB» 
to  compel  T.  J.  Kerlin  to  settle  the  estate  of  David  Kerlin.  deceased.  Thomas 
J.  Kerlin  appeals  from  a  decree  in  favor  of  the  complainants. 

Ck>de  1873,  c.  146,  g  8,  provides  that  "every  action  to  recover  money  which 
is  founded  upon  an  award,  or  on  any  contract,  other  than  a  judgment  or  re- 
cognizance, shall  be  brought  within  the  following  number  of  years  next  after 
the  right  to  bring  the  same  shall  have  first  accrued, — that  is  to  say:  If  the 
case  be  upon  an  indemnifying  bond  taken  under  any  statute,  or  upon  a  bond 
of  an  executor,  administrator,  gii^rdian,  curator,  committee,  sheriff,  or  ser- 
geant, deputy-sheriff  or  sergeant,  clerk  or  deputy-clerk.  or  any  other  fiduciary 
or  public  officer,  within  ten  years,  if  it  be  upon  any  other  contract  by  writing, 
under  seal,  within  twenty  years.  *  ♦  *»»  Section  21  provides  that  •*if 
an  action,  commenced  within  due  time,  iu  the  name  of  or  against  one  or  more 
plaintiffs  or  defendants,  abate  as  to  one  of  them  by  the  return  of  no  inhabit- 
ant, or  by  his  or  her  death  or  marriage,  or  if,  in  an  action  commenced  within 
due  time,  judgment  for  the  plaintiff  shall  be  arrested  or  reversed,  upon  a 
ground  which  does  not  preclude  a  new  action  for  the  same  cause,  or  if  there 
be  occasion  to  bring  a  new  suit  by  reason  of  the  loss  or  destruction  of  any  of 
the  papers  or  records  in  a  former  suit  which  was  in  due  time,  in  every  such 
case,  notwithstanding  the  expiration  of  the  time  within  which  a  new  action 
or  suit  must  otherwise  have  been  brought,  tlie  same  may  be  brought  within 
one  year  after  such  abatement  or  such  arrest  or  reversal  of  judgment,  or  such 
Joss  or  destruction,  but  not  after."  By  Acts  1865-66,  c  69,  §  7,  and  1865-67, 
«.  297,  the  periods  between  April  17,  1861,  and  March  2,  1866,  and  between 
March  2,  1866,  and  January  1,  1869,  shall  be  excluded  from  the  eomputattOB 
of  the  time  within  which  it  may  be  necessary  to  commence  an  action. 

Fauntleroy,  J.  The  petition  of  Thomas  J.  Kerlin  complains  of  a  final 
decree  of  the  circuit  court  of  Siienandoah  county  in  the  chancery  cause  in  said 
court  pending  ot  Benjamin  Kerlin  and  othera^  complainants,  against  Thomas 
J.  Kerlin  and  others,  dffendanis,  rendered  at  the  September  term  of  said 
oourt,  1886.  The  object  of  the  suit  Is  to  compel  Thomas  J.  Kerhn,  the  ap- 
pellant, to  settle  up  the  estate  of  his  father,  David  Kerlin,  deceased,  in  poV- 
«uauce  of  several  contracts  between  the  said  David  Kerlin  and  Thomas  J. 
Kerlin,  and  the  will  of  the  said  David  Kerlin,  deceased.  David  Kerlin,  a 
citizen  of  Shenandoah  county,  Va.,  the  owner  of  valuable  real  and  personal 
estate,  being  advanced  in  years,  determined  to  make  disposition  of  all  his 
property  among  his  cliildren,  and  to  provide  for  the  support  of  himself  and 
wife  during  their  natural  lives;  and  accordingly,  on  the  2d  day  of  November, 
1855,  he  contracted  with  his  son  Thomas  J.  Kerlin,  who  was  living  with  him, 
by  a  formal  written  agreement,  to  .sell  to  him,  the  said  Thomas  J.  Kerlin,  all 
his  property,  real  and  personal,  including  his  bonds  and  money,  for  the  price 
or  consideration  of  $8»400,  to  t)e  paid  as  follows:  t@,000  on  the  1st  day  of 
April,  1856,  and  the  balance  in  installments  of  $500  each,  annually,  with 
mutual  covenants  for  title,  and  for  the  payment  of  said  sum  of  money.  On 
the  same  day  another  agreement  was  entered  into  between  them,  in  writing, 
that  David  Kerlin  and  his  wife.  Barbara,  should  have  their  support  out  of 
the  said  property,  and  that  Tliomas  J.  Kerlin  would  take  care  of  the  said 
David  Kerlin  and  Barbara,  his  wife,  and  be  at  all  the  expense  of  their  proper 
maintenance  during  their  lives.  On  the  9th  day  of  November,  1855.  the  said 
David  Kerlin  and  wife  made  a  deed  by  which  they  granted,  with  general  war- 
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ranty,  the  property  embraced  in  the  afori'aaid  aj^reements,  to  the  said  Thomas 
J.  Kerhn,  and  on  the  17th  day  of  November,  1855,  the  said  David  Kerlin,  to 
carry  out  the  said  deed  and  agreements,  assigned  to  Thomas  J.  Kerlin  in  writ- 
ing, among  others,  certain  bonds,  which  he  held  against  his  son  Benjamin 
Kerlin,  viz:  One  for  $1,000,  dated  November  28, 1858,  and  then  due;  one  for 
^150,  dated  February  4,  1854,  and  due  November  28. 1855;  and  one  for  $150, 
4ated  February  4,  1854,  and  due  November  28,  1856.  The  said  bonds  were 
for  purchase  money  for  land  sold  and  conveyeil  by  David  Kerlin  to  his  son 
Benjamin  Kerlin,  and  were  secured  by  reservation  of  purchase  money  lien  upon 
tlie  face  of  the  deed  for  the  land.  On  the  4th  day  of  December,  1855,  David 
Kerlin  made  his  will,  by  which  he  disposed  of  his  property,  which  consisted 
then  of  tlie  aforesaid  sum  of  $8,400.  which  Thomas  J.  Kerlin  had  contracted 
to  pay  as  aforesaid,  among  his  12  children,  share  and  share  alike.  The  said 
will  was  admitted  to  probate,  September  9,  1862,  a  short  time  after  David 
Kerlin'H  death,  in  1862.  In  pursuance  ofdhe  provisions  of  this  will,  Thomas 
J.  Kerlin  commenced  paying  out  and  distributing  his  payments  for  the  prop- 
erty conveyed  to  him  by  his  father,  David  Kerlin,  as  aforesaid,  among  his 
brothers  and  sisters,  as  the  payments  becaihe  due,  in  April.  1856,  '57,  '58,  '59, 
And  1860,  '61,  '62,  '63,  '64,  '65.  '66,  67,  leaving  an  unpaid  balance  still  due  to 
each  devisee  under  the  will  of  over  $100.  the  payment  of  which  he  resists,  by 
charging  the  said  distributees  and  devisees  with  the  loss  of  the  $1,300  debt 
<1ue  by  Benjamin  Kerlin  to  the  said  David  Kerlin,  as  evidenced  by  the  bonds 
aforesaid  of  the  said  Benjamin  Kerlin  to  David  kerlin.  which  had  been  reg- 
ularly assigned  to  Thomas  J*  Kerlin  by  David  Kerlin,  November  17,  1855, 
under  and  in  pursuance  of  the  contracts  and  deed  aforasaid, — he,  the  said 
Thomas  J.  Kerlin  claiming  that  he  received  the  said  debt  from  his  attorneys, 
Bryan  Sc  Woodson,  July  21, 1863,  in  Ckmfederate  money,  who  had  collected 
it  by  suit  and  ju<lginent,  and  execution  against  Benjamin  Kerlin  in  the  fall  of 
1858,  and  the  spring  of  1859,  in  good  money,  and  whom  lie  suffered  to  retain 
and  appropriate  the  good  money,  and,  more  than  tlve  years  after  they  had  re- 
ceived it,  to  pay  the  debi  to  him  in  Confederate  money,  which  he  now  insists 
shall  be  scaled,  and  the  devisees,  including  Benjamin  Kerlin,  to  bear  the  loss. 
The  circuit  court  of  Shenandoah  county,  by  its  decree  of  September  8,  1886. 
complained  of,  decided  that  "the  heirs  and  legatees  of  David  Kerlin  are  not 
bound  to  compensate  Thomas  J.  Kerlin  for  the  loss  of  any  pait  of  the  money 
collected  by  Bryan  &  Woodson  from  Benjamin  Kerlin  for  said  Thomas  J, 
Kerlin;  and  that  the  statute  of  limitations  does  not  apply  to  this  cause, "  etc. ; 
and  the  said  decree  confirmed  the  commissioner's  report,  and  ordered  the  pay- 
ment of  the  balances  reported  due  <ind  unpaid  by  the  said  Thomas  J.  Kerlin 
to  the  appellees. 

We  are  at  a  loss  to  conceive  how  otherwise  the  circuit  court  could  have  de- 
creed. Thomas  J.  Kerlin,  the  assignee  and  owner  of  these  purchase  money 
bonds  of  Benjamin  Kerlin  for  land,  secured  by  lien  upon  the  land,  brought 
suit  upon  the  bonds,  and  obtained  judgment  on  them,  at  the  February  term, 
1857,  and  issued  execution,  which  bound  the  other  lands  and  large  personal 
property  of  Benjamin  Kerlin,  who  executed  a  delivery  bond  upon  said  execu- 
tion, August  9,  1858,  upon  which  delivery  bond  a  judgment  was  rendered 
November  term,  1858,  and  execution  issued;  the  sureties  in  the  delivery  bond 
being  worth,  as  the  record  shows,  over  $20,000.  Thomas  J.  Kerlin,  refus- 
ing to  allow  the  execution  debtor.  Benjamin  Kerlin,  any  credit  for  his  distrib- 
utive share  under  the  will  of  David  Kerlin,  he  paid  every  dollar  of  the  debt 
and  the  costs  to  Thomas  J.  Keriin's  attorneys,  Bryan  &  Woodson,  in  good 
money  as  early  as  the  spring  of  1859.  For  reasons  of  his  own,  Thomas  J. 
Kerlin  suffered  that  money  to  remain  in  the  hands  of  Bryan  &  Woodson  until 
July  21,  1863,  for  more  than  five  years,  and  then  took  payment  from  them  of 
their  debt  to  him  in  Confederate  money;  never  having  taken  steps  by  suit  or 
notice  and  motion  to  force  them  to  pay  the  money,  although  the  record  shows 
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that  they  were  worth  property  ample  to  p.iy  the  debt  several  times  over.  A.  C. 
Br^an  did  not  convey  his  property  to  a  trustee  until  January  7,  ia61.  ami  John 
C.  Woodson,  the  other  partner,  in  1863,  and  up  to  his  death,  in  1875,  owned  large 
property  in  Harrisonburg,  including  much  personal  property,  and  a  tine  law 
library.  A  suit  or  juotion  against  him  by  Thomas  J.  Kerlin,  and  a  judgment 
for  this  money,  which  they,  as  his  attorneys,  hail  collected  for  bim«  at  any 
time  between  the  spring  of  1859,  and  July  27,  1870,  when  ihe  first  lien  upon 
his  real  estate  was  obtained,  and  even  much  later,  would  have  realized  the 
money.  WJien  warned  and  admonished  of  the  danger  of  neglect  and  indul- 
gence to  these,  his  attorneys,  he  replied  that  he  ''knew  his  own  business." 
When  Benjamin  Kerlin,  the  execution  debtor,  paid  the  debt  to  Bryan  &  Wood- 
son, in  1859,  all  liability  for  that  debt  upon  the  estate  of  the  assignor,  David 
Kerlin,  ceased  absolutely;  and  any  subsequent  loss  of  that  debt,  from  any 
cause,  must  fall  upon  Thomas  J.  kerlin,  and  not  upon  the  estate,  or  the  heirs, 
legatees,  or  distributees  of  the  assignor,  David  Kerlin.  in  an  uncondittunal 
assignment  of  a  bond  or  claim,  the  assignor  is  held  to  be  a  guarantor  of  the 
legality  of  the  bond  or  thing  assigned,  and  of  the  solvency  of  the  maker  of  the 
bond  or  claim;  but  he  is  not  a  guarantor  of  the  solvency  nor  of  the  honesty  of 
the  assignee's  attorney,  whom  he  may  employ  to  collect  the  debt;  and  it  would 
be  indeed  a  novel  and  dangerous  precedent  to  permit  an  assignee  to  recover, 
against  an  assignor  or  his  estate,  a  debt  which  was  collected  from  the  execu- 
tion debtor  by  the  assignee's  own  attorneys,  or  by  the  sheriff  or  constable,  and 
subsequently  appropriated  or  embezsled  by  such  attorneys. 

The  statute  of  limitations,  relied  on  by  the  appellant  in  his  second  assign- 
ment of  error,  is  untenable  in  this  case.  The  money  is  due  from  Thomas  J. 
Kerlin  under  and  by  virtue  of  a  deed  of  record,  in  which  a  vendor's  lien  is  re- 
served, and  the  purchase  money  is  payable  in  yearly  installments,  extending 
to  1867 ;  and  Thomas  J.  Kerlin  accepted  the  property  under  that  deed,  accord- 
ing to  the  terms  and  conditions  thereof.  Suit  was  brought  by  the  appellees 
against  the  appellant  as  early  as  December  12,  1881,  for  the  object  of  the  bill. 
It  was  dismissed  upon  demurrer  a  second  time,  September  14,  1885,  and  was 
renewed  again  October  9, 1885,  under  the  provisions  of  chapter  146,  §  21,  Code 
1873.  But,  if  no  suit  had  been  thus  instituted,  the  action  would  not  be  barred 
before  January  1,  1889,  because  the  payments  sued  for  were  due  by  the  deed 
in  1866  and  1867.  The  decree  of  the  circuit  court  appealed  from  is  just  and 
right,  and  is  affirmed. 


Woods  v.  Ellis  et  al, 
(Supreme  Court  of  Apjyeala  of  Virginia.    November  15, 1888.) 

1.  JUDICIA-L  SALBr> — PA-YMEST  BT  FiTROHASER— FaILUKB  OF  RECEIVER  TO  Ai:0OI7XT. 

A  purchaser  at  judicial  sale  who  pays  the  price  to  a  receiver  before  the  latter  has 
given  bond,  as  ordered  by  the  court,  may  be  made  to  pay  again,  on  the  receiver's 
failure  to  account  for  the  money,  though  the  latter  afterwards  gave  bond. 
3.  Same— Effect  of  SAiiB — Release  of  Libx. 

Where  the  vendors  of  Land  sold  on  credit,  retaining  the  title  as  security  for  the  de- 
ferred payment,  sue  for  a  specijQc  performance  of  the  contract,  and  ohtaiu  a  decree 
for  the  sale  of  tne  land,  sucri  judicial  sale,  when  made,  releases  the  land  from  their 
vendor's  lien. 
8.  Vendor  and  Vendee— Suit  for  Price— Parties*. 

In  a  suit  by  the  vendors  of  land  to  recover  the  price,  a  demurrer  for  want  of 
proper  parties  will  not  lie  because  the  money  sued  foi>  has  been  dedicated,  when 
coUected,  to  the  payment  of  certain  claims  against  them. 

Appeal  from  circuit  courts  of  Amherst  and  Albemarle  counties. 
Suit  by  R.  X.  Ellis  and  Lucy  McD.  Davis  against  Isabella  1.  Woods.     De* 
fendant  appeals.  * 

Lacy,  J.     This  is  an  appeal  from  two  decrees  rendered  in  the  cause.— oiio 
rendered  by  th^  circiiit  court  of  Amherst,  at  the  April  lerro,  1885;  and  the 
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other  rendered  by  the  circuit  court  of  Albemarle  county,  (to  which  court  the 
cause  was  removed,)  at  the  May  term,  1888.  The  case,  briefly  stated,  is  as 
follows!  B.  N.  Ellis  and  Lucy  McD.  Davis  sold  a  house  and  two  lots  in  the 
village  of  Pedlew  Mills,  in  the  county  of  Amherst,  to  one  Carson,  at  the  price 
of  01,000,  on  a  credit  in  part,  and  retaining  ttie  title.  Carson  defaulted, 
and  upon  suits  by  these  parties  for  speciflc  performance  against  Carson, — 
Mrs.  Davis  bringing  one,  and  Mundy  and  Brown,  commissioners  in  the  chan- 
cery suit  of  Pleasants  v.  WUliams,  bringing  the  otiier,  against  Carson  and 
said  Ellis,  Eliis  haviirg  assigned  his  bonds  against  Carson  to  said  Brown  and 
Mundy, — the  house  and  two  lots  were  decreed  to  be  sold  by  Brown,  special 
commissioner.  The  same  were  sold  by  Brown,  and  purchased  by  the  said 
Carson  at  the  price  of  $550,  after  deducting  the  casli  payment.  This  sale 
was  reported  to  and  confirmed  by  the  court,  and  Brown  appointed  receiver  to 
collect  the  purchase-money  bonds  which  were  executed  by*  Carson,  with  ap- 
proved security,  and  returned  to  the  court,  along  with  the  report  of  the  sale; 
the  said  receiver  being  required  to  execute  a  bond  in  the  penalty  of  ;j^l,000. 
Subsequently,  it  being  suggested  to  the  court  that  Carson  had  sold  the  house 
aud  lots,  and  desired  to  get  a  deed  to  the  same,  it  was  decreed  that,  upon  the 
payment  of  the  purchase  money  to  the  receiver,  a  deed  should  be  made  to 
Carson,  or  to  any  person  he  should  direct;  and  the  purchase  money  being 
paid  to  the  receiver  by  the  appellant,  Isabella  I.  Woods,  the  receiver  executed 
a  deed  to  her,  Deceuiber  80,  1881,  in  which  Carson  subsequently  united.  At 
the  time  the  money  was  collected  by  the  receiver,  he  had  not  complied  with 
the  decree  of  the  court  by  executing  the  bond  required  of  him  as  receiver. 
Brown,  the  receiver,  appears  to  have  def.-iuUed  as  to  this  whole  fund,  and 
left  the  state  of  Virginia.  Ellis  and  Lucy  McD.  Davis  filed  their  bill  against 
the  appellant.  Woods,  and  others,  claiming  to  subject  the  land  to  the  repay- 
ment of  the  purchase  money.  The  said  Woo<1s,  having  paid  the  purchase 
money  to  a  person  not  authorized  to  receive  it,  had  paid  it  in  her  own  wrong; 
and,  the  said  receiver  not  having  paid  it  over  to  them,  it  was  in  fact  unpaid, 
and  the  land  was  liable  for  it.  The  appellant,  Woods,  demurred  and  an- 
swered, aud  showed  that  a  l>ond  had  subsequently  been  executed  by  Brown, 
with  security,  accepted  by  the  clerk ;  and  that  Brown  was  the  counsel  for  the 
said  plaintiffs,  and  they  were  therefore  bound  by  his  acts.  But  the  circuit 
court  held  that,  the  money  having  been  paid  by  the  purchaser  to  a  person  not 
authorized  to  receive  it,  the  said  purchaser  was  in  default,  and  must  pay 
again;  and  decreed  a  resale  of  the  land  if  the  said  payment  should  not  be  made 
within  a  certain  time.  Thereupon  the  appellant  appealed,  and  the  appellees, 
Eliis  and  Davis,  assign  as  error  to  their  prejudice  that  the  court  should  have 
held  the  land  liable  for  the  amount  of  the  purchase  money  due  by  Carson  on 
the  fli*6t  sale;  he  liaving  become  the  purchaser  at  the  second  sale,  and  a  lien 
having  been  reserved  by  them  to  secure  the  purchase  money  on  the  first. 

As  to  this  exception  of  the  appellees,  we  may  here  remark  that  while  it  is 
clear  enough  that  Carson  may  owe  them  whatever  purchase  money  he  has  not 
paid  them  on  the  first  sale,  which  the  second  sale  was  inadequate  to  discharge, 
they  have  no  claim  on  the  land  by  reason  of  their  having  retained  the  title  on 
the  first  contract  of  sal^,  for  the  reason  that,  by  reason  of  their  suit  for  spe- 
cific performance  of  this  very  contract,  they  have  enforced  and  expended  the 
same,  and  the  land  has  been  subjected  to  the  satisfaction  of  their  claim  by  a 
sale  under  which  the  purchase  money  has  been  ascertained  by  a  new  contract 
of  sale^  to  which  they  are  parties;  and  there  was  no  error  in  this  action  of  the 
circuit  court. 

As  to  the  error  assigned  by  tlie  appellant,  we  think  the  demurrer  for  want 
of  proper  parties  was  properly  overruled;  the  plaintiffs  being  entitled  to  sue 
for  and  recover  the  money  claimed  in  the  suit,  although,  when  collected,  it 
was  dedicated  to  the  payment  of  certain  claims  against  them. 

As  to  the  error  assigned  that  the  circuit  court  decreed  the  sale  of  the  land, 
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Ke  violated  one  law  in  selling  to  a  minor  without  the  written  consent  of  his 
parent  or  guardian;  he  violated  another  in  selling  without  a  license  from  the 
proper  authority.  We  thinlc  the  true  rule  is  this:  If  the  evidence  required 
to  convict  under  the  first  indictment  would  not  be  sufficient  to  convict  under 
the  second  indictment,  but  proof  of  an  additional  fact  would  be  necessary  to 
constitute  the  offense  charged  in  the  second  indictment,  then  the  former  con- 
viction or  acquittal  could  not  be  pleaded  in  bar  to  the  second  indictment. 
Althuugh  the  testimony  as  to  the  act  of  selling  may  have  been  tlie  same  in  the 
second  of  these  cases  as  in  the  first,  yet,  in  order  to  convict  of  the  offense 
charged  in  the  secomi  indictment,  it  was  necessary  to  prove  the  further  fact 
that  this  selling  was  without  a  license.    Judgment  afiirmed. 

Bleckley,  C.  J.,  {concurring,)  I  concur  in  this  judgment  upon  the  first 
ground,  (failure  to  set  out  the  record  of  conviction  in  the  plea,)  and  yield  to 
the  force  of  authority  on  tlie  other  ground.  1  have  very  grave  doubt,  upon 
principle,  whether  a  single  act,  although  it  may  have  violated  two  statutes  or 
two  sections  of  the  Penal  Code,  will  constitute  two  offenses.  The  government 
may,  at  its  election,  prosecute  for  either,  but  it  would  seem  that  one  punish- 
ment ought  to  be  a  satisfaction  of  the  law.  Here  was  a  single  sale.  At  one 
end  it  required  a  license  from  the  public,  and  at  the  other  end  it  required  a 
license  from  the  parent  or  guardian.  The  act  was  carved  into  two  parts.  I 
analogize  it  in  my  own  mind  to  cutting  an  earth-worm  in  two, — both  ends 
would  be  alive.  The  tail  was  prosecuted  in  the  first  proceeding,  and  now  they 
prosecute  the  head,  and  both  have  been  convicted.  I  have  examined  the  au- 
thorities to  my  satisfaction,  and  they  seem  to  justify  this  sort  of  proceeding. 
It  appears  to  me  to  be  violative  of  principle,  but  I  yield  to  authority,  and  do 
not  purpose  to  follow  my  own  head  against  the  adjudications  of  wiser  judges. 
The  test  laid  down  by  most  of  the  books  is  that  if  the  evidence  requisite  to 
support  the  second  indictment  would  have  produced  a  conviction  on  the  first, 
the  bar  attaches;  but  if  the  second  indictment  requires  evidence  which  would 
not  have  supported  the  first,  the  bar  does  not  attach.  Try  the  rule  by  differ- 
ent cases  we  have  had.  A  man  was  indicted  for  stealing  a  cow  of  a  certain 
description ,  and  acquitted.  He  was  indicted  again  for  stealing;  the  same  cow, 
by  another  description,  and  it  was  held  that  the  second  indictment  was  barred 
by  the  result  of  the  first.  Buhler  v.  S^taief  64  Ga.  504.  There  the  evidence 
required  to  support  the  second  indictment  would  not  have  produceil  a  convic- 
tion on  the  first.  Again,  in  another  case,  {Goode  v.  State,  70  Ga.  752,)  a  liouse 
from  which  a  larceny  was  committed,  and  the  goods  stolen,  were  described  as 
the  house  and  goods  of  a  certain  person,  and  that  indictment  resulted  in  an 
acquittal.  A  second  indictment  was  brought,  alleging  a  different  ownership 
of  the  house  and  goods,  and  laying  the  offense  on  a  different  day.  The  evi- 
dence requisite  to  support  the  second  indictment  would  not  have  supported 
the  first,  and  yet  it  was  held  that  acquittal  on  the  first  was  a  bar  to  the  second. 
And  see  Knight  v.  State,  73  Ga.  804.  The  books  are  in  some  confusion  about 
the  application  of  the  principle  which  most  of  them  seem  to  recognize*  but 
almost  the  identical  ciise  now  before  us  I  find  decided.  A  statute  of  South 
Carolina  prohibited  trading  with  a  slave.  After  a  conviction  for  trading  with 
a  slave,  an  indictment  was  maintained  under  another  statute  for  selling  with- 
out a  license  from  the  public  authority,  and  the  transaction  under  both  indict- 
ments was  ttie  same.  State  v.  Sonnerkalbt  2  Nott  &  McG.  280;  State  v.  GUu* 
goWf  Dud.  40.  So  that,  while  confusion  exists,  the  identical  case,  in  principle, 
that  is  now  before  us,  has  been  ruled  more  than  once  the  way  the  court  lias 
just  announced;  and  I  acquiesce  on  authority  for  the  present,  but  witiiout 
changing  in  the  least  my  opinion  on  the  principle.  As  I  understand  Hoberts 
V.  State,  14  Ga.  8,  tlie  court  preferred  the  same-transaction  test  to  the  same- 
evidence  test.  On  page  12  it  said:  "To  avoid  confusion  on  this  subject,  we 
adopt  the  rule  as  it  is  otherwise  more  generally,  and  perhaps  more  accurately^ 
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Blaib  v.  State. 

{Supreme  Cowri  of  Oeorgia.    October  12, 1888.) 

IinvxirATiNG  Liquobs—Sales  to  Minors— Consent  op  Parent  or  Guardian. 

When  the  statute  alleged  to  be  violated  inhibits  the  selling  or  furnishing  sj^irit- 
uoua  or  intoxicating  or  malt  liquors  to  any  minor,  without  first  obtaining  written 
authority  from  the  parent  or  guardian  of  such  minor,  it  is  no  justifloatiou  or  de- 
fense that  the  parents  of  the  minor  iu  question  were  both  dead,  and  he  had  no 
guardian.    Code,  i  4540a.* 

(SyUabwt  by  the  Cowri.) 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 

Frank  K.  Walker,  for  plainUfP  in  error.     F,  M.  O' Bryan,  for  the  State. 

Blecklky,  C.  J.  The  statute  (Code,  §  4540a)  makes  no  exception  as  to 
minors  whose  parents  are  dead,  and  who  have  no  guardians.  It  was  sug- 
gested in  the  brief  of  counsel  that  this  minor  was  his  own  guardian.  If  that 
he  true  in  a  legal  sense,  and  his  own  act  as  guardian  would  be  equivalent  to 
that  of  any  other  guardian,  he  siiouid  have  given  himself  permission  in  writ- 
ing. Perhaps,  if  he  had  taken  time  to  prepare  such  a  writing,  he  would  have 
concluded  not  to  make  the  purchase,  and  in  this  way  the  law  and  the  public 
ivould  have  had  the  benefit  of  his  deliberation.    Judgment  affirmed. 


Blair  r.  State. 
{Supreme  Court  of  Oeorgia.    October  17, 1888.) 

1.  Intozioatino  Liquors— Sale  without  License— Fohmeh  Convictiok. 

A  conviction  for  selling  liquor  to  a  minor  without  the  consent  of  his  parent  is  na 
bar  to  a  prosecution  for  the  same  act  under  the  law  against  selling  liquor  without 
license. 

2.  CiuiiiifAii  Law — Plea— Form Kii  Ck>NVicTioN. 

Such  a  plea,  setting  out  neither  the  record  of  the  former  trial  and  oonviotioD,  the 
judgment,  nor  the  term  of  its  rendition,  is  insufhcient. 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 
Indictment  for  selling  spirituous  liquor  without  license.    From  a  Judgment 
sustaining  a  demurrer  to  a  plea  of  autrefois  convict  defendant  brings  error. 
Frank  R.  Walker,  for  plaintiff  in  error.    F,  Jf.  O* Bryan,  for  the  State. 

Blandford,  J.  I.  The  plaintiff  in  error  was  indicted  for  selling  spiritu^ 
CUB  liquors  without  a  license.  He  filed  a  plea  to  ttie  effect  that  in  that  court 
be  bad  been  formerly  tried  and  convicted  of  the  same  offense.  The  plea  was 
demurred  to»  and  the  court  sustained  the  demurrer.  We  think  the  court  was 
right  in  sustaining  the  demurrer.  The  plea  contained  very  little  of  what  is 
eoeential  to  a  plea  of  a  former  conviction.  No  record  of  the  former  trial  and 
conviction  was  set  out.  The  former  judgment  was  not  set  out,  nor  the  term 
at  which  It  was  rendered.  No  such  plea  has  been  allowed  in  any  court  that 
we  are  aware  of. 

2.  But,  even  if  the  former  conviction  had  been  properly  pleaded,  we  do  not 
think  it  would  have  constituted  any  bar  to  this  indictment.  It  was  alleged 
l^  the  defendant  that  in  the  former  ctise  he  had  been  convicted  of  selling  liquor 
to  a  minor  without  the  written  consent  of  his  parent  or  guardian,  and  that 
tlie  act  of  the  sale  was  the  same  for  which  he  was  indicted  in  the  present  case. 
While  it  may  be  true  that  the  act  of  selling  was  identical  in  both  cases,  yet 
the  offenses  were  separate  and  distinct.    Two  different  laws  were  violated. 

^In  general,  respecting  illegal  sales  of  intoxicating  liquor  to  minors,  see  Page  v. 
State,  (Ala.)  4  South.  Rep.  697,  and  note;  People  y.  Welch,  (Mich.)  89  N.  W.  Rep.  747, 
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vides:  "In  every  case  of  tort,  if  the  defendant  was  anthorlzed  by  law  to  d<^ 
the  act  complained  of,  he  may  plead  the  same  as  a  justification.  By  such  plea 
be  admits  the  act  to  be  done,  and  shall  be  entitled  to  all  the  privil^^es  of  one- 
holding  the  affirmative  of  the  issue. "  In  this  plea  the  defendants  admit  that- 
they  caused  the  warrant  to  issue,  and  that  the  plaintiff  was  arrested  under  11^ 
Imprisoned,  and  carried  before  a  magistrate,  tried  for  the  offense  of  cheating^ 
and  swindling,  and  discharged.  But  they  say  they  were  authorized  by  law 
to  do  all  of  said  acts ;  that  they  had  probable  cause,  and  were  justified  in  doin^ 
so,  because  they  had  reason  to  suspect  the  guilt  of  the  plaintiff  of  the  crime- 
charged  in  the  warrant,  tor  he  obtained  credit  and  goods  from  them  in  April 
and  May,  1885,  to  the  amount  of  $12,  by  falsely  representing  to  them  that 
he  had  a  contract  with  E.  F.  May  to  pay  him  $30  per  month,  and  by  reasoi^ 
of  these  false  representations  the  defendants  were  defrauded;  and  ''all  of  said 
acts  were  done  by  them  in  the  utmost  good  faith  and  withuut  malice. "  It 
will  be  observed  that,  in  this  plea,  they  admit,  in  the  very  words  of  the  dec— 
laration,  the  act  complained  of,  and  they  allege  that  they  were  authorized  by 
law  to  do  so,  and  set  out  the  facts  which  they  say  amounted  to  probable  cause* 
If  they  had  probable  cause  for  this  arrest,  they  were  authorized  by  law  t^ 
have  it  made.  Under  the  laws  of  this  state,  it  is  not  required  of  a  prosecutoi^ 
to  be  fully  satisfied  of  the  truth  of  the43harge;  nor  is  it  required  of  him  to- 
guaranty  a  conviction  upon  the  charge  that  he  makes  against  the  person  ac-^ 
cused.  Having  admitted  in  this  plea  the  act  complained  of  in  the  declara- 
tion, and  having  alleged  that  they  were  justified  in  making  the  charge,  lie- 
cause  they  had  probable  cause  for  the  arrest,  we  think  it  was  a  sufiicienc  plea 
of  justification.  Steam-Ship  Co.  v.  Williams,  69  Gra.  251;  Ventress  v.  Rossei-^ 
73  Ga.  537 ;  Uenderaon  v.  Francis,  Ih  Ua.  178.  These  authorities  do  not  con^ 
flict  with  the  case  of  Phelps  v.  Thurman,  reported  in  74  Ga.  887.  In  the  lat- 
ter case  the  charge  in  the  declaration  was  not  fully  admitted  in  the  plea,  nor^ 
were  any  facts  set  out  therein  to  show  upon  what  the  defendant  acted  ii» 
suing  out  the  distress  warrant.  Nor  do  they  conflict  with  the  case  of  iSey— 
mour  v.  Bailey,  76  Ga.  338.  In  that  case  only  a  part  of  the  charge  containeck 
in  the  declaration  was  admitted  in  the  plea. 

2.  The  next  question  which  arises  is  whether  a  defendant  can  file  a  plea  of^ 
the  general  issue,  and  a  plea  of  justification  also,  in  actions  of  this  kind:  and^ 
if  so,  what  is  the  effect  of  the  two  pleas,  under  our  Code.  Section  3458  of 
the  Code  allows  defendants  to  file  contradictory  defenses  to  every  case  brought- 
against  them.  These  two  pleas,  in  actions  of  this  sort,  are  not  only  contra- 
dictory, but  very  inconsistt^nt  with  each  other.  The  general  issue  denies  Uie- 
allegations  in  the  declaration;  the  plea  of  justification  admits  them.  StllU 
under  this  section  of  the  Code,  and  under  the  statute  of  Anne,  the  defendant 
is  entitled  to  file  them.  And  under  section  3560,  if  there  are  several  pleas> 
filed  by  the  defendant,  the  verdict  must  show  on  which  one  of  them  it  is  ren- 
dered. It  would  seem,  therefore,  that  under  our  Code,  and  under  the  stat- 
ute of  Anne,  a  defendant  in  an  action  of  tort  may  file  both  pleas.  But  what, 
is  the  effect  of  filing  the  plea  of  justification  in  an  action  of  tort?  It  seems- 
that  under  the  statute  of  Anne,  when  these  two  pleas  were  filed,  the  plea  of 
justification  was  not  treated  as  an  admission  of  the  facts  charged  in  the  dec- 
laration, but  was  treated  merely  as  pleading.  The  plaintiff,  when  these  tw<> 
pleas  were  filed,  could  not  rely  on  the  defendant's  plea  of  justification  to  make- 
out  his  case,  but  had  to  introduce  testimony  in  order  to  make  it  out.  Ricktt 
V.  Stanley,  6  Blackf.  169,  and  authorities  there  cited;  Doss  v.  Jones,  5  How* 
(Miss.)  158;  and  Wright  v.  Lindsay,  20  Ala.  428.  This  rule  was  changed,, 
to  some  extent,  by  No.  55  of  the  old  rules  of  court.  See  2  Ga.  477.  That. 
rule  declared  that  in  all  cases  arising  ex  delicto,  if  the  defendant  pleads, 
justification,  and  Uikes  upon  himself  the  burden  of  proof,  he  should  liave^ 
the  right  to  open  and  conclude.  If  he  justified  in  an  action  of  tort,  and  an- 
nounced to  the  court  that  he  assumed  the  burden  of  proof,  under  this  rulc» 
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he  was  entitled  to  open  and  conclude,  although  the  plea  of  general  issue  had 
been  filed.  It  amounted  to  an  abandonment  of  that  plea.  AVe  think  our 
Code  has  changed  both  of  these  rules.  It  changed  the  rule  of  court,  because 
it  is  no  longer  optional  with  the  defendant  to  assume  the  burden  of  proof  when 
he  files  the  plea  of  Justification,  but  it  is  mandatory.  It  changed  the  rule  un- 
der the  statute  of  Anne,  because  it  declares  tlmt  **by  such  plea  he  admits  the 
act  to  be  done,  and  shall  be  entitled  to  all  the  privileges  of  one  holding  the 
affirmative  of  the  issue."  When,  tlierefore,  a  defendant  files  a  plea  of  justifi- 
cation, it  is  an  admission  by  him  that  he  did  the  act  complained  of  in  the  d(fc- 
laration.  If  it  is  an  admission,  then  ttiere  is  no  necessity  for  the  plaintiff  to 
introduce  proof  to  establish  the  facts  set  out  in  his  declaration.  The  burden 
is  shifted  from  the  plaintiff  to  the  defendant  the  very  moment  the  defendant 
files  this  plea.  It  devolves  upon  him,  when  this  plea  is  filed,  to  establish  the 
truth  of  it  by  proper  testimony.  Although  the  Code  declares  that  a  defend- 
ant may  file  contradictory  pleas,  and  requires  the  jury  to  say  upon  wliat  plea 
the  verdict  is  rendered,  if  they  find  for  the  defendant,  in  our  opinion,  when  a 
plea  of  justification  is  filed  in  a  case  of  tort,  it  amounts,  under  our  Code,  to  a 
withdrawal  or  abandonment  of  the  plea  of  the  general  issue.  When  the  law 
»ays  that,  by  the  filing  of  this  plea,  he  admits  the  act  tu  be  done,  it  would  be 
an  absurdity  to  require  the  plaintiff  to  go  on  and  make  out  his  case  by  testi- 
mony. Why  should  the  plaintiff  be  Required  to  prove  by  testimony  a  fact 
which  is  already  admitted  in  the  reconiy  Why  should  a  judge  instruct  the 
jury  to  say,  in  their  verdict,  upon  which  plea  of  the  defendant  the  verdict  was 
rendered?  And  how  absurd  it  would  be  for  the  jury  to  return  a  verdict  for 
the  defendant  upon  the  plea  of  the  general  issue,  when  the  defendant,  by  his 
plea,  had  already  admitted  in  open  court  that  he  had  committed  the  act  com- 
plained of  in  the  declaration,  and  thus  broken  up  the  plea  of  the  general  is- 
sue. The  case  now  under  consideration  illustrates  the  absurdity  of  such  a 
thing.  Here,  as  we  have  seen,  the  defendants  first,  in  their  plea  of  the  gen- 
eral issue,  denied  committing  the  acts  complained  of;  and  then,  in  their  plea 
of  justification,  they  admitted  doing  the  very  acts  complained  of  in  the  decla- 
ration ;  and  the  jury  rendered  their  verdict  on  the  plea  of  the  general  issue. 
Although  the  defendants  had  admitted  in  open  court  the  acts  complained  of* 
the  jury,  by  their  finding,  say  the  admission  was  not  true.  The  law  certainly 
will  not  tolerate  siich  an  absurdity.  If  we  are  correct  in  the  above  observa- 
tions, it  follows  as  a  matter  of  course  that,  when  tlie  plea  of  justification  is 
filed,  the  burden  is  shifted  upon  thedefendant,  and  he  necessarily  has  the  open- 
ing and  conclusion  of  the  argument;  indeed,  the  Code  so  declares.  A  great 
many  authorities  were  read  to  us  by  the  plaintiff  in  error,  showing  that, 
when  the  two  pleas  were  filed,  the  plaintiff  still  had  the  opening  and  con- 
clusion. That  would  be  true  under  the  statute  of  Anne  and  the  decisions 
thereunder;  because,  as  we  have  explained  above,  when  the  two  pleas  were 
tiled,  the  plea  of  justification  was  held  to  be  not  an  admission  of  the  truth  of 
the  charges  contained  in  the  declaration,  and  it  was  therefore  necessary  for 
tlie  plaintiff  still  to  make  out  his  case.  As  we  think  we  have  shown,  since 
the  adoption  of  the  Code  the  rule  has  been  changed  in  this  state.  The  plea 
does  admit  the  act  complained  of,  and,  when  filed,  casts  the  burden  upon  the 
defendant.  It  was  argued  by  counsel  for  the  plaintiff  in  error  that,  although 
this  might  be  true,  still  the  burden  would  be  on  the  plaintiff  to  prove  his 
damages.  We  do  not  agree  with  them  in  this  view.  In  cases  of  tort,  when 
properly  made  out,  damages  follow  as  a  matter  of  course.  No  ()articular 
amount  of  damages  can  be  proved,  but  the  amount  of  damages  is  left  by  our 
law,  in  cases  like  this,  to  *'the  enlightened  cousciences.of  impartial  jurors." 
If  the  defendant  sustains  his  plea  of  justification,  there  can  be  no  dam- 
ages; if  he  fails,  the  jury  can  assess  them  without  proof,  looking  at  all  the 
facts  and  circumstances  of  the  case;  or  the  plaintiff,  in  reply  to  the  defend- 
ant's testimony,  may  show  aggravating  circumstances,  in  order  to  increase 
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the  damages,  and,  when  alleged,  any  special  damage  which  is  recoverable  in 
the  case. 

3.  The  eighth  ground  complains  that  the  conrt  would  not  allow  the  plnin- 
tiff  to  testify  as  to  what  May  had  sworn  to  at  the  committing  trial;  May  being 
dead.  We  cannot  say  that  the  court  erred  in  this  roling,  because  the  record 
does  not  disclose  what  May's  testimony  was,  so  as  to  inform  us  whether  it 
was  material  or  not.  We  will  say  in  passing,  however,  that,  if  it  was  ma- 
terial, we  should  think  it  would  be  admissible.  In  Gavan  v.  ElUworth,  45 
Oa.  283,  this  court  held  that  ''the  testimony  of  a  witness,  since  deceased,  given 
before  the  magistrate  on  a  commitment  trial  for  an  assault  with  intent  to 
murder,  may  be  used  against  the  defendant  in  a  civil  suit  for  damages  by  the 
person  Injured." 

4.  The  ninth  ground  complains  because  the  court  admitted  £llis  to  testify 
that  before  the  warrant  was  sued  out  he  was  sent  by  the  defendants  to  May 
to  inquire  whether  he  had  agreed  witli  the  plaintiff  to  furnish  *him  $30  per 
month  to  pay  off  his  hands,  and  to  pay  his  provision  biUs,  etc.,  and  that  May 
had  replied,  ''No."  We  think  tliis  testimony  was  admissible.  It  went  to 
show  that  the  defendants  made  inquiries  as  to  the  truth  of  the  statpoaent 
which  they  say  Rigdon  made  to  them  when  he  purchased  the  goods,  and  that 
they  did  not  sue  out  the  warrant  against  him  until  they  had  made  inquiry  as 
to  the  truth  of  his  statement.  It  woul^  tend  to  show  their  good  faith  in  the 
matter,  which,  in  cases  like  this,  is  probable  cause. 

5.  The  tenth  gi'ound  complains  that  the  court  erred  in  allowing  Poole,  a 
justice  of  the  peace,  to  testify  that  he  advised  Jordan  that  a  warrant  would 
lie  against  Rigdon  for  cheating  and  swindling.  We  think  this  ruling  of  the 
court  below  was  error.  The  law  allows  only  the  advice  given  to  the  defend* 
ant  by  counsel  learned  in  the  law  to  be  proved,  and  only  then  when  it  is  shown 
that  tiie  defendant  related  to  counsel  all  the  material  facts  of  his  case.  Stratus 
V.  Toung,  36  Md.  246;  Olmstead  v.  Partridge,  16  Gray,  881;  Oooiey,  Torts. 
183,  184. 

6.  The  eleventh  ground  complains  that  the  court  refused  to  allow  the  plain- 
tiff  to  ask  Lee  whether  the  jury  in  the  former  case  had  given  credit  to  Rig- 
don's  testimony,  or  that  of  the  others.  There  was  no  error  in  refusing  to  al- 
low this  qjuestion.  Lee  could  not  possibly  undertake  to  tell  what  credit  the 
Jury  in  the  other  case  had  placed  upon  the  testimony  of  the  different  wit- 
nesses. 

7.  The  first  four  grounds  were  that  ttie  verdict  was  contrary  to  law  and  to 
the  evidence,  and  without  evidence  to  support  it.  From  what  we  have  al* 
ready  said,  we  think  the  court  should  have  granted  a  new  trial  upon  these 
grounds. 

The  jury  returned  a  verdict  in  favor  of  the  defendants  on  the  plea  of  tlie 
general  issue;  and  the  defendants  had  admitted  in  their  plea  of  justification 
the  very  acts  that  the  jury  found  they  had  not  committed.  Their  verdict  was 
certainly  contrary  to  the  evidence  and  to  law.    Judgment  reversed. 


Collier  v.  Farr. 

{Supreme  Court  of  GcorgUt.    October  22, 1888.) 

Wat*;— Obstruction — Removal — Usek. 

Under  Code  Gki.  jJ  Tai,  prescribiuff  that  a  private  way  must  not  exceed  15  feet  in 
widtb,  and  must  be  kept  open  and  lu  repair  bv  the  person  on  whose  applicatioo  it 
is  established,  such  person  cannot  sue  to  require  the  removal  of  obstructions  placed 
therein  without  proof  that  the  way  used  is  the  same  originally  appropriated,  that  It 
does  not  exceed  the  proscribed  width,  and  that  he  has  himself  kept  it  open  and  in 
i*epair;  though  section  7d7  provides  that  it  shall  not  be  lawful  for  a  person  to  in- 
terfere with  a  private  way  which  has  been  used  constantly  for  seven  years,  and  he 
proves  such  user. 

Error  from  superior  court,  Fulton  county;  Marshall  J.  Claurk,  Judge. 
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Application  by  Farr  to  the  ordinary  of  Fulton  county  to  compel  Collier  to 
remove  obstructions  placed  by  him  in  two  private  roads  used  by  Farr.  The 
ordinary  having  granted  such  an  order,  Collier  obtained  a  writ  of  certiorari 
from  the  superior  court,  where  the  order  was  affirmed.  From  the  judgment 
of  the  superior  ooui-t  CoUier  brings  error. 

John  CoUier  and  T,  F.  Westmoreland!,  for  plaintiff  in  error.  /.  A,  Oray, 
for  defendant  in  error. 

SiMiJONS,  J.  It  seems,  from  the  record  in  this  case,  that  there  was  a  pri- 
vate road  leading  froni  Farr^s  house  to  the  Howell's  Mill  road,  and  another 
private  road  leading  from  thelloweirs  Mill  road  to  the  Peachlree  road.  Col- 
lier had  placed  obstructions  in  liolli  roads.  Farr  applied  to  tlie  ordinary  for  an 
order  to  compel  Collier  to  remove  tlie  obstructions.  It  appeared  froiu  the 
evidence— taken  before  the  ordinary— tliat  both  of  these  roads  liad  been  used 
aninterruptedly  by  Farr  for  more  than  sevt']!  years.  It  does  not  appear  from 
the  evidence  that  the  road  leading  from  Farr's  house  to  the  HowelFs  Mill 
road  bad  been  kept  open  and  in  repair  by  Farr,  or  that  he  had  ever  done  any 
work  thereon.  It  appears  that  the  road  leading  from  the  Howell's  Mill  road 
to  the  Peachtree  road  had  had  some  work  done  on  it  by  him,  but  that  two 
trees  had  fallen  across  it, — one  of  wliicli  had  been  there  from  eight  to  ten 
years,  and  the  other  some  two  years  before  the  trial  before  the  ordinary.  In- 
stead of  removing  the  trees  from  the  road,  and  thereby  clearing  it  of  the  ob- 
structions, Farr  made  new  roads  around  the  trees.  Under  this  evidence  the 
ordinary  passed  an  order  requiring  Collier  to  move  the  obstructions.  Collier 
sued  out  a  writ  of  certiorari  to  the  superior  court,  and  that  court,  upon  hear- 
ing the  certiorari  and  the  answer  of  the  ordinary,  affirmed  the  judgment  of 
the  ordinary,  and  dismissed  the  certiorari,  CoUier  sued  out  his  bill  of  excep- 
tions to  this  court,  and  complained  of  said  ruling  as  erroneous. 

We  think  the  court  below  erred  in  affirming  the  ruling  of  the  ordinary. 
Code,  §  721,  in  detining  what  a  private  way  is,  says  it  must  not  exceed  15 
feet  in  width,  and  must  be  kept  open  and  in  repair  by  the  person  on  whose 
application  it  is  established,  and  may  be  as  much  less  as  the  applicant  may 
choose.  This  court,  in  construing  this  section,  has  frequently  held  that  the 
keeping  it  open  and  in  repair  must  always  be  shown  bt^fore  an  applicant  will 
be  entitled  to  an  order  to  remove  obstructions  therefrom.  In  the  case  of 
Short  V.  Waltofi,  61  Ga.  28,  this  court  held  that  "to  acquire  a  prescriptive 
right  to  a  private  way  over  land,  it  is  necessary  to  show  the  uninterrupted 
use  of  a  permanent  way,  not  over  fifteen  feet  wide,  kept  open  and  in  repair 
for  seven  years.  It  is  not  sufficient  to  show  that  those  claiming  the  prescrip- 
tion have  been  accustomed  for  more  than  seven  years  to  pass  over  the  land, 
changing  the  way  as  they  saw  fit,  to  avoid  obstructions  or  for  convenience.'' 
This  ruling  was  reaffirmed  in  the  case  of  Aaron  v.  Gunnels,  68  Ga.  528,  in 
which  case  the  court  say:  "So  far  from  the  evidence  showinfl:  that  these  )>ar- 
ties  ever  worked  this  [road]  or  kept  it  in  repair,  it  shows  that  it  hsis  never 
been  worked  by  anybody,  and  that  nothing  has  ever  been  done  to  it.  except 
the  pulling  out  of  the  way  any  bush  or  other  thing  wliich  by  chance  happened 
to  fall  into  it,  by  the  passers  thereon.''  See,  also,  the  case  of  Nott  v.  Tmley^ 
69  Ga.  766,  in  which  the  court  hold  that  "where  a  private  way  is  claimed  by 
prescription,  the  parties  setting  up  such  claim  must  bring  themselves  strictly 
within  the  requirements  of  the  law."  In  the  case  of  Woolhright  v.  Cureton, 
76  Ga.  107,  the  court  say  that "  wliere  there  was  no  evidence  to  show  that  the 
*way  was  not  over  tifteen  feet  in  width,  and  that  it  had  been  kept  open  and  in 
repair  for  seven  years,  the  Judgment  of  the  ordinary  ordering  the  removal 
of  the  obstructions  therefrom  was  properly  reversed  on  certiorari,  and  a  new 
trial  granted. "  These  cases  rule  that,  before  an  applicant  CJin  have  obstruc- 
tions removed  from  a  private  way,  he  must  not  only  show  that  there  has  been 
an  uninterrupted  use  for  more  than  seven  years,  but  he  must  show  that  it  is 
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not  more  than  15  feet  wide,  and  that  he  has  kept  it  open  and  in  repair,  and 
tliHt  it  is  the  same  15  feet  originally  appropriated.  It  takes  all  these  things 
to  constitute  a  private  way.  If,  therefore,  the  applicant  fails  to  show  that 
the  road  is  not  more  than  15  feet  wide,  or  if  he  fails  to  show  that  he  has 
kept  it  open  and  in  order,  he  has  not  made  out  such  a  case  as  wookl  au- 
tUox'ize  the  ordinary  to  pass  an  order  to  have  the  obstroctions  removed  there- 
from. 

In  the  rase  at  bar,  all  that  Farr  showed,  as  to  the  road  lending  from  bis 
house  to  Howeirs  Mil],  was  that  it  had  been  in  use  for  moretlian  seven  jears. 
lie  failed  to  show  its  width,  or  that  he  had  kept  it  open  and  in  repair,  or  that 
it  was  the  original  15  feet  Hrst  appropriated.  As  to  the  road  leading  from 
Howeirs  Mill  road  to  the  Peachtree  road,  the  evidence  shows  that  two  trees 
had  fallen  across  the  road,  and  had  never  been  removed;  and  that  instead  of 
removing  them,  thereby  keeping  the  road  in  order,  he  traveled  out  of  Che  roai 
and  around  the  trees,  thereby  appropriating  more  land  than  the  original  15 
feet,  and  showing  that  he  did  not  keep  the  road  open  and  in  repair;  and  as 
we  have  seen  in  8hoi't  v.  Walton^  supia,  it  is  not  sufficient  to  show  thai 
those  claiming  the  prescription  have  been  accustomed  for  more  than  seven  years 
to  pass  over  the  land,  changing  the  way  as  they  might  see  fit,  to  avoid  ob- 
structions or  for  convenience.  Nor  do  we  think  this  construction  is  in  conflict 
with  section  737  of  the  Code,  which  is  as  follows:  "Whenever a  private  way  has 
been  in  constant  and  uninterrupted  use  for  seven  years  or  more,  and  no  legal 
steps  have  been  taken  to  abolish  the  same,  it  shall  not  be  lawful  for  any  one 
to  interfere  with  said  private  way. "  We  have  shown  by  the  decisions  above 
cited  that  a  private  way  is  a  road  15  feet  wide,  kept  open  and  in  repair.  This 
section  declares,  in  sul)8tancc,  that  such  a  private  way  shall  not  be  interfered 
with  when  it  has  been  in  constant  and  uninterrupted  use  for  seven  years  or 
more.  We  think  this  construction  is  a  just,  fair,  and  reasonable  one.  It 
would  not  do  to  hold  that  whenever  a  gully  washes  across  one  of  these  roads, 
or  whenever  a  limb  or  tree  falls  across  it,  people  using  the  road  can  let  the 
obstruction  remain,  and  appropriate  more  land  for  their  convenience  by  going 
around  the  obstruction.  In  order  for  one  to  tiike  or  keep  another^s  land  as  a 
road  for  his  private  use,  he  should  be  compelled  to  keep  it  open  and  in  repair. 
Keeping  it  open  and  working  it  would  be  the  best  evidence  of  his  intention 
to  appropriate  it  for  a  road,  aud  would  put  the  owner  upon  notice  that  he  did 
intend  to  appropriate  it.  If  he  were  allowed  to  wander  about  on  another's 
land,  in  different  directions,  and  upon  different  tracks,  and  was  not  required 
to  work  it,  the  owner  would  tiave  no  notice  of  his  intention  to  claim  it  as  a 
private  road.  But  when  confined  to  within  15  feet,  and  compelled  to  work 
it,  it  would  be  sufficient  notice  to  the  owner.  For  these  reasons  we  reverse 
the  judgment  of  the  court  below. 


Central  Bank  Block  Ass'n  t>.  James  et  ah 

iSui>reine  Court  of  Georgia.    October  32, 1888.) 

Contract— CoNSTRUCTios. 

A  guaranty  that  the  stock  of  a  corporation  whose  assets  consist  of  real  proptt%7 
shall  pay  dividends  at  the  rate  of  4  per  cent.  ^*  beyond  all  contin^ncj,  and  abOT« 
all  expenses,  net,  of  taxes,  insurance,  water  charges,  or  repairs,  ^  does  not  bind  the 
guarantor  to  pav  the  salaries  of  the  corporation's  officers,  or  the  ezpenae  of  im- 
provements on  tne  property,  but  it  does  bind  him  to  pay  the  oommiasion  of  rental 
agents,  that  being  one  of  the  expenses  of  enjoying  the  property. 

Error  from  superior  court,  Fulton  County;  Marshall  J.  Clarkb,  Judge. 

Action  by  the  Central  Bank  Block  Association  against  John  H.  James  and 
Susan  James.     Plaintiff  brings  error. 

McDaniel  <&  Blalock  and  Hoke  <&  Burton  Smith,  for  plaintiff  in  error,  if. 
J.  f&  T,  A,  ffammondt  for  defendants  In  error. 
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Blandpord,  J.    John  H.  James  failed  for  a  large  sum  of  money,  and  made 
^un  assignment.     In  the  assignment  he  omitted  to  mention  cei*tain  property, 
Jcnown  as  the  "Central  Bank  Block."     The  creditors  organized  themselves 
into  an  association,  and  became  incorporated,  and  afterwards  filed  a  bill  against 
Barnes  and  his  wife,  claiming  that  this  property,  whicli  was  claimed  by  the 
vrife,  should  go  to  theui.     That  suit  was  settled  amicably,  and  a  decree  had, 
.:And  an  agreement  was  entered  into,  a  part  of  which  is  as  follows:   "The  said 
party  of  the  second  part  (the  Central  Bank  Block  Association)  agrees  and  un- 
dertakes to  use  ordinai-y  and  reasonable  diligence  to  make  the  said  real  estate, 
'Constituting  its  capital,  profitable  for  the  payment  of  a  fair  and  just  net  in- 
<«ome  to  the  said  party  of  the  second  part.    And  the  said  parties  of  the  first 
part  (John  H.  James,  as  said  trustee,  and  Mrs.  Susan  James)  hereby  guaranty 
unto  the  said  party  of  the  second  part  that  after  the  exercise  of  such  diligence 
*  'Mie  stock  of  said  corporation  issued  upon  said  property,  but  in  amount  not  to 
-exceed  $400,000,  shall  pay  the  holdere  thereof  four  per  cent.,  per  annum  net 
interest  thereon, payable  semi-annually,  commencing  Che  first  day  of  January, 
1885,  for  and  during  the  term  of  ten  years;  this  guaranty  being  that  said  stock 
^^hall  pay  said  interest,  in  said  manner,  providing  said  diligence  is  exercised 
..as  aforesaid,  beyond  all  contingency,  and  above  all  expenses,  net,  of  taxes,  in- 
.surance,  or  water  charges,  or  repairs."     The  present  bill  was  filed  by  the  Cen- 
itral.Bank  Block  Association  to  enforce  the  decree  of  settlement.     The  com- 
plainants contended  that  certain  improvements  made  upon  the  property  ought 
Jto  have  been  paid  for  by  the  defendants,  such  as  hiying  an  asphalt  floor,  etc. 
They  also  contended  that  the  defendants  ought  to  pay  the  salaries  of  the  olfi- 
«cers  of  the  corporation, — a  president,  secretary,  treasurer,  and  directors,— for 
the  office  sign  of  the  corporation,  for  piinting,  advertising,  and  staticjuery 
t)illR,  and  for  rental  agent's  commissions.    The  court  below  refused  to  make 
^he  defendants  pay  any  of  these  charges,  exeept  commissions  of  rental  tigents. 
The  complainants  excepted,  and  the  defendants  filed  a  cross-bill  of  exceptions; 
4h6  latter  assigning  as  error  the  ruling  that  they  were  liable  for  rental  agent's 
•<M>mmissions. 

We  think  the  coart  below  was  right  in  its  ruling.    By  the  terms  of  the  con- 
tract, Mrs.  James  was  only  bound  to  make  the  rents  of  the  property  net  4  per 
-^senti  and  the  words  used  in  the  contract,  "net,  of  taxes,  insurance,  or  water 
'Charges,  or  repairs, "  mean  that  she  is  not  to  pay  anything  else.    Counsel  for 
4the  defendants  in  error  adopted  the  right  rule,  but  applied  it  at  the  wrong  end. 
--She  is  bound  to  pay  all  the  expense  of  keeping  up  the  property  and  renting 
it  out,  and.  in  addition,  is  bound  to  pay  taxes,  insurance,  water  charges,  and 
repairs.    These  words  are  a  limitation  as  to  what  she  would  be  bound  to  pay 
^or  over  and  above  the  necessary  expenses.    I  do  not  think  she  was  bound  to 
pay  for  repairs  until  these  words  were  put  in.    We  do  not  see  what  Mrs.  James 
Jiad  to  do  with  the  expenses  of  the  corporation.    The  corporation,  must  keep 
tip  itself.    If  its  members  desire  to  pay  a  number  of  officers  and  directors, 
liceep  an  office,  advertise  meetings,  etc.,  let  them  pay  for  it.    Mrs.  James  only 
.jftgreed  to  pay  the  expenses  of  tlie  property.    These  salaries,  etc.,  could  be 
.^welled  to  any  amount  the  members  of  the  corporation  might  see  fit;  and  tliey 
jnight  as  well  require  Mrs.  James  to  pay  for  wine  and  cigars  and  an  occh- 
:sional  dinner  for  the  officers  as  to  require  her  to  pay  for  expenses  of  this  char- 
.acter.     Upon  the  whole,  we  think  the  court  below  was  right,  and  the  judg- 
ment is  affirmed. 


BiRDSETB  V.  Baker  et  al, 
(Supreme  Court  of  Georgia.    November  5, 1888.) 

^ASSIONMBKT  FOR  BeNKFIT  OF  CREDITORS— MaDE  1!^  ANOTHER  BtaTB— EfFKOT. 

Under  Code  Gkt.  $  8,  which  declares  that  *^the  validity,  form,  and  effect  of  all 
writingB  or  contracts  are  determined  by  the  laws  of  the  places  where  executed,  ** 
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and  that  "when  such  writing  or  contract  is  intended  to  haye  effect  in  this  states 
it  must  be  executed  in  conformity  to  the  laws  of  this  state,  excepting  wills,  *  a. 
general  assignment  for  the  benefit  of  creditors,  executed  in  New  York  by  a  cituen 
of  that  state,  in  conformity  with  its  laws,  and  intended  to  take  effect  wherever  the- 
assignor  had  property,  passes  title  to  debts  due  the  assignor  from  citizens  of 
Georgia,  though  schedules  of  debts  and  assets  are  not  attached  to  the  aasignnient. 
as  required  by  the  Georgia  statutes. 

Error  from  superior  court,  Fulton  county;  Marsha|.l  J.  Clarke,  Judge* 
Action   by  Stephen   Underbill  against  Baker  &  Clark,  in  which  certaiik 
debts  due  the  defendants  were  attached  by  garnishment.    C.  F.  Birdaeye,  as* 
signee  of  Baker  &  Clark,  intervened,  and  claimed  the  garnished  fund.     Judg- 
ment was  rendered  in  favor  of  plaintiff,  and  the  intervenor  brings  error. 

Hoke  <&  Burton  8mith,  for  plaintiff  in  error.    Calhoun,  King  dk  SpalMng, 
for  defendants  in  error. 

Simmons,  J.  It  appears  from  the  record  in  this  case  that  Baker  &  Claik,. 
merchants  doing  business  in  the  state  of  New  York,  on  the  24th  of  Novem- 
ber, 1886,  made  an  assignment  to  C.  F.  Birdseye  of  all  and  singular  their  co- 
partnership and  individual  estate  and  property,  real  and  personal,  of  eTerjr 
kind  whatsoever,  and  wherever  situated,  held  by  and  in  the  name  of  said  par- 
ties, *  *  *  except  such  property  as  is  exempt  by  law  from  levy  and  sale.  ** 
In  this  deed  of  assignment  preferences  were  made  of  certain  creditors.  On 
the  7th  of  November,  1886,  Stephen  Underbill,  a  non-resident  of  Geor^a,  in- 
stituted his  action  in  this  state,  against  said  non-resident  assignors,  by  at- 
tachment and  garnishment;  and  summons  of  garnishment  was  served  upon 
several  of  tlieir  debtors  residing  in  this  state.  The  garnishees  answered,  ad- 
mitting tlieir  indebtedness.  Birdseye,  the  assignee,  appeared  in  court,  and 
claim(*d  the  assets  as  belonging  to  him  as  assignee.  The  ease  was  submitted  to 
the  trial  judge  without  the  intervention  of  a  jury,  upon  the  following  agreed 
statement  of  facts:  ''(1)  This  paper  shall  be  construed  as  a  properly  made 
chaini  by  C.  F.  Birdseye,  assignee,  for  all  assets  garnished.  (2)  The  debts  of 
plaintiffs  are  due  and  correct.  (3)  Plaintiff  [Underhill]  resides  outside  of 
the  state  of  Georgia.  (4)  The  firm  of  Balcer  &  Clark,  both  of  whom  reside 
out  of  Georgia)  executed  an  assignment  to  C.  F.  Birdseye,  on  November  24» 
1886,  a  copy  of  which  is  hereto  attached.  The  assignment  was  a  general  as- 
signment executed  in  New  York,  and  was  a  legal  assignment  under  the  laws 
of  New  York.  There  was  no  schedule  of  assets  attached  to  the  assignment,, 
as  provided  for  in  section  1953,  (d,)  (e,)  Code,  nor  of  creditors,  as  provided 
for  in  Acts  1884-85.  The  assignment  covered,  among  otli^  property  else- 
where, choses  in  action  in  Georgia;  and  this  claim  of  Birdseye,  assignee,  only 
applies  to  choses  in  action  in  Georgia,  the  attachment  not  having  been  levied 
upon  anything  else.  (5)  There  is  no  agreement  as  to  whether  notice  of  the 
assignment  was  served  on  the  garnishee  before  the  garnishments  were  served, 
and  each  side  reserves  the  right  to  suspend  the  case  at  any  time,  and  have 
evidence  taken  on  this  point."  On  this  statement  of  facts  the  trial  judge  de- 
cided tliat  Birdseye,  the  assignee,  was  not  entitled  to  the  fund  in  court,  and 
rendered  a  judgment  in  favor  of  Underhill  against  Baker  &  Clark,  for  the 
a^iount  they  were  indebted  to  Underhill,  and  a  judgment  against  Birdseye, 
the  assignee,  for  the  costs.  To  this  ruling  the  assignee  excepted,  and  brought 
the  case  here  for  review. 

1.  The  main  question  before  us  in  this  case  was  whether  this  assignment, 
made  in  the  state  of  New  York,  was  void  under  the  laws  of  Georgia.  It  was- 
insisted  by  counsel  for  the  defendant  in  error  that  it  was  void  under  our  ]aw» 
because  the  assignors  did  not  attach  thereto  a  properly  sworn  to,  "full,  and 
complete  inventory  and  schedule  of  all  the  assets  of  every  kind,  held,  claimed, 
or  owned  by  said  firm  at  the  time  of  tlie  execution  of  the  assignment;"  and 
also  a  "full  and  complete  inventory  and  schedule  of  all  indebtwluesd  <rf  every 
kind  of  said  tirm  at  tiie  time  of  the  execution  of  the  assignment,  and  the 
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names  of,  the  Hmounts  due  to,  and  the  residence  of,  each  creditor  of  said  as- 
signors," properly  sworn  to,  as  required  by  the  acts  of  1881  and  1885.  It 
was  insisted  that  for  this  reason  the  assignment  was  void,  being  in  violation 
of  the  policy  of  our  law.  It  was  a<Imitted  that  under  the  laws  of  New  York 
it  was  a  legal  assignment.  Section  8  of  our  Code  declares  that  "the  validity, 
form,  and  effect  of  all  writings  or  contracts  are  determined  by  the  laws  of  the 
places  where  executed.  When  such  writing  or  contract  is  intended  to  have 
effect  in  tins  state,  it  must  be  executed  in  conformity  to  the  laws  of  this  state, 
excepting  wills  of  personalty  of  persons  domiciled  in  another  state  or  coun- 
try."  Here,  then,  is  an  assignment  or  contract  which  it  is  agreed  was  a  valid 
find  legal  contract  under  the  laws  of  the  state  of  New  York;  and  under  this 
section  of  the  Code  its  validity,  form,  and  effect  are  to  be  determinetl  by  the 
laws  of  that  state.  It  is  claimed  that  this  assignment  or  contract  was  in- 
tended to  have  effect  in  this  state,  because  it  was  introduced  in  the  court  be- 
low as  evidence,  and  under  it  this  fund  was  claimed;  and  that«  therefore,  it 
must  have  been  executed  in  accordance  with  the  laws  of  this  state,  which  re- 
[][uire  a  schedule  of  assets  and  of  indebtedness  to  be  attached  to  the  assign- 
ment as  part  of  the  execution  thereof.  We  can  see  nothing  in  this  assign- 
ment that  shows  that  it  was  intended  to  have  effect  in  this  state.  It  appears 
from  the  face  of  it  that  it  was  an  assignment  in  the  state  of  New  York,  and 
not  intended  to  have  effect  In  this  state  alone,  but  to  have  effect  generally, 
wherever  the  assignors  had  property.  We  do  not  think  that  the  latter  part  of 
section  8,  supra,  applies  to  contracts  of  this  sort.  We  think  that  that  part  of 
the  section  means  that,  if  this  contract  had  t>een  made  in  New  York,  to  be 
performed  in  this  state,  then  it  must  be  executed  in  accordance  with  the  laws 
5f  this  state.  But,  as  we  have  seen,  the  contract  was  intended  only  to  have 
effect  in  the  state  of  New  York.  It  may  be  said,  however,  that  Baker  So 
niark,  the  assignors,  had  debts  due  them  by  citizens  of  this  state,  and  those 
iebts  were  assigned  in  this  instrument,  and  to  that  extent  it  was  intended  to 
have  effect  in  this  state.  We  do  not  think  that  this  is  a  sound  proposition. 
The  debt  owed  them  by  the  garnishees  in  this  state  had  no  situs  in  this  state. 
The  rule  is  that  the  situs  of  a  debt  follows  the  creditor,  and,  where  the  debtor 
sind  creditor  reside  in  different  states,  the  law  of  the  domicile  of  the  creditor 
prevails.  A  debt  is  not  a  corpus  capable  of  local  position,  but  purely  njus 
tncorporale.  Story,  Confl.  Laws,  (8th  Ed.)  569.  "A  chose  in  action  cannot 
surely  be  said  to  have  any  actual  situs  in  the  place  where  the  debtor  resides. 
As  a  general  principle,  it  is  payable  at  the  residence  of  the  creditor  if  not  ex- 
pressed otherwise,  and  a  tender,  to  be  good,  must  be  made  to  the  creditor." 
Burrill,  Assignm.  471.  The  situs  of  the  debt  being  at  the  domicile  of  the 
creditor,  the  creditor  had  a  right  to  transfer  it  to  his  assignee  for  tiie  benetit 
jf  his  creditors.  Story,  Confl.  Laws,  568,  says:  "The  reasoning  of  Lord 
Kbntok,  in  a  celebrated  case,  {Hunter  v.  Potts,  4  Term  R.  182,  192,)  would 
irertainly  lead  to  the  conclusion  that  an  assignment  of  personal  property, 
whether  it  were  of  goods  or  debts,  according  to  the  law  of  the  owner's  dom- 
icile, would  pass  the  title  in  whatever  country  it  might  be,  unless  there  were 
some  prohibitory  law  in  that  country." 

2.  But  it  is  said  that  the  assignment,  not  having  attached  thereto  the 
schedules  of  assets  and  of  indebtedness  as  required  by  our  law,  contravenes 
the  policy  of  our  law,  and  is  therefore  void.  That  is  true  if  these  schedules 
ire  a  part  of  the  contract.  Our  law  is  that,  whenever  the  contract  itself  vio- 
lates the  policy  of  our  law%  it  is  void,  and  cannot  be  enforced  in  the  courts  of 
Lhis  state.  We  are  referred  to  the  following  cases  to  show  that  this  assign- 
naent  is  void:  Uerschfeld  v.  Dexel,  12  Ga.  582;  Strieker  v.  Tinkham,  36  Ga. 
176;  Mason  V.  Strieker,  37  Ga.  262;  Miller  v.  Kemaghan,  56  Ga.  155;  Manu- 
facturing Co.  V.  White,  68  Ga.  96.  We  have  carefully  read  the  casesYeferred  to, 
and  such  of  them  as  are  in  point  establish  the  principle  we  have  just  laid  down ; 
that  is,  that,  if  the  contract  itself  contravenes  the  policy  of  our  law,it^lLb0r^ 
v.78.E.no.l8— 65  ^'^'^ '^^  ^^  ^OOglC 
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void  in  this  state.  In  the  cases  in  12  Ga.,  35  Qs.,  and  37  6a.,  mpra^  the  as- 
signments gave  a  preference  to  one  creditor  over  another,  which  at  that  time 
made  them  void,  under  our  law;  and  the  property,  in  each  of  these  cases,  was 
situated  in  this  state.  We  do  not  think  that  the  acts  of  the  legislature  require 
ing  schedules  to  be  annexed  to  the  deed  of  assignment  made  these  schedules 
a  part  of  the  contract,  nor  do  we  think  that  these  acts  apply  to  contracta  or 
assignments  made  out  of  this  state.  An  inspection  of  the  acts  relied  on  will 
show  that  it  was  not  the  intention  of  the  legislature  that  they  should  affect 
contracts  or  assignments  other  than  those  made  in  this  state.  While  it  is  in 
the  power  of  the  legislature  to  enact  laws  declaring  that  all  assignments  made 
out  of  this  state,  and  not  executed  in  conformity  with  our  law,  shall  be  void 
as  to  property  found  here,  we  do  nut  think  it  has  done  so.  We  think  these 
requirements  concerning  schedules  were  made  for  the  protection  of  the  cred- 
itors of  the  assignors,  and  were  intended  to  prevent  fraud  on  the  part  of  the 
assignors,  by  throwing  greater  restrictions  around  assignments,  and  compel- 
ling the  assignors  to  give  a  correct  statement  under  oath  to  their  creditors  of 
all  their  assets,  and  of  all  their  indebtedness,  and  of  the  persons  to  whom  they 
are  indebted,  and  where  those  persons  reside.  We  therefore  do  not  think  that 
the  sch«>dules  are  parts  of  the  contract:  and,  as  we  have  seen,  it  is  only  when 
the  contract  element  violates  the  policy  of  our  law  that  the  assignment  is  void. 
We  are  strengthened  in  this  view  by  the  following  decisions  made  in  other 
states  upon  questions  somewhat  similar  to  the  one  now  under  discussion.  In 
the  case  of  Sanderson  v.  Bradford^  10  N.  H.  260,  it  was  ruled  that  although 
the  oath  of  the  assignor,  made  in  Massachusetts,  and  sufficient  in  that  state, 
would  have  been  insufficient  in  New  Hampshire,  and  would  have  rendered 
the  assignment  void  if  made  in  New  Hampshire,  yet,  the  assignment  being 
valid  in  Massachusetts,  would  be  held  to  be  valid  in  New  Hampshire.  In 
Vermont  the  statute  required  an  inventory  of  all  the  property  assigned  to  be 
attaciied  to  the  assignment;  an  assignment  was  made  in  New  York  without 
this  inventory;  and  it  was  held  tliat  a  New  York  assignment  without  this  in- 
ventory would  be  valid,  and  that  the  statute  of  Vermont  requiring  the  inven- 
tory to  be  attached  to  the  assignment  did  not  apply  to  assignments  made  out 
of  that  state.  Uai\ford  v.  Paine,  32  Vt.  448.  See  the  able  and  learned  opin- 
ion of  Chief  Justice  Kedfield  in  that  case.  See,  also,  Atwood  v.  Insurance 
Co,,  14  Conn.  555.  In  Oekerman  v.  Croga^  54  N.  Y.  29,  the  court  held  Uiat 
the  statute  law  of  New  York  regulating  assignments  for  the  benefit  of  cred- 
itors did  not  apply  to  foreign  assignments;  and  that  such  assignments,  if  valid 
by  the  law  of  the  place  where  made,  although  not  in  conformity  to  the  law  of 
New  York,  would  protect  the  property  assigned  from  attachment.  The  same 
principle  was  held  in  the  case  of  Bentley  v.  WhUtemore»  19  N.  J.  £q.  462;  also 
in  the  case  of  Chofee  v.  Bank,  71  Me.  514.  In  re  Lumber  Co,,  31  Minn.  i36, 
16  N.  W.  Rep.  700,  it  was  held  that  "the  statute  which  declares  void  assign- 
ments not  made  to  residents  of  this  state,  and  such  as  are  not  filed  as  pre- 
scribed, was  intended  to  Hpply  only  to  assignments  made  within  this  state. 
It  does  not  change  the  unwritten  law  relative  to  the  validity  of  foreign  assign- 
ments." In  the  case  of  Wtider  v.  Maddox,  Q^  Tex.  872,  1  S.  W.  iiep.  16^• 
it  was  held  that,  if  a  voluntary  assignment  covering  property  in  more  tlian 
one  stiite  is  deemed  valid,  it  would  be  sufficient  under  the  law  of  the  domicile 
of  the  assignor,  and  under  the  law  of  the  state  where  the  property  is  situated, 
to  pass  title,  notwithstanding  local  laws  regulating  the  administration  of  the 
trust  properly  be  not  complied  with.  It  therefore  appearing  that  Uiis  was  a 
legal  and  valid  assignment  in  the  state  of  New  York,  where  it  was  made,  and 
tlmt  it  was  not  intended  to  take  effect  in  this  state,  that  no  part  of  the  con- 
tract of  assignment  contravenes  the  policy  of  our  law,  and  that  the  assignor 
had  no  property  in  this  state,  and  the  requirement  of  our  statute  as  to  sched- 
ules being  no  part  of  the  contract,  it  follows  that  the  judgment  of  the  trial 
Judge  was  erroneous,  and  must  be  reversed.  (    r^r^^\^ 
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Johnson  t?.  Bradstbeet  Co. 
{Supreme  Court  of  Georgia,    October  22, 1888.) 

rBIAIi — COWDUCT  OF  TRIAI/— PLIA  OF  JUSTIFICATION— OpBNINO  AND  ClOSE. 

Under  Code  Ga.  §  9061,  which  providea  that,  where  justification  is  pleaded,  the  de- 
fendant **  shall  be  entitled  to  all  the  privileges  of  one  holding  the  afflrmative  of  the 
issue, "  a  defendant  in  a  libel  suit,  who  pleads  both  justification  and  the  general 
issue,  is  entitled  to  open  and  close. 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 

Action  of  libel  by  Johnson  against  the  Bradatreet  Company.  Plaintiff  brings 
5rror. 

2^/iOs.  P.  Westmoreland,  /.  X.  Mayson,  and  Arnold  cfe  Arnold,  for  plaintiff 
n  error.  Candlej',  Thompson  cfe  Candler  and  N.  /.  <fe  T,  A.  Hammond,  for 
iefendant  in  error.  , 

Slandfobd,  J.  Johnson  recovered  damages  against  the  Bradstreet  Com* 
^any  on  account  of  a  libel  which  he  alleged  had  been  written  and  published 
concerning  him.  The  Bradstreet  Company  moved  fo»a  new  trial  on  several 
grounds,  but  mainly  upon  the  ground  that  the  court  erred  in  refusing  to  al« 
.oi^  them  to  open  and  conclude  the  case  to  the  jury.  They  contended  that,  In- 
isinuch  as  they  had  pleaded  justification,  they  were  entitled  to  the  opening  and 
conclusion.  The  court  granted  a  new  trial,  and  granted  it,  we  presume, 
mainly  upon  this  ground,  because  the  other  grounds  of  the  motion  appear  to 
tiave  nothing  in  them.  The  plaintiff  excepted  to  the  grant  of  a  new  trial,  and 
brought  the  case  to  this  court  for  review.  He  contends  that  the  defendant 
having  pleaded  the  general  issue,  and  having  kept  that  plea  in  this  case,  as 
vvrell  as  the  plea  of  justification,  he  (plaintiff)  was  therefore  entitled  to  open 
and  conclude  to  the  jury.  We  do  not  agree  with  the  plaintiff  in  this.  It  is 
true  that  under  the  statute  of  Anne,  which  allowed  contradictory  pleas  to  be 
pleaded,  the  courts  of  En^fland  have  held,  and  it  has  also  been  held  in  this 
country,  that,  where  both  the  general  issue  and  justification  are  pleaded,  the 
plea  ot  justification  does  not  amount  to  an  admission,  and  hence  llie  plaintiff 
does  not  lose  his  right  to  open  and  conclude.  But  under  our  Code  the  law 
has  been  changed.  It  says  (Code,  §  3051)  that  where  justification  is  pleaded 
the  defendant  ** shall  be  entitled  to  all  the  privileges  of  one  holding  the  afflrm- 
ative of  the  issue;"  and  it  seems  from  some  of  the  decisions  of  this  court, 
notably  that  in  the  case  of  Ransone  v.  Christian,  49  Ga.  491,  that  it  does  not 
ni^e  any  difference  at  what  stage  the  plea  of  justification  comes  in,  the  defend* 
ant  assumes  the  burden  of  proving  his  plea,  and,  if  he  fails  to  prove  it,  certiun 
consequences  attach  to  it,  and  therefore  he  Is  entitled  to  open  and  conclude 
the  case  to  the  jury.  It  may  appear  Illogical — it  does  to  my  mind — to  allow 
a  pttty  to  open  and  conclude  to  the  jury  who  denies  the  plaintiff's  right  of 
action;  but  the  plea  of  justification  is  an  admission  on  the  part  of  the  d  f end- 
ants  that  they  wrote  and  published  the  words  as  alleged  in  the  declaration. 
Damages  followed  from  this  act.  It  is  true  the  declaration  alleged  certain 
special  damages,  but  that  would  not  make  any  difference  as  to  the  right  of  tiie 
defendant  to  open  and  conclude.  In  the  present  case,  I  would  remark,  the 
special  damages  alleged  do  not  appear  to  us  to  be  recoverable.  So,  while  this 
case  baa  been  tried  twice,  we  are  reluctantly  compelled  to  affirm  the  judgment 
of  the  court  below  granting  a  new  trial. 


Pacetti  ©.  State. 
(Supreme  Court  of  OeorgUu    November  5, 18S8.) 

OA  VINO— ETIDE  NCE. 

Evidence  that  defendant  had  the  doors  of  his  sleeping  aimrtment** blanketed,** 
invited  his  friends  there  at  night  to  drink,  and  kept  in  the  room,  besides  burroAS 
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and  bottles,  a  table  suitable  for  gaming,  together  with  11  packs  of  cards,  and  2  boxes 
of  **  chips, "  and  that  some  of  the  guests  hid  themselves,  When  surprised  by  the  police 
at  a  time  when  the  rattle  of  "chips"  and  money  was  heard,  is  sufllcient  to  snstam 
a  conviction  for  keeping  a  gaming-house. 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 
Indictment  for  keeping  a  gaming-house.    Defendant  found  guilty^  and 
brings  error, 
Hlnton  P.  Wright  and  R.  J,  Jordan,  for  plaintiff.    F,  M.  O' Bryan,  tor 

the  State. 

Bleckley,  G.  J.  A  social,  genial  gentleman,  fond  of  company  and  a  glass, 
by  occupation  a  cigar-maker,  who  keeps  his  sleeping  apartment  with  the  doois 
"blanketed,"  in  a  fit  condition  for  privately  gaming  therein,  and  who  invites 
his  friends  at  night  toirefresh  themselves  with  beer,  but  has  in  the  room,  be- 
sides barrels  and  bottles,  a  table  suitable  for  gaming,  together  with  11  packs 
of  cards,  and  2  boxes  of  "chips,"  one  containing  80  chips  and  the  other  3U0,. 
and  a  memorandum  book  with  names  and  numbers  entered  in  it,  and  whose 
guests,  or  some  of  theA,  retire  hurriedly  under  the  bed  on  being  surprised  by 
a  visit  from  the  police  at  1  o'clock  in  the  morning,  may  or  may  not  be  guilty 
of  the  offense  of  keef^ing  a  gaming-house.  A  verdict  of  guilty,  based  on  these 
and  other  inculpatory  facts,  such  as  the  rattle  of  chips  and  money,  and  some 
expressions  about  $7  and  $12,  heard  by  the  police  on  approaching  the  prem- 
ises, is  warranted  by  the  evidence,  and  is  not  contrary  to  law.  Judgment  af- 
firmed. 


BoKN  et  dl.  V.  Williams  et  al. 
(Supreme  Cov/rt  of  Oeorgia*    November  9, 1888.) 

1.  Garwishmbnt— Liability  op  Municipal  Corporatiox— Labor  on  Schooit-Hottsb. 

A  municipal  oorporatioiif  invested  by  statute  with  power  to  establish  and  main- 
tain public  schools,  is  not  subject  to  garnishment  in  respect  to  a  debt  which  it  owes 
for  work  done  on  a  municipal  school-house. 

2.  Same— Dissolution— <Jlaim  of  Exemption. 

Pissolvinff  a  garnishment  under  the  act  of  October  15, 1885,  by  giving  bond  and 
security,  will  not  hinder  the  debtor  from  setting  up  that  the  debt  seized  was  not 
subject  to  process  of  garnishment.  He  may  insist  on  the  exemption  wbecher  ibe 
garnishee  does  so  or  not,  and,  it  his  claim  be  well  founded,  no  judgment  can  be 
entered  up  on  the  bond  given  to  eilect  the  dissolution.  Under  v.  Benson^  7$ 
aa.  116. 
(Syllabus  by  the  Cvtirt) 

Error  from  city  court  of  Atlanta;  Van  Epps,  Judge. 
Hay  good  <&  Douglas  and  John  B,  Goodwinf  for  plaintiffs  in  error.    Mav 
son  &  Hill,  for  defendants  in  error. 

Bleckley,  C.  J.  Wilhams  &  Bro.,  creditors  of  Bom,  caused  garnishnaent 
to  issue,  and  had  it  served  upon  members  of  the  building  committee  of  the 
board  of  education  of  the  city  of  Atlanta.  The  city  lias  a  public-school 
system,  and  is  empowered  by  statute  to  maintain  schools.  It  wzis  indebted 
to  Born  when  the  garnishment  was  served,  for  work  done  on  one  of  its  school 
buildings,  and  became  further  indebted  to  him  on  the  same  account  pending 
the  summons,  and  before  answer  to  it  was  made  by  the  mayor,  Born,  also, 
before  answer  by  the  mayor,  gave  bond  and  security,  thus  dissolving  the  gar- 
nishment; and  thereupon  the  money  was  paid  to  him  by  the  city.  The 
answer  being  in,  and  admitting  indebtedness  on  the  {)artof  the  city,  Williams 
&  iiro.  moved  to  enter  judgment  upon  the  bond,  against  Born  and  bis  surety, 
in  teruis  of  tlie  statute.  Code,  §  8540.  This  was  resisted  on  the  ground  that 
the  debt  seized  by  the  gai  nishment  was  not  subject  to  such  process.  The 
court  held  it  was  subject,  and  granted  the  application  to  enter  the  judgment. 

Whetiier  upon  principle,  in  the  absence  of  a  apeciftc  statutory  provision. 
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municipal  corporations  are  subject  to  the  process  of  garnishment,  is  a  question 
upon  which  judicial  opinion  is  not  uniforin.  In  some  of  the  states  the  decis- 
ions hold  the  affirmative;  in  others,  the  negative.  Most  of  the  cases  on  the 
subject  are  cited  in  Wap.  Attach m.  &  Garn.,  and  in  the  last  edition  of  Drake, 
Attachm.  Taken  broadcast,  they  make  the  impression  tliat  the  current  of 
iuthority  is  with  the  negative.  The  strength  of  the  argument,  as  commonly 
presented,  involves  two  considerations  affecting  public  policy.  The  first  is 
ihHi  officers  charged  with  municipal  functions  should  devote  their  time  and 
labor  to  the  public  service,  and  not  be  burdened  with  care  and  attention  re- 
specting suits  in  which  the  public,  as  such,  has  no  interest.  To  answer  gar- 
aishnients  often  requires  preparation  by  examination  of  accounts,  or  otherwise 
collecting  facts  on  which  to  base  the  answer  in  each  case.  To  liave  the 
inswers  drawn,  verified,  and  filed  is  a  further  tax  on  official  time  and  dili- 
gence. The  result  in  the  aggregate,  especially  in  large  cities,  may  be  a 
>erious  interference  with  the  transaction  of  current  municipal  business,  since 
he  garnislnnents  to  be  attended  to  from  time  to  time  may  not  only  be 
lumerous,  but  scattered  through  various  courts,  such  as  the  justice's  court, 
he  city  court,  the  superior  court,  and  perhaps  the  circuit  court  of  the  United 
states.  Furthermore,  the  answers  may  be  contested,  as  to  their  sufficiency, 
heir  truth  traversed,  etc.,  and  to  uphold  them  may  require  the  city  to  engage 
n  expensive  litigation.  The  second  consideration  is  that  to  arrest  or  delay 
Myments  by  a  city  for  labor,  services,  or  supplies  would  seriously  disturb, 
md  sometimes  wholly  obstruct,  its  arrangements  for  procuring  these  neces- 
laries,  lead  to  frequent  changes  of  employes  and  contractors,  cause  unfiuislied 
York  to  be  abandoned  or  suspended  for  lack  of  prompt  payments,  etc.  To 
hese  general  considerations,  others,  local  and  special,  arising  out  of  our  gar- 
lishment  system,  and  out  of  our  restrictive  policy  as  to  the  creation  of  mu- 
licipal  debts  and  liabilities,  might  be  added.  In  Georgia  it  is  not  required 
;hat  a  person  garnislied  should  be  indebted  when  the  garnishment  is  served, 
[f  he  becomes  indebted  before  making  his  answer,  the  seizure  is  effectual. 
Jode,  g  3536a.  He  may  be  garnished  again  and  again,  pending  suit  or  after 
udgment,  so  long  as  the  moving  creditor  may  choose  to  repeat  the  summons 
m  the  terms  prescribed.  Id.  §g^3302,  3532, 3536.  He  may  answer  or  nut  at 
lis  pleasure.  There  is  no  statute  to  compel  him.  But,  if  he  fails  to  answer, 
le  becomes  liable,  whether  he  is  indebted  or  not.  to  discharge  the  judgment 
arhicb  the  garnishing  creditor  has  obtained  or  may  obtain  against  his  own 
debtor*  Id.  §§  3304,  3536.  To  obtain  a  summons  of  garnishment,  no 
creditor  has  to  swear  or  suggest  that  the  person  to  whom  it  is  addressed  is  the 
lebtor  of  his  debtor,  or  that  he  is  likely  to  become  such.  He  may  legally 
'shell  the  woods''  without  swearing  or  even  telling  a  lie  for  the  privilege, 
^or  is  be  required  to  give  any  bond  or  make  any  promise  to  restrain  him  from 
litting  or  hurting  any  disinterested  person  who  may  happen  to  be  fti  the 
¥oods.  The  bond  he  gives  is  for  tlie  protection  of  liis  uwn  debtor,  not  in  any 
espect  for  the  protection  of  the  garnishee.  Code,  §§  3266,  3533.  The  law 
levolves  on  the  garnishee  the  burden  of  disclosing  his  true  relation  to  the 
•ase;  and,  for  omitting  to  answer  in  due  time,  it  visits  him,  as  alrea^ly  said, 
nrith  the  invariable  consequence  of  judgment,  lituited  in  amount  only  by  the 
udgment  which  it  is  intended  to  satisfy.  In  other  words,  unless  the  gar- 
lishee  answers  to  the  contrary,  tlie  law  conclusively  presumes,  not  only  that 
le  is  a  debtor  of  the  defendant  in  the  principal  case,  but  that  he  owes  enough 
o  pay  that  person's  debt,  how  large  soever  it  may  be.  By  simply  failing  to 
mswer  garnishments,  wliether  from  negligence,  forgetfu I ness,  or  obstinacy, 
he  mayor  or  other  chief  officer  of  a  municipality  might  involve  it  without 
imit  in  judgments  for  money  which  it  never  owed,  and*  consistently  with  the 
^institution  and  laws,  could  not  owe  rightfully.  Again,  should  the  answer 
ye  made  and  duly  filed,  if  by  design  or  niistHke  it  admitted  as  due  a  sum  not 
iue,  the  admission  would  be  binding,  and  thus  ^  ixiL\xniQi\)A\  debt  Of  4ny  amount 
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might  arise  out  of  a  mere  admission  of  a  single  officer.  To  make  th^ie  pos- 
sible results  of  the  garnishment  system,  if  applied  to  towns  and  cities,  lar- 
monize  with  the  constitution  of  1877,  whlcli  guards  with  such  jealous  vigilaooe 
municipal  as  well  as  state  and  county  credit,  would  seem  difficult. 

1.  But  we  need  not  and  do  not  decide  the  broad  question  in  order  to  dis- 
pose of  the  present  case.  Born  was  a  person  in  the  employment  of  the  city 
of  Atlanta,  (whether  as  contractor  or  laborer  does  not  appear.)  to  work  upon 
a  school  building  belonging  to  the  city.  The  debt  which  it  owed  him  was  far 
such  work,  part  of  it  accruing  before,  and  part  after,  the  garnishment  was 
served.  Consequently  the  case  is  controlled,  in  principle,  by  Highiotoer  t. 
Slaton,  54  Ga.  108,  in  which  it  was  held  that  the  salary  of  a  teacher  in  tlie 
employment  of  the  board  of  education  of  the  city  of  Griffin  was  not  subject  to 
garnishment  at  the  instance  of  one  of  his  creditors;  the  court  saying:  '^The 
children  of  the  state  cannot  be  educated  without  competent  teachers,  and 
competent  teachers  cannot  be  obtained  if  they  are  to  be  deprived  of  their  wag» 
for  the  support  of  themselves  and  families  by  process  of  garnishment.  Be- 
sides, if  a  judgment  was  rendered  against  the  garnishee  in  this  case*  apon 
what  property  could  it  be  enforced?  The  garnishee  is  the  secretary  and 
treasurer  of  the  board  of  education,  and  would  not  be  liable  in  his  indlividual 
capacity.  The  public  funds  in  his  hands  could  not  be  seized,  as  it  would  be 
as  much  against  public  policy  to  do  so  as  to  garnish  a  municipal  corporation 
for  the  salaries  of  its  officers,  which  this  court  has  held  cannot  be  done.  *'  In 
order  for  public  schools  to  be  maintained  and  rendered  efficient,  it  la  no  less 
necessary  that  school-houses  should  be  erected  and  repaired  than  that  teaclieis 
should  be  employed,  and  their  continuous  service  secured,  to  give  instructioa 
within  such  houses.  Any  interference  with  building  or  repairing  these  edi- 
fices is  as  much  contrary  to  public  policy  as  like  interference  witli  the  Toca- 
tioi)  of  teacher.  The  whole  public-school  system  should  be,  and  we  think  ia, 
exempt  from  molestation  by  the  creditors  of  those  whom  the  public  may  em* 
ploy  to  provide  for  or  conduct  the  schools. 

2.  The  point  was  made  in  argument  that,  by  dissolving  the  garnishment. 
Born  waived  the  right  of  making  the  question  as  to  the  fund  being  exempt, 
the  city  itself  having  raised  no  such  question.  While,  no  doubt,  the  exemp- 
tion exists  chiefly  for  the  benefit  of  the  public,  it  does  not  follow  that  the 
individual  concerned  may  not  take  and  claim  the  fruits  of  it,  under  the  act  of 
October,  1885,  (Acts  1884-85,  p.  96.)  This  act  was  construed  in  Linder  v. 
Beiison,  78  Ga.  116,  and  the  ruling  was  to  the  effect  indicated.  It  could  not, 
under  the  terms  of  the  act,  have  been  otherwise.    Judgment  reversed. 


State  v.  Dixon. 

(Supreme  Court  of  North  Carolina.    November  19, 1888.) 

False  Pbetensbs—Fbaudulent  Statements— Evidence. 

A  false  statement  by  one  that  he  is  sent  by  another  to  the  person  addressed  "after 
five  dollars  in  money  *^  Is  a  false  pretense,  within  the  meaning  of  Code  N.  C.  |  108S, 
providing  that  any  person  who  shall  designedly,  ''by  means  of  any  forged  or  ooqd- 
terfeited  paper  in  writing  or  in  print,  or  by  any  false  token,  or  other  falae  pretense 
whatsoever,  obtain  from  any  person**  any  property  with  intent  to  cheat,  shall  te 
guilty,  etc. 

Appeal  from  superior  court,  Onslow  county;  Shepherd,  Judge. 
Indictment  for  obtaining  money  by  false  pretenses.    Defendant's  motion 
in  arrest  of  judgment  on  a  verdict  of  guilty  was  denied,  and  he  appeals. 
Tfie  Attorney  QeneraU  for  tlie  State. 

Merrimon,  J.  Tlie  indictment  charges  that  the  defendant,  ''designing  and 
intending  to  cheat  and  defraud  George  Canady,  on  the  15th  day  of  August 
A.  D.  1887,  at  and  in  the  county  aforesaid,  unlawfully,  knowingly,  and  de- 
jiignedly  did  UQtp  G^rge  Canady  falsely  pretend  tliat  one  U.  8.  Ganady  did 
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lend  him,  the  said  John  S.  Dixon,  to  him,  the  said  Qeorge  Ganady,  after  the 
lum  of  livedollai-s  in  money,  whereas,  in  truth  and  in  fact,  the  said  U.  S. 
3anady  did  not  send  him,  the  said  John  8.  Dixon,  to  him,  the  said  George 
3anady,  after  the  sum  of  five  dollars  in  money;  by  reason  of  which  said  false 
>reten8e,  he,  the  said  John  S.  Dixon,  knowingly  and  designedly  did  then  and 
here  unlawfully,  and  with  intent  to  defraud,  obtain  from  the  said  George  Can- 
idy  the  following  goods  and  things  of  value,  the  property  of  U.  S.  Ganady,  to- wit, 
ive  dollars  in  money,  against,  etc."  There  was  a  verdict  of  guilty.  There- 
ipon  the  defendant  moved  in  arrest  of  judgment,  and  assigned  as  ground  of 
lis  motion  that  the  indictment  charges  no  criminal  offense.  The  court  dis- 
dlowed  the  motion,  and  gave  judgment  against  the  defendant,  and  he«  havijig 
excepted,  appealed  to  this  court. 

The  motion  was  properly  disallowed.  The  indictment  substantially  and 
lufiiciently,  though  with  not  as  much  fullness  as  is  desirable,  charges  the  de* 
Vndant  with  having  committed  the  statutory  offense  of  knowingly  and  de> 
(ignedly  obtaining  money  under  false  pretense,  with  intent  to  cheat  or  de- 
fraud, etc.  The  statute  (Code,  §  1025)  prescribing  and  defining  that  offense  is 
•rery  broad  and  comprehensive  in  its  terms  and  purpose.  It  provides  'Uhat, 
f  any  person  shall  knowingly  and  designedly,  by  means  of  any  forged  or 
counterfeited  paper,  in  writing  or  in  print,  or  by  any  false  token,  or  other 
'alse  pretense  whatsoever,  obtain  from  any  person  or  corporation  within  the 
itate  any  money,  goods,  property,  or  other  thing  of  value,  or  any  bank-note, 
:heck,  or  order  for  the  payment  of  money,  •  *  *  with  intent  to  cheat  or 
lef  raiid  any  person  or  corporation  of  the  same,  such  person  shall  be  guilty 
>f  a  misdemeanor  for  fraud  and  deceit,"  etc.  And  it  is  sufficient  to  charge  in  the 
ndictment  "that  the  party  accused  did  the  act  with  the  intent  to  defraud, 
without  alleging  an  intent  to  defraud  any  particular  person,  and  without  al- 
leging any  ownership  of  the  chattel,  money,  or  valuat^le  security,"  etc.  It 
ivill  be  observed  thac  the  statute  designates  certain  kinds  or  classes  of  me;ins 
hvhereby  the  offense  may  be  perpetrated,  and  adds,  "or  other  false  pretense 
A'hatsoever."  By  "false  pretense"  is  meant  false  statements  or  representa- 
tions, however  made,  with  Intent  to  defraud,  for  the  purpose  of  obtaining 
money  or  property.  If  one  falsely  and  with  fraudulent  design  represents  to 
Another  that  something  material,  something  already  said  or  done,  is  true, 
when  the  same  is  not  true,  and  it  is  calculated  to  mislead,  and  does  mislead, 
iind  induce  such  party  to  part  with  his  chattels,  money,  or  the  like,  surely 
such  false  and  fraudulent  representations,  though  wholly  verbal,  come  within 
Ihe  scope  of  the  comprehensive  words,  "or  other  false  pretense  whatsoever," 
and  as  well  within  the  purpose  and  spirit  of  the  statute.  Fraud  and  injury 
may  as  certainly  foe  accomplished  by  false  statements  as  to  what  has  been  said 
and  done  by  others,  prompting  the  party  defrauded  to  part  with  his  property, 
as  "by  means  of  any  forged  or  counterfeited  paper,  in  writing  or  in  print,  or 
by  any  false  token. "  Falsehoods  simply  expressed  in  words  as  to  persons* 
and  what  they  have  said  or  done  or  desire,  or  as  to  existing  conditions  of 
persons  or  things,  when  matiTial,  and  uttered  with  fraudulent  design,  consti- 
tute a  fruitful  means  of  false  pretense.  The  words  of  the  statute  recited,  "or 
other  false  pretense  whatsoever,"  taken  in  connection  with  the  words  and 
phraseology  which  next  precede  them,  cannot  be  said  to  imply  only  like  means 
of  cheating,  because  the  word  "like,"  or  some  like  word,  is  not  used, and  the 
preceding  words  specially  designate  particular  kinds  of  means  employed  to 
cheat  and  defraud,  while  the  comprehensive  words,  "or  other  false  pretense 
whatsoever,"  are  intended  to  enlarge  the  kinds  of  means  that  might  be  so 
employed,  and  make  it  criminal  to  cheat  by  any  means  that  might  be  denom- 
inated a  false  pretense.  The  language  of  the  statute  is  broad  enough  to  com- 
prehend cheating  by  means  of  falsehoods  expressed  as  indicated  above,  and 
there  is  nothing  in  the  nature  of  their  application  that  gives  them  a  restricted 
meaning.    The  mischief  to  be  remedied  suggests  the  broad  meaning  we  g^' 
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them.  Why  should  cheating  by  mere  falsehoods,  as  indicated,  be  omUted 
from  the  statute?  The  language  embraces  cheating  by  such  means,  and  the 
evil  to  be  remedied  goes  to  sbow  that  the  statute  intends  to  embrace  the  same. 
Hence  this  court  said,  in  State  v.  Phifer,  65  N.  C.  321:  "We  state  the  rule 
to  be  that  a  false  representation  of  a  subsisting  fact,  calculated  to  deceive,  and 
which  does  deceive,  and  is  intended  to  deceive,  whether  the  representation  be 
in  writing,  or  in  words,  or  in  acts,  by  which  one  man  obUiins  value  froon  an- 
other without  compensation,  is  a  false  pretense,  indictable  under  our  statute." 
mate  v.  King,  74  N.  C.  177;  State  v.  Hefner,  84  N.  O.  751;  StaU  v.  Mat- 
tfutos,  91  N.  C.  635;  StaU  v.  Sherrill,  95  N.  G.  663.  In  this  case  the  indict- 
ment charges  with  sufficient  apcness  that  the  defendant  designedly  and  fraud- 
ulently obtained  the  money  by  falsely  stating  to  the  prosecutor  that  another 
pereon  had  sent  him  "after,"  that  is,  to  get,  five  dollars  in  money.  In  the 
nature  of  the  matter,  such  false  representation  was  calculated  to  deceive  the 
prosecutor.  It  might,  not  unreasonably,  in  the  course  of  business,  do  so.  It 
is  charged  that  it  did  so.  The  statute  makes  it  indictable  to  cheat  by  such 
false  pretense.  There  is  no  eiTor.  Let  this  opinion  be  oertitied  to  the  supe- 
rior court  according  to  law.    It  is  so  ordered. 


State  c.  Wilson. 

iSuvreme  C<mrt  of  North  CaroUna.   November  19, 18S8.) 

EiMBEzzLEMBNT— Indictment. 

By  Code  N.  C.  S  1014,  any  servant  (except  persons  under  the  age  of  16  years)  who 
shall  fraudulently  convert  property  which  shall  have  come  under  his  care  shall 
be  guilty,  etc.  Section  1065  provides  that  if  any  servant  over  18  years,  to  whom  any 
property  shall  be  delivered  for  the  master's  use,  shall  withdraw  with  the  property, 
with  intent  to  steal  and  defraud  the  master,  contrary  to  the  confidence  reposed  m 
him,  or  shall  convert  it  with  like  purpose,  he  shall  be  fined,  etc.  Held,  that  an  in- 
dictment alleging  that  defendant,  while  in  service,  converted  money  of  her  master, 
contrary  to  the  confidence  reposed  in  her,  was  good  under  the  former  section,  the 
same  not  requiring  an  abuse  of  oonfldence  other  than  that  resulting  from  the  rela- 
tion ;  and  an  averment  that  she  was  not  within  the  age  of  IS  years,  Instead  of  16 
years,  was  not  vitiating. 

Appeal  from  superior  court,  Bowan  county;  Clark,  Judge. 
Indictment  for  embezzlement.    Motion  in  arrest  of  judgment  on  conviction 
was  granted,  and  the  state  appeals. 
The  Attorney  General,  for  the  State. 

Bmith,  G.  J.  The  defendant  is  charged  with  the  offense  of  embezzlement 
in  an  indictment  in  the  form  following:  "The  jurors  for  the  state  upon  their 
oath  present  that  Bettie  Wilson,  late  of  the  county  of  Rowan,  on  the  1st  day 
of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty- 
seven,  with  force  and  arms,  at  and  in  the  county  aforesaid,  being  then  and 
there  the  agent  and  servant  of  one  Robs  Turner,  and  wliilst  acting  in  the  serv* 
ice  of  said  iioss  Turner  as  his  servant  and  agent,  and  against  the  will  of  the 
said  Ross  Turner,  did  then  and  there  unlawfully,  willfully,  and  feloniously 
embezzle  and  convert  to  her  own  use,  with  intent  to  stesd  the  same,  and  de* 
fraud  her  said  master  of  the  same,  contrary  to  the  trust  and  confidence  reposed 
in  her  by  her  said  master,  a  large  sum  of  money  of  her  said  master,  Ross 
Turner,  to-wit,  the  sum  of  twenty  dollars  in  money,  she,  the  said  Bettie  Wil- 
son, not  being  then  and  tliere  an  apprentice  or  servant  within  the  age  of 
eigiiteen  years;  against  the  form  of  the  statute  in  such  case  made  and  pro^ 
vided,  and  against  the  peace  and  dignity  of  the  state."  Upon  her  arraignment 
and  plea  of  not  guilty,  she  was  trie4.  and  convicted  before  the  jury.  There- 
upon her  counsel  moved  in  arrest  of  judgment, — for  what  supposed  defect  in 
the  record  does  not  appear, — and,  the  motion  being  allowed,  the  solicitor  for 
the  state  appeals. 
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We  haye  not  bad  any  argument  in  support  of  the  ruling*  but  the  attorney 
^neral  calls  our  attention  to  two  sections,  niunbered  1014  and  1065,  in  the 
jde,  as  bearing  upon  the  imputed  offense.  The  first-mentioned  section  is  in 
lese  words:  "If  any  officer,  agent,  clerk,  employe,  or  servant  of  any  corpo- 
Ltion,  person,  or  coiiartnership  (except  apprentices  and  other  persona  under 
le  age  of  sixteen  years)  shall  embezzle  oi  fraudulently  convert  to  his  own 
se,  or  shall  take,  make  way  with,  or  secrete,  with  intent  to  embezzle  or  fraud- 
lently  convert  to  his  own  use,  any  money,  goods,  or  other  chattels,  bank-note, 
M'ck,  or  order  for  the  payment  of  money  issued  by  or  drawn  on  any  bank  or 
,her  cori)oration,  or  any  treasury  warrant,  treasury  note,  bond,  or  obligation 
\v  the  payment  of  money  issui^d  by  the  United  States,  or  by  any  state,  or  any 
her  valuable  security  whatsoever,  belonging  to  any  other  person  or  corpo- 
itlon,  which  shall  have  come  into  his  possession  or  under  his  care,  he  sl^all 
3  guilty  of  felony,  and  punished  as  in  cjist's  of  larceny."  The  purpose  and 
ft*ct  of  this  enactment  are  to  protect  properly  from  the  depredations  of  those 
hose  occupation  and  relations  to  the  employer  furnish  facilities  and  temp- 
itions  to  the  taking  of  property  thus  exposed,  and  to  place  the  criminal  act 
pon  the  footing  of  larceny,  to  which  it  is  closely  allied,  by  reason  that  the 
itent  is  common  to  both.  No  goods  are  intrusted  to  the  special  custody  of 
te  person,  except  the  misplaced  contidence  which  grows  out  of  the  relation 
self.  Hence  the  crime  cannot  be  committed  by  one  not  arrived  at  16  years 
f  age.  The  other  enactment,  leas  severe  in  terms,  is  as  follows:  "If  any 
jrvant  or  employe  to  whom  any  money,  goods,  or  other  chattels,  or  any  of 
le  articles  mentioned  in  the  preceding  section,  [1064,]  by  his  master  shall  be 
slivered,  safely  to  be  kept  to  the  use  of  his  master,  shall  withdraw  himself 
cm  his  master,  and  go  away  with  the  said  money,  goods,  or  other  chattels, 
:  any  of  the  articles,  securities,  or  choses  in  action  mentioned  as  aforesaid, 
r  any  part  thereof,  with  intent  to  steal  the  same,  and  defraud  his  master 
lereof,  contrary  to  the  trust  and  confident  e  in  him  reposed  by  said  master;  or 
any  servant,  being  in  the  service  of  his  master,  without  the  assent  of  his 
laster,  shall  embezzle  such  money,  goods,  or  other  chattels,  or  any  of  the 
rticles,  securities,  choses  in  action  mentioned  as  aforesaid,  or  any  part  thereof, 
r  otherwise  convert  the  same  to  his  own  use,  with  like  purpose  to  steal  them, 
r  defraud  his  master  thereof, — the  servant  so  offending  shall  be  fined,  or  im- 
risoned  in  the  penitentiary  or  county  jail  not  less  than  four  months  nor  more 
lan  ten  years,  at  the  discretion  of  the  court:  provided,  that  nothing  in  this 
K;tion  contained  shall  extend  to  apprentices  or  servants  within  the  age  of 
ghteen  years/'  This  enactment  has  for  its  object  the  punishment  of  breaches 
f  trust  committed  by  those  into  whose  custody  the  property  has  passed,  when 
^companied  with  an  intent  to  steal,  and  thereby  def  rand  the  owner,  when  the 
Tvant  or  employe  makes  way  with  the  goods  and  himself,  and  when,  with 
ich  goods  in  his  custody  and  charge,  he  shall  embezzle  them,  or  in  some  other 
ay  appropriate  them  to  his  own  use,  with  the  like  purpose  to  steal  and  de- 
uud.  This  has  reference  primarily  to  cases  where  the  taking  is  lawful,  and 
le  animus  furandi  enters  into  the  disposition  made  of  them.  The  indictment 
I  evidently  framed  upon  this  latter  section,  whose  phraseology  is  so  largely 
)11ow^d  in  defining  the  criminal  act,  and  this  is  the  more  manifest  in  the 
^option  in  the  very  words  of  its  proviso.  The  indictment  does  not,  however, 
it  out  any  facts  constituting  a  trust  in  the  delivery  of  the  money,  but.  for 
Ligiit  appearing  to  the  contrary,  alleges  a  larceny  of  money  which  had  gone 
ito  the  defendant's  possession,  except  that  it  omits  to  charge  a  felonious  tak- 
ig  by  a  servant.  The  general  scope  and  aim  of  the  statute  will  have  a  some- 
hat  strained  interpretation  if  construed  to  embrace  the  facts  charged  in  the 
idictment,and  we  are  not  prepared  to  give  it  so  large  a  meaning.  However 
lis  may  be,  the  case  is  within  the  terms  of  the  first-recited  section,  which 
E*quires,  to  consummate  the  crime,  no  breach  of  trust  or  abuseil  confidence  in 
lacing  the  money  in  the  delendant's  hands,  other  than  such  as  results  from  the 
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plaintiff.  Defendants  appeal  to  supreme  court.  Code  K.  C.  §  I49S;  RerM 
c.  46,  §  34;  Rev.  C!ode,  c.  46,  §  40, — provide  that  an  admitiistrcitor  uitb  1 1 
will  annexed  may  sell  land  which  is  directed  to  be  sold  by  the  wit]. 

Watson  d:  Buxton^  fur  appellants.     T,  B.  Bailey^  E.  L,  QaifherrB>nd  Bcic'r 
elor  <&  Devereux,  for  appellee. 

Davis,  J.,  {after  stating  the  facta  mbHtantially  cut  abaT>e, )  The  first  ri- 
ception  is  to  the  record  showing  the  allotment  of  dower  to  the  widow  in  Is' 
The  widow  was  entitled  under  the  will  to  the  possession  of  all  the  land  for  I 
years,  and  after  that  her  dower  was  to  be  allotted;  and  the  evidence  wa^i! 
fered  to  show  that  the  provision  of  the  will  in  regard  to  the  land  had  in  tL« 
respect  been  complied  with.  It  could  not  prejudice  the  defendant  in  ai; 
event  that  we  can  see;  for,  whether  allotted  or  not,  it  could  not  affect  tl£? 
power  of  the  executor,  or,  in  the  event  of  his  death,  the  power  of  the  admiv 
istrator  de  bonis  non  with  the  will  annexed,  to  sell  the  land  after  the  deiU.  d  ] 
the  widow;  and  the  only  material  questions  presented  and  discussed,  rl^i* 
to  the  power  of  the  administrator  de  bonis  non  with  the  will  annexed  to  seL 
and  the  effect  of  the  deeds  made  by  some  of  the  children  of  the  testator,  unJer 
which  the  defendants  claim  title. 

We  think  the  administrator  with  the  will  annexed  had  the  power,  under  tb» 
statute,  to  sell,  and  that  the  deed  from  him  to  the  purchaser  was  valid,  aotf 
conveyed  a  good  title.  Elev.  St.  c.  46,  §  34;  Bev.  Cole,  c.  46,  §  40;  Code, ^ 
1493;  Rodgers  v.  Wallace^  5  Jones,  (N.  C.)  181;  Council  v.  Averett,  95  X.  C 
131;  Vaughan  v.  Farmer,  90  N.  C.  607,  and  cases  cited.  Whatever  nuj 
have  been  the  effect  of  the  deeds  under  which  the  defendants  claim,  they  could 
not  operate  to  defeat  the  power  of  the  executor  or  the  administrator  with  U-e 
will  annexed  to  sell,  in  accordance  with  the  directions  of  the  will,  after  the 
death  of  the  widow.  The  proceeds  of  land  directed  to  be  sold  after  a  Wit- 
estate,  and  divided  among  children,  will  be  regarded  as  personalty.  This  .5 
settled  by  Smith  v.  McCrary,  3  Ired.  Eq.  204;  McLeran  v.  McKethan^  7  Ind. 
Eq.  70;  Bx  parte  McBee,  63  N.  G.  332;  and  many  other  cases.  And,  wh^ii- 
ever  might  be  the  effect  of  the  deeds  of  some  of  the  persons  interested  in  th« 
proceeds  of  the  sale  under  the  will,  it  could  not  be  to  deprive  the  executor  or 
administrator  with  the  will  annexed  of  the  power,  conferred  by  the  will,  io 
sell.  Donoho  v.  Patterson,  70  N.  C.  649,  and  Brandon  v.  Phelps,  77  N.  C. 
44,  cited  by  counsel  for  defendants,  relate  to  lands  sold  by  heirs  after  twa 
years,  and  have  no  application  to  the  case  before  us,  in  which  the  land,  by  the 
terms  of  the  will,  was  not  to  be  sold  till  after  the  death  of  ttie  widow,  when 
it  was  to  be  sold  by  the  executor,  and  the  proceeds  divided,  etc  Whether  the 
de(>dB  of  the  children  under  which  the  defendants  claim  operated  to  oonvej 
their  interests  in  the  proceeds  of  the  sale  it  is  not  necessary  for  us  to  con- 
sider. They  did  not  convey  the  land,  nor  did  they  constitute  such  color  tsf 
title,  as  against  the  executor  or  administrator  with  the  will  annexed,  ex 
against  the  other  children,  whose  rights  and  interests  might  require  the  sale 
of  the  land  in  accordance  with  the  directions  of  the  will,  as  would  be  per- 
fected by  seven  years'  possession.  Certsiinly,  such  possession  would  not  be 
adverse  to  the  rights  of  the  children  who  did  not  sell,  and  who  had  the  right 
to  require  the  provisions  of  the  will  to  be  executed;  and,  even  supposing  it 
to  be  adverse,  it  would  only  begin  from  the  death  of  the  widow,  which  oc- 
cured,  the  case  states,  "three  or  four  years  before  the  trial  of  this  cause. '^ 
Rodgers  v.  WaUace,  5  Jones,  (N.  C.)  181;  Hicks  v.  Bvlloch,  96  N.  C.  164.  1 
8.  E.  Rep.  629;  Page  v.  Branch,  97  N.  0.  97,  1  S.  E.  Rep.  625.  and  cases 
cited. 

We  have  not  considered  the  motion  of  counsel  of  appellee  to  dismiss  for 
want  of  proper  assignment  of  error,  because  the  exceptions  plainly  appear  in 
the  case  stated  by  his  honor  below,  by  whom  the  ease  on  appeal  was  settled. 
There  is  no  error.  ^  -  . 
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SVMHERLIN  V.  COWLES. 
(Supreme  Court  of  North  Carolina.    November  26, 1888.) 

I.  Equity— Action  to  Set  Aside  Conveyance— Evidence  of  Fraud. 

A  witness  testified  that  he  beard  tbe  grantor,  plaintiiTs  father,  say  to  plaintilTs 
father-in-law,  who  drew  the  deed,  that  he  wanted  it  written  to  plainUff,  and  that, 
if  it  were  to  plaintiff^s  husband,  it  would  soon  be  fone.  Prior  declarations  of  the 
grantor  of  his  intention  thus  to  provide  for  plaintiff^  and  subsequent  declarations  of 
what  he  understood  that  he  had  done,  were  proved.  The  grantor  was  old  and  illit- 
erate. Held  sulHcient  to  warrant  a  finding  that  the  deed  to  plaintilTs  husband  was 
fraudulently  imposed  on  the  grantor. 

L  LiM iTATioir  OF  Actions— Disability— Fbms  Covert. 

The  deed  to jplaintiff^s  husband  was  executed  in  1852.  The  grantee  died  in  July, 
1879.  Plaintiff  brought  her  action  August,  1885.  Kev.  Code  N.  C.  c.  65,  f,  9,  excepts 
a  feme  covert  from  the  statute  of  limitations.  HeldL,  that  plaintilTs  action  was 
within  seven  years  after  the  right  accrued. 

Appeal  from  superior  court,  Wilkes  county;  Clark,  Judge. 

Action  by  Mrs.  Summerlin,  widow  of  Jesse  C.  Sum  merlin,  deceased,  against 
)ne  Cowles,  to  have  a  deed  from  plaintiff's  father  to  decedent  declared  fraud- 
ilent,  and  defendant  declared  a  trustee  for  plaintiff.  Judgment  for  defend- 
int,  and  plaintiff  appealed. 

D.  M,  Furches^  for  appellant.    C,  H,  Armfleld^  for  appellee. 

bMiTH,  G.  J.  John  G.  Hanly,  in  the  year  1852,  conveyed  the  tract  of  land 
lescribed  in  the  complaint,  and  containing  about  100  acres,  to  Jesse  G.  Sura* 
Berlin,  then  the  plaintiff's  husband,  from  whom,  under  an  execution  sale  and 
;he  sheriff's  deed,  the  defendant  claims  to  derive  his  title.  The  complaint 
dleges  that  the  grantor,  an  old  and  illiterate  man,  intending  to  convey  the 
and  to  the  plaintiff,  his  daughter,  directed  Qriffin  Summerlin,  her  husband's 
'ather,  so  to  draw  the  deed;  but  by  a  fraudulent  contrivance  the  conveyance 
vras  made  to  the  said  Jesse  G.,  and  executed  by  the  said  John  C.,  wlio  could 
fieither  read  nor  write,  under  representations  that  it  was  made  as  he  had  di« 
rected.  The  purpose  of  the  present  suit,  begun  on  the  26th  day  of  August, 
L885,  is  to  have  the  deed  declared  fraudulent,  and  the  defendant  to  hold  aa 
rrustee  for  the  plaintiff,  so  as  to  effectuate  the  intentions  of  the  maker  thereof. 
The  answer,  in  reference  to  the  various  allegations  of  the  complaint,  says  the 
lefendant,  who  bought  tlie  land,  has  no  knowledge  or  information  upon  which 
;o  form  a  belief  as  to  the  truth  of  those  statements,  and  therefore  puts  the 
plaintiff  upon  proof.  The  single  issue  submitted  to  the  jury,  and  to  which 
;he  verdict  responds  affirmatively,  is  as  foUows:  Was  the  deed  from  J.  G. 
[lanly  to  Jesse  Summerlin  Intended  by  the  grantor,  Hanly,  to  be  a  deed  to 
;he  plaintiff,  bat  made  to  the  said  Jesse  Summerlin  by  the  fraud  of  the  said 
Jesse  and  his  father,  Qriflin  Summerlin?  Upon  the  trial  it  appeared  in  evi- 
ience  that  tbe  defendant,  aft^r  receiving  the  deed  from  the  sheriff,  in  1854, 
mtered  into  possession,  and  held  the  land  for  one  or  two  years,  since  which 
t  remained  vacant  until  the  plaintiff's  entry  thei'eon,  some  three  years  before 
*he  trial,  and  she  has  continued  in  the  occupation.  It  further  was  shown 
.hat  tbe  plaintiff's  husband  died  in  July,  1879,  as  did  his  father  about  four 
irears  after  making  the  deed.  The  defense  is  twofold:  (1)  That  there  was 
lo  sufficient  evidence  offered,  as  the  law  requires,  to  warrant  the  finding  of 
;he  jury;  and  (2)  the  action  is  barred  by  the  lapse  of  time. 

1.  While  to  attach  a  trust  to  a  legal  estate  by  parol,  or  to  convert  a  deed 
ibsolute  in  form  into  a  security  merely,  and  perhaps  in  other  cases  invoking 
;he  exercise  of  equitable  judicial  functions  for  relief,  more  proof  is  required 
:han  that  which  preponderates  and  governs  in  the  trial  of  ordinary  questions 
If  fact,  as  held  in  Ely  v.  Early,  94  N.  G.  1;  SmUey  v.  Pearce,  98  N.  G.  185, 
i  S.  £•  Bep.  631;  and  in  numerous  other  cases, — we  think  the  evidence  of  the 
fraud,  in  procuring  the  deed  to  be  falsely  drawn,  fully  meets  the  requirements 
>f  the  rule.  While  the  plaintiff  was  not  permitted  to  relate  what  passed  be» 
v.78.E.no.l9 — 66  r  - ^^^\^ 
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tween  her  father  and  her  husband's  father  at  the  time  of  drawing  and  execs:- 
Ing  the  deed,  a  witness  (one  James  Byers)  who  was  present  testified  that  b 
heard  the  said  John  C,  when  the  said  Griffin  announced  his  fE^adiness  to  write 
tlie  deed,  say  "lie  wanted  a  deed  written  to  the  plaintiff  for  the  landincoi- 
troversj;  that  he  did  not  want  Jesse's  name  in  it,  and  did  not  want  it  nude 
so  it. would  be  liable  for  Jesse's  debts;  if  it  was,  it  would  soon  be  gonef  ai^ 
that  to  this  Giiffin  Summerlin  replied  that  he  Icnew  how  to  write  it;  andtli^ 
paper  and  ink  were  gotten,  and  they  were  about  writing  the  deed  when  br 
left.  This  found  corroborative  support  in  proved  antecedent  declarations  of 
the  donor^s  intention  thus  to  provide  for  his  daughter,  and  in  subsequent  dec- 
larations of  what  he  understood  he  had  done  in  carrying  out  his  purpose.  If 
this  evidence  be  accepted  as  true  by  the  jury,  it  afforded  full  warrant  for  thfir 
conclusion  that  a  false  instrument  was  palmed  upon  the  old  man,  and  bii 
credulity  imposed  on  in  executing  the  deed  that  was  in  fact  madeu 

2.  The  second  objection,  resting  upon  the  delay  in  bringing  the  suit  after 
the  plaintiff's  liberation  from  the  disability  of  coverture,  is  more  serious  a&i 
difficult.  The  defendant  in  his  first  answer  alleges  as  a  bar  to  the  action  tii^ 
lapse  of  ten  years,  and  in  his  amended  answer  the  lapse  of  seven  years,  sin^ 
it  accrued;  referring,  we  suppose,  to  the  limitation  prescribed  in  the  Code,  |f^' 
153,  158.  These  enactments  do  not  apply,  since  the  present  cause  of  acti^ 
originated  in  the  false  and  fraudulent  substitution  of  the  deed  in  fact  made. 
in  place  of  that  intended  by  the  donor,  and  which  he  supposed  he  was  mak- 
ing; and  hence  comes  under  the  limitation,  if  there  be  such  applicable,  of  tfae 
previous  law,  as  declared  in  section  136.  If  it  were  otherwise,  and  the  pns- 
ent  enactments  apply,  the  defense  would  be  unavailable,  since  the  statute  did 
not  begin  to  run  against  the  plaintiff  while  under  disability,  (section  163,  par. 
4;)  and  as  this  was  removed  by  her  husband^s  death,  in  July,  1879,  theshorter 
period  of  seven  years  bad  not  passed  wlien  the  action  was  begun,  in  Aogost, 
1885.  The  former  limitations  were  put  alone  upon  the  different  forms  of  a^ 
tions  at  law;  yet,  in  analogy,  the  same  limitations,  according  to  thesabjeo- 
matter,  were  recognized  and  enforced  when  the  remedy  was  sought  in  acoait 
of  equity,  with  the  like  reservations  in  favor  of  persona  under  disabilitj* 
Thompson  v.  Blair,  3  Murph.  583;  Falls  v.  Torrence,  4  Hawks,  412;  Le^ 
gett  v.  Coffield,  5  Jones,  Eq.  382.  As  the  present  suit  belongs  to  tbeeqoi' 
table  jurisdiction  of  the  court,  and  any  analogy  to  be  found  in  the  statute  d^ 
termining  the  periods  within  which  legal  remedies  must  be  pursued,  or  rights 
lost,  upon  a  presumption  of  abandonment,  roust  be,  we  think,  trac^^dtotbe 
provision  which  raises  a  presumption  of  abandonment  (Rev.  Code,  c.65,  §  1^) 
after  an  inaction,  unexplained  and  not  rebutted,  for  the  space  of  ten  rears. 
While  the  operation  of  this  statute  is  not  suspended  because  of  the  coverture 
of  one  against  whom  it  runs,  notwithstanding  the  disability,  as  decided  in 
Johnson  v.  England,  4  Dev.  &  B.  70;  Headen  v.  Womack,  88  N.  C  466: 
Houck  V.  Adams,  98  N.  C.  519,  4  S.  E.  Rep.  502,— yet,  when  adc^tedaatbe 
measure  of  time  in  which  an  action  must  be  brought,  it  must,  by  reason  of  tbe 
same  analogy,  be  accompanied  with  the  qualifications  attaching  to  all  limita- 
tions, and  mentioned  in  section  9  preceding.  This  section  contains  a  general 
saving  as  to  all  the  statutory  limitations,  except  where  penalties  are  sought  to 
be  recovered  in  favor  of  any  person  who,  at  the  time  of  the  accruing  of  ^ 
cause  of  action,  is  *' within  the  age  of  twenty-one  years,  feme  cotserUnon 
compos  mentis,"  etc.,  and  reserves  to  such  the  right  to  bring  the  same  ac- 
tions, within  the  times  as  before  limited,  **  after  his  coming  to  or  being  of  fuii 
age,  discovert,  of  sound  memory,"  etc.,  '*as  other  persons  having  no  sod' 
impediments  might  have  done."  If  a  statutory  limitation  can  bededocai 
from  the  effect,  as  evidence,  to  which  is  given  the  force  of  a  presuoiptlon  of 
abandonment,  and  placed  as  an  obstruction  in  the  way  of  the  plaintiifs  ac- 
tion, it  should  be  in  subordination  to  the  conditions  which  are  annexed  ao^ 
incident  to  limitations  whenever  any,  as  sueby  are  prescribed.    But,  asidi 
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Cx-om  these  suggestions,  the  defendant  relies  a 
».nd  then  that  seven,  years  have  elapsed  since 
nxrcrued,  and  before  she  began, — allegations  Hi 
by  the  fact  that  during  all  this  peric^,  except 
8>ie  was  laboring  under  a  disability,  recognized 
pureseot  limitations,  which  arrested  the  runni 
««.i:xci  which,  when  set  in  operation,  did  not  ru 
fore  she  oommenced  her  suit.  The  defense, 
erred  in  ruling  to  the  contrary.  The  judgoienl 
must  be  had  in  the  court  below,  and  so  it  is  ad, 


McAuLAT  et  al.  v,  M( 

(Supreme  Court  of  North  Carolina. 

1.  XSzEMFTiONfr—Ai^LOTMBNT— Filing  OBJBcrriox. 

Code  N.  C.  %  519,  which  provides  that  a  judgm< 
tion  and  allotment  of  his  personal  property  exem 
t;he  superior  court  of  the  county  wnere  the  said  a) 
at  the  return  of  the  appraisers,  ♦  ♦  ♦  to^eth- 
said  return, "  etc.,  applies. to  all  cases  of  laying  o 
-w^hether  the  judgment  is  in  the  superior  court  or 

2s    SAICS— APPRA.ISBIiS—POWBBS  OF  CONSTABLBS. 

Code  N.  C.  %  507,  which  provides  that  the  sher 
on  personid  property  shall,  on  demand  of  defendci 
defendant  his  personal  property  exemptions;  and 
the  procedure  on  such  appraisal,— authorise  a  cc 
justice's  court  to  siunmon  the  appraisers,  and  adi 

3.  Sams — ^Rbtitbn  of  Ck>N8TABLB. 

Though  Code  N.  C.  S$  504,  507,  require  the  retu 
by  the  constable  to  the  clerk  of  the  superior  court 
not  render  the  appraisal  and  allotment  void. 

Appeal  from  superior  court,  Montgomery  ecu 
This  is  an  appeal  by  the  plaintiffs*  J.  A. and  1 

settin^p  aside  as  void  an  allotment  of  defendan 

t\ons. 

Douglass  <&  Shaw,  John  DecereuXf  Jr.^  and  I 

Mebrtmon,  J.    It  appears  from  the  case  set 

tion  against  property  issued  from  the  court  of  a 

to  a  constable,  in  favor  of  the  plaintiffs  and  aga 

the  defendant,  which  the  constable  levied  upon 

demanded  that  his  personal  property  exemption! 

off  to  him  according  to  law,  which  was  done;  t 

tions  to  the  return  of  the  appraisers,  as  allowed 

that  in  the  superior  court,  upon  the  trial  of  issu 

ter  of  such  objections,  after  the  jury  were  im 

"the  plaintiffs  moved  the  court  to  dismiss  the  pi 

tions  ^ere  not  filed  by  the  defendant  in  the  coui 

and  because  this  court  had  not  jurisdiction.    Tl 

upon  the  facts  admitted,  to  declare  the  allotmen 

for  costs  of  action  against  plaintiffs.    The  moti 

The  motion  of  plaintiffs  was  refused,  and  thej 

judgment,  whereof  the  following  is  a  copy:  " 

heai'd,  and  tlie  jury  having  been  impaneled,  ar 

milted  by  th  e  parties  in  the  argument  that  th( 

sworn  by  a  constable,  and  that  the  judgment  wi 

rior  court,  and  that  the  execution  upon  which  tl 

sued  from  the  court  of  a  justice  of  the  peace,  a 

praisers  was  made  to  the  court  of  said  justice,  a 
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clerk  or  register  of  deeds,  it  is  now,  on  motion,  adjudged  and  declared  that 
the  said  allotment  is  irregular;  and  it  is  further  considered  and  adjudged  that 
the  said  allotment  should  beset  aside  as  irregular,  and  that  the  defendant  re- 
cover of  the  plaintiff  the  costs  of  this  proceeding,  to  be  taxed  by  the  clerk." 
From  this  judgment  the  plaintiffs  appealed  to  this  court,  assigning  errors  as 
follows:  "(1)  That  his  honor  erred  in  refusing  to  allow  plaintiffs*  motion  to 
dismiss  the  proceeding,  and  to  tax  defendant  with  the  costs,  upon  the  ground 
that  this  court  has  no  jurisdiction  to  try  the  appeal  from  the  allotment  as  made 
by  the  assessors,  and  upon  the  further  ground  that  the  proceeding  is  not  prop- 
erly in  this  court,  even  if  it  has  a  general  jurisdiction  to  try  appeals  from  al- 
lotments made  un4er  exemptions  issued  from  the  justice's  court.  ^2)  That 
his  honor  erred  in  setting  aside  said  allotment,  and  taxing  the  plaintiff  with 
the  costs.  (3)  That  his  honor  erred  in  failing  or  refusing  to  order  a  reallot- 
ment. " 

It  is  to  be  observed  that  the  regulations  prescribed  in  the  Code  of  OivU 
Procedure  as  to  laying  off  the  personal  property  exemptions  of  judgment  debt- 
ors apply  in  all  cases,  whether  the  judgment  is  in  the  superior  court  or  in  a 
court  of  a  justice  of  the  peace,  and  whether  the  execution  against  property 
issue  from  the  one  court  or  the  other  No  other  such  regulations  are  pre- 
scribed, and  these  are  broad  and  comprehensive  in  their  terms  and  scope,  as 
will  presently  appear.  The  first  exception  cannot  be  sustained.  The  statute 
(Code,  §  519)  prescribes  how  a  judgment  debtor  may  object  to  the  valnation 
and  allotment  of  his  homestead  and  personal  property  exemption.  It  does  not 
require  that  he  shall  file  his  objections  in  the  court  of  a  justice  of  the  peace  if 
the  judgment  shall  be  in,  or  the  execution  shall  issue  from,  that  court.  It  re- 
quires that  he  shall  "file  with  the  clerk  of  the  superior  court  of  the  county 
where  the  said  allotment  shall  be  made  a  transcript  of  the  return  of  the  ap- 
praisers or  assessors,  [as  the  case  may  be,]  which  they  or  the  sheriff  shall  aJlow 
to  be  made  upon  demand,  together  with  his  objections  in  writing  to  said  re- 
turn; and  thereupon  the  said  clerk  shall  put  the  same  on  the  civil  issue  docket 
of  said  superior  court,  for  trial  at  the  next  term  thereof,  as  other  civil  actions; 
and  such  issue  joined  shall  have  precedence  over  all  other  Issues  at  such  term, 
and  the  sheriff  shall  not  sell  the  excess  until  after  the  determination  of  said 
action.*'  It  thus  appears  that  the  objections  shall  be  filed  with  the  clerk  of 
the  superior  court,  and  also  that  that  court  shall  have  jurisdiction  to  hear  and 
determine  the  matter  of  the  objections  so  allowed  to  be  made»  whether  ttie 
same  come  from  the  j  udgment  creditor  or  debtor.  The  procedure  in  such  case 
is  summary,  and  the  court  will  direct  it  appropriately,  as  the  circumstances 
may  require. 

The  second  exception  must  be  sustained,  because  the  judgment  complained 
of  is  founded  upon  erroneous  inteipretations  of  the  statutory  provision  ap- 
plicable, as  we  shall  see.  The  execution  levied  upon  the  personal  property  of 
the  defendant  issued  upon  a  judgment  in  the  court  of  a  justice  of  the  peace, 
and  it  was  properly  directed  to  a  constable,  although  it  might  have  been  di- 
rected to  any  lawful  officer  for  such  purpose.  Code,  §  841 .  The  constable  bad 
authority,  by  viitue  of  the  execution,  to  levy  upon  tiie  personal  property  of  the 
defendant  judgment  debtor,  and,  having  done  so,  he  had  further  authority, 
upon  demand  of  the  defendant,  to  summon  appraisers  to  appraise  and  lay  off  to 
the  defendant  his  personal  property  exemptions  ftom  execution.  The  statute 
(Id.  §  507)  expressly  provides  that  "thesheriff  or  other  officer  making  such  levy 
shall  summon  three  appraisers, **  etc.,  for  such  puspose;  and  it  further  pre- 
sciibes  (Id.  §  508)  that  such  appraisers  "shall  take  tiie  same  oath,  and  be  enti- 
tled to  the  same  fees,  as  the  appraisers  of  the  homestead,"  etc. ;  and  it  further 
prescribes  (Id.  g  502)  that  "the  sheriff  or  other  officer  charged  with  such 
levy  [that  is,  upon  the  land  embracing  the  homestead]  shall  summon  three 
discrete  peraons,  qualified  to  act  as  jurors,  to  whom  he  shall  administer  the 
following  oath,**  etc.    See  forms  prescribed.  Id.  g  524.    So  it  appears  that 
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tlie  constable  had  authority  to  summon  the  appraisers,  and  administer  to 
t^Uem  the  proper  oath,  as  it  seems  he  did  do. 

It  was  not  necessary  that  the  judgment  in  the  court  ot  the  justice  of  tlie 
peace  should  be  docketed  in  the  superior  court*  to  entitle  the  judgment  creditor 
to  an  execution  against  the  personal  property.  The  statute  (Id.  §  841)  ex- 
pressly provides  otherwise.  The  return  of  the  appraisers  of  the  personal 
property  exemption  in  question  should  regularly  have  been  made  by  the  con- 
stable to  the  clerk  of  the  superior  court  of  the  county  in  which  the  appraisal 
w^as  made,  and  filed  there,  as  directed  in  the  statute,  (Id.  §g  ^04,  507;)  but 
ttiat  the  return  was  inadvertently  or  improperly  made  to  the  court  of  the  jus- 
tice of  the  peace,  did  not  render  the  appraisal  and  allotment  void .  Steps  should 
liave  been  taken  in  such  case  to  have  it  placed  in  the  proper  office.  As  thei« 
\rould  be  no  judgment  roU  of  an  undocketed  judgment  of  a  justice  of  the  peace 
m  the  superior  coui-t,  the  clerk  should  file  the  return  of  appraisers  among  the 
judgment  rolls  in  his  office,  properly  numbered  and  hibeled,  and  make  a  minute 
of  the  same,  entered  on  the  judgment  docket,  and  certify  a  copy  of  it  to  tlie 
Teigistei  of  deeds,  as  in  and  for  the  like  purposes  in  other  cases.  The  judg- 
ment of  the  court  seems  to  have  been  founded  upon  the  erroneous  notion  timt 
the  constable  could  not  summon  the  appraisers  and  administer  to  them  the 
oath  prescribed,  and  that  the  judgment  of  the  justice  of  the  peace  must  have 
been  docketed  in  the  superior  court,  and  that  the  return  to  the  clerk  of  the 
su|^>erior  court  was  essential  to  its  validity  at  all  for  any  purpose.  As  we  have 
seen,  such  interpretation  of  the  several  provisions  of  the  statute  was  erroneous. 
The  court  should  not  have  set  aside  the  appraisal  and  allotment  as  irregular 
for  the  causes  mentioned,  but  should  have  proceeded  to  dispose  of  the  matter 
as  directed  by  the  statutory  provisions  cited  above,  as  amended  and  modified 
by  the  statutes.  Acto  1885,  c  847;  Acts  1887,  c.  272.  There  is  error.  Let 
this  opinion  be  certified  to  the  superior  court,  to  the  end  that  further  proceed- 
ing's may  be  had  there  according  to  law.    It  is  so  ordered. 


Peacock  v.  Stott. 
(Supreme  Court  of  North  Carolina.    October  20, 1888.) 

Eqititt—Action  to  ENroBCB  Tritst— Meboeb. 

Where  land  held  under  parol  trust  to  convey  on  payment  of  a  sum  of  money  is  sold 
under  execution  against  the  trustee,  and  the  purchaser  oonveys  to  the  cestui  que 
trust,  the  equity  merges  into  and  is  extinguished  by  the  legal  title,  and  plaintiff, 
who  acquires  the  land  bv  mortgage  and  sale  thereunder  from  the  cestui  que  trusty 
whatever  other  remedy  he  may  have,  cannot  sue  the  trustee's  grantee,  with  notioe 
of  the  trust,  to  enforce  it. 

Appeal  from  superior  court,  Nash  county;  Shiff,  Judge. 

Action  by  J.  W.  Peacock  against  Hemy  Stott  to  enforce  a  parol  trust. 
Plaintiff  was  nonsuited,  and  appeals. 

C.  Af.  Cooke,  F,  A.  Woodard,  and  H.  F.  Murray,  for  appellant.  Bunn  A 
Battle,  for  respondent. 

Smith,  C.  J.  The  complaint  in  this  action,  which  was  begun  by  suing  out 
a  summons  on  February  6,  1882,  alleges,  upon  information  and  belief,  the 
following  facts,  as  constituting  the  cause  of  action:  Alvin  Peacock,  being 
the  owner  of  the  several  tracts  of  land  enumerated  and  described  in  the  com- 
plaint, containing  in  the  aggregate  1,566  acres,  more  or  less,  on  the  26th  day  of 
December,  1855,  conveyed  them  to  one  J.  M.  Taylor  in  trust  to  secure  certain 
aientioned  debts,  and  with  a  power  to  sell  In  case  of  default  in  their  payment, 
and  to  appropriate  the  proceeds  to  their  discharge.  Pursuant  to  the  provis* 
ions  of  this  deed,  tlie  trustee  sold  the  land  to  Wyatt  £arp.  Redding  liichard- 
son,  and  A.  J.  Taylor,  who  were  among  the  secured  creditors,  and  be^ 
purchasers  under  an  agreement  with  Peacock  that  they  would  hold  tL 
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thereto  until  be  could  raise  the  amount  of  the  purchase  money,  and  npon  re- 
imbursement would  reconvey  to  him.  Some  time  thereafter  Peacock  plac**d  a 
sum,  insutficient  to  redeem,  in  the  hands  of  Levi  Bailey,  to  be  thus  applied,  and 
under  an  agreement  that  the  lands  should  be  conveyed  to  him,  and  be  held 
upon  similar  trusts  as  those  that  attached  to  the  estate  vested  in  his  grantors. 
During  the  year  1868,  Bailey,  being  sued  in  the  United  States  court  for  a  large 
demand,  in  order  to  prevent  the  subjection  of  the  property  thereto  in  the  event 
of  a  recovery,  conveyed  the  premises  liy  deed  for  all  the  land  (except  two  sep- 
arate parcels)  to  the  defendant,  his  son-in-law,  without  a  full  and  valuable 
consideration  received  therefor;  the  said  Stott  having  at  the  time  notice  of  the 
equities  attaching  to  the  estate  vested  in  Bailey.  J  udgment  was  recovered  in 
the  action  against  Bailey,  under  which  an  execution  issued  to  the  marshal  of 
the  United  States,  and  by  virtue  thereof  he  sold  and  conveyed  the  land  to  K. 
A.  Hamilton,  who  on  March  11,  1878,  made3  deed  for  the  same  to  Peacock. 
On  the  1st  day  of  August,  1881,  the  plaintiff  purchased  all  of  Peacock's  inter- 
est In  the  land  under  a  sale  made  by  John  W.  Blount,  commissioner,  appoint*^ 
by  the  court  in  certain  proceedings  for  the  foreclosure  of  the  mortgage  given  by 
Peacock,  and  took  his  deed  for  the  same.  During  all  this  period  Peacock  re- 
mained in  the  quiet  and  undisturbed  possession,  using  the  property  as  his  own. 
Bailey  died  in  September,  1873,  and  the  defendant,  denying  the  plaintiff's  eq  u  ity, 
refuses  to  carry  into  effect  the  trust  upon  which  his  grantors  held  the  land, 
and  which  followed  the  transfer  of  the  estate  to  him,  and  adhered  thereto. 
The  purpose  of  this  action  is  to  have  the  trust  declared  and  enforced.  The  de- 
fendant In  his  answer  denies  every  averment  in  regai-d  to  a  trust  or  an  agree- 
ment for  a  redemption  upon  the  several  transfers,  alleging  the  respective  con- 
veyances to  Bailey,  and  from  Bailey  to  the  defendant,  to  have  been  for  valuable 
considerations,  and  unincumbered  and  absolute.  He  further <]eclares  that  he 
is  a  purchaser  for  a  full  and  valuable  consideration,  bonajlde,  and  with  no 
notice  of  any  attaching  trust,  if  such  there  was,  and  is  entitled  to  hold  the 
same  exempt  therefrom,  and  he  further  relies  upon  the  lapse  of  time  as  a  de- 
fense to  the  action.  Pending  the  suit  the  defendant,  Stott,  died,  and  the  de- 
fendants, his  heirs  at  law,  have  become  such  in  his  stead,  and  adopt  hia  an- 
swer as  their  own. 

A  series  of  Issues  drawn  from  the  conflicting  allegations  made  in  the  plead- 
ings, not  necessary  to  be  set  out,  were  submitted  to  the  jury;  pending  the 
trial  whereon  the  plaintiff  introduced  evidence  tending  to  support  the  case 
made  in  his  complaint.  In  order  to  trace  to  himself  the  equity  alleged  to  have 
vested  in  Alvin  Peacock,  the  plaintiff  introduced  in  evidence  (1)  a  mortgage 
from  Alvin  Peacock  toR.  A.  Hamilton;  (2)  a  mortgage  from  the  same  to  Gay. 
Tyson  &  Co.,  both  purporting  to  convey  the  premises;  (3)  an  assignment  of 
these  mortgages  to  the  plaintiff;  (4)  the  record  of  the  foreclosure  proceeding 
of  the  plaintiff  against  Alvin  Peacock  in  the  superior  court  of  Nash,  under 
which  the  plaintiff  bought  and  took  the  commissioner's  deed  for  said  Alvin 
Peacock's  estate  in  the  premises.  After  the  evidence  was  in,  the  judge  stated 
to  counsel  that,  while  he  held  the  mortgage  deeds  to  Hamilton  and  to  Gay, 
Tyson  &  Co.  to  have  been  executed  as  contended,  and  then  to  have  been  as- 
signed to  the  plaintiff,  and  that  the  foreclosure  proceedings  were  regular,  in 
his  opinion  they  do  not  operate  to  pass  the  parol  trust  alleged  to  be  in  the 
mortgagor,  inasmuch  as  these  deeds  purport  to  convey  lands,  while  Alvin 
Peacock,  on  the  plaintiff's  contention  and  according  to  the  allegations  of  bis 
complaint,  had  only  an  equity  therein.  Upon  this  intimation,  and  after  n 
refusal  by  the  court  of  a  request  to  reserve  the  point,  and  allow  the  jury  to  p:iss 
upon  the  issues  of  fact,  the  plaintiff  submitted  to  a  judgment  of  nonsuit,  and 
appealed. 

This  action  is  to  establish  by  parol  a  trust  attaching  to  the  lands  couvey«4 
to  Levi  Bailey  by  virtue  of  the  agreement  stated  in  the  complaint  to  have  been 
entered  into  between  him  and  Alvin  Peacock,  and  to  follow  and  enforce  the 
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same  against  the  ancestor  of  the  defendants*  and  themselves  succeeding  to  his 
estate.  The  plai  nt iff  den  ves  h  is  title  thereto  under  mortgages  made  by  Peacock, 
respectively,  to  R.  A.  Hamilton  and  to  Gay,  Tyson  &  Co.;  the  latter  of  which 
bears  date  May  29, 1873,  and  was  admitted  to  registration  on  June  10th,  after- 
wards. Tlie  nonsuit  was  siyfered  upon  the  ruling  that  the  alleged  equity 
did  not  pass  under  a  conveyance  of  the  lands,  eo  nomine,  to  which  the  alleged 
trust  adhered,  and  its  correctness  is  the  only  matter  argued  by  counsel  on  the 
appeal.  Taking  the  facts  to  be  as  represented  in  the  complaint,  the  deed  from 
Bailey  to  Stott,  made  to  prevent  creditors  from  reaching  the  land,  or,  in  other 
words,  to  defeat  the  purposes  of  the  pending  action,  and  withdraw  the  property 
from  execution,  was  void  as  against  the  suing  creditor;  and  the  sale  afterwards 
made  by  the  mai-shal  passed  to  the  purchaser,  Hamilton,  as  well  the  several 
tracts  mentioned  in  the  fraudulent  deed,  as  the  two  tracts  omitted  from  it,  and 
thence  the  title  to  all  was  transmitted  by  his  deed  of  March  11,  1873,  to  said 
Alvin  Peacock.  The  legal  estate  and  the  alleged  equity  thus  uniting  in  one 
person,  the  latter  was  extinguished;  and  said  Peacock  became  sole  owner  in 
fee.  There  was  therefore  no  equity,  incidental  to  the  legal  estate  in  Alvin 
Peacock,  that  could  be  conveyed  in  his  mortgage  deeds,  and  to  which  under 
them  the  plaintiff  could  succeed.  Upon  the  plaintiff's  own  showing,  then,  he 
had  no  such  cause  of  action  as  he  sets  out  in  his  complaint,  nor  is  he  entitled 
to  the  relief  demanded.  The  ruling  of  the  court  that  he  has  no  such  equity, 
not  because  of  the  structure  of  the  mortgage,  but  for  the  non-existence  of  any 
equity  to  pas»  by  means  of  it,  must  be  upheld,  because  correct  in  itself.  Bell 
V.  Cunningham,  81  N.  C.  83. 

We  do  not,  upon  the  question  of  title,  decide  upon  plaintiff's  right  to  re- 
cover tlie  land,  but  only  that,  upon  his  own  averments,  he  cannot  maintain 
the  liction  in  its  present  form.  There  is  no  error,  and  the  judgment  is  af- 
firmed. 


Leb  v.  Beaman. 
{Supreme  Court  of  i^orih  Carolina.    November  12, 1888.) 

LiIlCITATION  OF  ACTI01IS>-RlTN3IINe  OF  THB  STATUTE— SUfT  BY  HbIB. 

Rev.  Code  N.  C.  c.  65,  %  11,  requiring  creditors  of  deceased  persons  to  present 
their  claims  within  seven  years  after  the  death  of  the  debtor,  is  not  a  bar  to  a  suit 
after  that  time  to  subject  the  lands  in  the  possession  of  the  heir  to  a  judgment  re- 
covered within  the  seven  years  against  the  administrator. 

Appeal  from  superior  court,  Sampson  county;  James  E.  Shepherd,  Judge. 

Action  by  A.  M.  Lee,  executor  of  T.  M.  Lee,  deceased,  against  John  U. 
Beaman,  administrator  of  Jones  Peterson,  deceased,  and  the  other  defendants, 
children  of  Peterson,  as  his  heirs  at  law  and  next  of  kin,  on  his  own  bt^half, 
and  on  behalf  of  the  other  creditors  of  Peterson.  Plaintiff  submitted  to  a 
nonsuit,  and  appealed.  Rev.  Code  N.  G.  c.  65,  §  11,  provides  that  "creditors 
of  any  deceased  person  shall  make  their  claim  within  seven  years  after  the 
death  of  the  debtor,  or  be  forever  barred.*' 

/.  L.  Stewart,  ioi  plaintiff.  W,  R,  Allen  and  H.  E.  Faison,  for  defend- 
ants. 

Smith,  C.  J.  The  facts  agreed  on  by  the  parties  at  the  trial,  so  far  as  nec- 
essary to  be  set  out  in  order  to  a  proper  understanding  of  the  matters  in  con- 
troversy in  tiie  action,  are  as  follows:  Thomas  M.  Lee,  testator  of  the  plain- 
tiff, holding  a  claim  against  Jones  Peterson,  after  his  death  sued  and  recov- 
ered judgment  for  $337.23  against  his  administrator,  the  defendant,  John  K. 
Beaman,  besides  interest,  at  Fall  term,  1861,  of  the  superior  court  of  law  of 
Sampson  county,  charging  him  with  assets  of  his  intestate.  The  intestate 
owned  a  large  number  of  slaves,  of  the  value  of  9^20,000,  and  a  growing  crop, 
from  which  was  received  about  0400.    In  January,  1863,  the  defendant,  undp 
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a  license  from  the  proper  court,  sold  two  of  the  slaves,  and  in  April  another, 
for  the  aggregate  Sam  of  $8,107;  with  which  funds,  all  received  in  Confed- 
erate currency,  after  the  expiration  of  the  credit  given,  he  discharged  all  the 
indebtedness  due  by  the  intestate  except  the  said  judgment,  and  this  debt, 
soon  after  its  recovery,  he  ofiPered  to  pay  to  the  olerk  of  the  court,  who  refused 
to  receive  the  money  tendered,  under  directions  of  said  Thomas  M.  Liee.  and 
thereupon  he  paid  it  into  the  office,  where  it  still  remHins,  and  has  become 
worthless.  In  January,  1863,  the  otlier  slaves,  valued  at  $17,000,  were,  under 
a  decree  in  a  proceeding  for  partition,  divided  among  the  distributees,  and  re- 
funding bonds,  with  good  sureties,  taken  from  each,  and  filed  in  office,  but  they 
have  since  been  lost  and  were  rendered  worthless  by  the  results  of  the  war. 
All  the  personal  estate  of  the  intestate,  Peterson,  was  lost  and  rendered  value- 
less from  the  same  cause,  and  this  **  without  negligence  oi  default  on  the  part 
of  the  administrator."  The  intestate  debtor  left  a  valuable  tract  of  land  at 
his  death,  in  addition  to  the  personal  estate,  which  descended  to  his  heirs  at 
law,  who,  within  two  years  thereafter,  sold  and  conveyed  the  same  to  the  de- 
fendant, Beaman,  and  he,  with  them,  is  a  party  to  the  present  suit^  which 
seeks  to  pursue  and  subject  the  land  to  the  payment  of  said  judgment.  At 
Fall  term,  1871,  an  action  was  begun  against  the  administrator  to  compel 
satisfaction  out  of  the  personal  estate,  which  resulted  in  a  nonsuit  suffered  at 
June  term,  1876.  On  May  8,  1877,  he  commenced  a  special  proceeding  be- 
fore the  clerk,  and  against  the  heirs  at  law,  to  subject  the  intestate^s  lands, 
which,  being  carried  to  the  superior  court  for  hearing  before  tlie  judge,  upon 
his  intimation  of  a  want  of  jurisdiction,  terminated  also  on  April  10,  1886.  in 
a  nonsuit.  Thomas  M.  Lee  died  in  April,  1881,  and  on  May  1st  thereafter 
the  present  plaintiff  became  his  executor,  and  made  advertisement  for  credit- 
ors, as  required  by  law.  The  court  being  of  opinion,  upon  these  facts,  that 
the  action,  so  far  as  it  sought  to  reach  the  real  estate,  was  barred  by  the  stat- 
ute of  limitations,  the  plaintiff  again  submitted  to  a  judgment  of  nonsuit,  and 
appealed.  The  error  assigned  in  the  ruling  is  as  follows:  (1)  In  that  it  a|>- 
pears  that  the  administrator  had,  at  and  before  the  rendition  of  judgment,  as- 
sets of  his  intestate  sufficient,  and  which  be  ought  to  have  applied,  to  the  pay- 
ment of  the  debt.  (2)  In  that,  having  such  funds  in  Confederate  currency  in 
sufficient  amount  to  discharge  the  judgment,  and  having  tendered  the  same 
to  the  clerk,  who,  by  plaintiff's  instructions,  refused  to  accept  the  currency, 
tlie  administrator  deposited  the  same  in  the  office  of  said  clerk,  where  it  now 
is:  and  the  plaintiff  contends  tliat  such  action  on  the  part^of  the  administra- 
tor was  at  his  own  peril,  and  rendered  him  liable  to  be  charged  with  the  value 
of  said  Confederate  money  at  tlie  date  of  such  deposit.  (3)  That  it  so  ap- 
peared to  the  court  that  while  the  suit  of  the  said  T.  M.  Lee  was  pending 
against  him,  so  resulting  in  said  judgment,  and  before  said  judgment,  the  said 
administrator  turned  over  to  the  children  of  the  said  Jones  Peterson,  as  his 
next  of  kin,  slaves  of  the  value  of  $17,000,  and  took  from  them  refunding 
bonds,  without  sufficiently  providing  for  the  satisfaction  of  the  plaintiff*^ 
debt;  and  the  plaintiff  contends  that  such  action  of  the  administrator  was  with- 
out authority  of  law.  (4)  That  it  so  appeared  to  the  court  that  T.  M.  Lee, 
the  plaintiff's  testator,  began  his  action  against  said  administrator  in  1861. 
That  the  same  was  resisted  by  said  administrator,  at  the  instance  of  the  heira 
at  law,  and  judgment  rendered  therein  at  Fall  term,  1863;  and  in  1871  said 
plaintiff  began  an  action  on  said  judgment  against  said  administrator  in  the 
superior  court,  and  at  June  term  thereof,  1876,  submitted  to  a  judgment  of 
nonsuit,  and  on  the  8th  day  of  May,  1877,  began  a  special  proceeding  in  the 
superior  court  against  the  said  administrator  and  heirs  at  law  for  satisfaction 
of  said  judgment;  and  the  same  coming  on  for  hearing  at  February  term, 
1886  of  said  court,  on  intimation  of  the  court  that  the  court  had  not  jurisdic- 
tion of  said  proceeding,  the  plaintiff  therein  sul>mitted  to  a  nonsuit,  and  on 
1st  day  of  April,  1886,  began  this  action.    Upon  these  facts  the  court  held 
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that  the  plaintiif^s  action  was  barred,  as  against  the  heirs  of  Jones  Peterson, 
by  the  statute  of  1715,  (now  Rev.  Code,  c.  65,  §  11.)    To  this  ruling  the  plain- 
tiff excepted,  and  assigns  for  error:    (1)  That  said  act  applies  only  to  clainas 
against  the  said  Jones  Peterson,  existing  at  the  time  of  his  death,  and  not  to 
plaintifTs  judgment  taken  against  his  administrator.    (2)  The  heirs  are  con- 
cluded by  the  judgment  taken  against  the  administrator  in  1863.    (8)  Th% 
heirs  do  not  plead  the  statute;  and  as  the  sale  of  the  land  by  them  to  the  de- 
fendant Beaman  was  void,  being  within  two  years  of  the  death  of  said  Jones 
Peterson,  the  title  is  still  in  the  heirs,  as  against  the  plaintiff.    (4)  John  R. 
] teaman,  purchaser  under  such  void  sale,  cannot  plead  it,  l)ecause  he  is  the 
<lefendant  in  the  judgment  of  1863,  and  all  subsequent  proceedings  thereon. 
(5)  The  heirs  cannot  plead  it,  because  they  received  the  personalty,  and  gave 
retunding  bonds  to  pay  the  debts  of  the  intestate,  which  bonds  are  still  sub- 
sisting against  them,  and,  if  the  heirs  could  not,  neither  can  the  purchaser. . 
The  appeal  seems  to  have  been  intended  to  present  for  review  the  ruling  as 
to  the  statutory  obstruction  in  the  way  of  reaching  the  descended  lands  of  the 
deceased  debtor  after  the  lapse  of  so  long  an  interval;  and,  strictly  speaking, 
the  correctness  of  the  expressed  opinion,  which  led  to  the  nonsuit,  is  the  sole 
matter  presented  for  our  decision.    Coiining  ourselves  to  this  single  inquiry, 
we  should  feel  little  liesitancy  in  pronouncing  the  intimated  intended  ruling 
erroneous.    The  statute,  which  is  supposed  to  have  that  effect  after  the  lapse 
of  seven  years  from  the  death  of  the  debtor,  (Rev.  Ck>de,  c  65,  §  11,)  most 
manifestly  applies  to  claims  existing  ngainst  the  debtor  in  his  life-time,  and  a 
delay  for  the  specifled  period  in  enforcing  them  by  action.     But,  when  such 
action  has  been  brought  and  reduced  to  judgment  against  the  administrator* 
a  jiew  cause  of  action  arises  upon  the  judgment,  into  which  the  original  claim 
has  merged,  and  this  is  governed  by  the  provisions  of  the  other  enactments 
that  bar  an  action,  and  there  are  none  such  under  the  law  in  force  when  the 
judgment  was  rendered;  but  the  creditor's  inaction  for  ten  years,  without  ex- 
planatory and  rebutting  evidence,  raised  a  presumption  that  it  has  been  satis- 
tied.     Johnston  v.  JoTien,  87  N.  C.  393;  Mauncy  v.  Holmes,  Id.  428.     The 
judgment  being  the  foundation  of  the  new  action,  whether  the  proceeding 
looks  to  a  satisfaction  to  be  made  out  of  the  personal  or  real  estate,  both  of 
which  came  from  the  debtor,  and  are  alike  liable  to  his  creditors,  the  one  after 
the  exhaustion  of  the  other,  there  was  no  statutoiy  bar  to  its  enforcement. 
Speer  v.  Jamen,  94  N.  C.  417;  Smith  v  Brorim,  99  N.  C.  377,  6  S.  E.  l^ep. 
667.     The  cases  of  8yme  v.  Badger,  96  N.  0. 197,  2  S.  E.  Rep.  61,  and  Andres 
V.  PoiDell,  97  K.  C.  155,  2  S.  E.  Rep.  285,  were  determined  in  a  construction 
of  the  limitations  established  under  the  Code  of  Civil  Procedure,  and  have  no 
application  to  that  before  us,  which  is  controlled  by  the  previous  law.    It  may 
facilitate  (he  settlement  of  the  controversy  to  make  a  suggestion  that  seems 
not  to  have  occurred  to  the  counsel  at  the  trial,  and  appears  in  the  transcript. 
If  there  has  been  a  d€vastai>it,  as  the  appellant  contends,  in  the  disposition  of 
the  funds  that  came  into  the  administrator's  hands,  without  paying  the  judg- 
ment debt  in  an  amount  sufficient  to  its  discharge,  the  present  action  to  sub- 
ject the  real  estate  cannot  be  maintained;  for  the  personal  estate  must  first 
toe  pursued  and  recovered,  if  it  can  l)e,  and  the  administration  bond  be  charged 
and  made  to  pay  for  what  may  have  l)een  wasted,  if  it  is  solvent.    This  is  de- 
cided in  Bland  v.  HarUoe,  65  N.  C.204;  Latham  v.  Bell,  69  N.  C.  135;  Lilly 
V.  Wooley^  94  N.  G.  418.    There  is  no  intimation  that  the  administrator  is  not 
peraonally  able  to  make  the  debt  good,  and  his  sureties  to  the  administration 
bond  also.     But  this  is  met  by  the  admission  that  all  of  the  intestate's  iier- 
flonalty  **wa8  lost  by  the  results  of  the  war,  witliout  negligence  or  default  on 
the  part  of  the  said  Beaman."     If  this  be  so.  inasmuch  as  the  creditor  de- 
clined to  accept  such  moneys  as  the  defendant  Beaman  had,  and  the  loss  of  the 
estate  In  his  hands  was  not  in  consequence  of  a  want  of  fiduciary  care  in  its 
preservation,  and  the  slaves  have  ceased  to  be  property,  recourse  would  ^^ 
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left  open  for  the  creditor  upon  the  land;  for  there  would  then  be  no  such  der- 
aatavit  as  rendered  the  administnitor  or  his  bond  responsible  for  the  loss. 
Hinton  v.  Whitehurst,  reported  in  successive  appeals  in  71  N.  C  66,  73  X.  C. 
157,  75  N.  C.  178,  and  in  68  N.  C.  316,  more  especially  where  the  subject  is 
considered  and  the  ruling  made.  There  is  error,  and  must  be  a  new  trial, 
and  so  it  is  adjudged. 


Smith  v.  Brown  et  dl, 
(Sufyreme  Court  of  North  Carolina,    November  19, 1888.) 

1.  Limitation  of  Aotionb— Running  of  Statute— Administrator  D.  B.  N. 

Under  Code  N.  C.  $  164,  providing  that,  if  a  person  a^nst  whom  an  action  mar 
be  brought  die  before  the  expiration  of  the  time  limited,  it  may  be  commenced 
against  the  personal  representative  after  the  expiration  of  that  time,  and  within 
one  year  after  his  qualincation,  an  action  against  an  administrator  d.  b.  n.  may  be 
brought  within  a  year  after  his  qualification,  if  the  cause  of  action  was  not  barred 
when  the  executor  was  removed. 

2.  BXECUTOKS  AND  ADMINISTRATORS— SaLE  OF  DbCBDBNT'S  LaNDS. 

Rev.  Code  N.  C.  c  65.  S  Hi  providing  that  creditors  of  a  deceased  person  shall 
make  their  claims  within  seven  years  after  (he  death  of  the  debtor,  is  not  a  bar  u> 
a  proceeding  by  an  administrator  for  the  sale  of  lands  to  pay  debts  on  which  Judg- 
ment has  been  recovered  against  him  before  the  expiration  of  the  seven  years. 

Appeal  from  superior  court,  Robeson  county;  Connor.  Judge. 

On  rehearing*  For  statement  and  former  opinion,  see  6  S.  £.  Bep.  667. 
Rev.  Code  N.  C.  c.  65,  §  11,  provides  that  "creditors  of  a  deceased  person  shall 
make  their  claims  within  seven  years  after  the  death  of  the  debtor,  or  be  for- 
ever barred."  CkKle  N.  G.  §  164,  provides:  **If  a  person  afj^ainst  whom  an 
action  may  be  brought,  die  tn^fore  the  expiration  of  the  time  limited  for  the 
commencement  thereof,  and  the  cause  of  action  survive,  an  action  may  ue 
commenced  against  his  personal  representative  after  the  expiration  of  that 
time,  and  within  one  year  after  the  issuing  of  letters  testamentary  or  of  Hd- 
ministration. " 

French  &  Norment,  for  plaintiff.  T.  A.  McNeill  and  Frank  McNeill,  for 
defendants. 

Smith,  C.  J.  This  proceeding,  as  will  be  seen  in  the  report  of  the  case 
when  before  us  upon  the  former  appeal  at  the  last  term,  is  prosecuted  by  the 
plaintiff,  administrator  de  bonis  non  cum  testamento  annexo  of  U.  King* 
against  the  defendant  Brown,  the  removed  executor,  and  the  others,  devisees 
of  the  testator,  to  subject  divers  tracts  of  land  thaiT  have  come  to  them  to  the 
payment  of  the  testator^s  debts.  In  the  progress  of  the  cause  the  plaintiff 
was  required  to  file  a  detailed  and  specific  statement  of  the  claims  to  be  pro- 
vided for,  which  the  personal  estate  was  not  adequate  to  meet,  and  for  which 
it  was  necessary  to  sell  the  lands.  The  list  was  furnished;  and  to  the  debts 
thus  enumerated  therein  the  defendants,  to  whom  said  descended  lands  t>e- 
long,  interpose  a  defense,  alleging  that  each  and  all  of  said  claims  are  barred 
by  the  lapse  of  time,  and  ought  not  to  be  enforced  against  the  real  estate  left 
by  the  testator.  The  controversy  is  narrowed  to  this  single  point,  and  the 
issue  as  to  the  statutory  obstruction  thus  set  up  is,  in  substance  and  legal  ef- 
fect, between  the  creditors  represented  by  the  plaintiff,  but  not  individually, 
in  the  action,  and  the  devisees,  contestants,  who  claim  to  hold  the  real  estate 
free  from  the  testator's  debts.  The  validity  of  these  unsatisfied  demands  re- 
duced to  judgment,  and  the  sufficiency  of  the  defense  made  thereto,  were  con- 
sidered and  passed  on  when  the  first  appeal  was  heard  and  disposed  of.  The 
same  point  is  presented  in  the  application  now  before  us  for  a  reconsideration 
of  the  ruling  then  made;  and  the  same  argument,  urged  with  earnestness  and 
confidence,  in  support  of  the  decision  in  the  court  below,  which  then  failed 
to  convince  us  of  its  correctness,  has  not  displaced  the  conclusion  to  which 
our  minds  were  led.     The  contention  was,  as  it  is  now,  that  the  statute  be- 
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gan  to  run  against  claims  which  became  due  by  the  deceased  before  the 
changes  introduced  in  the  Code  of  Civil  Procedure  at  the  date  of  his  death, 
(Rev.  Code,  c.  65,  §  11 ;)  and  against  such  as  became  due  since,  from  the  quali- 
fication of  the  executor,  and  in  both  cases  completed  in  the  course  of  seven 
years  thereafter,  (Code,  §  153,  par.  2;)  and  in  neither  was  its  running  inter- 
cepted or  delayed  by  a  suit  begun  before  that  time  expired,  and  prosecuted  to 
final  judgment  against  the  personal  representative. 

Upon  an  examination  of  these  enactments,  which  are  not  in  terms  entirely 
aimilar,  it  will  be  seen  that  the  first  requires  creditors  to  "make  their  claims'' 
within  the  designated  time,  or,  failing  to  do  so,  they  will  "be  forever  barred," 
having  reference  to  the  creditor's  inaction  meanwhile;  and  it  is  too  plain  to 
need  argument  to  show  that  creditors  who  do  sue  and  reduce  their  debts  to 
judgment  make  their  claim  in  a  most  efficient  manner  in  doing  so.  Of  whom 
else  could  the  demand  be  mada^  unless  of  him  who  represents  the  debtor,  and 
has  in  his  hands  the  per8anal»and  may  have  the  proceeds  of  the  real,  estate^ 
when  necessary  to  increase  the  assets  to  a  sum  sufficient  to  pay  the  indebted- 
ness ?  When  such  presentation  ot  the  debt  is  made  and  followed  by  an  action^ 
the  requirements  of  the  act  of  1715  are  met,  and  it  can  have  no  further  appli- 
cation. After  the  rendition  of  Judgment,  a  new  cause  of  action,  between  liv- 
ing persons,  springs  up,  when  any  action  can  be  maintained  and  is  enforced 
under  other  and  differing  statutory  provisions,  and  none  can  be  supported 
upon  the  original  cause  of  action  against  the  representative  or  any  one  else. 
The  argument  to  the  contrary  derives  apparent  support  from  the  reasoning — 
none  from  the  ruling — ^in  Bewrs  v.  Park,  88  N.  C.  456;  the  erroneous  infer- 
ences drawn  from  which  we  endeavored  to  correct  in  8peer  v.  Jatnettt  94  N. 
C.  417.  We  now  propose  to  add  to  the  latter  by  reference  to  previous  positive 
and  direct  adjudications  upon  the  question  of  the  effect  of  a  judgment  ren- 
dered agunst  the  personal  representative,  when  it  is  souglit  to  subject  tlie  de- 
scended or  devised  lands  to  its  satisfaction,  by  converting  them  into  assets  in 
aid  of  the  personal  estate.  The  cases  to  which  we  refer  were  bills  filed  in  the 
court  of  equity  by  the  personal  representative  to  have  his  expenditures  in  ex- 
cess of  assets  reimbursed  out  of  the  real  estate.  In  Williams  v.  Williams,  2 
.Dev.  Eq.  69,  Buffin,  J.,  delivering  the  opinion,  thus  speaks:  "It  is  only  a 
debt  Jn  this  court  upon  its  principle  of  substitution,  which  pUces  the  admin- 
istrator here,  as  the  law  does,  an  assignee  of  the  debt.  ]^o  injury  can  arise 
to  the  heir,  but  rather  a  benefit  by  tlie  jurisdiction.  The  personal  estate  is 
still  the  primary  fund;  and  hence  the  administrator  de  bonis  non  is  a  neces- 
sary party,  and  the  heir  is  at  full  liberty  to  show  assets  in  the  hands  of  eitlier 
the  Qrst  or  last  administrator.  The  debt  is  fixed  conclusively  by  a  judgment 
at  law  against  the  administrator,  unless  the  heir  can  show  collusion."  Still 
more  explicitly,  and  in  elucidation  of  the  law  established  in  this  state  for  the 
settlement  of  claims  against  deceased  debtors  out  of  their  estate,  Henderson^ 
C.  J.,  thus  speaks  in  8anders  v.  Sanders,  Id.  262.  (decided  at  the  ensuing 
term:)  "The  conclusive  effect  of  that  suit,"  referring  to  a  previous  decree^ 
"arises  from  the  peculiar  relation  subsisting  in  our  law  [the  italics  are  hisl 
between  the  personal  representative  and  the  heir.  I  call  it  *  peculiar  9^  for  I 
boUeve  it  nowhere  else  exists.  Here  they  are  not  strangers,  as  they  are  in 
England,  but  there  is  a  quasi  privity  between  them,  as  the  former  defends 
as  well /or  tfie  heir  as  for  the  other  creditors,  the  legatees  and  next  of  kin. 
The  judgment  against  him,  in  the  absence  of  fraud,  is  conclusiye  upon  all, 
except  as  to  the  plea  of  fully  administered.  The  law  allows  the  heir  to  con- 
test that,  when  brought  in  to  show  cause,  not  why  the  creditor  should  [«  not ' 
omitted]  recover  his  debt,  but  why  he  shall  not  have  his  judgment,  obtained 
against  the  executor  or  administrator,  levied  out  of  the  real  estate. "  The 
practice  then  prevailing,  when  the  devisee  or  heir  was  brought  in  to  show 
cause  why  the  land  should  not  be  sold,  and  the  proceeds  applied  to  the  judg- 
ment, differs  in  no  respect,  so  far  as  the  principle  ia  concerned,  from  that  ^ 
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of  administration,  in  like  manner  as  the  personal  assets.  The  same  defenses, 
and  none  others,  are  open  to  the  heir  and  devisee,  whichever  course  may  be 
pursued,  and  the  judgment  equally  concludes  that  arising  out  of  the  lapse  of 
time.  If  the  suit  were  upon  the  original  debt  due  by  specialty,  it  not  being 
merged  in  the  judgment,  no  statutory  bar  would  be  in  the  way,  as  tliere  was 
no  limitation  upon  such  causes  of  action  under  the  law  then  existing,  but 
only  a  presumption  raised  from  the  lapse  of  time,  liable  to  rebuttal  by  proper 
proof,  that  the  debt  still  subsisted  under  the  former  metliod  of  proceeding  by 
scire  facias.  So  when  the  peraonal  representative,  against  whom  the  indebt- 
edness is  established  by  final  judgment,  pursues  the  real  estate,  the  heir  and 
devisee  are  for  similar  reasons  concluded  f romp  setting  up  a  defense  under  the 
statute  of  limitations.  Again,  under  the  act  of  1715,  if  the  judgments  were 
out  of  the  way,  and  the  representative  was  sued,  he  could  not  avail  himself 
of  its  protection,  ber*ause  he  had  not  fully  administered  and  discharged  him- 
self of  the  trust.  The  present  plaintiff,  it  is  found  as  a  fact,  has  made  ;il,700 
out  of  funds  of  the  estate  delivered  over  to  him  by  the  removed  executor;  and 
tills  would  have  defeated  the  plea,  when  interposed,  accorded  to  the  ruling  in 
Cooper  V.  Chetry,  8  Jones,  (N.  C.)  328-330,  recognized  since  in  McKeithau 
v.  MoQill,  83  N.  C.  517 ;  Rogers  v.  Grant,  88  N.  0.  440;  Morris  v.  8yme,  Id. 
453.  Again,  the  personal  estate  must  be  exhausted,  or  its  deficiency  ascer- 
tained, before  the  land  can  be  charged;  and  this  condition  includes  the  recov- 
ery of  wasted  assets  upon  the  bond  or  against  the  representative,  as  we  have 
shown  in  Lee  v.  Beaman,  ante,  887,  (at  this  term.)  And  this  necessarily 
arises  out  of  the  relations  of  the  two  classt  s  and  kinds  of  property  towards  the 
creditors,  which  require  the  application  of  the  one  to  the  indebtedness  first, 
and  charges  the  other  only  so  far  as  is  required  to  make  up  a  deficiency;  and, 
to  enable  the  kin  and  devisee  to  disprove  the  averment  of  such  deficiency,  they 
are  severally  brouglit  into  court. 

There  are,  however,  two,  perhaps  more,  of  the  judgments  that  belong  not  to 
the  class  which  we  have  been  considering,  and  were  rendered  upon  debts  incur- 
red under  the  operation  of  the  present  law  of  limitations.  They  are  in  favor 
of  James  A.  Phillips  anil  W.  B.  Fort.  The  substituted  enactment  bars  an  ac- 
tion **  not  begun  by  any  creditor  of  a  deceased  person  against  his  personal  or  real 
representative  within  seven  years  next  after, "  etc.,  contemplating  a  creditors' 
suitagainst  a  real  as  well  as  personal  representative  in  somecases;  and  hence  it 
is  said  that  what  would  be  a  defense  to  the  one  is  equally  so  to  the  other.  As 
we  have  seen,  the  creditor  does  not  directly  sue  the  devisee  to  obtain  satisfac- 
tion out  of  the  devised,  nor  the  heir  to  obtain  it  out  of  the  descended,  lands. 
The  creditor  has  access  by  legal  process  to  the  personal  representative  alone 
to  compf'l  the  appropriation  to  the  debts  of  the  trust  fund  that  goes  into  his 
hands  virtute  officii,  or  to  coerce  him  by  an  advisory  action  against  him  and 
them,  in  wliich  the  same  result  is  reached  by  the  action  of  the  court  in  having 
tl)e  lands  sold,  and  the  fruit3  of  the  sale  thus  applied.  Pelletier  v.  Saunders^ 
t>7  N.  C.  261.  It  may  be  that  the  insertion  of  this  term  "real  representative, * 
in  the  new,  not  found  in  the  old,  statute,  had  reference  to  an  action  given  to 
a  judgment  creditor,  who  acquired  the  lien  in  the  debtor's  lite-time  against 
tlie  heirs,  in  the  Code  of  Civil  Procedure,  §g  32-35,  and  those  following,  which, 
though  then  in  force,  have  been  omitted  in  the  Code;  and  actions  to  enforce 
a  specific  performance  of  contracts  for  the  conveyance  of  lands,  or  for  the 
foreclosure  of  mortgages  and  trusts  upon  land,  may  have  been  contemplated. 
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Iskpse  of  time.  It  is  difficult  to  reconcile  these  conflicting  ddjadications,  and 
mre  forbear  to  express  an  opinion  upon  the  apparently  r^ugnant  ruling  until 
it  shall  become  necessary  to  do  so.  The  creditors  are  not  before  us,  and  our 
opinion  is  asked  only  with  a  view  of  ascertaining  the  probable  amount  to  be 
raised  out  of  the  lands,  and,  as  other  unmentioned  creditors  may  come  in:  and 
add  to  the  aggregate  by  proving  their  debts,  so  would  these  not  be  concluded 
by  our  opinion.  It  would  be  otherwise  if  they  were  parties  to  the  suit. 
JLieaving  these  claims  open  for  adjudication  when  hereafter  presented,  if  con* 
tested,  our  opinion  involves  the  necessity  of  selling  the  lands,  and  the  over- 
ruling the  judgment  in  the  court  below,  and  aiflrming  that  brought  under 
review. 

The  other  and  remaining  error  assigned  is  in  putting  a  construction  upon 
the  saving  clause  contained  in  section  164  of  the  Code,  which,  it  is  arguni 
vrith  earnestness,  has  no  application  to  the  case  in  whose  support  it  is  cited. 
The  fallacy  under  which  the  criticism  upon  the  language  of  the  court  below 
lies,  is  a  misapprehension  of  the  facts  to  which  it  applies.  The  contest  is 
about  the  creditor's  action,  and  the  bar  set  up  thereto;  prosecuted,  it  is  true, 
bj  the  plaintiff,  but  only  in  his  assuming  the  creditor's  place.  Now,  the 
creditor  could  not  sue  during  the  interval  between  the  removal  of  the  exec- 
utor and  the  grant  of  letters  to  his  successor.  As  the  action  was  not  barred  at 
the  time  of  the  removal,  we  deemed  him  to  stand  substantiaUy  in  the  position 
of  one  who  has  a  debt  against  the  deceased,  not  barred  at  his  death,  to  whom 
the  statute  gives  the  enlarged  time;  and  in  such  case  we  understand  the  coun- 
sel for  defendants  to  concur.  This  protection  thus  being  given,  he  was  enti* 
tied  to  the  benefit  of  it  when  the  plaintiff,  recognizing  the  validity  of  the  debt, 
sues,  as  it  was  his  duty  to  do,  for  all  the  creditors;  thus  dispensing  with  a 
further  movement  on  the  part  of  this  creditor,  and  arresting  the  running  of 
the  statute  against  them.  It  is  essentially  of  the  nature  of  a  creditors*  bill, 
as  it  is  prosecuted  on  behalf  of  all,  and  the  statute  ceases  as  to  all  at  its  com- 
mencement. Dobaon  v.  Simontan,  93  N.  C.  268.  In  truth,  except  for  the 
purpose  of  establishing  the  debt,  no  action  can  be  brought  by  a  creditor,  ex- 
cept on  behalf  of  himself  and  all  others,  to  have  an  appropriation  of  the 
assets.  Wilkins  v.  Finch,  Phil.  Eq.  355;  Moore  Y.Miller,  Id.  359;  Ck)de,  § 
1448.    Except  as  to  the  claims  not  piossed  on,  the  judgment  is  affirmed* 


McElweb  v.  Blackwell  et  ah 
{Supreme  Cfmrt  of  North  CanroUnou    November  10, 1888b) 
JoDOVEKT— Res  AdjItbicati.— AonoN  to  Bstablibh  Tbad»-Mabk. 

An  action  between  adverse  claimants  to  a  trade-mark,  to  establish  the  right  to  it, 
is  concluded  by  a  judgment  in  favor  of  defendant's  assignee  in  a  subsequent  action 
by  him  against  the  plaintiff  in  the  first  action,  to  establish  his  right  to  the  trade- 
mark ;  the  question  of  fact  in  each  case  being  the  same. 

Appeal  from  superior  court,  Rowan  county;  Philips,  Judge. 

Action  by  John  H.  McElwee  against  William  T.  Blackwell,  J.  S.  Garr,  and 
J.  R.  Day  to  establish  the  right  U)  a  trade-mark.  Judgment  for  defendants^ 
and  plaintiff  appeals. 

Batchelor  &  DevereuXt  for  appellant.  Graham  &  Ruffith  and  Fuller  €& 
Snow,  for  appellees. 

Smith,  C.  J.  This  action  was  begun  in  the  superior  court  of  Iredell,  and 
thence  removed  to  Rowan  county,  and  terminated  adversely  to  the  plaintiff 
upon  the  defense  of  a  previous  adjudication  of  the  same  subject-matter,  in  an 
action  instituted  afterwards  by  the  Blackwell  Durham  Tobacco  Company. 
^rhe  parties  to  both  actions  were  adverse  claimants  to  the  right  to  use  the  sp**^ 
designation  or  trade-maik  on  manufactured  smoking  tobuoco,  put  up  ir 


Digitized  by 


Google 


894  80UTRKASTEBN  REPORTER.  [N.  C. 

or  otherwise,  and  the  purpose  of  each  suit  was  to  establish  this  alleged  pro- 
prietary right  against  the  other.  Ttie  present  plaintiff  derives  his  title  to  the 
label  or  trade-inark  under  and  by  virtue  of  an  original  invention  and  appro- 
priation made  by  himself  and  John  R.  Green  in  the  year  1862,  they  being 
partners  in  the  manufacture  of  such  tobacco,  and  its  exclusive  vesting  in  the 
plaintiff  surviving  on  the  death  of  his  copartner.  The  defendants  also  derive 
title  to  the  use  of  the  trade-mark  through  the  said  John  R.  Green,  who  alone, 
it  is  alleged,  was  the  owner  thereof ,  and  whose  proprietary  and  exclusive  right 
thereto  was  sold  by  his  executor  and  purchased  by  the  defendant  Blackwell, 
with  whom  the  other  defendants  became  associated  in  the  business,  and  its 
subsequent  transfer  to  the  corporate  body,  plaintiff  in  tlie  second  action.  Thus 
all  the  parties  to  the  controversy  claim  from  a  common  source,  and  the  result 
depends  upon  the  solution  of  the  inquiry  whether  the  deceased,  John  H.  Green, 
was  a  separate  and  exclusive  owner  of  the  trade-mark  in  his  own  right,  or,  as 
a  copartner  with  the  plaintiff,  McEl  wee,  had  only  a  partner^s  interest  and  share 
therein.  This  appears  to  be  the  point  in  dispute  in  botli  actions,  as  developed 
in  the  pleadings,  and  the  company  suing  in  the  later  action  came  in  under  the 
defendants,  one  or  more,  sued  in  the  present  action.  It  is  manifest,  there- 
fore, that  the  establishment  of  the  validity  of  the  deriveil  title  asserted  by  the 
company  concludes  the  question  of  title  claimed  by  the  said  McEl  wee,  defend- 
ant in  that  and  plaintiff  in  this  action.  If  the  superior  and  sole  title  to  the 
trade-mark,  as  determined  in  the  suit  instituted  against  the  said  McEIwee» 
rests  exclusively  in  the  company,  under  transfers  commencing  with  Green, 
against  McElwee*s  contention,  how  can  he  support  his  action  against  former 
proprietors  from  whom  the  company  derives  its  title?  If  its  title  prevails  in 
the  one  suit  over  that  set  up  by  the  present  plaintiff,  the  same  predominance 
must  be  accorded  to  the  claim  of  a  proprietary  right  derived  from  the  present 
defendants,  for  the  plaintiff  upon  the  same  identical  ground  claims  against 
each.  We  are  here  met  by  what  is  supposed  to  be  an  antagonistic  ruling  in 
Mant^faotwring  Co,  v.  McSlfoee,  reported  in  94  N.  0.  425,  where  the  right 
to  recover  upon  a  counter-claim  was  held  not  to  be  legally  inconsistent  with 
the  subsequent  asseiiiion  of  the  subject-matter  of  it  in  a  new  and  distinct  ac- 
tion brought  by  intermediate  proprietors.  In  the  present  action,  a  connter- 
claira  had  been  set  up  in  the  answer  of  the  defendants  William  T.  Blackwell. 
Julian  S.  Garr,  and  J.  B.  Day;  and  it  was  insisted  that,  that  being  so,  the  ac- 
tion in  behalf  of  the  Blackwell  Manufacturing  Company  was  for  the  same 
cause  of  action,  and  stood  upon  the  footing  of  a  second  suit  for  the  same  cause 
of  action  as  the  preceding  suit.  This  objection  was  held  to  be  untenable,  for 
the  reason  that  the  defendants,  who  may  have  this  remedy  when  sued,  are  not 
obliged  to  resort  to  it,  but  may  bring  a  separate  action,  and  tfien  maintain 
the  claim.  Furthermore,  the  cause  of  action  was  not  the  same  between  the 
parties,  with  reversed  relations;  for  the  defendants  sued  individually  were 
liable  in  damages  to  the  plaintiff,  if  liable  at  all,  to  the  extent  of  their 
own  wrongs  in  infringing  the  plaintiff's  asserted  proprietary  right,  while  the 
Blackwell  Manufacturing  Company  was  responsible  only  for  its  own  acts. 
Again,  this  latter  plaintiff  was  not  precluded  from  seeking  redress  for  injuries 
suffered  by  a  continued  alleged  infringement  of  its  right,  committed  during 
its  ownership,  which  could  not  be  included  in  the  other  action.  While  the 
actions  are  thus  dissimilar,  and  damages  in  both  could  not  be  recovered  in 
one  suit,  the  rule  that  forbids  a  second,  pending  a  first,  action  for  the  same 
redress,  and  constituted  between  the  same  parlies,  has  no  application.  The 
material  and  essential  element  in  all  the  suits  between  the  plaintiff  and  the 
successive  claimants  to  the  same  trade-mark,  through  whom  the  title  is  al- 
leged to  have  passed,  is  as  to  the  conflicting  claims  of  title  to  the  trade-mark; 
and  this,  being  conclusively  settled  against  the  plaintiff,  is  a  bar  to  his  action, 
because  it  determines  that  the  plaintiff  has  no  title,  and  the  Black weU  Dur- 
ham Tobacco  Company  has,  and  this  necessarily  involves  title  in  those  from 
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nrhom  It  derives  its  owd.    The  title  is  determined*  and  this  effectually  defeats 
the  action. 

It  has  occurred  to  us  that  perhaps  the  defense  should  be  made  by  producing 
the  record  before  the  jury  upon  the  issue  of  title,  and  leaving  to  the  judge  to 
instruct  them  upon  it  as  concluding  proof  in  determining  the  verdict;  but  the 
parties  seem  to  have  left  to  the  judge  to  determlne.the  effect  of  the  record,  so 
that  his  ruling  results  as  would  a  verdict  upon  the  issue  rendered  in  submis- 
sion to  his  directions,  and  so  no  harm  comes  to  the  appellant  from  the  course 
puinsued  at  the  trial.  As  to  the  effect  of  ^res  adjudicata  between  the  {larties 
who  attempt  to  revive  the  causa  litis,  it  can  scarcely  be  necessary  to  refer  to 
decided  cases.  We  refer  to  a  few:  Armfleld  v.  Moore,  Busb.  157;  Fanshaw 
V .  ITanshaWf  Id.  166;  Rogers  v.  Ratcliff,  8  Jones,  (N.  C.)  225;  Yates  v.  Tates^ 
81  N.  C.  397;  TuttU  v.  Harrilh  85  N.  C.  456;  Sigmon  v.  Havm,  86  N.  0. 310; 
Oay  V.  Stanoell,  76  N.  G.  369,  and  other  cases.  Tliere  is  no  error,  and  the 
judgment  must  be  affirmed. 

State  v.  Dbaton. 

.    (Supreme  Court  of  North  Carolines    November  1ft,  188S.) 

L.  IxToziOATiMO  LiQUOBS— Illboal  Salb— Hisdbmbanob— Rbpbal. 

Ck)de  N.  C.  S  1076,  which  provides  that,  if  any  person  shall  retail  spirituons  liq- 
quoTS  by  the  small  measure  in  any  other  manner  than  prescrihed  by  law,  he  shall 
be  KuUty  of  a  misdemeanor,  is  not  repealed  by  Acts  lb85,  c.  175;  Acts  1887,  c.  185, 
— ^iK^ch  provide  that  spirituous  or  other  liquors  shall  not  be  sold  in  oertain  speoi- 
fled  quantities  until  the  person  deslrlnff  to  sell  shall  obtain  a  license,  but  do  not  pre- 
scribe the  offense  of  selling  without  a  Uoense. 

2.    GOUBTS— JUBISDIOTION  OB  BUFBBIOB  CoURT— IlLBGAL  BaLB  OB  LlQUOB. 

The  superior  court  has  jurisdiction  of  offenses  under  section  1076,  the  penalty  be- 
ing in  the  discretion  of  the  court,  as  by  section  892  a  justice  has  jurisdiction  of 
criminal  offenses  only  when  the  punishment  does  not  exceed  a  fine  of  |50,  or  im- 
prisonment for  80  days. 

Appeal  from  superior  court,  Montgomery  county;  MacRae,  Judge. 
The  defendant,  Deaton,  was  convicted  for  the  unlawful  sale  of  intoxicating 
liquors.    From  the  judgment  he  brings  this  appeal. 
The  Attorney  General,  for  the  State. 

Mebbimon»  J.  The  defendant  is  indicted  for  retailing  spirituous  liquors 
by  a  measure  less  than  a  quart,  in  the  month  of  March,  1886,  without  having 
obtained  a  license  so  to  do,  as  required  by  the  statute.  Acts  1885,  c.  175,  | 
S4.  He  was  tried  at  March  term  of  1888  of  the  superior  court  of  the  county 
of  Montgomery,  and  insisted  that  the  statute  under  which  he  was  indicted 
was  repealed  by  the  subsequent  statute,  (Acts  1887,  c.  135,  g  45,)  and  there- 
fore he  could  not  be  convicted.  He  further  contended  that  the  superior 
court  had  not  jurisdiction.  There  was  a  verdict  of  guilty,  and  judgment  ac- 
cordingly against  the  defendant,  and  he.  having  excepted,  appealed  to  this 
court. 

The  general  statute  (Code,  §  1076)  provides  that,  '4f  any  person  shall  re- 
tail spirituous  liquors  by  the  small  measure  in  any  other  manner  than  is  pre- 
scribed by  law,  he  shall  l>e  guilty  of  a  misdemeanor,  and  shall  be  fined  or  im- 
prisoned, or  both,  in  the  discretion  of  the  court.''  The  statutes  commonly 
called  "Revenue  Laws"  (Acts  1885,  c.  175;  Acts  1887,  c.  185)  do  not  change 
or  modify  the  general  statutory  provision  above  recited.  They  regulate  the 
sale  of  spirituous  and  other  liquors,  and  prescribe  that  such  liquors  shall  not 
be  sold  in  certain  specified  quantities  until  and  unless  the  person  who  desires 
to  sell  shall  first  have  obtained  a  license,  in  the  way  prescribed,  authorizing 
him  to  sell  tlie  same.  But  they  do  not  prescribe  the  criminal  offense  of  sell- 
ing such  liquors  without  a  license;  that  is  done  by  the  statutory  provision 
first  above  recited.  And,  plainly,  the  superior  court  has  jurisdiction  of  sr 
offense,  because  the  punishment  is  fine  or  imprisonment,  one  or  both,  in 
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discretion  of  the  court.  A  justice  of  the  peace  has  jurisdiction  of  criminal 
offenses  only  "  when  the  punishment  prescribed  by  law  shall  not  exceed  a  fine 
of  fifty  dollars,  or  imprisonment  for  thirty  days."  Code,  §  892.  Now.  the 
statute,  (Acts  1885,  c.  175,  §  34,)  among  other  things*  provides  that  ^'eveiy 
person,  company,  or  firm,  for  selling  spirituous,  vinous,  or  malt  liquors,  or 
medicated  bitters,  shall  pay  a  license  tax  quarterly  in  advance,  on  the  first  day 
of  January,  April,  July,  and  October,  as  follows:  First,  for  selling  in  quan- 
tities less  than  a  quart,  twenty  dollars,"  etc.;  and,  further,  that  ** every  per- 
son, company,  or  firm,  wishing  to  ^retail  liquors  in  quantities  less  than  five 
gallons,  shall  apply  to  the  board  of  county  commissioners  for  an  order  to  the 
sheriff  to  issue  a  license,  stating  the  place  at  which  it  is  proposed  to  con- 
duct the  business,"  etc.  The  defendant  is  indicted,  under  the  statute  (Code, 
§  1076)  above  cited,  for  selling  spirituous  liquors  witliout  obtaining  such 
license.  His  contention,  that  the  subsequent  statute  (Acts  1887,  c  135,  § 
45)  repealed  that  just  mentioned,  is  wholly  unfounded;  and,  more  particu- 
larly, it  does  not  in -any  way  affect  the  general  statute  under  which  he  is  in- 
dicted. State  V.  Sutton,  100  N.  C.  474,  6  S.  E.  Hep.  687.  He  is  indicted  un- 
der the  latter  statute  for  a  violation  of  the  revenue  law.  There  is  no  error. 
Let  this  opinion  be  certified  to  the  superior  court  according  to  law.  It  is  so 
ordered. 


Cowi.Es  V.  Hardin  et  ah 
(Supreme  Court  of  North  CaroUna.    November  26, 188S.) 

1.  Execution— Sai>e—Pubchase  bt  Officer. 

A  purchase  at  BheiilTft  sale,  by  a  depttty-sfaerifff  who  has  no  offloiat  oonneotios 
with  the  sale,  does  not  render  it  void,  and  Innocent  purchasers  from  him  take  a  good 
title. 

2.  Same— Failuhe  of  Sheriff  to  Give  Notice— Remedy  of  Debtor. 

Failure  of  the  sheriff  to  give  the  statutory  notice  of  levy  to  the  execution  debtor 
does  not  make  the  sale  void,  the  debtor^s  remedy  being  against  the  sheriff. 

An  appeal  from  superior  court,  Wilkes  county;  E.  T.  Boykin,  Judge. 

Action  of  ejectment  by  Cowles  against  Hai-din  and  others.  Plaintiff  claimed 
title  under  Robert  Munday,  a  purchaser  at  sheriff  *s  sale,  on  execution  against 
Cousins.    Judgment  for  plaintiff,  and  defendants  appeal. 

Batchdor  &  Devereua^  for  appelUnts.     C.  H.  Arm/ietd^  for  i^pellee. 

Meriumon,  J.  On  the  trial  the  defendants  asked  the  court  to  instroct  the 
jury  "  that  if  Robert  Munday  was  a  deputy-sheriff  at  the  time  he  made  the  levy 
hereinbefore  spoken  of,  and  at  the  time  of  the  sherifl^s  sale  of  the  25-acre  tract, 
then  the  purchase  of  the  land  by  him  would  be  void,  and  no  title  would  pass 
to  him  by  virtue  of  said  sale. "  The  court  declined  this  prayer,  because  it  as- 
sumes, as  a  matter  of  fact,  that  Munday  made  the  levy,  whereas  the  evidence 
was  to  the  effect  that  he  or  McCanlass,  the  sheriff,  made  it,  as  is  admitted  by 
the  defendants  in  tlieir  statement  of  this  case.  The  court  likewise  declined 
so  to  charge,  because  it  was  of  opinion  that,  as  stated,  it  was  not  correct  as  a 
principle  of  law;  the  sheriff,  McCanless,  having  made  the  sale,  and  the  same 
never  having  been  attacked  in  any  way  for  collusion,  fraud,  etc.  The  de- 
fendants also  requested  the  court  to  charge  the  jury  **that  if  Cousins  bad  no 
notice  of  said  levy,  or  pf  its  return  into  court,  or  of  the  judgment  of  the  county 
court  ordering  said  sale,  then  the  sale  would  be  void. ''  The  court  declined, 
being  of  opinion  that  the  principle  did  not  obtain  when  the  defendant  in  the 
execution,  Cousins,  in  this  instance,  had  knowledge  of  the  sale  under  execu- 
tion, the  purchase  by  Munday,  the  execution  of  sberiff^s  deed,  and  claim  and 
possession  thereunder  by  Munday  until  he  left  tlie  state  two  years  thereafter, 
and  acquiesced  therein;  and  when  the  riglits  of  subsequent  purchaser  had  in- 
tervened, as  in  the  case  at  bar,  the  court  was  of  opinion  that,  under  the  eir» 
oumstances  of  this  case,  when  the  levy  was  made  and  returned*  and  order  of 


Digitized  by 


Google 


N.  C]  JSKNIN68  V.  RESVI8.  897 

sale  was  entered  by  the  court,  and  tenditioni  exponas  was  issued  in  pursu- 
ance thereof,  the  iaw  would  raise  a  presumption  in  favor  of  tliis  plaintiff,  the 
purchaser  at  execution  sale  of  Munday*s  estate,  that  ail  necessary  intermedi- 
ate acts,  orders,  and  decrees  were  performed  and  made  by  the  court.  Tliere 
was  a  verdict  and  judgment  for  the  plaintiff,  and  the  defendants,  having  as- 
signed error,  appealed  to  this  court.  It  does  not  appear  that  the  deputy-sher- 
iff levied  the  execution  issued  by  the  justice  of  the  peace  upon  the  land  in 
question,  but,  if  he  did,  he  had  no  further  connection  with  it.  The  vendi- 
tioni exponas  issued  to  the  sheriff,  and  by  virtue  of  it  he  sold  the  land ;  and 
the  mere  fact  that  a  person  who  was  the  sheriff's  deputy,  but  not  charged 
with  selling  it,  purchased  the  land  at  the  sale  made  by  the  sheriff,  could  not 
render  the  sale  void.  The  buyer,  a  deputy-sheriff,  had  no  official  authority,  in 
connection  with  or  control  over  the  process,  and  the  sale  made  under  it,  and 
be  might  bid  and  buy  at  it  on  the  same  footing  as  a  person  without  official 
authority.  Indeed,  as  to  the  sale,  he  had  none.  If  the  sheriff  and  his  deputy 
colluded  and  perpetrated  a  fraud  in  the  sale  and  purchase,  the  defendant  in 
the  execution  would  have  his  remedy;  but  this  would  not  render  the  sale  void 
per  se,  nor  could  it  affect  adversely  innocent  purchasers.  The  statutory  reg- 
ulations, prevailing  at  the  time  the  levy  was  made,  required  that  the  defend- 
ant in  the  execution  should  have  notice  of  it,  and  the  return  thereof,  but  the 
absence  of  such  notice  was  only  an  irregularity  that  did  not  render  the  sale 
void.  The  purchaser  was  not  bound  to  see  that  such  notice  was  given,  and» 
if  the  defendant  in  the  execution  suffered  injury  because  he  did  not  have  it, 
he  had  his  remedy  against  the  sheriff  or  other  officer.  It  seems,  however,  that 
he  had  knowledge  of  the  sale,  and  did  not  complain  of  it  on  that  or  any  ac- 
count. The  purchaser  was  not  bound  to  take  notice  of  such  irregularities. 
Burke  y.  Blliott,  4  Ired.  355.    Judgment  affirmed. 


JSNNINGS  0.  ReEVIS. 
(Supreme  Court  of  North  Caroliim,    November  26, 1888.) 
1.  Ejbctkbmt— Bvidbnce-^Destbotbd  Dkbd. 

Plaintiff  in  ejectment  may  give  evidence  of  a  deed  destroyed  before  registration, 
without  first  having  the  same  established  in  an  independent  action  and  recorded. 
9w  Same—Title  to  Support— Unuecordbd  Deed. 

Though  act  N.  C.  1885,  c.  147,  provides  that  deeds  shall  take  effect  only  from  and 
after  registration^  plaintiff  in  eiectment  can  recover  on  proof  that  the  deed,  after 
execution  and  delivery,  and  beiore  recording,  was  retaken  and  destroyed  by  the 
grantor,  without  the  consent  of  the  grantee,  under  whom  he  claims. 

Appeal  from  superior  court,  Wilkes  county;  Clark,  Judge. 
Glenn  A  Glenn,  for  plaintifF.    D.  M.  Furches,  for  defendant. 

Davis,  J.  The  complaint  alleges,  in  substance,  that  in  1860  the  defendant 
Daniel  Jennings  made  and  executed  a  deed  conveying  the  lands  mentioned  in 
the  complaint  to  his  son  D.  S.  Jennings,  in  fee-simple;  that  D.  S.  Jennings, 
the  grantee,  died  in  the  year  1863,  intestate,  and  the  plaintiff  is  his  only  child 
and  heir  at  law;  that  after  the  death  of  D.  S.  Jennings,  the  defendant  Daniel 
Jennings  procured  said  deed». without  the  knowledge  or  consent  of  the  plain- 
tiff, who  was  then  an  infant  of  tender  age,  and  caused  the  same  to  be  de- 
stroyed, and  that  said  deed  Imd  never  been  produced  and  registered.  The 
material  all^ations  of  the  complaint  were  denied.  Upon  the  trial  the  plain- 
tiff offered  to  prove  the  execution  and  destruction  of  said  deed  by  oral  testi- 
mony, and  defendant  objected  to  this  evidence  upon  the  ground  that  plaintiff 
could  not  set  up  a  lost  and  unregistered  deed  in  an  action  of  ejectment;  that, 
if  plaintiff  had  tlie  deed,  it  would  not  be  competent  evidence,  the  same  never 
having  been  proved  and  registered.  The  court  overruled  the  objection,  and 
defendant  excepted,  and  the  testimony  was  admitted.  After  the  plaintiff  had 
v.7s.E.no.l9 — 57 
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dosed  his  evidence,  the  defendants  J.  M.  Reevis,  Brown,  and  Long  offered 
in  evidence  a  deed  from  the  defendant  Daniel  Jennings  to  James  G.  Abslwr 
for  25  acres  of  the  land  mentioned  in  plaintiff  ^s  complaint,  dated  26th  Febru- 
ary, 1873;  a  deed  from  Absher  to  J.  P.  Elledge,  dated  26th  Pebruary*  1877; 
deed  from  J.  P.  Elledge  to  Eliza  Wood,  dated  13th  February,  1880;  deed  from 
Eliza  Wood  to  W.  O.  Brown,  dated  2d  October,  1880;  deed  from  W.  O.  Brown 
to  P.  L.  Hayes,  dated  25th  April,  1882;  deed  from  P.  L.  Hayes  and  wife  to 
Henry  Jenkins,  dated  10th  November,  1882;  deed  from  Henry  Jenkins  to  J. 
M.  Keevis,  dated  4th  of  August,  1883, — all  these  deeds  covering  and  convey- 
ing the  same  in  fee-simple,  and  all  having  been  proved  and  registered.  Also 
a  deed  from  Daniel  Jennings  to  W.  B.  Segrist,  dated  August  27,  1875;  deed 
from  W.  B.  Segrist  to  L.  W.  Shumate;  deed  from  L.  W.  Sliumate  to  M.  F. 
Brown,  dated  15th  March,  1881;  and  a  deed  from  W.  B.  Segrist  to  Shade 
Long,  dated  December,  1875, — which  deeds  cover  and  convey  the  other  25 
acres  of  the  lands  in  dispute,  in  fee-simple,  and  were  all  registered.  Defend- 
ants asked  the  court  to  charge  the  jury  that  if  plaintiff  was  allowed  to  set  up 
the  deed  to  D.  S.  Jennings,  the  grantee  of  the  defendant  Daniel,  by  parol, 
that  plaintiff  could  not  recover,  under  the  act  of  1885,  which  provided  that 
deeds  should  only  take  effect  and  pass  title  from  and  after  registration;  when 
the  court  remarked  that  he  would  submit  the  facts  to  the  jury,  reserving  the 
question  of  law,  and  thereupon  submitted,  with  assent  of  both  parties,  to  the 
jury,  the  following  issue,  to- wit:  Did  the  defendant  Daniel  Jennings,  about 
1860,  execute  to  his  son,  D.  S.  Jennings,  a  deed  in  fee-simple  to  the  lands  de- 
scribed in  the  complaint?  The  court  charged  the  jury,  among  other  things, 
that  if  they  were  satisfied,  by  a  preponderance  of  the  evidence,  that  about 
1860  the  alleged  deed  was  executed  by  defendant  Daniel  Jennings  to  his  said 
son,  and,  after  the  death  of  his  son,defendantt  Daniel  Jennings  got  possession 
of  the  deed  and  destroyed  it,  to  respond,  "Yes,"  to  the  issue;  otherwise,  to 
answer,  "No."  To  the  issue  submitted  the  jury  responded,  "Yes;"  and  the 
court,  after  considering  the  question  of  law  reserved,  gave  judgment  for  the 
plaintiff,  and  the  defendants  appealed.  The  record  presents  two  exceptions, 
— the  Urst,  to  the  parol  evidence  offered  to  prove  the  execution  and  destruc- 
tion of  the  deed  from  Daniel  Jennings  to  D.  S.  Jennings;  and  the  second,  to 
the  refusal  of  thecourtto  charge  as  requested. 

As  to  the  flrst  exception.  From  the  very  nature  of  the  allegation,  if  proved 
at  all,  it  must  be  by  parol  evidence.  But  it  is  said  this  cannot  be  done  in  an 
action  of  ejectment;  and  the  deed,  before  it  can  be  offered  in  evidence,  must 
first  be  established  in  a  direct  proceeding  for  that  purpose,  and  registered. 
It  has  been  frequently  held  otherwise,  and  decrees  for  possession  and  for  title 
have  been  made  upon  parol  proof,  both  in  courts  of  equity  under  the  old  prac- 
tice, and  in  actions  for  the  possrssion  of  land  under  the  present  law.  Love 
V.  Belk,  1  Ired.  Eq.  163;  Plummer  v  BcutkermlU,  Id.  252;  McCain  v.  HUl, 
2  Ired.  Eq.  176;  McMillan  v.  Edwards,  75  N.  C.  81;  DavU  v.  Insnoe^  84 
N.  C.  396;  Cowles  v  Hardin,  91  N.  C.  231;  Phifer  v,  Bamhart,  88  N.  C. 
333,  and  cases  there  cited.  It  has  been  held  that  before  probate  and  regis- 
tration a  vendor  and  vendee  may  rescind  a  contract  by  a  return  of  the  con- 
sideration to  the  vendee  by  the  vendor,  and  a  surrender  of  the  deed  to  the 
vendor  by  titie  vendee,  {Love  v.  Belk,  supra;)  but  this  must  be  by  agreement, 
and,  even  by  agreement,  if  third  parties  have  acquired  any  interest  or  equity 
in  the  estate  of  the  vendor,  that  interest  cannot  be  defeated  by  such  a  rede- 
livery and  surrender  of  the  deed;  and  certainly  the  right  of  the  vendee  can- 
not be  defeated  by  any  act  of  the  vendor  in  destroying  the  deed  against  or 
without  the  vendee^s  consent.  In  Triplett  v.  Wit?ierspo(mf  74  K.  O.  475, 
cited  by  counsel  for  defendants,  the  well*settled  principle  that  a  deed  cannot 
be  used  to  support  a  title,  or  be  read  in  evidence,  till  proved  and  registered. 
is  stated;  but  it  is  there  also  said:  "One  of  two  things  is  neceasary-to  be 
done  before  the  legal  title  can  vest  in  the  plaintiffs:    Set  up  the  lost  deed,  and 
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register  a  copy;  or  declare  the  defendants  trustees  for  them,  and  compel  a 
conveyance  of  the  legal  title/'  It  will  be  seen,  upon  an  examination  of  the 
judgment  of  his  honor,  that  it  decreed  a  conveyance  of  the  lesal  title  as  indi- 
cated in  the  second  alternative.  In  McMillan  v.  Edtoardftt  75  N.  0. 81,  also 
<ited  by  counsel  for  defendant,  the  piaintiif  sought  to  recover  possession  of 
land  purchased  under  exf'cution,  the  deed  for  which  had  been  lost  or  mislaid, 
and  the  court  said:  "If  the  action  had  been  ejectment,  under  the  old  system, 
the  plaintiff,  to  recover,  must  have  shown  a  legal  title  existing  at  the  com* 
mencement  of  the  action.  But  now  both  legal  and  equitable  rights  are  ad- 
ministered in  the  same  action,  and  no  sufficient  reason  can  be  assigned  why 
the  plaintiff  may  not,  at  the  same  time  and  in  the  same  action,  ask  for  the 
execution  of  another  deed,  to  be  made  effectual  by  registration,  and  also  for 
the  possession  of  the  land.*'  It  is  quite  dear  that  under  section  267  of  the 
Oxle  the  plaintiff  can  unite  in  the  same  action  a  demand  for  the  execution  of 
a  deed  and  for  possession  of  the  land;  while  under  the  old  system  the  lost  or 
destroyed  deed  could  only  be  established  in  a  couit  of  equity,  where  a  decree 
for  title,  and  such  other  relief  as  might  be  proper,  could  be  made  and  enforced 
according  to  the  practice  of  that  couit. 

In  regard  to  the  exception  to  the  charge  of  the  court,  the  same  reasons  for 
admitting  parol  testimony  to  establish  a  lost  or  destroyed  deed  apply.  If  the 
plaintiff  had  a  deed  which  could  be  registered,  and  failed  to  have  it  registered, 
undoubtedly  the  registration  act  of  1885  would  apply,  and  the  objection  would 
avail  the  defendants;  but  the  allegation  is  that  the  deed  was  destroyed,  and, 
the  relief  sought  being  equitable,  the  statute  does  not  apply.  In  Phifer  v. 
BamharU  sfjipra,  quoting  Walker  v.  Coltraine,  6  Ired.  Eq.  79,  Ruffin,  J., 
says:  **lt  was  declared  to  be  an  error  to  say  that  an  unregistered  deed  con- 
veys only  an  equity;  that  it  is  a  legal  conveyance  which,  although  it  cannot 
be  given  m  evidence  until  registered,  and  is  therefore  not  a  perfect  legal  title, 
yet  has  an  operation  as  a  deed  from  its  delivery.  And  it  was  emphatically 
said  the  ignorance  of  such  a  title  in  one  who  might  afterwards  buy  the  land 
could  not  impair  it."  And  it  was  held  tliat  such  a  deed  could  be  set  up  in 
equity.  It  has  been  held  in  Cowles  v.  Hardin,  91  N.  C.  231,  Mohley  v.  WatU, 
98  N.  0.  284,  3  S.  £.  Rep.  677,  and  other  cases,  that  the  statutory  provisions 
for  restoring  burnt  and  lost  records  (Code,  c.  8)  do  not  repeal  the  ** common- 
law  rules  for  establishing  lost  deeds,  such  as  had  been  destroyed  by  time  or 
accident;"  and  it  is  equally  clear  that  chapter  147,  Acts  1885,  has  no  applica- 
tion to  lost  or  destroyed  deeds,  which,  of  course,  cannot  be  registered,  and 
which  can  only  be  established  by  a  judgment  of  the  court.    There  is  no  error. 


Mock  o.  Coogin  et  al, 

{Supreme  Court  of  North  Carolina*    November  20, 1888.) 

JuDioiAi.  Salks— Bights  or  Pubcbasbb8>-Tbbmika.tiok  or  25uit^Motioh  to  Raiir- 

8TATB. 

Lands  conveyed  to  a  trustee,  as  security,  were  sold  in  an  action  on  the  debt,  and 
the  report  of  the  sale  confirmed,  but  the  trustee  executed  a  convevance  to  a  third 
person  without  directions  from  the  court,  and  the  cause  terminatea.  Held,  that  a 
motion  would  not  lie  on  behalf  of  the  purchasers  at  the  sale,  who  were  not  parties 
to  the  action,  to  reinstate  the  action,  and  to  compel  the  trustee  to  convey  to  them. 

Appeal  from  superior  court,  Montgomery  county;  Clark,  Judge. 

Motion  by  Fannie  Williams  and  Lula  Hampton  to  reinstate  the  above  en- 
titl*'d  iiction  on  the  docket,  and  to  obtain  a  conveyance  of  land  which  it  is  al- 
leged was  purchased  by  the  firm  of  March  &  Hampton  at  a  sale  under  order 
of  court  in  that  action,'but  conveyed  by  the  trustee  to  a  third  person.  Lula 
Hampton  is  the  only  child  and  heir  of  E.  D.  Hampton,  deceased,  and  Fannie 
AVilliams  is  assignee  of  the  interest  of  W.  B.  March,  the  other  member  of  the 
firm.    This  appeal  is  taken  from  an  order  denying  the  motion. 
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/.  W.  Maunept  for  appellants.    S»  E.  WUliams,  for  appellees. 

Shith.  C.  J.  In  this  salt  certain  lands,  which  had  been  conveyed  to  a 
trastee  to  secure  a  loan  of  money,  evidenced  by  a  note  which  had  beooaae,  by 
indorsement,  the  property  of  the  plaintiff,  were  sold  under  a  decree  in  the 
cause  by  one  Thomas  £.  Brown,  a  substitntpd  trustee,  and  the  report  thereof 
made  and  confirmed.  The  tracts  were  bid  off  by  and  put  down  to  £.  D.  Hamp- 
ton as  purchaser  at  the  asTgregate  price  of  63,749.  Tlie  decree,  after  oon- 
firming  the  report,  disposed  of  the  fund,  and  the  cause  terminated  at  a 
term  in  1870.  The  title  was  made  to  Luke  Blackmer  by  tlie  said  Brawn, 
without  any  direction  in  reference  thereto  from  the  court  Shortly  preceding 
the  term  of  the  court  held  on  the  fourth  Monday  after  the  first  Monday  in 
September,  1887,  for  Montgomery  county,  notice  was  given  of  an  intended 
motion  to  be  made  at  that  term,  before  the  presiding  judge,  for  an  order  re- 
quiring the  said  Brown  to  convey  said  lands  to  the  purchasers,  March  & 
Hampton,  for  whom  it  was  alleged  the  latter  bought,  and,  further,  that  the 
cause  be  reinstated  upon  the  docket.  The  notice  ^ars  the  signatures  of  Fan* 
nie  Williams  and  Lula  Hampton,  by  their  attorneys,  and  is  addressed  to  the 
said  Brown  and  Blackmer,  no  one  of  whom  was  a  party  to  the  cause*  while 
no  notice  of  the  proposed  proceeding  was  given  by  or  to  the  plaintiff  or  by 
or  to  the  defendants.  The  motion  was  accordingly  made,  and  several  affida* 
vits  submitted  in  its  support,  and  in  opposition  of  which  we  will  only  ob> 
serve  that  the  testimony  is  in  irreconcilable  conflict  as  to  the  circumstanoes 
attending  the  conveyance  of  the  lands  to  Blackmer  instead  of  to  the  purchaser. 
The  court  denied  the  motion  to  restore  the  cause  to  the  docket,  and  dismissed 
it,  with  costs,  from  which  the  said  Fannie  Williams  and  Lula  Hampton  ap- 
peal to  this  court. 

It  must  be  under  very  unusual  circumstances,  if  under  any,  that  the  court 
would  restore  to  the  docket  a  cause  ended  by  a  final  decree  more  than  17  yean 
before  the  application,  and  thus  neutralize  the  effects  of  time,  and  remove  any 
statutory  bar  that  might  arise  in  case  of  an  original  action.  But  there  is  an 
insuperable  obstacle  in  the  way  of  the  proceeding  itself  presented  in  the  brief 
of  counsel  for  the  appellee,  and  foitified  by  references  to  adjudged  cases. 

1.  The  error  and  wrong,  if  such  there  be,  cannot  be  corrected  or  remedied 
by  a  motion  in  a  terminated  cause.  Covington  v.  Ingram,  64  K.  G.  123; 
ThaxUm  v.  Williamson,  72  N.  0. 125;  Peterson  v.  Vann,  88  N.  C.  118;  Bng- 
land  V.  Gamer,  84  N.  0.  212;  Thompson  v.  Shamwell,  89  N.  0.  288. 

2.  The  remedy  must  be  sought  in  a  new  action  impeaching  a  decree  for 
fraud,  and  this  is. open  to  a  party  in  the  suit  only.  Hinsdale  v.  Hafjoiey^  89 
N.  C.  87;  Moore  v.  Hinnant,  90  N^.  0.  164. 

3.  The  present  Ciise  most  obviously  admits  of  no  other  remedy  except  an 
independent  action,  since,  not  being  bound  by  the  action  of  the  court,  the 
parties  may  assert  their  rights  without  any  disturbance  from  what  has  been 
done;  for  the  gravamen  of  the  complaint  lies  in  what  was  done  by  parties 
unconnected  with  the  proceeding  itself,  and  in  which  the  court  did  not  par« 
ticipate.    There  is  no  error,  and  the  judgment  must  be  affirmed. 


State  v.  Goii^gs. 
{Suvreme  Court  of  North  Carolina.    November  2S,  188S,) 

LaBCBNT— OlBOUlfSTANTIAL  EVIDBNOE— WsiOHT  AHD  BUFnCIBNCT. 

Evidence  that  a  mare  was  stolen  from  a  stable ;  that  her  tracks  and  those  of  a  L^ 
were  found  leading  from  the  stable  to  the  road,  where  were  also  found  the  tracks 
of  a  mule  and  another  man ;  that  a  mule  was  stolen  from  the  same  neighborhood  od 
the  same  night;  that  the  stolen  mare  and  mule  were  found  next  morning,  20  miim 
distant,  in  possession  of  one  B. :  that  defendant  met  S.  in  possession  of  the  animals, 
and  without  inquiry  as  to  how  he  obtained  them,  and  with  no  apparent  necessity  for 
BO  doing,  consented,  though  reluctantly,  to  go  with  him  to  another  place;  and  that 
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defendant  knew  8.,  and  had  been  seen  with  him  the  day  before,  in  the  neighborhood 
where  the  mare  was  stolen,  going  in  that  direotion,  and  also  in  the  direction  of  the 

Slaoe  where  they  were  seen  the  next  morning,— the  circumstances  indicating  that 
Js  apparent  employment  of  defendant  to  go  with  him  was  a  subterfuge.— is  suffi- 
cient to  submit  to  the  jury  on  the  question  of  defendant's  guilt,  and  aoonviotion  will 
not  be  disturbed. 

Appeal  from  superior  court,  Rockingham  county;  Botktn,  Judge. 
Indictment  and  conviction  of  Goings  for  larceny.    Defendant  appeals. 
T.  H.  Fumelh  for  appellant.    The  Attorney  General,  for  the  State. 

Mebbimon,  J.  The  single  question  presented  by  the  assignment  of  error 
for  oar  decision  is,  was  tliere  evidence  produced  on  the  trial,  tending  to  prove 
;he  defendant's  guilt,  to  be  submitted  to  the  jury?  We  are  of  the  opinion  Uiat 
;bu  question  must  be  answered  in  the  affirmative.  Very  clearly,  there  was 
strong  evidence  tliat  the  larceny  charged  in  the  indictment  was  perpetrated  by 
some  person  or  persons,  and  there  was  certainly  evidence  tending  to  prove  that 
two  persons  participated  in  its  perpetration.  A  witness  testified  that  the  black 
mare,  the  property  of  the  prosecutor,  was  stolen;  that  he  saw  and  traced  the 
tracks  made  by  her»  and  also  the  tracks  of  a  man,  as  she  and  he  passed  from 
the  stable  from  which  she  was  stolen,  through  the  orchard,  to  the  road;  that 
It  the  road,  in  addition  to  the  tracks  of  the  mare,  he  found  the  tracks  of  a  mule, 
ind  also  the  tracks  of  two  men.  There  was  ahio  evidence  that  a  mule  was 
itolen  on  ihe  same  night  in  the  same  neighborhood,  and  that  the  stolen  mare 
md  mule  were  found  the  next  morning  after  the  larceny  in  Danville,  distant 
ibout  20  miles  from  the  place  of  the  larceny,  in  the  possession — apparently  in 
»he  sole  possession — of  one  Saunders,  mentioned  by  some  of  the  witnesses ; 
ind  the  defendant,  who  was  there  without  employment  or  business  or  anything 
.o  do,  met  him,  apparently  by  accident,  in  possession  of  the  animals  mentioned, 
>n  an  unfinlslied  and  unused  bridge  across  the  Dan  river.  He  knew  Saun- 
lers ;  had  seen  and  been  with  him  the  day  before.  The  evidence  went  to  prove 
hat  the  latter  had  stolen  tlie  mare  and  mule  the  night  before;  nevertheless  the 
lefendant,  without  inquiry  as  to  the  ownership  of  the  mare  and  mule,  or  as  to 
low  be  came  to  have  possession  of  them,  or  as  to  why  he  had  them  at  the  un- 
ised  bridge,  or  as  to  why  and  for  what  purpose  he  was  taking  them  to  Big 
Lick,  consented,  with  reluctance  at  first,  to  go  with  bim,  under  the  circum- 
stances, without  any  apparent  reason  for  his  going.  The  day  next  before  that, 
the  mare  and  mule  having  been  stolen  at  some  time  during  the  intervening 
light,)  the  defendant  and  Saunders  were  seen  by  a  witness  at  the  house  of 
he  defeodani*s  father,  and,  also,  they  were  seen  together  in  the  neighborhood 
>f  the  place  where  the  mare  was  stolen,  going  in  that  direction,  and  in  the  di- 
rection of  Danville,  in  which  place  they  were  found  the  next  morning  with 
;he  mare  and  mule,  as  above  stated. 

These  facts,  if  they  were  such,  pointed  to  the  defendant  as  a  participant  in 
;be  larceny  charged,  and  they  pointed  to  no  person  or  persons  other  than  him- 
self and  Saunders,  nor  did  any  of  the  evidence  point  to  any  other  person  or  per- 
lons  as  the  guilty  i^rties.  They  were  together  in  the  neighborhood  of  where 
.he  mare  and  mule  were  stolen,  on  the  day  of  the  night  of  the  larceny.  They 
lad  opportunity  to  steal  them  on  the  night  mentioned.  Two  persons  partio- 
pated  in  the  larceny.  They  were  seen  in  possession  of  the  stolen  property 
.n  Danville.  The  jury  might  so  believe.  The  defendant,  apparently,  was  em- 
ployed by  Saunders  to  go  with  him  to  Big  Lick;  but  the  facts  and  circum- 
itances  of  such  employment  tended  to  show  that  this  was  a  feint, — a  subter- 
fuge. They  were  evidence  that  might  lead  the  jury  to  so  believe:  and  if  they 
3elieved,  from  such  evidence,  that  really  the  defendant  and  Saunders  were 
jointly  in  possession  of  the  stolen  property,  then  such  possession,  recently  after 
;he  larceny  was  comroittnl,  was  evidence  to  go  to  the  jury  to  prove  the  defend- 
int's  guilt.  He  and  his  confederate  could  not  shift  or  avoid  responsibility  by 
I  pretense  that  th^  defendant  was  not  a  participant  in  the  larceny;  nor  could 
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they  contrive  evidence  to  exculpate  hini;  nor  could  they  destroy  the  effect  of 
recent  possession  of  tlie  stolen  property  as  evidence  by  pretending  that  Saun- 
ders alone  was  in  possession  of  the  property,  when  in  fact  they  were  both  in 
possession,  and  taking  the  property  to  Big  Liclc  or  elsewhere.  There  were 
marks  of  insincerity  about  the  employment  of  the  defendant  by  Saunders  at 
the  bridge.  There  was  no  apparent  necessity  for  it.  The  latter  could,  ordi- 
narily, easily  have  ridden  tlie  mare  and  led  the  mule  to  Big  Lick,  and  thus 
have  saved  himself  the  unnecessary  outlay  of  four  dollars  that  he  agreed  to 
give  the  defendant  to  go  with  him.  Why  did  he  want  the  defendant  to  go 
with  him  ?  And  it  is  strange  that  he  crossed  the  river  at  the  anfinished  and 
unused  bridge,  out  of  the  usual  way  of  passage;  and  stranger  still  that,  under 
the  circumstances,  the  defendant  made  no  inquiry  as  to  where  Saunders  got 
the  mare  and  mule,  whose  they  were,  and  why  he  was  taking  them  to  the  place 
mentioned.  The  facts  and  circumstances  in  evidence  on  the  trial,  taken  all 
together,  and  in  their  just  and  reasonable  bearing  upon  each  other,  and  with 
the  reasonable  inferences  that  might  properly  be  drawn  from  them,  we  think 
clearly  constituted  evidence  of  the  defendant's  guilt  to  be  submitted  to  the  jury. 
From  it  they  might  not  unreasonably  find  him  guilty,  while,  on  the  other  hand, 
they  might  have  rendered  a  verdict  of  not  guilty.  There  was  evideuoe  to  go 
to  them,  and  it  was  their  province  to  give  it  such  weight  as  they  deemed  just. 
State  v.  WhiU,  89  N.  C.  462;  StaU  v.  Atkinson,  93  N.  C.  519;  State  v.  Poi£^ 
elh  94  N.  C.  966;  State  v.  McBryde,  97  N.  C.  398,  1  S.  E.  K^.  925.  There 
is  no  error.  Let  this  opinion  be  certified  to  the  superior  court  according  to 
law.    It  is  so  ordered. 


State  v.  Porter. 
(Supreme  Cowrt  of  North  Carolina,    November  90, 1888.) 

1.  ASSAVLT  AND  BaTTBRT— JURIBDIOriON  OW  BUPBRIOR  CoURT. 

Under  Code  N.  G.  g  892,  restricting  the  iurisdictlon  ot  the  saperior  oourta  to  pun- 
ish for  assault  and  battery,  where  no  deadly  weapon  is  used  and  no  serious  dama^ 
done,  to  cases  where  justices  of  the  peace  neglect  for  six  months  to  take  official 
oognizanoe  of  the  offense,  where  it  appears  from  the  evidence,  in  a  trial  before  a 
superior  court^  that  the  offense  is  one  of  the  said  class,  and  was  committed  within 
six  months  before  the  action  was  begun,  the  prosecution  must  be  diamiaaed. 

2.  Bamb— Indictmrnt— Use  of  Deadly  Weapon. 

An  indictment  which  charges  that  the  battery  was  committed  ''with  a  deadly 
weapon,  to- wit,  a  certain  stick,  to  the  great  damage**  of  the  person  assaulted,  is  not 
sufficiently  specific  ae  to  the  character  of  the  weapon,  or  the  extent  of  the  damage, 
to  give  the  superior  court  jurisdiotion  under  said  statute,  when  the  oflenae  waa 
committed  less  than  six  months  before  the  finding  of  the  indictment. 

Appeal  from  superior  court,  Wilkes  county;  Clark,  Judge. 

Indictment  of  A.  R.  Porter  for  assault  and  battery.  Defendant  was  found 
guilty,  and  appeals.  Ckxle  N.  C.  §  892,  proyides  that  **  justices  of  the  peace 
shall  have  exclusive  original  jurisdiction  of  all  assaults,  assaults  and  batter- 
ies, and  affrays,  where  no  deadly  weapon  is  used,  and  no  serious  damage 
done,  provided  that  nothing  in  this  section  sliall  prevent  the  supericM:,  infe- 
rior, or  criminal  coui-ts  from  assuming  jurisdiction,  if  some  justice  of  the 
peace,  within  six  months  after  the  commission  of  the  offense,  shall  not  have 
proceeded  to  take  official  cognizance  of  the  same. " 

The  Attorney  Gtne^al^  for  the  State. 

Smith,  C.  J.  The  defendant  is  charged  by  the  finding  of  the  grand  jury 
at  spring  term;  1888,  of  the  superior  court  of  Wilkes  county,  in  an  indict- 
ment of  the  following  form :  **The  jurors  for  the  state  upon  their  oath  pre- 
sent that  A.  K.  Porter,  in  Wilkes  county,  on  the  1st  day  of  December,  1887, 
did  unlawfully  and  willfully  assault,  beat,  and  wound  one  Gandice  Porter, 
with  a  deadly  weapon,  to- wit,  a  certain  stick,  to  the  great  damage  of  the  said 
Gandice  Porter,  contrary  to  the  statute  in  such  cases  made  and  provided*  and 
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si^ainst  the  peace  and  dignity  of  the  state."  Upon  his  arraignment  and  en- 
t;ering  his  plea  of  not  guilty,  he  was  put  on  trial  before  the  jiiry,  and  con- 
'victed.  Thereupon  his  counsel  submitted  motions  for  a  new  trial,  and  in 
strrest  of  judgment,  both  of  which  were  denied,  and,  judgment  being  ren- 
4iered  on  the  verdict,  he  appeals.  The  time  when  the  assault  was  made  was 
proved  to  be  in  December  preceding,  and  less  than  six  months  before,  the  find- 
ing of  the  indictment.  The  indictment,  as  will  be  seen,  is  in  the  ordinary 
iform,  and  in  no  way  indicates  the  existence  of  the  marital  relation  which  ex- 
isted between  the  parties  to  the  assault.  Its  form  must  therefore  be  consid- 
ered as  if  they  were  indifferent  persons.  It  has  been  repeatedly  decided  that, 
to  give  the  superior  court  jurisdiction  under  the  statute  distributing  the  ju- 
dicial power  over  smaller  offenses  between  the  superior  and  the  justices' 
courts,  (Code,  §  892,)  it  is  not  necessary,  to  the  former's  taking  cognizance  of 
such  as  the  Justices  fail  to  assume  jurisdiction  over  for  the  period  of  six 
months,  to  aver  the  fact  of  this  omission  in  the  indictment  itself,  and  that 
this  is  matter  of  defense  upon  the  trial.  State  v.  Moore,  82  N.  C.  659;  State 
V.  Taylor t  83  N.  C.  601.  Nor  is  it  material  that  the  offense  is  alleged  in  the 
indictment  itself  to  have  ben  committed  on  a  day  more  than  six  months  be- 
fore the  finding  of  the  indictment  itself,  as  the  date  is  not  traversable,  and  is 
not  fixed  by  the  verdict.  If,  however,  as  was  said  by  the  court  in  a  recent . 
case,  "as  the  evidence  produced  at  the  trial  tended  to  prove  \\n  the  present 
case  did  prove]  that  the  offense  charged  was  committed  within  six  months 
next  before  this  action  began,  the  court  ought  to  have  instructed  the  jury,  if 
they  found  the  fact  so  to  be,  they  ought  to  render  a  verdict  of  not  guilty.  *  In 
that  it  failed  to  do  so,  there  is  error."  State  v.  Earnest,  98  N.  C.  740,  4  S. 
E.  Rep.  495;  StaU  v.  Berry,  83  N.  C.  603.  This  defect  of  jurisdiction  be- 
coming apparent,  the  court  could  not  of  course  proceed,  and  the  prosecution 
must  terminate. 

This  brings  us  to  the  inquiry  whether  the  offense  is  so  charged  as  to  vest 
immediate  and  original  jurisdiction  in  the  superior  court.  It  has  been  re- 
peatedly decided  that  while  the  superior  court  may  take  cognizance  of  an  as- 
sault when  charged  in  the  indictment,  with  those  accompanying  averments 
of  its  aggravate  nature,  as  made  with  intent  to  kill  or  to  commit  rape  or 
iwith  a  deadly  weapon,  or  when  followed  with  serious  damage,  and  may  pro- 
ceed to  punish  when  a  simple  assault  is  proved  only.  (State  v.  Ray,  89  N.  0. 
587,)  nevertheless  such  averments  must  be  made  to  the  end  that  the  court 
may  see  the  criminal  act  to  be  such  as  is  committed  to  its  jurisdiction.  State 
V.  Moore,  supra;  State  v.  KusstU,  91  N.  C.  624;  State  v.  Cunningham,  94 
N.  C.  824;  State  v.  Earnest,  supra.  In  •State  v.  Cunningham,  supra,  the 
late  Justice  Ashe  thus  plainly  lays  down  the  principle,  applying  it  to  the 
case  then  before  the  court:  **lt  [hidictment]  charges  chat  an  assault  was  com- 
mitted with  a  deadly  weapon,  and  that  serious  damage  was  done;  but  it  fails 
to  state  the  character  of  the  weapon  used,  or  the  nature  and  extent  of  the  in- 
jury alleged  to  have  been  inflicted,  and,  by  reason  of  the  omission  of  these 
averments  in  the  indictment,  which  were  necessary  to  give  the  superior  court 
jurisdiction,  we  are  of  the  opinion  that  it  was  error  in  that  court  to  render  a 
judgment  in  the  case  without, "  etc., — having  reference  to  the  expiration  of  the 
six  months.  Such  is  the  uniform  ruling  of  the  court  on  the  sufficiency  of  the 
form  of  the  charge  to  confer  original  jurisdiction  upon  the  superior  court. 
State  V.  Shelly,  98  N.  C.  673,  4  S.  E.  Rep.  530;  State  v.  Earnest,  98  N.  C. 
740, 4  S.  E.  Rep.  496;  State  v.  Russell,  supra.  The  court  must  be  able,  from 
an  inspection  of  the  charge,  in  the  terms  in  which  it  is  made  in  the  indict> 
ment,  to  see  that  its  jurisdiction  attaches;  that  the  weapon  with  which  the  as- 
sault was  made  was  a  deadly  instrument,  not  merely  by  calling  it  "deadly," 
unless  by  so  describing  it  by  name  or  with  such  attending  circumstances  as 
show  its  character  as  such;  and,  when  so  described,  the  jurisdiction  becomes 
apparent  and  will  be  exercised.    The  present  indictment  manifestly  falla 
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short  of  this  requirement;  for,  while  called  a  ''deadly  weapon,"  it  is  desig- 
nated simply  as  a  ''stick,"  with  no  description  of  its  size,  weight,  or  other 
qualities  or  properties,  from  which  it  can  be  seen  to  be  a  deadly  or  dangerous 
implement,  calculated  in  its  use  to  put  in  peril  life,  or  inflict  great  physical 
injury  upon  the  assailed.  As  the  indictment  does  not  in  form  confer  juris- 
diction upon  the  superior  court  of  cases  withdrawn  from  that  of  ajustioe, 
but  charges  an  offense  of  which  the  former  could  assume  jurisdiction  only 
after  six  months,  there  is  error,  that  want  of  jurisdiction  appearing  at  the 
trial,  in  the  failure  of  the  court  to  direct  an  acquittal,  and  in  proceeding  in 
the  cause,  for  which  the  judgment  must  be  reversed,  and  a  new  trial  awarded, 
and  so  it  is  adjudged. 

State  v.  Smiley, 
(Supreme  Court  of  N^rth  CaroUnix.    November  26, 188S.) 

L  Intoxigatino  Liqttobs— Local  Opttoh— Illegal  Balbs. 

Code  N.  C.  %  1076,  which  prohibits  the  sale  of  spirituous  liquors  by  small  measure 
without  a  Ucense,  is  not  repealed  or  suspended  by  the  local  option  law;  and  an  in- 
dictment will  lie,  under  said  law,  for  such  sale,  even  In  places  where  local  option 
has  been  adopted. 
9.  Criminal  Law— Indiotmbnt— Suppicibwot— Aidbb  by  Vbbdiot. 

When  the  verdict  is  general,  one  good  count  in  the  indictment  will  sustain  a  ooa- 
viction. 

Appeal  from  superior  court,  Rockingham  county;  Connor,  Judge. 
Mehane  c£  Scott^  for  appellant.    The  Attorney  Oeneral,  for  the  State. 

DayiSi  J.  Indictment  for  unlawfully  selling  spirituous  liquors.  The  in- 
dictment contained  two  counts:  One  for  selling  in  violation  of  the  local  op- 
tion law  in  the  town  of  Reidsville,  on  the  5th  of  April.  1888;  and  the  other 
for  selling  spirituous  liquors  by  the  measure  and  quantity  less  than  a  quart. 
without  having  license  to  retidl,  etc.  There  was  a  proof  of  sale,  and  it  was 
admitted  that  local  option  prevailed  in  said  town  at  the  time  of  sale,  and  at 
the  time  the  defendant  was  bound  over  to  the  superior  court  under  a  justice's 
warrant;  and  it  was  further  admitted  that,  at  the  time  of  trial  and  prayer 
for  Judgment,  local  option  did  not  prevail  in  said  locality,  by  reason  of  an 
election  held,  as  provided  by  law,  on  the  first  Monday  in  Juue,  1888.  It  was 
also  proved  that  six  months  had  not  elapsed,  as  charged  in  the  indictment. 
There  was  a  general  verdict  of  guilty,  and  the  defendant  moved  in  arrest  of 
judgment — ^' First,  for  that,  at  the  time  of  trial  and  prayer  for  judgment* 
local  option  did  not  prevail  in  said  locality;  second,  that,  the  effect  of  the 
adoption  of  the  local  option  law  being  to  suspend  the  license  law.^the  charge 
in  the  second  count  does  not  amount  to  an  .offense."  Motion  denied,  judg- 
ment, and  appeal. 

That  the  repeal  of  a  statute  pending  a  prosecution  for  an  offense  created  by 
it  puts  an  end  to  the  prosecution  is  too  well  settled  to  need  the  citation  of  au« 
thority;  but  whether  there  be  a  difference  between  a  repeal  by  legislative  en- 
actment and  an  election  under  the  local  option  law,  reversing  a  former  eleo- 
tion  by  which  the  sale  of  spirituous,  vinous,  or  malt  liquors  was  made  un- 
lawful, as  insisted  upon  by  the  attorney  general  on  the  one  side,  and  contro- 
verted by  counsel  for  the  defendant  on  the  other,  it  is  unnecessary  for  us  to 
decide,  as  it  is  clear  that  the  law  which  forbids  the  retailing  of  spirituoua 
liquors  without  license  was  not  repealed,  suspended,  or  in  any  way  affected 
by  the  local  option  law,  except  to  prohibit  the  commissioners  of  the  county 
from  granting  license  to  retail  spirituous  liquors  at  all  to  any  person  within 
a  locality  in  which  there  has  been  a  majority  vote  for  "no  license. "  Whether 
local  option  prevail  or  not,  it  is  alike  unlawful  to  retail  without  license;  and 
the  provisions  of  chapter  32  of  the  Code,  as  amended  by  chapter  215  of  the 
Acts  of  1887,  so  far  from  being  In  conflict  with  section  1076  of  the  Code, 
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A'hich  prohibits  the  sale  of  "spirituous  liquors  by  small  measure"  without 
icense,  are  in  harmony  with  that  section;  and  the  verdict  being  generali  if 
4ther  count  be  good*  the  judgment  will  not  be  arrested.  J^tate  v.  MilUr^ 
I  Jred.  275;  State  v.  WilliatM,  9  Ired.  140;  Stater.  McCaules8,  Id.  875^; 
"State  Y.  Beaity,  Phil.  (N.  C.)  52.    There  is  no  error. 


State  t.  Lawson. 

(Supreme  Court  of  North  Carolina,    November  26, 1888.) 

Tbespamh-Criminal  Prosecution— Willful  and  Malicious  Intent. 

Code  N.  C.  $  lldO,  making  it  an  indictable  offense  to  trespass  on  land  after 
baying  been  forbidden  to  do  so,  does  not  appiv  to  one  wbo  goes  upon  land  solely 
at  the  invitation  of  the  tenant,  and  not  wilifully  and  maliciously,  although  previ- 
ously forbidden  by  the  land-owner  to  go  thereon. 

Appeal  from  superior  court,  Stokes  county;  Clahk,  Judge. 

Glenn  c£  Glenn,  for  appellant.    Tlie  Attorney  Qeneral,  for  the  State* 

Payis,  J.  Indictment  for  trespassing  on  land  after  liaving  been  forbidden 
o  do  so,  and  without  license  therefor,  under  section  1120  of  the  Code.  J. 
iV.  Thomas,  the  prosecutor,  testified  'Hhat  some  time  in  February,  1887,  he 
orbid  the  defendant  from  going  on  his  land,  and  the  defendant  agreed  in 
writing  to  stay  off  said  land."  Pylladus  Kelson  testified  fur  the  state,  "that 
le  was  a  tenant  of  J.  W.  Thomas,  and  that  some  time  in  May,  1887,  he  was 
K'orklng  in  liis  field,  when  the  defendant  called  to  him  to  come  to  him,  that 
le  wanted  to  see  him ;  that  he  then  invited  the  defendant  to  come  into  the 
ield,  and  the  defendant  then  came  to  the  fence,  seven  or  eight  feet  over  on 
rtiomas*  land,  talked  to  him  about  what  he  wanted  to  see  him  on,  and  went 
iway.  This  was  more  than  six  months  before  the  finding  of  the  bill  in  the 
superior  court."  The  defendant  introduced  no  evidence,  and  asked  the  court 
io  charge  the  jury  "that.  Kelson  being  a  tenant  on  Thomas*  land,  if  he  in- 
/ited  and  permitted  the  defendant  to  enter  on  the  land  cultivated  by  him» 
;liough  belonging  to  Thomas,  the  defendant  would  not  be  guilty."  The 
roiirt  declined  to  give  this  instruction,  but  charged  the  jury  "that  if  the  de- 
fendant knew  wl^re  the  line  was,  and  intentionally  (not  accidentally)  en- 
ured on  the  prosecutor's  land  after  being  forbiddc'n,  he  would  be  guilty,  un* 
ess  he  had  license  to  enter,  and  tliat  the  invitation  or  permission  of  the  ten- 
int  would  not  protect  him;  the  tenant's  authority  being  subservient  to  the 
ligher  authority  of  the  landlord."  Tliere  was  a  verdict  of  guilty;  judgment^ . 
md  appeal. 

It  was  manifestly  the  purpose  of  the  act  under  which  the  defendant  is  in- 
licted  to  keep  off  intruders,  and  to  prevent  willful  and  unlawful  trespasses 
ipon  land,  and  to  subject  persons  who  might  so  willfully  trespass,  after  being 
orbidden,  to  indictment  for  so  doing;  but,  as  was  said  in  State  v.  Hause, 
^1  N.  C.  518,  "where  the  statute  affixed  to  such  a  trespass  the  consequences 
>f  a  criminal  offense,  we  will  not  presume  that  the  legislature  intended  to 
>unish  criminally  acts  committed  in  ignorance,  by  accident,  or  under  claim 
>f  right,  and  in  the  honaflde  belief  that  the  land  is  the  property  of  the  tres- 
>HSser,  unless  the  terms  of  the  statute  forbid  any  other  construction."  Even 
conceding  that  the  possession  of  the  tenant  was  not  such  as  gave  to  him  au- 
hority  to  invite  the  defendant  to  come  upon  the  land,  tl)e  facts  show  oon- 
tlusively  that  he  went  only  upon  that  invitation;  and  this  excludes  the  idea 
>f  such  willful  trespass  as  is  contemplated  by  the  statute.  But  we  think 
hat  the  tenant,  being  in  possession,  had  the  right,  in  the  absence  of  any  evi- 
lence  to  show  that  there  were  restrictions  upon  bis  tenancy  to  the  contrary, 
o  invite  such  persons  as  his  business,  interest,  or  pleasure  might  suggest  to 
ome  upon  the  premises  so  in  his  possession,  for  any  lawful  purpose.  The 
lossession  was  rightfully  his,  and,  in  the  ahaence  of  any  restrictions  upon  his 
enancy,  he  had  the  right  to  control  the  possession  for  any  lawful  purpose 
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If  he  or' his  family  were  sick,  might  be  not  send  for  a  physKsian,  and,  if  for- 
bidden by  the  landlord,  would  such  physician  be  liable  to  an  indictment  for 
going  on  the  premises  to  attend  a  patient?  No  such  invitation  would  pro- 
tect a  person  from  liability  for  a  willful  and  malicious  trespass,  to  the  injury 
of  the  landlord,  if  committed  under  the  fraudulent  pretense  of  such  invita- 
tion. The  evidence  in  tliis  case  sliows  no  purpose  to  commit  such  a  trespass, 
and  there  is  error.  State  v.  Hanks,  66  N.  C.  612;  State  v.  Crosset,  81  N.  C. 
579;  State  v.  Ellen,  68  N.  C.  281;  State  v  Smith.  100  N.  C.  466,  6  8.  E. 
Rep.  84. 


Reeves  et  al,  o,  McMillan. 

{Supreme  Court  of  N&rih  Carolina,    November  26, 1888.) 

Executors  and  Administrators— Compekbation  of  Administrator— Ezpexsbs. 

The  disallowance  of  an  administrator's  charges  for  expenses  incarred  in  estab- 
lishing title  to  land  will  be  affirmed  where  the  record  merely  discloses  that  the  ad- 
ministrator bid  off  the  land  in  his  own  name,  but  under  a  judgment  in  -which  his 
estate  was  not  interested,  and  prosecuted  the  suit  in  his  own  name  for  the  benefit 
of  his  intestate's  estate. 

Appeal  from  superior  court,  Alleghany  county;  Clark,  Judge. 

C  H,  Armfleld,  for  appellant.    Strong,  Gray  d?  Stamps,  for  appellees. 

Smith,  C.  J.  This  action  is  prosecuted  by  the  numeroas  plaintiffs  men- 
tioned in  the  complaint,  on  behalf  of  themselves  and  others,  next  of  kin,  and, 
as  such«  entitled  to  share  in  the  distribution  of  the  personal  estate  of  A.  B. 
McMillan,  deceased,  against  the  defendant,  F.  J.  McMillan,  his  sole  surviv- 
ing administrator,  for  an  account  and  settlement  thereof.  In  the  course  of 
the  action  before  the  clerk  of  Alleghany  county,  he  proceeded  to  hear  the  evi- 
dence, and  state  an  account  of  the  administration,  from  which  it  appears  he 
is  charged  with  the  aggregate  sum  of  $21,970.76,  to  be  reduced,  by  uncon- 
tested vouchers  for  sums  disbursed,  in  the  amount  of  $9,538.72,  (by  written 
agreement  of  counsel  Hied,)  instead  of  $8,591.94,  set  out  in  the  transcript. 
Exceptions  taken  by  both  paities  were  heard  and  passed  upon  by  the  judge, 
and,  upon  a  recommittal  for  reformation  of  the  report  in  accordance  with  the 
rulings,  it  was  returned,  amended  accordingly,  and  confirmed,  and  the  admin- 
istrator defendant  appeals.  The  only  matter  brought  up  for  review  relates 
to  the  vouchers  for  expenses  incurred  in  prosecuting  a  suit  to  establish  title 
to  a  tract  of  land  bid  off  by  the  administrator,  as  shown  in  the  report*  which 
are,  with  the  added  interest  as  follows: 
No.  1. 
By  receipt  of  G.  W.  Folk,  attorney  in  sundry  cases.  May  26, 1877,  •  60  00 

By  interest  to  January  17, 1888, 38  31 

No.  2. 
By  receipt  of  J.  R.  Wyatt,  sheriff,  for  cost  in  Edward's  case,  Oc- 
tober 8,  1878, 549  00 

By  interest,  January  17,  1888, 805  51 

No.  3. 
By  receipt  of  R.  F.  Armfleld,  attorney.  May  20,  1877,         -  65  00 

By  interest,  January  17,  1888,       •  •  -  -  -     35  20 

No.  4. 
By  receipt  of  J.  R.  Wyatt,  cost  Whitted  case,  September  2, 

1873, 92  96 

By  interest,  January  17, 1888,        -  -  -  -  -     79  93 

No.  5. 
By  receipt  of  J.  R.  Wyatt,  for  cost,  October  8, 1877,  -  dS  34 

By  interest,  January  17, 1888, 57  40 

No.  6. 
By  receipt  of  R.  F.  Armfleld,  attorney.  May  19,  1877,  -  80  00 

By  interest,  January  17, 1888,        -  -  -  -  -     19  20 
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The  report  of  tbe  clerk  in  reference  to  these  expenditures  finds  the  facts  fol- 
lowing to-wit:  "(1)  That  the  defendant,  McMillan,  bid  off  the  « Archibald  or 
Morgan  Edwards  and  McGrady  lands '  in  his  own  name,  but  under  a  judg- 
ment in  which  his  estate  was  not  interested,  and  prosecuted  the  suit  in  his 
own  name,  but  for  the  benefit  of  the  estate  of  A.  B.  McMillan,  for  which  the 
cost5  were  incurred,  as  shown  by  contested  vouchers  Nos.  1,  2,  3,  4,  6,  and  6. 
(2)  That  the  defendant,  McMillan,  purchased  said  lands,  when  sold  under  the 
Whitted  judgment,  for  the  benefit  of  A.  B.  McMilla.n*s  estate;  and  that 
voucher  No.  4  is  the  receipt  for  tlie  same,  taken  by  him  on  his  said  purchase. 
Upon  the  foregoing  facts,  I  hold,  as  a  matter  of  law,  that  the  defendant,  F. 
J.  McMillan,  is  entitled  to  credit  for  said  vouchers,  to-wit,  Nos.  1,  2,  8,  4,  5, 
and  6. "  The  plaintiffs  excepted  to  this  ruling  of  the  clerk,  and  the  same  was 
reversed  by  the  judge,  and  the  charge  disallowed;  and  this  is  the  only  matter 
brought  up  for  review. 

The  facts  found  are  so  meager  and  indefinite  that  we  are  at  a  loss  to  know 
what  considerations  induced  the  defendant's  departure  from  the  scope  and 
limit  of  his  official  duties  in  administering  the  personal  estate,  and  employing 
tbe  funds  in  his  hands  in  the  effort  to  secure  the  real  estate.  Certainly,  he  had 
TkO  legal  right  thus  to  use  the  moneys  that  had  come  into  l||s  hands,  without 
the  sanction  of  those  to  whom  it  belonged,  and  who  were  legally  competent  to 
give  such  consent;  nor  does  it  appear  that  any  interest  of  the  distributees  has 
been  subserved  thereby,  or  they  in  anywise  benefited  by  the  expenditure. 
Certainly,  good  faith  and  generous  intentions  will  not  excuse  the  misappro- 
priation of  the  trust  funds  to  unauthorized  objects.  The  lands  descended  to 
the  heira  at  law,  who  may  be  the  distributees;  but  they  and  not  the  adminis- 
trator, must  look  after  their  interests  in  them.  The  Code,  which  directs  the 
personal  representative  to  make  his  "rentingsof  real  property  by  auction,'* 
(section  1418,)  has  been  construed,  in  using  the  term  "real  estate,''  to  refer 
to  leasehold  estates  in  hmd  wliich  an  intestate  may  own,  and  to  confer  no 
power  upon  him  to  enter  upon  and  make  leases  of  lands  which  have  descended. 
Zr«e  V.  Lee,  74  N.  C.  70.  So  it  has  been  repeatedly  held  that  the  taxes  assessed 
on  land  after  death  fall  upon  the  owner,  and  do  not  constitute  a  legitimate 
item  in  an  administration  account,  unless  with  assent  of  the  party  whose  dis- 
tributive share  would  be  lessened  thereby,  and  to  such  extent  only.  There 
are  no  facts  here  which,  so  far  as  the  record  discloses,  (and  we  can  only  know 
what  it  contains,)  tend  to  explain  or  to  excuse  the  devastavit  to  the  prejudice 
of  the  numerous  distributees.  There  is  no  error  in  the  ruling,  and  tlie  judg* 
ment  must  be  affirmed. 


EiELT  et  al.  V.  KiNZEL  et  ah 
{Swpreme  Court  cf  Appeals  of  Virgini4i.    November  16, 1888.) 

1.  EJQTnrr—DBCREB— Revival  of  Suit— Lachbs. 

A  clause  in  a  final  decree,  in  a  suit  for  tbe  sale  of  land  to  satisfy  certain  claims, 
which  provides  that  ^^any  of  the  parties  to  this  suit  have  leave  to  ask  any  such  fur- 
ther oraer  as  maybe  necessary  to  enforce  the  same,  "does  not  authorize  the  revival 
of  tbe  suit  28  years  later,  after  nearly  all  the  parties  and  witnesses  have  died, -the 
records  have  been  lost,  and  tbe  property  has  changed  hands  many  times  on  tbe 
faith  of  tbe  tiUe  given  by  the  decree. 

2.  Same— Petitiok  to  Rbvivb  Dborbe— Pabtibs. 

A  petition  to  revive  such  a  decree,  which  fails  to  make  all  tbe  parties  to  tbe  orig- 
inal suit  parties  to  tbe  petition,  and  which  includes  other  persons  whose  only  con 
nection  with  the  transaction  is  that  they  are  tbe  last  in  a  series  of  purchasers  of 
the  land  sold  under  the  decree,  the  original  purchasers  not  being  made  parties,  is 
bad  on  demurrer. 

8.   BaME— I>BCBEB— RBOPBKIXG — ^InTBKBST  07  PARTIES. 

A  decree  ordering  tbe  sale  of  land  by  a  commissioner,  the  price  to  be  applied  in 
tbe  payment  of  certain  claims,  and  tbe  costs  of  suit  and  the  Dalance  to  go  to  cer- 
tain heirs,  does  not  show  such  an  xnterest  in  tbe  decree  on  the  part  of  such  heirs  aa 
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to  entitle  tbem  to  have  the  suit  reopened,  after  final  deoree,  In  the  absence  of  woj 
showing  that  the  amount  of  the  price  was  sufficient  to  pay  said  daims  and  ooeta, 
and  leave  a  balance  for  such  heirs. 
4  Sam»— Dismissal— Filing  New  Petition. 

After  a  decision  has  been  made  dismissing  a  petition  for  want  of  equitj  aad  de> 
feet  of  parties,  an  offer  to  file  a  new  petition,  bringing  in  a  large  number  of  new 
parties,  baving  no  apparent  interest  in  the  suit,  is  properly  rejected. 

Appeal  from  circuit  court,  Frederick  county. 

Petition  by  William  Biely,  J.  B.  Hiely,  and  Ann  R.  Burwell  agiiinst  Henry 
£inzel,  Emma  V.  Baker,  William  H.  Baker,  and  James  B.  Richards^  to  re- 
vive the  chancery  suit  of  Barbara  Kernes  Adm*r  v.  James  Riely^s  Heirt. 
The  court  dismissed  the  petition,  and  the  petitioners  appeal. 

Fauntleroy,  J.  The  petition  of  William  Biely,  J.  B.  Biely,  and  Ann  B. 
Burwell  complains  of  two  decrees  in  tlie  chancery  cause  of  Barbara  Kernes 
AdrrCr  v.  Jame»  Riely's  Heirs,  both  on  the  12th  day  of  June,  1886,  in  the  circuit 
court  of  Frederick  county.  The  original  bill  was  filed  in  1832,  in  the  old  chan- 
cery court  holden  at  Winchester,  and  one  of  its  objects  was  to  enforce  the 
payment  of  a  legacy  of  £70  Virginia  money,  bequeathed  by  a  will  which^took 
effect  over  a  cen|^ry  ago.  To  the  original  bill  an  amended  bill  was  filed. 
Then  the  case  went  to  the  court  of  appeals  in  1835,  and  the  decision  of  the 
lower  court  was  affirmed  in  1845.  A  final  decree  was  entered  in  1854.  A 
bill  of  review  was  filed  shortly  afterwards,  and  thereupon  another  final  decree 
was  entered,  June,  1855.  ending  the  cause,  and  retiring  it  from  the  docket, 
and  it  remained  for  more  than  28  years  among  the  ** causes  ended"  in  the  cir- 
cuit court.  The  said  decree  of  29th  of  June,  1855,  provides  that  ''any  of  the 
parties  to  this  suit  have  leave  reserved  to  them,  at  the  foot  of  this  decree,  to 
ask  any  such  further  order  as  may  be  necessary  to  enforce  the  same."  By  a 
decree  of  February  3,  1835.  James  Biely,  administrator  c.  t,  a,  of  George 
Mitchell  Lunberger,  deceased,  was  ordered  to  pay  to  the  administrator  of 
Barbara  Kern,  deceased,  £70,  with  interest  from  .October  3,  1782,  which  on 
March  18,  1854,  amounted  to  ^2,480.31 ;  and,  if  not  paid,  James  B.  Bicharda, 
special  commissioner,  was  directed  to  sell  certain  real  estate,  including  the 
property  involved  in  this  controversy.  The  decree  was  not  enforced  by  a  9ale 
until  1854.  The  said  special  commissioner  returned  bis  report  of  sales  to  the 
June  term  of  that  year,  and  it  was  confirmed.  The  said  report  is  not  in  the 
record,  and,  with  other  papers  of  the  cause,  it  was  doubtless  lost  during  the 
war;  as  the  town  of  Winchester,  the  county-seat  of  Frederick  county,  was 
for  four  years  the  gateway  through  which  the  invading  armies  surged,  and 
which  alternated  iu  the  possession  of  the  northern  and  southern  troops  for 
over  80  times  during  that  period.  The  decree  does  not  name  the  purchasers, 
nor  does  it  state  the  amount  for  which  the  property  was  sold.  The  deeds, 
however,  which  were  executed  by  the  special  commissioner  and  the  heirs  of 
James  Biely,  deceased,  to  the  purchasers,  show  that  John  H.  Grum  purchased 
the  northern  half  of  the  lot  on  London  or  Main  street,  Winchester,  and  Will- 
iam B.  Denny  the  southern  half.  Both  Grum  and  Denny  executed  deeds  of 
trust  to  James  P.  Biely,  trustee,  on  the  portions  purchased  by  them,  respect- 
ively, to  secure  debts  to  James  B.  Bichards,  special  commissioner,  and  to  CX 
J.  Faulkner.  As  so  many  of  the  papers  of  the  suit  have  been  lost,  it  is  im- 
possible to  know  how  G.  J.  Faulkner  acquired  an  interest  in  the  proceeds 
of  sale,  but  it  is  supposed  that  he  became  the  assignee  of  the  claims  of  those 
of  the  heirs  whom  he  represented  on  the  property  sold,  and  therefore  the 
bonds  were  executed  and  secured  to  him.  His  letter,  filed  In  the  record,  in- 
dicates that  he  controlled  the  claims.  In  1857,  both  Grum  and  Denny  sold 
and  conveyed  to  G.  W.  Hammond  the  entire  property,  and  Hammond  assumed 
the  payment  of  the  debts  secured  on  the  property  to  Bichards,  special  com- 
missioner, and  to  Faulkner.  On  May  10,  1865,  Hammond*s  heirs  conveyed 
to  Henry  Kinzel  the  whole  property,  and  Kinzel  subsequently  conveyed  an 
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undivided  half  interest  t«  Denny.    Kinzel  and  Denny  executed  a  deed  of  pRr- 
tition,  May  24,  1867,  by  which  Kinzel  took  the  northern  half  and  Denny 
took  the  southern  half.    Denny  afterwards  conveyed  to  Burgess,  and  Bur* 
f^ess  conveyed  to  Mrs.  Baker,  formerly  GInn.    Kinzel*s  estate  still  owns  his 
lialf .    At  the  November  term,  1888,  of  the  circuit  court,  the  appellants,  Will- 
iam Kiely,  J.  B.  Biely,  and  Ann  R.  Burwell,  filed  their  petition,  praying  that 
tb  e  chancery  cause  of  Barbara  Kernes  Adm*r  v.  James  RUlp's  Heirs  may  be  re- 
infltated  on  the  docket  of  the  court,  from  which  it  bad  been  retired  for  28  years, 
during  which  time  the  property  had  been  bought  and  sold,  as  aforesaid,  by  all 
these  purchasers;  and  charging  that  they,  as  the  widow  and  children  of  A. 
6.  Biely,  deceased,  who  was  one  of  the  four  heirs  of  James  Biely,  deceased, 
are  the  heirs  at  law  and  distributees  of  the  said  A.  B.  Biely,  and  entitled  to 
receive  payment  of  certain  sums  of  money  and  certain  estate;  the  facts  and 
circumstances  respecting  which  appear  from  the  decrees  and  papers  in  tiie 
chancery  cause  of  Barbara  Kernes  AdmW  v.  James  Riely^s  Heirs,  etc.,  and  cer- 
tain deeds;  and  deeds  of  trust  are  exhibited,  dated  March  18, 1856,  by  which  two 
bonds — one  of  John  H.  Crum  to  James  R.  Bieliards,  special  commissioner,  for 
^442.40,  and  one  of  William  B.  Denny  to  James  B.  Bicbards,  special  commis- 
sioner, for  IH29.39— are  secured.    The  petition  further  charges  that  the  peti- 
tioners are  entitled  to  demand  these  moneys,  and  that  they  became  of  age  as 
follows,  viz.:    Wiilinm  Biely  on  August  21,  1861;  Irvin  Biely  on  October  12, 
1863;  and  J.  B.  Biely  on  19th  of  May,  1869;  and  the  petition  prays  that  a 
trustee  be  appointed  to  execute  the  deeds  of  trust,  and  that  Henry  Kinzel, 
£nima  Y.  Baker,  William  H.  Baker,  and  James  B.  Bichards,  special  commis- 
aioner,  be  summoned  to  answer  the  petition,  and  that  general  relief  may  be 
granted.    On  the  same  day  that  the  petition  was  filed  a  decree  was  entered 
reinstating  the  cause  on  the  docket  of  the  court,  and  bringing  the  cause  on  to 
be  beard,  on  the  papers  formerly  read,  (when  in  fact  many  of  the  papers  had 
been  lost,)  and  upon  the  petition  making  new  parties,  and  bringing  strangers 
into  the  suit  by  mere  summons  to  answer  the  petition  at  the  next  term  of  the 
court.    The  persons  thus  summoned  appeared,  and  filed  their  demurrers  to 
the  petition,  and,  subject  to  the  demurrers,  flied  their  answers  to  the  petition; 
and  at  the  March  term,  1884,  the  cause  was  submitted  on  the  demurrers.    At 
the  November  term,  1885,  the  court  deferred  any  action  on  the  demurrers,  and 
continaed  the  cause,  with  leave  to  either  party  to  take  such  proof  as  they 
might  require,  in  order  to  a  final  decree.    At  the  June  term,  1^6,  the  courts 
without  passing  upon  the  demuriers,  dismissed  the  petition;  saying  that  the 
great  lapse  of  time,  the  death  of  parties,  the  loss  of  papers,  and  other  contem- 
poraneous evidence,  and  the  consequent  obscurity  in  which  the  history  of  the 
matters  presented  in  this  suit  is  involved,  render  It  doubtful,  if  not  Impos- 
sible, to  ascertain  the  actual  facts  of  the  transaction  referred  to,  and  malce  it 
improper  for  the  court  to  disturb  the  transactions  now,  etc. 

We  are  of  opinion  that  the  circuit  court  properly  dismissed  the  petition, 
both  upon  the  pleadings  and  upon  the  merits.  The  petition  is  plainly  de- 
murrable for  want  of  proper  and  necessary  parties,  and  for  this  defect  the 
court  would  have  been  right  to  sustain  the  demurrer  and  dismiss  the  bill. 
Heniy  Kinzel,  who  had  purchased  the  Crum  portion  of  the  property,  and 
Emma  Baker,  a  married  woman,  whose  guardian  had  purchased,  as  an  in- 
vestment for  lier,  the  Denny  portion  of  the  property,  were  not  parties  to  the 
old  retired  chancery  cause  of  Barbara  Kern's  Adm'r  v.  Jam^  Hielj/'s  Heirs, 
and  were  in  no  wigr  connected  with  the  questions  or  concerns  litigated  tn 
that  suit,  which  was  a  "cause  ended"  28  years  previously.  They  were 
simply  the  latest  of  a  series  of  purchasers  of  real  estate  which  had  been  sold 
in  1854  by  James  B.  Bichards,  special  commissioner,  under  a  decree  of  De* 
cember  10, 1832,  in  that  old  original  ended  cause.  If  it  were  proper  to  pro- 
ceed against  them,  and  impeach  their  title  to  the  property,  and  make  them 
new  parties  to  this  old  suit,  by  petition  merely^  certainly  Denny  and  Crum, 
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the  original  purchasers,  under  whom  they  derive  title  with  warranty,  should 
have  been  made  parties,  and  given  tlie  opportunity  to  answer,  and  show  that 
they  had  paid  the  debts  and  discharged  the  deeds  of  trusts  given. to  secure 
them.  The  petition  was  demurred  to  on  the  ground,  inter  alia,  that  Dennj 
and  Crum  were  not  made  parties.  The  record,  or  fragment  of  the  record,  in 
the  old  suit,  showed  that  numerous  other  peraons  were  also  heirs  and  dis- 
tributees of  James  Eiely,  deceased,  and  the  distributees  could  claim  nothing 
without  a  settlement  of  accounts  of  his  personal  representative,  and  yet  none 
of  these  absolutely  necessary  parties  to  any  decree  for  distribution  are  made 
parties  to  this  petition.  The  decree  of  June  term,  1854,  entered  in  the  cause 
of  Barbara  Kern's  Adm'r  v,  James  Riely'a  Heirs  was  a  final  decree,  ending 
the  cause,  and  ordering  it  to  be  taken  off  the  docket,  and  placed  among  the 
causes  ended;  and  tlie  leave  reserved,  at  the  foot  of  that  decree,  (which  was 
upon  a  biU  of  review  brought,  not  by  the  petitioners,  but  by  the  purchasers, 
out  of  abundant  caution,  after  the  sale  of  the  property  had  been  made,  to  con- 
clude their  possible  claim  as. infant  heirs  and  distributees  of  A.  B.  Biely,  de- 
ceased, one  of  James  Riely's  heirs,.)  that  "any  of  the  parties  to  this  suit  have 
leave  reserved  to  them,  at  the  foot  of  this  decree,  to  ask  any  such  further  or- 
der as  may  be  necessary  to  enforce  the  same»"  could  hardly  give  the  right, 
nearly  29  years  after  that  decree,  to  parties  who  had  been  22,  20,  and  14 
years,  respectively,  sui  jtms,  and  on  the  spot,  to  exhume  from  the  debri*  of 
these  old  suits  such  papeis  as  had  escaped  the  ravages  of  time  and  the  pub- 
lic enemy;  and  after  the  death  of  all  the  actors  in  the  transactions,  and  the 
loss  or  destruction  of  many  valuable  and  indispensable  papers  of  the  suit, 
warrant  a  court  of  equity  to  disturb  and.  take  away  the  property  from  par- 
chasers  (not  pendente  lite^  for  there  was  no  cause  pending)  t(x  value,  and 
after  the  cause  ended  for  28  years, — innocent  purchasers,  who  were  not  orig- 
inal parties, — nor  from  their  representatives,  and  who  have  been  for  all  the 
while  in  open,  notorious,  and  confident  possession  of  the  property  without 
claim  or  notice  counter  to  their  Utle. 

The  petitioner  Mrs.  Ann  B.  Bur  well,  the  mother  of  petitioners  William 
Kiely  and  J.  B.  Kiely,  who  was  their  guardian  under  the  will  of  their  father, 
knew  that  the  suit  was  pending,  and  that  she  and  hei*  children »  as  the  widow 
and  heirs  of  A.  B.  Biely,  deceased,  had  an  interest  therein.  She,  then  a 
widow,  united  in  the  deeds  to  Crum  and  Denny,  and  received  some  of  the 
purchase  money.  William  Biely  resided  with  his  mother  in  Winchester  seven 
years  before  the  war,  l)ecame  of  age  in  1861*  and  has  resided  in  Winchester 
all  his  life,  except  for  eighteen  months  or  two  years,  and  in  the  year  1880  he 
was  appointed  by  the  court  commissioner  to  assess  real  estate  in  Winchester. 
J.  B.  liiely  also  lived  in  Winchester  for  several  years  after  he  attained  his  ma- 
jority, as  he  had  done  before.  After  all  the  parties  to  the  suit,  and  ail  the 
actors  to  the  transactions,  were  dead,  and  many  of  the  papers  had  been  lost 
or  destroyed,  they  come  into  court  28  or  29  years  after  the  cause  was  ended 
and  retired  from  the  docket,  and  ask  tliat  the  remnant  of  the  old  suit  he  res- 
urrected, and  that  property  now  in  the  hands  of  innocent  persons,  who  have 
acquired  a  title  to  the  property  for  value  from  the  original  purchasers  under 
a  decree  of  the  court  in  1882,  and  the  sale  confirmed  in  1854,  in  a  snit  to 
which  they  were  made  parties  by  a  bill  of  review,  shall  be  subjected  to  the 
payment  of  their  claim.  In  the  case  of  Perkins  v.  Lane^  82  Va.  59,  this 
court,  speaking  by  Lmvis,  P.,  said:  ** Those  who  invoke  the  jurisdiction  of  a 
court  of  chancery  must  do  so  witliin  a  reasonable  time,  instead  of  lying  by 
until  by  their  supineness  and  negligence  there  can  no  longer  be  a  safe  deter- 
mination of  the  controversy.  See,  also,  Badffer  v.  Badger t  2  Wall.  87; 
Marsh  v.  Whitmore,  21  Wall.  178. 

In  the  lapse  of  these  28  years  the  property  changed  hands,  over  and  over 
again,  to  bona  flde  purchasers  for  value,  without  notice  or  intimation  of  any 
claim  by  appellants;  and  Hammond,  who  bought  and  resold  the  pr<^rty,  died 
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>erore  the  war.    Crum,  one  of  the  purchasers  lender  the  decree  of  sale,  died  be- 
ore  the  war.    Riely,  the  trustee  in  the  deeds  of  trust,  which  have  been  re- 
eased  by  regular  and  formal  deeds  of  release,  duly  recorded,  reciting  that  the 
tet:>ts  secured  thereby  had  been  duly  paid,  died  in  1857.    Wolf  and  James 
^s^rshall,  the  administrators  of  James  P.  Hiely,  deceased,  who  executed  the 
iec^ds  of  release  as  statutory  trustees,  have  been  long  dead.    Philip  Williams, 
itie  eminent  and  most  accurate  lawyer,  who  was  well  conversant  with  all  the 
ps^rties  and  titles  concerned,  and  who  the  respondent  James  B.  Richards,  spe- 
sml  commissioner,  says  in  his  answer  drew  nearly  all,  if  not  all,  the  deeds, 
J  led  in  1867.     All  these  actors  in  the  transactions  concerning  the  title  and 
transfers  of  this  property  during  28  years  were  in  their  graves  when  this  pe- 
tition was  filed.    James  R.  Richards,  the  special  commissioner,  80  years  of 
s^S^>  after  demurring  to  the  petition  for  want  of  jurisdiction,  and  for  want  of 
equity,  and  pleading  the  great  lapse  of  time,  says  in  his  answer:  '*It  appears 
£rota  the  record  of  the  old  case  of  Kernes  Adm'r  v.  Riely  that  by  an  order  of 
that  court  entered  on  the  3d  of  February,  1835,  he  was  appointed  a  commis- 
sioner to  sell  the  real  estate  referred  to;  and  now,  after  the  lapse  of  Mty  years, 
tie  is  cited    *    *    *    to  give  an  account  of  his  conduct  under  that  order.    He 
(  respondent)  has  but  little,  if  any,  recollection  of  the  details  of  this  matter, 
beyond  what  is  disclosed  by  the  fragment  that  remains  of  the  old  chancery 
eaiise.    What  tlie  property  sold  for,  and  what  the  costs  and  expenses  of  sale 
-were^  and  what  residue,  if  any,  remained,  nowhere  appear^;  and  respondent 
has  now  no  means  of  ascertaining,  at  this  time,  the  amount  or  the  fact.    All 
those  persons  who  were  familiar  with  the  interests  of  the  parties  are  dead, 
save  respondent,  who  was  merely  an  agent  of  the  court.    He  submits  that  no 
decree  can  now  be  made  in  the  darkness  that  envelopes  the  case  without  great 
danger  of  wrong  and  injustice.  '*    The  lapse  of  time,  death  of  parties  and  per- 
sons who  only  could,  if  living,  explain  the  facts,  and  the  loss  or  destruction 
of  papers  concerning  this  very  ancient  and  ended  chancery  proceeding,  fully 
Justified,  and  even  necessitated,  the  circuit  court  in  dismissing  the  petition. 

But  there  is  nothing  in  the  record  to  support  the  claim  of  the  petitioners 
that  they,  as  the  widow  and  children  of  A.  B,  lliely,  deceased,  are  entitled  to 
the  fund  represented  by  the  bonds  of  Denny  and  Crum  to  James  H.  liichards, 
special  commissioner,  and  secured  by  the  deeds  of  trust  which  they  now  ask 
to  have  enforced  for  their  benefit, — a  balance,  after  paying  the.  judgment  of 
82,480.31  in  favor  of  Barbara  Kern's  administrator,  of  less  than  ^800.    A.  B. 
Riely  was  only  one  of  four  children  of  James  Hiely,  deceased.    By  the  decree 
of  February  3, 1835,  the  special  commissioner  was  ordered  to  sell  the  property, 
and  "out  of  the  cash  payment,  if  it  amounts  to  so  much,  pay  to  the  plaintiff 
the  amount  hereby  decreed  to  him."    By  the  decree  of  June,  1854,  (after  he 
had  sold  and  reported  the  sale,)  the  special  commissioner  was  ordered  to  pay 
off  and  discharge  the  judgment  obtained  in  the  suit  of  Kerns  v.  Riely  out  of 
the  cash  payment,  if  sufficient;  and,  if  said  sum  is  not  sufficient,  that  tlie  said 
commissioner  be  directed  to  retain  and  collect  the  bonds  given  for  the  deferred 
payments  at  the  sale  of  the  property  under  the  decree  in  this  cause,  and  pay 
over  the  amount  that  may  be  due  upon  said  property,  and  the  residue  to  the 
heirs  of  James  Riely,  deceased.    After  the  payment  of  Barbara  Kernes  judg- 
ment, there  was  left  of  the  proceeds  of  sale  less  than  $800,  out  of  which  t!ie 
•costs  of  long  and  expensive  litigation  in  both  the  old  chancery  court  and  the 
court  of  appeals  had  to  be  paid  by  the  debtor  James  Uiely's  estate.    The  ap- 
pellants say  they  have  never  received  anything.    The  bonds  were  not  payable 
to  them,  or  for  them;  nor  do  the  deeds  of  trust  have  any  reference  to  them,  or 
their  interest,  possible  or  remota    They  were  payable  to  the  special  commis- 
sioner, who  was  ordered  by  the  court  to  collect  them,  and  apply  their  proceeds; 
and  a  payment  to  him  was  a  good  payment.    They  were  paid,  taken  up,  and 
canceled;  and  the  deeds  of  trust  have  been  released  by  deeds  of  release,  recit- 
ing their  full  payment,  executed  and  recorded  by  James  Marshall,  tlie  statu- 
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tory  trustee,  and  by  James  E.  Richards,  the  special  commissioner.  After  the 
court  had  announced  its  decision,  the  appellants  offered  another  petition,  pro- 
posing to  bring  in  a  large  number  of  new  parties,  who  did  not  appear  to  have 
any  interest  in  the  suit,  which  we  think  the  court  properly  rejected.  There  is 
no  error  in  the  decrees  complained  of,  and  they  are  affirmed. 


"Western  &  A.  R.  Co.  v.  Youno. 
(Supreme  Court  of  Oeorgicu    November  9, 1888.) 

1.  Intbrbst— On  Discretionabt  Dahaors. 

Interest  at  the  legal  rate  cannot  be  added  by  the  jury,  in  tbelr  discretion,  to  diB> 
cretionary  damages  awarded  by  them  for  a  personal  injury.  Only  special  damages, 
computable  upon  direct  or  indirect  evidence  of  actual  values,  can  be  thus  increased. 

9.  Railroad  Comfaniks— Agoidbnt  at  Crossimg — ^Nboligbnob  op  Chiu>. 

Due  care  for  its  own  safety  in  a  child  nine  years  of  age  is  such  care  as  its  capacity, 
mental  and  physical,  fits  it  for  exercising  in  the  actual  circumstances  of  the  occa- 
sion and  situation.  iNeither  the  average  child  of  its  own  age,  nor  the  prudent  maii, 
is  a  standard  by  which  to  measure  its  diligence  with  legal  exactness.  Such  care  as 
the  capacity  of  the  particular  child  enables  it  to  use,  naturally  and  reasonably,  ia 
what  the  law  requires.^ 

8.  Same— Negligence— Violation  of  Ordinance. 

It  is  negligence^  as  matter  of  law,  for  railway  companies  not  to  use  the  precau- 
tions for  safety  at  public  crossings  definitely  prescribed  by  statute  or  valid  munici- 
pal ordinance.  The  existence  of  an  ordinance^  however,  is  matter  of  fact  to  be  ro^ 
lerred  to  the  jury ;  the  court  cannot  notice  it  judicially.  Buch  an  ordinance,  regn^ 
lating  speed  of  trains,  and  requiring  flannen  or  watchmen  to  be  kept  at  crowded 
crossings,  may  be  passed  and  enforced  by  a  city  under  the  general  grant  of  police 
powers  usually  found  in  municipal  charters.  No  unreasonable  ordinance  can  be 
valid.* 

4.  Damaobs— Meaburb  of  Damages— Injury  to  Child. 

For  a  persons^  injury  to  a  child  nine  years  of  age,  including  deprivation  of  a  mem^ 
ber,  the  law  furnishes  no  measure  of  damages  other  than  the  enlightened  oonscienoe 
of  impartial  jurors,  ffuided  by  all  the  facts  and  circumstances  of  the  particular  casoa, 
Among  the  results  ox  the  injury  to  be  considered  are  pain  and  suffering,  disfi«ror&- 
ment  and  mutilaUoi^of  the  person,  and  impaired  capacity  to  porsne  the  ordinary 
avocations  of  life  at  and  after  attainment  of  majority. 

{Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  Van  £pfs.  Judge. 
Julius  L.  Broum,  for  plaintiff  in  error.    Smithy  Hoke  dk  Burton^  for  de- 
fendant in  error. 

Bleckley,  C  J.  The  plaintiff  below,  a  boy  nine  years  of  age«  obtained  a 
verdict  for  $10,000  for  .personal  injuries  received  on  a  public  atreet-crossin^ 
in  the  city  of  Atlanta,  by  reason  of  being  thrown  down  and  run  over  by  the 
cars  of  the  railway  company;  his  chief  injury  being  the  loss  of  his  right arm» 
which  had  to  l>e  amputaled  above  the  elbow.  The  company  moved  for  a  new 
trial  upon  40  grounds;  all  of  wliicji  were  overruled. 

1.  The  last  ground  of  the  motion  complains  of  the  charge  of  the  court  to 
the  effect  that  the  jury  might,  in  their  discretion,  award»  upon  discretionary 
damages,  further  damages  in  the  nature  of'interest  computed  at  7  per  cenU 
from  the  date  of  the  injury  to  the  time  of  triaL  This  instruction  was  error. 
Tiiere  is  no  authority  of  law  for  treating  the  jury  as  clothed  with  a  dcfuble  dis- 
cretion,— a  discretion  to  be  exercised,  tii-st,  in  fixing  the  amount  of  the  plain- 
tiff's damages,  and  tlien  in  augmenting  that  amount  by  an  assessment,  in  the 
nature  of  Interest,  for  detention  of  the  money  or  delay  of  payment.  As  lon^ 
as  the  principal  sum  was  not  only  unascertained,  but  unascertainable«  save  by 

iQn  the  subject  of  contributory  negligence  attributed  to  ehildren,  see  Twist  ▼.  Bait 
road  Co.,  (Minn.)  39  N.  W.  Kep.  402,  and  note. 

*That  failure  to  observe  statutory  requirements  in  operating  railways  is  Taer  se  neig 
ligence,  see  Petrie  v.  Railroad  Co.,  (8.  C.)  ante,  615,  and  note;  Kyne  v.  Railroad  Coi. 
(Del.)  14  AU.  Rep.  922,  and  note. 
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the  enlightened  conaoience  of  impartial  jurors,  the  law  neither  appointed  a 
day  of  payment,  nor  exacted  any  tender.  The  privilege  of  tendering  by  guess, 
^iven  by  statute  in  section  8056  of  the  Code,  is  not  granted  as  a  resource  to 
shun  or  stop  interest,  but  to  avoid  cost.  As  far  back  as  1799,  we  have  stat- 
utory evidence  adverse  to  the  policy  of  increasing  verdicts  on  account  of  in- 
terest upon  unliquidated  demands.  Cobb,  Dig.  495.  Jt  was  thought  consist- 
ent with  this  statute  to  increase  the  damages  In  trover  by  the  addition  of  in- 
terest on  the  value  of  the  property  from  the  time  of  con  version.  See  Collier  v. 
Jyyotis,  18  Ga.  648,  and  otlier  cases.  So,  in  Railroad  Co.  v.  Qarr,  57  Ga.  280« 
the  power  of  the  jury  to  add  interest  in  computing  damages  recoverable  by  a 
widow  for  the  homicide  of  her  husband  is  tacitly  recognized.  And  in  Rail- 
road  Co.  v.  Sears,  66  Ga.  499,  there  is  apparently  a  like  recognition  of  the 
power,  while  the  direct  adjudication  was  that  it  was  not  obligatory  as  a  duty. 
To  the  same  effect,  perhaps,  is  Railroad,  Co.  y  McCatUept  68  Ga.  818,  where 
the  action  was  for  killing  a  bull.  But  in  all  these  cases  the  damages  recov- 
erable were  special,  and  had  to  be  proved  by  evidence  applying  directly  or  in- 
directly to  values;  while  in  the  pi'esent  case  there  is  no  such  evidence,  and 
the  entire  recovery  is  for  damages  of  a  nature  incapable  of  any  standard  of 
measurement  external  to  the  minds  and  consciences  of  the.  jury.  In  this  re- 
spect, though  they  are  not  punitive,  all  claim  to  punitive  damages  having 
been  renounced  at  the  trial,  they  areas  indefinite  and  indeterminate  in  their  ele- 
ments as  are  damages  of  that  class;  consequently  the  case  of  Rattaree  v.  Chap* 
man,  4S.£.  Hep.  684,  (decided  last  term,)  which  holds  that  the  jury  should 
not  be  instructed  that  they  are  authorized  to  add  interest  in  assessiiig  damageSt 
where  punitive  damages  can  be  aUowed,  rules  tliis  case.  In  principle,  the  two 
cases  are  one  and  the  same.  To  add  interest  to  discretionary  damages  is  to 
multiply  uncertainty  by  certainty;  the  indefinite  by  the  definite;  a  mixture 
of  incongruous  elements  which  subjects  one  of  the  parties  to  the  burden,  and 
^ves  the  other  the  benefit  of  both  kinds.  If  the  time  of  realizing  discretion- 
ary damages  is  to  be  considered,  (and  doubtless  the  jury  may  consider  it,)  it 
should  be  left  as  one  of  the  terms  of  the  general  problem  of  damages,  unfixed 
like  all  the  rest  of  the  terms.  The  rate  of  interest,  as  established  by  law,  has 
no  relevancy  to  the  matter.  Sums  ascertainable  only  by  the  enlightened  con- 
science of  impartial  jar«w8  do  not  bear  Interest  before  verdict„  either  as  in- 
terest or  as  damages,  with  or  without  discretionary  allowance  by  the  jury. 

2.  The  cars  which  hurt  the  boy  were  being  switched,  in  the  heart  of  tliecitys 
from  the  premises  of  one  railroad  company  to  those  of  another.  They  were 
running  backwards.  The  boy  was  parsing  along  a  street  which  divided  the 
premises  of  the  one  company  from  those  of  the  other,  and  which  crossed  eight 
parallel  tracks.  He  was  upon  thesidewalk.  His  diligence  in  looking  out  for 
danger  was  and  is  a  main  point  in  the  merits  of  the  litigation.  The  court 
charged  (twenty-fourth  ground  of  the  motion)  that  "ordinary  diligenoe  is  that 
degree  of  care  and  attention  which  ordinarily  reasonable  and  prudent  persons 
would  use  under  the  same  or  similar  circumstances.  If  the  plaintiff  was  a 
child  of  tender  years,  it  would  be  that  degree  of  care  and  attention  which  a 
child  of  average  powers  and  capacity,  of  the  same  age,  would  use  under  the 
same  or  similar  circumstances."  The  objections  to  this  charge,  as  indicated 
in  the  motion,  are  that  the  court  sliould  have  used  "men''  instead  of  "per- 
sons," and  that  it  was  otherwise  illegal.  We  do  not  go  back  to  tiie  reported 
cases  to  see  whether  the  care  of  "ordinarily  reasonable  and  prudent  persons" 
is  equivalent  to  the  care  of  "every  prudent  person,"  but  we  suggest  that  the 
standard  of  ordinary  care,  under  our  law,  is  the  cai'e  of  every  prudent  man,  and 
not  of  the  average  or  ordinary  prudent  man  or  person.  In  Beach,  Contrib, 
^^g<  §  d*  P-  23t  mention  is  made  of  the  ideal  average  prudent  man,  whose  con- 
duct tlieoreticaJly  is  a  constant;  bvit  we  prefer  to  look  for  a  standard  to  the  real 
man,  the  prudent  man,  and  to  exclude  the  average  altogether  from  the  test. 
When  the  class  "  prudent"  has  been  reached,  every  individual  of  the  claas  ought 
v.7s.E.no.l9— 68 
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to  be  considered  prudent,  and  there  is  no  occasion  to  invent  an  average  ideal 
man  to  represent  the  class.  ''A  pradent  man  foreseetli  the  evil,  and  hideth 
'4iimself."  I  have  examined  the  cases  cited  by  Mr.  Beach  with  reference  to 
averaging  the  class  ''prudent,"  except  WaUh  v.  Railroad  <t  Nav.  Co.,  10  Or. 
250,  and  in  only  one  of  them  {Coates  v.  Canaan^  51  Vt  138)  do  I  find  average 
treated  directly  as  an  element  in  defining  ordinary  care. 

But,  conceding  that  average  may  serve  as  a  standard  in  adults,  it  will  not 
follow  that  a  like  standard  should  have  recognition  as  to  children.  Could  we 
assume  an  ideal  constant  as  to  the  former,  who  that  knows  how  precocious 
are  some  children,  and  how  backward  are  others,  would  carry  the  assump- 
tion down  to  childhood,  and  apply  it  to  children?  Capacity  (which  includes 
personal  experience  as  well  as  natural  gifts)  is  the  main  thing.  Age  is  of  no 
significance,  except  as  a  mark  or  sign  of  capacity.  Some  of  the  decisions  men- 
tion age  only,  but  most  of  them  couple  capacity  with  it.  As  specimena.  see 
Lynch  V.  Nurdin,  1  Adol.  &  E.  (N.  S.)  29;  Railroad  Co,  v.  Gladmmi,  15 
Wall.  401;  RaUroad  Co.  v.  Stout,  17  Wall.  657;  Munn  v.  Reed,  4  Allen,  431 ; 
Railway  Co,  v.  Crenshaw,  65  Ala.  566;  Byrne  v.  Railroad  Co.,  83  N.  Y. 
620;  Plumley  v.  Birge,  124  Mass.  57;  Dowd  v.  Chioopee,  116  Mass.  93; 
Lynch  v.  Smitht  104  Mass.  52.  The  study  of  these  and  other  like  cases  will 
lead  to  two  conclusions:  First,  that  no  court  can  hold  that  childhood  and 
manhood  are  bound  to  observe  the  same  degree  of  diligence;  secotidly,  that* 
while  the  name  "ordinary  care"  is  frequently  applied  to  the  diligence  exacted 
by  law  of  a  child,  there  is  little  propriety  in  doing  so, — due  care  is  always  the 
better  and  more  accurate  description.  Certainly  '* extraordinary  care, "  in  any 
proper  sense  of  the  term,  can  never  be  exacted  of  young  children;  and  slight 
diligence  would  often  be  due  care  on  their  part,  when  in  adults  it  would  be 
gross  negligence.  The  comparative  degrees,  extraordinary,  ordinary,  and 
slight,  it  seems  to  us,  cannot  be  fitly  applied  to  children  in  reference  to  meas- 
ures to  be  observed  by  them  for  their  own  security.  If  such  an  application 
was  suggested  by  Vickers  v.  Railroad  Co.,  64  Ga.  306,  it  was  an  inadvert- 
ence, not  in  what  was  said  but  in  what  was  implied.  Due  care  on  Uie  part 
of  this  boy  might  fall  far  short  of  that  of  a  prudent  man,  and  yet  exceed  that 
of  average  boys  of  his  own  age.  According  to  the  evidence  as  to  his  stand- 
ing at  school,  he  was  much  above  the  average  of  his  class. 

3.  As  to  the  charge  of  the  court  touching  negligence  as  matter  of  law.  the 
application  of  the  statute  and  of  the  city  ordinance,  the  duty  to  ring  the  bell 
and  hold  trains  in  check  so  as  to  stop  them  at  street  crossings,  tl^  duty  to 
comply  with  the  ordinance  as  to  the  ppeed  of  trains  not  stopped,  and  as  to 
keeping  watchmen  or  flHg-men  at  certain  crossings,  and  as  to  I'esponsibility 
of  the  railroad  companies  for  inattention  or  negligence  by  such  flag-men  or 
watchmen,  (in  respect  to  all  which,  see  twenty-filth,  twenty«sixth,  twenty- 
eighth,  thirty-first,  thirty-third,  thirty-fifth  grounds  of  the  motion,)  we  have 
little  fault  to  find.  On  these  subjects  we  merely  refer  to  cases  already  adju- 
dicated     Railroad  Co,  v.  Wyly,  65  Ga.  120;  RaUroad  Co.  v.  amiih,  78  Ga. 

,  3  S.  E.  Hep.  897;  Railroad  Co.  v.  Carr,  73  Ga.  557;  Railroad  Co,  v. 

Meigs^  74  Ga.  857;  RaUroad  Co.  v.  Russell,  75  Ga.  810.  We  see  no  reason 
to  doubt  that  a  city  which  is  the  terminus  of  numerous  connecting  railways, 
and  which  interchange  business  within  the  corporate  limits,  may,  by  virtue 
of  tlie  usual  grant  of  police  powers  found  in  municipal  charters,  not  only  reg- 
ulate the  speed  of  trains  and  moving  cars,  but  prescribe  regulations  for  main- 
taining the  necessary  flag-men  or  watchmen  at  street  crossings,  to  secure  the 
safety  of  the  public;  and  that  railroad  companies,  as  matter  of  legal  duty, 
must  comply  with  such  requirements  and  regulations,  if  they  are  reasonable. 
Of  course,  nothing  unreasonable  can  lawfully  be  prescribed  by  virtue  of  gen- 
eral police  powers,  or,  if  prescribed,  can  be  enforced.  The  mixing  up  of  flHg- 
men  or  watchmen  with  the  ofiicial  police  of  the  city  is  irregular,  but  seems  to 
us  not  to  vitiate  an  ordinance  on  the  subject  which  railroad  companies  have 
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virtually  recognized  and  assented  to,  by  employing  and  using,  as  flag-men  or 
watchmen,  pei-sons  invested  with  general  police  powers  in  addition  to  their 
functions  as  railroad  employes.  We  will  add  that  the  style  of  the  charge 
touching  the  city  ordinances  was  too  absolute  and  unconditional,  in  treating 
them  as  law,  without  any  reference  to  the  jury  of  the  question  of  fact  as  to 
whether  there  were  such  ordinances  before  them,  and  perhaps  as  to  whether 
they  were  reasonable.  The  manner  of  dealing  with  the  subject  in  Railroad 
Co.  V.  Smith,  sttpra,  was  more  satisfactory,  save  that  the  ordinance  involved 
in  that  case  was  not  applicable  to  tlie  facts. 

4.  On  the  measure  of  damages,  see  the  fourth  head-note.  We  think  the 
court  laid  down  substantially  the  correct  rule  in  the  thirty-eighth  ground  of 
the  motion  for  a  new  trial,  and  in  that  part  of  the  fortieth  ground  preceding 
the  instruction  relating  to  the  discretion  of  the  jury  in  allowing  interest.  W^e 
regard  wliat  is  complained  of  in  the  tliirty-sixth  ground  of  the  motion  as  sub- 
ject to  just  criticism,  and  we  think  it  a  sound  direction  to  give  that  this  part 
of  the  charge  be  omitted  on  a  future  trial.  A  brief,  but  excellent,  model  of 
a  charge  upon  the  measure  of  damages,  where  the  subject  of  the  injury  was  a 
<shild,  will  be  found  in  DaxU  v.  Railrtnid  Co.,  60  Ga.  329.  The  court  erred 
in  not  granting  a  new  trial,  more  especially  upon  the  fortieth  ground  of  the 
motion.  But  we  put  the  reversal  of  the  judgment  upon  the  whole  case,  and 
think  its  merits  should  be  investigated  anew,  in  the  light  of  this  opinion.  As 
to  grounds  of  the  motion  which  we  have  not  referred  to^  we  regard  them  as 
free  from  substantial  error.    Judgment  reversed. 


Bbown  t?.  State. 

(Supreme  Court  of  Georgia,    November  12, 1888,) 

I.  iNTOXiCATnro  LiQtJORB— License— Revocation. 

Act  Ga.  approved  October  22, 1887,  which  forbids  the  sale  of  .iDtozicating  liquors, 
without  excepting  persons  holding  unexpired  Ucenses,  operates  as  a  revocation  oi 
such  licenses. 
H.  Same— CoNSTiTUTioKALiTT  or  Act. 

Said  act  is  constitutional,  a  license  being  a  permit,  and  not  a  contract 
S,  ApPEAXr— Practice— Brief— Points  Omitted. 

Under  rule  of  court  Ga.  No.  12,  requiring  counsel  to  furnish  a  brief  of  the  points 
intended  to  be  made  in  the  argument,  points  made  in  the  record,  but  not  included 
in  the  brief,  wiU  not  be  decided. 

Error  from  superior  court,  De  Kalb  county;  Hichard  H.  Clark,  Judge. 
Indictment  for  illegal  sale  of  intoxicating  liquor. 

J,  B,  Stetoard  and  Hooper  Alexander,  for  plaintiff  in  error.    John  S.  Cand- 
Zer,  for  the  State. 

SinoiONs,  J.  Brown  was  convicted  in  thf>  court  below,  upon  the  following 
Agreed  statement  of  facts:  "Defendant  had  paid  the  state  and  county  tax, 
and  had  a  license  from  the  town  council  of  the  town  of  Stone  Mountain  to 
sell  domestic  wines  in  said  town  up  to  the  1st  day  of  January,  1888.  And  the 
defendant  admits  that  he  did  sell  and  retail  domestic  wines  after  the  22(1  day 
of  October,  1887,  and  up  to  the  Ist  day  of  January,  1888,  but  that  he  has  not 
Bold  any  wines  after  the  expiration  of  said  license. "  The  defendant  was  found 
guilty,  and  he  made  a  motion  to  set  aside  the  judgment,  upon  two  grounds. 
The  only  ground  insisted  on  before  us  was  that  the  judgment  was  contrary  to 
law.  It  appears  that  after  he  had  obtained  his  license  to  sell  by  retaildo- 
mestic  wines  in  the  town  of  Stone  Mountain,  and  county  of  Be  Kalb,  the  leg- 
islature by  an  act  approved  October  22, 1887,  (Acts  1887,  p.  854,)  forbade  the 
sale  of  '"spirituous,  vinous,  malt,  or  other  intoxicating  liquors,  bitters,  or 
mixtures,''  except  *'the  sale  of  wine  for  sacramental  purposes,  or  of  domestic 
wines  or  cider  in  quantities  not  less  than  a  quart,  made  by  and  upon  the  prem- 
ises owned  or  rented  by  the  person  selling."    It  was  insisted  that  the  judg- 
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ment  was  contrary  to  law;  in  the  first  place,  because  Brown  had  obtaineis 
license  to  sell  domestic  wines  by  retail  up  to  the  1st  of  January,  1888,  and 
that  the  legislature  had  no  power  to  revoke  this  license  by  the  passage  of  the 
act  above  cited,  forbidding  the  retail  of  domestic  wines  in  De  Kalb  county.  It 
was  insisted,  in  the  second  place,  that  unless  the  act  expressly  revoked  tbe 
license,  the  court  should  construe  the  act  so  as  to  protect  the  licenscse'a  ligbts 
.  under  the  license. 

1.  The  law  is  now  well  settled  that  the  legislature  has  the  power  to  revoke 
licenses  granted  to  retail  liquors.  Such  a  license  is  in  no  sense  a  contract  br 
the  state,  county,  or  city  with  the  person  taking  out  the  license.  It  is  simply 
a  permit  granted  by  the  authorities  to  do  business  under  the  license;  and  tbt 
license  may  be  revoked  by  the  legislature  at  any  time.  See  Coolej.  Coi^ 
lim.  343, 474;  Beer  Co.  v.  Massachusetts,  97  U.  S.  25, 32;  McKUiney  t.  Tow» 
of  Salem,  11  Ind.  213;  Fell  v.  8tate,  42  Md.  71;  Board  v.  Barrie,  34  N.  T. 
657;  Calder  v.  Kurhy,  5  Gray,  597. 

2.  As  to  the  second  point,  we  think  the  rule  is  contrary  to  the  one  insisted 
on  before  us.  Whenever  the  legislature  falls  to  except  in  the  act  persons 
who  have  already  obtained  license,  it  is  manifest  that  their  intention  is  to  re- 
yoke  the  license.  If  the  legislature  sees  proper  to  except  persona  who  have 
taken  out  license,  as  it  did  in  the  genenil  local  option  law,  then  the  selliDg 
under  the  license  is  legal  until  the  license  expires. 

3.  The  other  point  made  in  the  record  was  not  insisted  on  before  us  in  the 
argument,  nor  in  the  brief  submitted  by  counsel.  If  counsel  desire  the  rul- 
ing of  this  court  on  points  made  by  them  in  their  bills  of  exception,  they  must 
comply  with  the  rules  of  the  court  in  submitting  their  briefs.  The  tweiftb 
rule  requires  counsel  to  furnish  to  each  of  the  judges  and  the  reporter  a  "brief 
of  the  points  intended  to  be  made  in  the  argument,  with  the  authorities  relied 
on.''  The  brief  submitted  by  counsel  for  the  plaintiff  in  error  refers  only  to 
the  points  above  decided.  The  other  point  not  having  been  argued  by  counsel, 
and  no  statement  of  it  submitted  in  the  brief,  we  will  not  decide  it.  Judg- 
ment affirmed. 


Western  &  A.  B.  C!o.  o.  Exposition  Cotton  Mii.L8. 
{Supreme  Court  of  Georgia,    November  5, 1888.) 
Cabriers  of  Gk)OD8— Connecting  Lines  ~  Injury  to  Freight— Pleai>iko~  En- 

DENCE. 

Code  Ga.  §  2084,  which  provides  that  **  where  there  are  several  ocnwectiiig  xbU- 
roads  under  different  companies,  the  last  company  which  has  received  goods  as  *  ia 
good  order '  shall  be  responsible  to  the  consignee  for  any  damage,  **  having  no  ap- 
plication to  an  action  against  a  railroad  company  where  the  declaration  fans  to  u- 
lege  that  the  defendant  received  the  goods  as  in  good  order,  proof  that  the  iiijnry 
to  the  goods  was  done  before  defendant  received  them  is  admissible  in  defense  to 
such  an  action. 

Same— Defense—Evidence. 

A  railroad  company  that  hauls  to  a  city  goods  consigned  to  a  mill  two  and  a  quar^ 
ter  miles  from  town,  and  delivers  them  at  the  mill  by  means  of  transportation  gra- 
tuitously furnished  by  another  company  over  its  road,  cannot  claim,  in  defease  of 
an  action  for  damage  to  the  goods  in  transit,  that  it  is  not  the  last  roaa  that  reoeived 
the  goods. 

Same— Limiting  Liabtlitt— Contract  Valid  When  Made. 

A  contract  for  the  transportation  of  goods  by  rail  from  Boston  to  Atlaota,  limit- 
ing the  liability  of  the  carrier,  when  made  in  Massachusetts,  and  valid  by  the  lavs 
of  that  state,  is  valid  in  Georgia,  though  it  would  not  be  valid  if  made  in  the  lauer 
state. 

Same— Manner  of  Transportation— Agreement  wrrn  Consignor. 

When  the  consignor  of  goods  agrees  that  they  may  be  loaded  and  transferred  os 
open  cars,  the  carrier,  in  the  absence  of  negligence  on  its  part,  is  not  liable  for  soy 
damage  caused  to  the  goods  by  being  so  loaded  and  transported. 

Error  from  city  court  of  Atlanta;  Yan  £pfs»  Judge. 
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Action  by  the  Exposition  Cotton  Mills  against  the  Western  &  Atlantic  Hail- 
road  Company.    Plaintiff  obtained  judgment.    Defendant  brings  error. 

JtUiua  L.  Brown^  for  plaintiff  in  error.  B.  F,  Abbott,  for  defendant  in 
«rror. 

Simmons,  J.  The  Exposition  Cotton  Mills,  of  Atlanta,  Ga.,  sued  the  West- 
ern &  Atlantic  Railroad  Company  for  damages,  upon  the  following  state  of 
facts:  The  plaintiff  purchased  from  liiley  &  Co.  certain  cotton-mill  machin- 
ery, and  made  a  contract  with  the  Virginia,  Tennessee  &  Georgia  Air-Line 
to  ship  the  machinery  from  Boston  and^other  places  in  the  east  to  Atlanta,  at 
a  reduced  rate  of  freight,  and  at  the  '^owner's  risk."  The  different  roads 
over  which  it  was  to  be  shipped  were  mentioned  in  the  bill  of  lading,  com- 
mencing with  the  New  York  &  New  England  Railroad  Company,  and  ending 
with  the  Western  &  Atlantic  Railroad  Company;  the  latter  having  its  ter- 
minus in  the  city  of  Atlanta.  A  portion  of  this  mtichinery  was  shipped  from 
Boston  some  time  in  September,  and  arrived  in  Atlanta  some  time  in  October; 
being  over  30  days  on  the  route.  When  this  portion  of  the  machinery  arrived 
in  Atlanta,  and  was  delivered  to  the  Exposition  Cotton  Mills,  it  was  found  to 
be  badly  damaged  by  rust.  The  delivery  at  the  mills  was  made  by  the  Georgia 
Pacific  Railroad  Company,  to  which  the  Western  A  Atlantic  Railroad  Com* 
paiiy  had  delivered  the  cars  containing  the  machinery,  at  its  depot  in  Atlanta, 
on  the  morning  of  the  20th  of  October,  1882,  and  it  carried  the  cars  th<  nee  to 
the  mills,  two  miles  and  a  quarter  from  the  depot.  The  bill  of  freight  for  the 
machinery  was  made  out  against  the  Exposition  Cotton  Mills  by  the  Western 
A  Atlantic  liailroad  Company,  and  the  freight  charges  paid  to  it  by  the  Ex- 
position Cotton  Mills.  The  evidence  further  shows  that,  when  this  particu- 
lar lot  of  machinery  was  about  to  be  shipped,  application  was  made  to  the 
railroad  company  by  Leigh  &  Co.,  shipping  agents  of  Riley  &  Co.,  for  cars  in 
-which  to  transport  it;  and  Leigh  &  Co.  were  informed  by  the  agent  of  the 
railroad  company  that  he  could  only  furnish  flat  cars.  These  flat  cars  were 
accepted  by  the  shippers,  and  the  machinery  was  loaded  thereon,  and  starts  d 
aouth  towards  Atlanta.  In  one  of  the  contracts  for  the  shipment  of  the  ma- 
chinery, it  was  stipulated  that  the  machinery,  after  it  was  first  loaded,  should 
not  1)0  changed  to  other  cars,  but  should  go  through  on  the  same  cars  to  its 
destination.  It  was  stipulated  in  the  bill  of  lading  that  the  railroad  company 
should  not  be  held  liable  for  "any  loss  or  damage  arising  from  the  following 
causes,  viz.:  Fire  from  any  cause,  on  land  or  water,  «  «  *  freshets, 
floods,  weather,  *  *  *  explosions,  accidents  to  boilers  and  machinery, 
*  *  *  insufliciency  of  package  in  strength  or  otherwise,  rust,  dampness, '* 
«tc.  On  the  trial  of  the  case,  the  jury  returned  a  verdict  for  the  plaintiff. 
The  defendant  made  a  motion  for  a  new  trial,  which  was  overruled  by  the 
•court,  and  it  excepted.  The  view  we  take  of  this  case  renders  it  unnecessary 
for  us  to  discuss  all  of  the  47  grounds  of  this  motion.  There  are  certain  legal 
principles  which  control  the  case,  and  when  they  are  discussed  and  decided 
they  will  sufficiently  determine  the  liability  of  the  railroad  company  under 
this  form  of  action. 

1.  It  was  contended  by  counsel  for  the  plaintifC  in  error  that  tho  Western 
^  Atlantic  Railroad  Company  was  not  the  last  road  receiving  the  machinery, 
and  therefore  was  not  liable,  because  it  delivered  the  cars  containing  the  ma- 
chinery to  tiie  Georgia  Pacific  Railroad  Company.  The  court  below,  however, 
instructed  the  jury  that,  under  the  contracts  of  shipment,  the  Western  &  At- 
lantic Railroad  Company  was  the  last  road.  We  do  not  see  any  error  in  this 
charge.  This  was  a  through  bill  of  lading  from  Boston  to  Atlanta,  and,  ac- 
cording to  one  of  the  stipulations  therein,  the  machinery  was  to  be  delivered 
to  the  Exposition  Cotton  Mills,  in  Atlanta,  by  it  and  its  Hgents,  the  railroads 
mentioned  therein.  The  Western  &  Atlantic  Railroad  Company  was  one  of 
the  roads  mentloned^and  made  out  its  freight*biU  against  the  Exposition  Cot- 
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ton  Mills,  and  the  freight  charges  were  paid  to  it  by  the  Exposition  Cotton 
Mi  Us.  The  simple  fact  that  the  Western  &  Atlantic  Uailroad  Company  puslied 
these  cars  from  its  track  to  the  track  of  the  Georgia  Pacific  Railroad,  in  At- 
lanta, and  the  latter  carrying  the  cars  two  miles  and  a  quarter  to  the  mtUs* 
could  not  make  the  latter,  under  this  contract,  the  last  road  receiving  the 
machinery,  under  a  proper  construction  of  the  contract.  The  bill  of  lading 
upon  which  this  machinery  was  shipped,  stipulated  that  the  roads  therein 
mentioned  would  deliver  the  machinery  to  the  Exposition  Cotton  Mills,  in 
Atlanta.  It  does  not  seem  to  ns  to  make  any  difference  whether  the  Weatem 
&  Atlantic  Railroad  Company  delivered  the  machinery  to  tne  Exposition  Cot- 
ton Mills  in  drays,  wagons,  or  by  getting  the  Georgia  Pacific  Railroad  Com* 
pany  to  haul  the  cars  on  its  road  with  an  engine,  and  deliver  them  at  the  mills, 
two  miles  and  a'  quarter  from  the  depot  in  Atlanta.  The  Western  &  AtUntic 
Railroad  Company  claimed  protection  under  this  bill  of  lading;  but  if  it  is  en- 
titled to  protection  thereunder,  as  we  will  show  in  the  progress  of  this  opin* 
ion,  we  think  it  is  bound  by  tlie  other  terms  of  the  contract,  which  put  upon 
it  the  duty  to  deliver  this  freight  to  the  Exposition  Cotttm  Mills.  Besides,  it 
appears  that  the  Georgia  Pacific  Railroad  Company  received  nothing  for  car- 
rying these  cars  from  the  depot  to  the  mills,  but  that  the  Western  A  Atlantic 
Railroad  Company  received  tiie  whole  freight  cliarges. 

2.  We  now  come  to  the  main  and  important  point  in  the  case.  It  seems  to 
us  that,  under  the  pleadings,  the  case  was  tried  in  the  court  below  upon  a 
wrong  theory.  The  declaration  alleges  that  in  September,  1882,  the  defend- 
ant was  one  of  the  connecting  railroads  of  a  continuous  line  from  Boston, 
Mass.,  to  Atlanta,  Ga.;  that  on  the  20th  of  October,  1882,  it  received  from 
the  East  Tennessee,  Virginia  &  Georgia  Railroad  Company,  at  Dalton,  Ga., 
the  following  cotton-mill  machinery,  (describing  it;)  that  the  machinery  was 
of  a  delicate  nature,  and  easily  injured  by  exposure  to  rain  or  moisture;  that 
it  was  negligently  transported  by  the  defendant  in  open  cars,  so  that  it  was 
exposed  to  rain,  and  was  rained  on  for  five  days,  and  greatly  injured  and 
damaged.  The  case  was  tried  in  the  court  l)elow  on  the  idea  tliat  it  whs  an 
action  brought  under  section  2084  of  our  Code.  All  the  rulings  and  chai^pes 
of  the  trial  j  udge  were  predicated  upon  that  idea.  It  will  be  observed  that  no 
allegation  is  made  in  the  declaration  that  the  goods  were  received  by  the  West- 
ern &  Atlantic  Railroad  Company  as  in  "good  order,''  but  the  allegation  is 
simply  that  they  were  received  by  it  from  the  East  Tennessee,  Virginia  & 
G^rgia  Railroad  Company.  From  the  evidence  offered  and  the  points  made 
on  the  trial  by  the  defendant's  counsel  in  the  court  b^Iow,  it  would  seem  that 
his  idea  was  that  this  was  a  common-law  action,  and  not  founded  on  the  rule 
of  liability  laid  down  in  the  Code.  We  are  inclined  to  think  that  counsel  for  the 
defendamt  was  right,  and  the  trial  judge  wrong.  The  liability  of  the  railroad 
company  in  the  two  actions  is  entirely  different.  The  Code,  ^  2084,  declares 
that  "  where  there  are  several  connecting  railroads  underdifferent  companies, 
and  the  goods  are  intended  to  be  transported  over  more  than  one  railroad, 
esich  company  shall  be  responsible  only  to  its  own  terminus,  and  uutil  deliv- 
ery  to  the  connecting  road.  The  last  company  which  has  received  the  goods 
as  *  in  good  order'  shall  be  responsible  to  the  consignee  for  any  damage,  open 
or  concealed,  done  to  the  goods;  and  sucli  companies  shall  settle  among  them- 
selves the  question  of  ultimate  liability."  Our  Code  declares  that  the  plain* 
tiff  "shall  plainly,  fully,  and  distinctly  set  forth  his  cause  of  action.  Wethink 
that  when  a  plaintiff  sues  a  railroad  company  for  loss  or  damage  to  goods  in^ 
transitUt  and  relies  upon  the  provisions  of  this  statute  for  recovery,  he  should 
put  the  defendant  upon  notice  thereof,  by  proper  allegations  in  his  declani^ 
tion.  As  we  have  said  before,  the  proof  to  be  made  in  the  case,  and  the  li»^ 
bility  of  the  company,  are  entirely  different  in  the  two  actions.  Under  this 
section  of  the  Code,  when  the  last  road  receives  freight  as  in  good  order,  it  is 
estopped  by  this  statute  from  setting  up  any  defense  as  to  the  loasor  injury  oC 
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tlie  goods,  except,  perhaps,  that  they  were  injured  or  damaged  before  ship- 
ment. It  cannot  relieve  itaelf  of  liability  by  showing  tliat  the  goods  were 
damaged  on  other  railroads.  It  is  bound  to  pay  all  damage  occnrring  to  the 
^oods  on  its  connecting  lines,  and  trust  to  a  settlement  with  its  connecting 
lines,  or  with  the  road  which  actually  did  the  injury.  While,  on  the  other 
hand,  if  aued  on  its  common-law  liability,  the  railroad  company  can  relieve 
itself  of  liability  by  showing  that  the  goods  were  damaged  on  a  connecting 
line  before  it  received  them.  Although  the  presumption  of  law  would  be 
that  the  last  road  received  the  freight  in  good  order,  it  could  rebut  that  pre- 
aiimption  by  prool  Under  this  form  of  action,  the  last  road  is  also  entitled 
to  all  the  bene6ts  and  exceptions  reserved  in  the  contract  made  between  the 
shipper  and  the  first  carrier  who  received  the  goods,  whera  it  is  a  through 
contract.  In  this  case  the  defendant  offered  proof  to  show  that  the  machin- 
ery was  damaged  before  the  defendant  received  it;  and  the  coort  refused  to 
allow  the  proof  to  be  made.  It  also  tried  to  avail  itself  of  the  benefits  and  ex« 
oeptions  of  the  contract  made  with  the  first  carrier,  and  this  was  also  disal- 
lowed  by  the  court.  We  think  that,  under  this  declaration,  the  defendant 
was  entitled  to  relieve  itself  of  liability  by  nial<ing  this  proof. 

3.  This  contract  in  the  bill  of  lading,  limiting  the  liability  of  the  carrier^ 
would  not  have  been  a  good  contract  in  Georgia;  but  it  seems  that  under  the 
laws  of  Massachusetts  it  is  a  good  contnict  in  that  state.  It  not  being  in« 
tended  by  the  parlies  to  take  effect  wholly  in  Georgia,  but  to  be  partly  per- 
fornted  in  several  different  states,  including  Massachusetts,  it  can  be  enforced 
here.  It  would  be  unjust  to  hold,  under  this  declaration,  that  tlie  defendant 
company  could  not  avail  itself  of  tiie  benefit  of  this  contract,  and  that  it  mast 
pay  the  damtiges  here,  and  st'ttle  with  its  connecting  lines,  when  those  con- 
necting lines,  under  the  Jaws  of  their  states,  could  rely  upon  the  contract  and 
defeat  a  recovery,  when  sued  by  the  Georgia  company.  Of  course,  none  of  the 
carriers  could  exempt  themselves  from  liability  arising  from  their  own  negli* 
gence.  Although  the  goods  were  shipped  at  the  owner *s  risk,  and  the  car* 
riers  were  not  to  be  liable  for  damage  caused  by  the  weather  or  rust,  still,  if 
the  damage  was  csiused  by  the  weather  or  rust,  occasioned  by  the  negligence 
of  the  carrier,  or  by  unreasonable  delay  upon  the  road,  the  carrier  guilty  of 
the  negligence  would  be  liable.  The  owner  could  well  say:  **  While  I  agreed 
to  take  the  risk,  I  did  not  agree  to  take  the  risk  of  your  neglig*ince.  I  agreed 
to  take  the  risk  of  the  weather  in  open  cars,  if  delivered  within  a  reasonable 
time;  but  I  did  not  agree  to  take  the  risk  of  the  weather  for  over  thirty  days* 
when  you  should  have  delivered  in  ten." 

We  also  think  that,  if  the  shipper  of  this  machinery  agreed  that  it  might  be 
loaded  and  transferred  upon  open  cars,  the  railroads  should  not  be  held  liable 
for  any  damage  caused  by  its  being  so  loaded,  or  any  dami^e  which  occurred 
during  its  transportation  by  reason  of  its  being  in  open  cars.  The  carrier 
should  be  held  liable  only  for  its  own  negligence,  or  for  the  damage  caused  by 
its  unreasonable  detention  on  the  road.  If  ordinary  diligence  required  the 
carrier  to  cover  these  cars  during  a  detention  on  the  road,  and  it  failed  to  do 
so,  it  would  be  liable  for  any  damage  occurring  while  thus  detained,  if  the 
damage  arose  from  the  want  of  such  covering.  These  being  the  rules  of  law 
controlling  this  case,  under  the  pleaiUngs,  and  the  trial  judge  having  failed  to 
apply  them»  it  follows  that  his  judgment  must  be  reversed. 


BossKR  et  cU.  V.  Dauden. 
(Supreme  Court  of  Oeorgia,    November  5, 1S88.) 

PaiXOIPAL  ANP  AOBHT^LXABILITT  OF  THIRD.  PBRSON  TO  UXDIBCLOSCD  PRINCfPAIi. 

An  undisclosed  principal,  who  has  intrusted  ootton  to  a  cotton-buyer,  and  directed 
him  to  ship  it  in  his  own  name  to  commission  merchants,  cannot  recover  the  pro- 
ceeds from  the  latter,  where  they  have,  before  notice  of  the  agency,  aocountea  to 
the  agent.    . 
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Error  from  city  court  <^  Atlanta;  Van  Epps,  Jadge. 

Action  by  Darden  to  recover  the  proceeds  of  cotton  sold  by  Rosser,  Armi- 
stead  &  Co.,  commission  merchants.  The  jury  rendered  a  verdict  for  plain- 
tiff. Defendants  moved  for  a  new  trial,  which  was  refused,  and  they  ex- 
cepted. 

X.  Z.  Roper  and  /.  A,  Andersotit  for  plaintiffs  in  error.  CandUrt  Thomp- 
son iSs  Candler^  for  defendants  in  error. 

Simmons,  J.  It  appears  from  the  record  in  this  case  that  Darden  raised 
12  bales  of  cotton  on  his  farm,  which  he  carried  to  Milner,  and  stored  in  the 
Empire  warehouse.  He  then  turned  it  over  to  English,  a  merchant  and  cot- 
ton-buyer, of  Milner,  with  the  understanding  and  agreement  between  him 
and  English  that  English  was  to  ship  it  in  his  own  name  to  a  commission 
mercliant  in  Atlanta.  He  agreed  to  this,  because  he  thought  English  ooald 
get  a  better  price  for  it  if  shipped  in  Englishes  name.  English  aceordingly 
shipped  the  cotton  in  his  own  name  to  the  plaintiffs  in  error,  taking  the  bill 
of  lading  in  his  own  name,  and  sending  a  duplicate  thereof  to  the  plaintiffs  in 
error.  English  was  indebted  to  the  plaintiffs  in  error  at  the  time  the  cotton 
was  shipped  to  them.  When  they  received  the  cotton  they  sent  English,  at 
his  request,  $1,000  more,  with  which  to  purchase  other  cotton  to  be  shipped 
to  them»  They  sold  Darden's  12  bales  of  ootton,  and  accounted  to  English 
for  the  sale  thereof.  English  subsequently  failed,  by  reason  of  his  storehouse 
and  goods  having  been  consumed  by  Ore.  The  plaintiffs  in  error  in  these 
transactions  knew  nothing  of  Darden,  had  never  heard  of  him,  or  that.tliis 
<x>tton  belonged  to  him,  and  dealt  only  with  English.  Darden  brought  this 
action  against  the  plaintiffs  in  error  for  the  proceeds  of  the  cotton,  and  the  jury 
returned  a  verdict  in  his  favor  for  the  same.  The  plaintiffs  in  error  moved 
for  a  new  trial  upon  several  grounds.  The  motion  was  overruled,  and  they  ex* 
cepted.  Among  the  grounds  taken  in  the  motion  was  that  the  verdict  was 
contrary  to  the  evidence.  While  the  law  seems  to  be  well  settled  that  a  prin- 
cipal may  take  advantage  of  any  contract  made  by  his  agent,  whether  the 
agency  is  disclosed  or  undisclosed,  we  do  not  think  that  the  rule,  pure  and 
simple,  applies  to  this  case,  under  the  facts  as  disclosed  by  this  record.  While 
the  facts  show  that  English  was  the  agent  of  Darden,  they  show,  f urtlier,  that 
by  agreement  this  agency  was  to  be  concealed  from  third  parties;  the  cotton 
being  shipped  in  tlie  name  of  English  in  order  that  a  better  price  miglit  be 
obtained.  We  think  that,  where  a  principal  agrees  that  the  agency  may  be 
concealed,  the  rule  above  announced  applies,  with  this  qualilication:  that 
tliird  parties  contracting  with  the  agent  would  be  entitled  to  all  the  equities 
and  all  the  defenses  which  they  would  have  had  against  the  concealed  a^ent, 
the  same  as  if  they  had  treated  with  iiim  as  principal.  In  this  case  the  plain- 
tiffs in  error  had  no  knowledge  of  the  principal,  nor  could  they  have  had  if 
they  had  inquired  of  English,  the  agent;  because,  as  before  said,  it  waa  tlie 
agreement  that  his  agency  should  l>e  concealed.  It  would  be  wix>ng,  m  our 
opinion,  to  allow  the  principal,  after  he  has  anthorixed  his  agent  to  sell  and 
receive  the  proceeds  of  sale,  and  after  the  proceeds  of  the  sale  have  been  paid 
to  his  agent,  and  the  agent  has  failed,  to  recover  the  money  from  third  par- 
ties, without  allowing  the  third  parties  their  defenses  against  such  concealed 
agent.  The  record  shows  that  Darden  voluntarily  clothed  English  with  the 
apparent  ownership  and  the  authority  to  sell  this  cotton,  and  to  receive  the 
proceeds  thereof.  Where  an  owner  has,  by  his  own  voluntary  act  or  consent, 
given  to  another  such  evidence  of  the  right  of  selling  his  goods  as,  acct)rding 
to  the  custom  of  trade,  or  the  eomnton  understanding  of  the  world,  usually  ac- 
companies the  authority  of  disposal,  or  hiis  given  tlie  external  indicia  of  the 
right  of  disposing  of  his  property,  he  loses  the  right  of  following  it.  "How- 
ever  the  possessor  of  such  external  indicia  may  abuse  the  confidence  of  his 
principal,  a  sale  to  a  fair  purchaser  divests  the  first  title,  and  the  authority 
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^'to  sell,  80  conferred,  whether  real  or  apparent,  i 
it.  Note  to  Williams  v.  MerU,  25  Amer.  Dec.  ( 
V.  .Busk,  15  East.  38;  Qeorffe  v.  Clagett,  2  Smith 
Dotos.    The  verdict,  therefore,  was  contrary  to 

:  ^tiry  to  discuss  the  other  grounds  of  the  inotio 

.reversed. 


Ansley  0.  Green 
(Supreme  Court  of  OeorQicL,    No\ 

■  Jl.    KVIDBNCI— PiiRCiL  TO  EXTXAIN  WRITING— AUCTIOJ 

Code  Ga.  §§  2757,  8801,  making  parol  evidence 
and  incomplete  written  contracts,  the  following  1 
randnm  of  the  sale  of  a  house  and  lot:  **Lovel 
^naley,  May  22d,  lS8d;  Dr.  Green,  13,475. » 
'9.  Sakb— Plbadino. 

A  declaration  in  an  action  for  breach  of  the  oonti 

dum,  is  not  demurrable  though  in  the  name  of  ** 

"While  in  the  memorandum  of  sale  the  name  was  **: 

8.  Vendor  and  Vendee— Auction  Sale— Liability 

Tiie  purchaser  of  a  house  and  lot  at  public  au< 
-with  his  bid,  may  be  sued  for  damages  by  the  ven( 
notice,  has  been  resold  at  auction  for  a  less  sum. 

Srror  from  superior  court,  Fulton  county;  Hit 

Action  by  Mrs.  Frank  J .  Ansley  against  H. 

« occasioned  by  the  refusal  of  defendant  to  comp 

.at  an  auction  sale  of  land  of  plaintiff.    Plain ti 

italning  defendant's  demurrer  to  the  declaratio 

Dillon,  5  S.  £.  Bep.  770,  referi-ed  to  in  the  opii 
.syllabus:   '* Under  Code  Qa.  §§  2757,  8801,  mals 

to  explain  all  ambiguous  and  incomplete  writ 
.auctioneer's  memorandum  of  sale  of  land  may 

boundaries  of  the  land  referred  to  in  the  writtci 

•  the  parties  named  was  the  owner,  and  which  tli 

Candler,  Thompson  <&  Candler,  for  plaintiff  i 
:  for  defendant  in  error* 

Simmons,  J;  This  was  an  action  brought  t 
:for  damages,  wherein  she  alleged  tliat  on  the  2 
.agents,  Frlerson  &  Scott,  auctioneers,  she  expu; 
^to  the  highest  bidder,  a  ceitain  house  and  lot  in  t 
.in  the  declaration;  that  the  terms  of  sal^  we 

•  at  the  sale,  before  the  bidding  commenced:  am 

.and  there  sold  to  H.  H.  Green  for  the  sum  of 

.and  best  bidder;  that,  when  said  Green  made  hii 

-of  the  printed  hand-bills  distributed  at  the  sal 

•describing  the  property  and  terms  of  sale,  a  co] 

.a  part  of  the  declaration;  that  said  bid  was  acct 

4igent8  of  the  plaintiff,  and  an  entry  and  me 

there  made  on  their  books  of  sale,  as  follows: 

JFrank  J.  Ansley,  May  22nd,  1886;  Dr.  Green,  I 

ther  alleged  that  after  the  property  was  knocked 

said,  he  refused  to  comply  with  the  terms  of  th€ 

gave  him  notice  that,  unless  he  did  comply  the 

resell  the  propei-ty  at  his  risk,  and,  thedefendan 

his  contract,  she  did,  within  a  reasonable  time 

day  of  August,  1886,  after  proper  advertising  ai 

resell  the  property;  that  said  last  sale  was  a  fa 

was  bid  off  by  one  Crockett,  he  being  the  highes 
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of  81,825,  being  9650  less  than  Green  had  contracted  to  pay  therefor.  To- 
this  declaration  the  defendant  filed  the  following  demurrer-  (1)  that  said 
declaration  on  its  face  shows  only  a  parol  agreement,  if  it  shows  any  agree- 
ment at  all,  as  to  the  sale  of  said  property,  and  that  it  does  not  set  ap  or  show 
anything  that  takes  the  case  out  of  the  statute  of  frauds;  (2)  such  suits  can 
only  be  maintained  against  bidders  at  judicial  sales,  and  the  declaration  does 
not  show  that  this  was  a  judicial  sale.  The  court  sustained  the  demurrer 
upon  the  first  ground.    The  plaintiff  excepted*  and  assigned  error  thereon. 

1.  We  think  the  court  erred  in  sustaining  the  demurrer.  When  Green's 
bid  was  accepted  by  the  auctioneers,  they  ^came  his  agents,  and  were  au- 
thorized to  make  an  entry  of  the  sale  in  their  books;  which  would  bind  him. 
The  entry  they  made  gave  tlie  name  of  the  lot  which  had  been  sold,  to-wit, 
"Lovely  Decatur  home,''  and  stated  the  name  of  the  seller  or  owner,  the  date, 
the  name  of  the  purchaser,  and  the  price.  Under  the  ruling  of  this  oourt  in 
the  case  of  Mohr  v.  Dillon,  5  S.  E.  Ilep  770,  this  memorandum  was  safficieat 
to  go  to  the  jury,  and  parol  testimony  would  have  been  admissible  to  expUun 
any  ambiguity  therein,  if  there  was  any.  It  is  due  to  the  able  and  learned 
judge  in  the  court  below  to  say  that  this  decision  had  not  been  pronounced 
when  his  judgment  in  this  case  was  rendered.  See,  also,  upon  this  subject,. 
Batem-  Auct.  153,  and  illustrations  and  cases  cited. 

2.  But  it  was  argued  by  counsel  for  the  defendant  in  error  that,  while  tlie 
decision  of  the  court  below  in  sustainmg  the  demurrer  on  the  first  i^round 
may  have  been  erroneous,  yet,  if  the  demurrer  could  have  been  sustained 
on  the  second  ground,  the  judgment  should  be  affirmed  by  this  court;  andi 
he  contends  that  the  judge  below  ought  to  have  sustained  the  demurrer  upon, 
the  second  ground,  to-wit,  that  such  a  suit  as  this  can  only  be  maintained 
againdt  a  bidder  at  a  judicial  sale.  We  do  not  think  the  demurrer  oould  have 
been  sustained  on  this  ground.  It  is  well  settled  that  where  personal  or  real 
property  has  been  exposed  for  sale  and  sold  at  public  auction,  and  the  pur- 
chaser has  refused  to  comply  with  his  bid,  the  vendor  may  maintain  an  action 
for  damages.  Batem.  Auct.  195,  and  notes ;  2  Add.  Gont.  §  528;  Wood's  Mayne 
Dam.  282,  and  authorities  there  cited;  Sedg.  Lead.  Gas.  230;  Qtmion  v.  Norris^ 
49  N.  H.  376.  See,  also,  HaUroad  Co.  v.  Bvans,  6  Gray,  25:  Sedg.  Lead. 
Gas.  34.  While  this  suit  appears  to  be  for  the  difterence  between  the  amount. 
bid  at  the  first  sale  and  the  amount  which  it  brought  at  the  second  sale,  the 
question  of  the  measure  of  damages  was  not  argued  before  us.  Upon  this 
subject  the  authorities  seem  to  differ,  some  holding  that  the  proper  measure- 
of  damages  is  the  difference  between  the  price  at  the  first  sale  and  the  second, 
and  others  holding  that  it  is  the  difference  between  the  price  at  the  first  sale 
and  the  true  marketable  value  of  the  land  or  goods  at  the  second  sale;  but  on. 
this  subject  we  express  no  opinion,  as  it  was  not  argued  before  us. 

3.  It  was  also  argued  by  counsel  for  the  defendant  in  error  that  the  court 
did  right  to  sustain  this  demurrer,  because  the  declaration  was  brought  in 
the  name  of  Mrs.  Alice  McPherson  Ansley,  while  in  the  memorandum  of  sale 
the  name  was  ''Mrs.  Frank  J.  Ansley."  It  is  very  likely  that  the  name  in  the 
memorandum  was  that  of  her  husband,  and,  if  that  is  so,  we  think  it  could 
be  explained  by  parol,  and  that  she  would  be  allowed  to  show  that  Frank  J. 
Ansley  was  the  name  of  her  husband,  and  that  the  words  ''Mrs.  Frank  J." 
were  applied  to  her  in  the  memorandum,  and  that  she  was  the  real  owner  of 
the  land  exposed  for  sale.    Judgment  reversed. 


Parkkr  v.  Bray. 

(Supreme  Court  of  Georgia.    November  21, 1888.) 
1.  Appeal— Review— Objections  to  Evidence. 

An  objection  to  the  admission  of  evidence  will  not  be  ^nsidered  where  it  does  nol 
show  the  groand  upon  which  it  is  baaed. 
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L     SXBCUTOBS  AND  ADMINISTRATORS— SUIT  BT  AdMINISTT 

One  suinR  as  administrator  need  not  prove  his  adn 
in  defendant's  pleadings. 
J-  -Ajppbai^—Reyibw— Record— Clerical  Erbob. 

Judgment  will  not  be  reversed,  on  appeal,  on  the  g 
in  September,  1887,  was  prematurely  brought,  where 
shows  that  interest  was  claimed  up  to  November  1, 1 
stiows  that  interest  was  claimed  from  November  1, 
clerical  error  the  court  may  look  from  the  record  to  tl 

£rror  from  superior  court,  Johnson  county,  Hin 
V.  S,  Hohinson,  by  Harrison  <fe  Peeples,  forplah 
for  defendant  in  error. 

SIMMO^^s•  J.  Kvans  Parker,  as  administrator 
Bray  upon  an  open  account,  in  September,  1887,  f( 
chase  luoney  and  interest  du^  his  intestate  by  Bra; 
^b  per  acre.  The  account  is  dated  1882,  and  contt 
S20,  January  4,  1884,  and  the  other  for  $10.  Feb 
bill  of  particulars  interest  is  claimed  on  the  balanc< 
1888.  The  defendant  pleaded  not  indebted  and  t 
The  jury  returned  a  verdict  for  the  plaintiff,  and  t 
tion  for  a  new  trial,  which  was  overruled,  and  he  i 

1.  The  lirst,  second,  and  third  grounds  of  the  n 
that  the  verdict  was  contrary  to  law,  and  to  the  ev 
evidence  was  sutlicient  to  authorize  tlie  finding  of  i 
milted  no  error  in  not  granting  a  new  trial  on  thes 

2.  Tlie  fourth  ground  complains  of  the  court'i 
schedule  of  property  made  by  the  defendant  as  g 
consider  this  ground,  because  it  does  not  show  the 
tiou  WHS  made  in  the  court  below  to  this  schedule, 
ing  so  often  that  it  has  become  monotonous. 

3.  The  fifth  and  sixth  grounds  complained  of  th( 
that,  **  when  one  sues  as  administrator,  he  need  no 
ship;  unless  the  defendant  specially  denies  it  in  his 
error  in  this  instruction.  We  do  not  think  that, 
necessary  for  the  administrator  to  put  in  his  letten 
his  administratorship  is  denied  by  the  defendant  in 

4.  Counsel  for  the  plaintiff  in  error  insisted  befo 
tnrely  brought,  because  the  bill  of  particulars  at 
showed  that  tlie  account  was  not  due,  because  inte 
of  pai-ticulars  up  to  November  1,  1888,  the  action  1 
September,  1887.  This  claim  of  interest  to  Nover 
transcript  of  the  record;  but  in  the  bill  of  particuln 
tion  of  exceptions  it  is  stated  that  this  interest  wa; 
1, 1888.  The  evidence  shows  that  the  land  was  p 
While  we  are  generally  bound  to  go  by  the  facts 
when  an  evident  clerical  error  is  apparent  in  the  tr 
think  we  are  justified  in  looking  to  the  bill  of  exce 
dates;  and  in  this  case  the  bill  of  exceptions  showa 
only  from  ttie  1st  of  Noveml^er,  1888,  instead  of  tl 
as  the  transcript  of  the  recoi*d  has  it  There  is 
point,  and  the  Judgment  Is  affirmed. 


Brinson  v.  Fairoloth. 

(Supreme  Court  of  Oeorgla.    Noveml 

1.  New  Tbial— Newlt-Discoverbd  Evidence— Cumula' 

Newly-discovered  evidence  of  the  same  kind  as  tha 

and  going  to  the  same  point,  is  cumulative,  and  there 


Digitized  by 


Google 


"924  80XrrHiCA8TEEK  REPORTER.  [Gft. 

"2.  SA1lf1S--Ml8TAKB  rS  TB8TIM0NT. 

Discovery,  after  the  trial,  that  a  witness  for  the  prevailing  party  made  a  mistake 
in  his  testimony,  is  not  cause  for  a  new  trial,  when  a  correction  of  the  mistAkis 
would  not  he  decisive  of  the  controversy,  and  when  there  is  no  explanation  of  wbj 
the  fact  touching  which  the  mistake  was  made  was  not  shown  hy  other  witnesses 
to  be  what  it  really  was. 

S.  TBIAlr—CONTROL  OP  JURT. 

It  is  not  improper  for  the  court  to  send  the  jury,  under  the  charge  of  a  swoni 
bailiff,  to  the  only  public  house  in  the  town  or  villaee  where  the  court  aits,  to  obtain 
a  meal  at  the  public  expense,  though  the  house  be  kept  by  one  of  the  oonnael  in  the 
cause  with  which  the  jury  is  charged;  he  being  also  a  brother-in-law  of  his  clieni, 
in  whose  favor  the  verdict  was  subsequently  rendered. 
'iSyllcLbus  by  the  Court) 

Error  from  superior  court,  Emanuel  countj;  Hikes,  Judge. 

Josiah  Hollands  T.  H.  Potter,  Cain  &  PolhUl,  and  Gamble  <fr  Hmtter.  for 
plaintiff  in  error.  Alfred  Herrington  and  Twt^gs  4&  Verder^  for  defendant 
in  error. 

Bleckley.  C.  J.  Brinson,  the  plaintiff  in  error,  is  the  step-son  of  the  de- 
fendant in  error,  Mrs.  Fairclotb,  formerly  Mrs.  Brinson.  He  was  tiie  ad- 
ministrator upon  his  father's  estate,  in  which  she,  as  widow  of  the  deceased, 
took  dower.  Before  the  commissioners  made  their  return,  he  purchased  her 
dower  estate,  paid  her  the  price  agreed  upon,  $400,  and  took  her  deed  of  con- 
veyance. She  afterwards  became  dissatisfied  with  the  bargain,  and  filed  her 
^ill  for  a  rescission  of  the  contract,  and  for  cancellation  of  tlie  deed,  alleging 
fraud  and  misrepresentation  on  his  part  in  making  the  purchase.  The  juiy 
iound  in  her  favor,  and  he  moved  for  a  new  trial,  which  motion  the  cooit 
-overruled.  The  uncontested  facts  are  that  the  dower  lands  in  the  homestead 
•tract,  as  finally  laid  off,  consisted  of  200  acres;  that  tlie  commissioners  to  de- 
fine the  dower  acted  upon  the  matter  twice, — the  first  time  several  months  be- 
fore the  purchase,  and  the  second  time  several  raonlhs  afterwards;  that  they 
laid  off  at  first  83  acres  only;  that  tliey  reconsidered  their  action,  and  deter- 
mined to  increase  the  quantity  to  200  acres;  and  that  after  this  decision  was 
•arrived  at  some  interval  elapsed,  and  then,  in  the  spring  of  1886,  they  actually 
laid  off  the  200  acres.  Their  return  was  dated  in  February,  filed  in  March, 
-and  made  the  judgment  of  the  court  in  December,  of  that  year.  The  deed 
from  Mrs.  Brinson,  now  Mrs.  Faircloth,  to  Brinson,  was  executed  in  October 
•of  the  previous  year,  (1885.)  It  leaves  the  number  of  acres  blank,  and  con- 
veys all  right,  title,  or  interest  she  has  or  may  have  as  her  dower  in  the  lands 
-of  her  late  husband,  agreeably  to  a  return  of  the  commissioners,  "to  be  made, " 
-etc.  The  evidence  strongly  indicates  that  the  reason  the  commissioners  laid 
•off  at  first  only  83  acres  was  that  Brinson,  the  administrator,  did  not  show  to 
the  commissioners  all  the  lands  of  his  intestate,  or  produce  ail  the  title  deeds. 
It  was  the  discovery  of  this  fact  which  induced  them  to  reconsider.  That, 
before  the  widow  sold  to  Brinson,  the  commissioners  did  reconsider*  and  agree 
among  themselves  to  increase  the  dower  in  the  homestead  tract  to  200  acres, 
seems  certain.  Brinson  himself  says  this  was  so,  and  that  he  so  informed 
her.  8he  denies  that  he  gave  her  the  information,  or  that  she  had  it  from  any 
other  source.  On  the  contrary,  she  alleges  and  testifies  that  he  represented  to 
her  that  but  80  acres  had  been  allowed,  and  in  reliance  on  that  stat^^ment  she 
made  the  sale  and  donveyance,  knowing  nothing  of  any  reconsidemtion  by  the 
connnissioners. 

1.  A  new  trial  is  claimed  because  of  the  newly-discovered  evidence  of  Kirk- 
land,  who  will  testify  that  Mrs. Faircloth  is  his  sister;  that  she  resided  in  his 
family  when  negotiations  were  in  progress  between  her  and  Brinson;  that  she 
then  knew  the  commissioners  had  determined  on  allowing  her  200  acres;  that 
he  advised  her  to  sell  to  Brinson,  expressing  the  opinion  that  S400  was  enough, 
and  that  she  also  thought  it  sufficient.  The  whole  relevancy  of  this  consists 
In  its  bearing  upon  the  disputed  question  as  to  whether  Mrs.  Faircloth  knew 
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l3ef ore  she  convejed  to  Brinson  that  the  commissioners  had  Reconsidered  their 
first  action,  and  determined  to  allow  her  200  acres.  And  on  this  question  it 
is  cumulative,  for  Brinson  testified  at  the  trial  that  he  himself  gave  her  the 
Information.  The  newly-dlscov<^red  evidence,  therefore,  would  be  more  evi^ 
clence  of  the  same  kind  to  the  same  point.  It  would  go  to  support  Brinson, 
and  to  discredit  his  adversary  as  a  witness. 

2.  Pughley,  one  of  the  commissioners,  and  a  witness  for  Mrs.  Fairdoth, 
made  affidavit  after  the  trial  that  he  was  mistaken  in  his  testimony  to  the  ef- 
fect that  the  meeting  of  the  commissioners  to  reconsider,  and  their  agreement, 
to  lay  off  200  acres,  were  in  1886;  and  tiiat,  on  refreshing  his  memory,  he 
knows  the  meeting  and  agreement  took  place  between  January  and  June, 
1885.  According  to  the  previous  decisions  of  this  court,  the  mistake  of  a  wit« 
ness  may  or  may  not  be  cause  for  a  new  trial.  Wilson  v.  Brandon,  8  Ga.  136; 
Tarver  v.  McKay,  15  Ga.  552;  Jones  v.  McCrea,  37  Ga.  48;  Scofleld  v. 
iState,  54  Ga.  635;  Jossep  y.  Stapleton,  57  Ga.  144;  Booker  v.  Woiii,lU  Id. 
236;  Valentine  v.  Weil,  67  Ga.  15;  Maddox  v.  Osford,  70  Ga.  179.  Here  a 
correction  of  the  mistake  would  not  be  at  all  decisive  of  the  merits  of  the  case» 
lor  it  might  be  very  true  that  the  commissioners  agreed  to  the  change  from 
83  acres  to  200*  and  Mrs.  Faircloth  not  have  been  informed  of  It.  Her  knowK 
edge  of  it  was  the  important  matter.  Brinson  swears  she  had  such  kno wledge^ 
and  she  swears  she  did  not  have  it.  The  case  turns  upon  the  credibility  of 
the  one  as  compared  with  the  other;  and  at  bottom  this  newly-discovered 
fact  would  only  tend  to  impeach  her  by  some  sliglit  corroboration  of  him.. 
All  it  would  do  for  the  case  would  be  to  render  his  story  more  probable,  and 
thus  indirectly  we^iken  the  force  of  her  contradiction.  Moreover,  if  the  fact 
ivHS  as  Pughley  now,  after  refreshing  his  recollection,  says  it  was,  It  could 
most  probably  have  been  proved  at  the  trial  by  some  of  the  other  commis^ 
sioners.  It  was  not  a  fact  unknown  to  Brinson;  and,  if  he  relied  upon  it» 
why  did  he  no.t  prove  it  by  some  of  them  ?  He  knew  the  commissioners  had 
met  and  decided  on  the  200  acres  before  he  traded  with  his  step-mother;  and,, 
-when  Pughley  testified  it  was  afterwards,  why  did  he  not  call  witnesses  to- 
contradict  him?  There  is  no  explanation  either  of  his  failure  to  do  this,  or 
of  his  failure  to  be  ready  with  witnesses  to  prove  the  real  time  of  the  transact 
tion  before  he  announced  ready  for  trial.  As  the  return  of  the  commission* 
ers  was  not  made  till  long  after  his  purchase,  he  must  have  anticipated  that 
it  woXild  become  material  to  show  that  the  decision  to  which  the  return  gave- 
effect  was  made  before.  If  the  commissioners,  other  than  Pughley,  were  in- 
accessible in  time  to  avail  him,  he  might  excuse  his  apparent  want  of  diii-^ 
gence,  but  no  such  excuse  is  in  the  record. 

3:'  One  of  the  counsel  for  Mrs.  Faircloth  was  her  brother^in-iaw,  and  kept 
the  hotel  in  the  county  town  where  the  court  was  held.  While  the  jury  were- 
charged  with  the  case,  the  court  sent  them  to  the  hotel,  duly  attended  by  a 
sworn  bailiff,  to  take  a  meal  at  the  public  expense.  They  had,  so  far  as  ap- 
pears, no  improper  communication  with  any  one,  and  neither  said  nor  heard 
anything  touching  the  case.  The  record  is  silent  as  to  any  other  inn  or  pub- 
lic house  at  which  the  jury  could  have  been  entertained,  and  we  take  it  for 
granted  there  was  no  other.  Ko  impropriety,  or  even  irregularity,  appears  iu 
what  the  court  did.  In  this  degenerate  age,  jurors  must  eat.  It  follows  that 
they  are  to  be  sent  when  necessary  to  where  they  can  get  something  to  eat, 
and  to  the  only  place  of  that  kind,  when  there  is  but  one  in  town.  It  was. 
said  in  the  argument  that  the  veiy  atmosphere  of  the  hotel  was  charged 
with  inHuence  in  favor  of  the  landlord's  kinswoman  and  client.  If  the  jury 
were  hungry,  most  likely  the  table  neutralized  the  atmosphere  during  the  short 
time  they  were  exposed  to  its  influence. 

In  the  other  grounds  of  the  motion  for  a  new  trial  we  discover  nothing^ 
calling  for  separate  notice.  If  Mrs.  Faircloth  testified  truly, — and  the  jury' 
certainly  believed  her, — the  verdict  was  warranted.    It  is  of  doubtful  public 
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policy  to  uphold  the  purchase  bj  an  administrator  of  a  dower  e^te,  made  be- 
fore the  return  of  the  commissioners  has  been  filed  and  finally  acted  apoa 
by  the  court.  Such  a  purchase  by  one  occupying  a  sort  of  confidential  reia- 
.tion  to  the  widow»  and  also  having  duties,  it  may  be,  in  behalf  of  heiiB  and 
.creditors  to  resist  the  return  of  the  commissioners,  is  rather  too  hasty.  Tbd 
.administrator  represents  heirs  and  creditors  in  proceedings  by  the  widow  to 
Jay  off  and  assign  dower.  Code,  g§  4043, 4047.  In  this  case,  it  seems  anfort- 
unate  that  the  administrator  did  not  wait  until  the  prooeedinga  were  con- 
cluded.   Judgment  affirmed. 


BoBSON  V.  Harris. 
(Supreme  Court  of  Georgitu    November  21, 1888.) 

1.  EXECUTOKS  AND  ADMIWI8TRATOB8— AlLOWANOB   TO   WiDOW  —  APPRAlSlEBfl*  R«TrB3r. 

On  the  trial  of  objections  to  the  return  of  appraisers  setting  apart  a  year's  sap- 
port,  the  burden  of  proof  is  upon  the  cayeator.    Prima  facie  the  retom  is  oorrect 

.2.  WlTHKSS— COMPBTBNCY— TBAK6AOTION8  WITH  DiBCBDBXT. 

llie  caveator  is  not  a  competent  witness  to  prove  a  contract  with  the  deceased, 
and  his  own  compliance  therewith,  where  such  contract  is  the  basis  of  hla  objeiv 
tion  to  the  year's  support  of  the  widow  as  assigned  by  the  appraisera. 
^  8am B. 

Wben  a  party  to  the  case  on  trial  is  incompetent  to  prove  the  facts  on  which  hb 
title  rests,  he  is  Incompetent  to  prove  the  more  general  fact  of  his  ownership,  is 
connection  with  such  other  facts. 
»(Syllabu8  by  the  Court) 

Error  from  superior  court,  Washington  county;  Hines,  Judge. 

Objections  by  Robsou,  trustee,  to  the  return  of  appraisers  granting  a 
widow's  allowance  to  Mrs.  Harris,  Objections  overruled  by  the  ordinary, 
.and  an  appeal  talsen  to  the  superior  court.  Motion  for  a  nonsuit  OTerruled, 
.and  Kobson  brings  error. 

J,  A.  liob^on,  for  plaintiff  in  error.    0.  If,  Rogers^  for  defendant  in  error. 

Bleckley,  G.  J.  Harris,  a  tenant  or  cropper  of  Bobson,  trustee,  died. 
His  widow  applied  for  a  year's  support,  under  section  2571  of  the  Code.  The 
.appraisers  made  and  returned  a  schedule  of  the  property  set  apart  by  them, 
which  included  a  one-half  interest  in  the  crop  produced  that  year  (1887)  on 
the  premises.  It  seems  Harris  died  before  the  crop  matured,  and  perhaps  be- 
fore the  work  of  cultivation  was  finished.  liobson,  as  trustee,  filed  objections 
to  the  return  of  the  appraisers,  setting  up  title  to  tlie  crop  under  a  contract 
with  Harris  as  bis  cropper,  and  urging  a  claim  for  supplies,  etc.,  furnished 
to  Harris  and  family.  His  objections  were  overruled  by  the  ordinary,  and  be 
.appealed. 

1.  At  the  trial  of  the  appeal,  the  widow  introduced  no  evidence  except  the 
return  of  the  appraisers.  Thereupon  Kobson  moved  for  a  nonsuit.  The  mo- 
tion was  overruled.  The  return  of  the  appraisers  was  prima  facie  correct, 
and  it  was  for  the  objector  to  attaclc  it  by  evidence.  It  needed  no  vindicatioo 
until  after  thus  attacked.  Mere  objections  to  it,  unsupported  by  evidence, 
counted  for  nothing.  In  raising  the  issue  of  title  to  the  crop  in  this  proceed- 
ing, Kobson  was  a  plaintiff,  not  a  defendant.  The  widow  could  not  recover, 
.and  did  not  seek  to  recover,  the  crop  from  him,  by  having  it  set  apart  as  a 
year's  support.  If  it  was  not  the  property  of  her  husband's  estate  without  this 
proceeding,  it  could  not  become  so  by  reason  of  the  proceeding,  had  not  Kob- 
;8on  voluntarily  come  in  to  raise  that  issue.  For  her  to  have  a  year's  support 
.set  apart  out  of  his  property  would  have  been  no  prejudice  to  his  title.  His 
rights  as  owner  would  have  been  the  same  afterwards  as  they  were  before. 
Burks  V.  Beall,  77  Ga.  271,  »  S.  £.  Kep.  155.  And  certainly,  in  his  character 
^f  creditor,  the  burden  was  u|x>n  him  to  show  that  the  return  of  the  appraiaen 
was  wit)ng,  and  not  upon  her,  in  the  firat  instance,  to  show  that  it  was  right 
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2.  Bobflon  produced  an  instrument  of  writing  purporting  to  be  a  contract 
•executed  by  Harris  and  liimself  as  trustee,  and  orTered  himself  as  a  witness  to 
prove  Its  execution,  and  that  he  had  furnished  Harris  and  wife,  under  the 

lii^  supplies  amounting  to  $150,  as  shown  by  an  itemized  account,  also 
^f  ni^^^  «nd  offered  in  evidence.  He  proposed  to  testify,  further,  that  none 
■or  the  siccount  had  been  paid,  and  that  the  crop  was  his  property  as  trustee, 
-and  not  the  property  of  Harris.  The  court  held  him  incompetent  as  a  witness, 
warns  being  dead.  Neither  the  contract  nor  the  itemized  account  being  oth- 
erwise proved » they  also  were  excluded.  Was  Bobson  a  competent  witness  to 
prove  the  execution  of  the  contract,  and  that  supplies  were  furnished  under 
that  contract?  Harris,  the  other  party  to  the  contract,  was  dead;  and  hence 
w>  permit  Robaon,  the  surviving  party,  to  testify  in  his  own  favor,  would  be 

71^*®  ^^^  statute.  Code,  §  3854.  It  was  said  the  estate  of  Harris  would 
not  be  affected,  as  his  administrator  was  not  a  party  to  the  cause  on  trial.  But 
his  widow  was  a  party,  and  she  represented  the  estate  in  this  litigation  as  fully 
«s  does  an  administrator  in  other  cases.  Her  year's  allowance  is  put  by  stat- 
ute on  the  footing  of  expenses  of  administration.  Code,  §  2571.  Upon  an 
issue  of  title  raised  by  Bobson,  she  was  before  the  court,  claiming  the  property 
m  controversy  as.a  part  of  the  estate  of  her  deceased  husband,  and,  if  his  estate 
would  not  be  affected  by  the  result,  no  case  could  arise  in  which  it  would  be 
affected.  In  so  far  as  the  year's  support  is  concerned,  she  had  all  the  rights 
and  protection  of  an  administrator,  besides  those  of  beneficial  ownership  In  the 
fruits  of  the  judgment. 

3.  It  is  plain,  from  the  record,  that  the  title  to  the  half  of  the  crop  in  con- 
troversy depended  on  the  alleged  contract,  and  the  state  of  the  accounts  be- 
tween the  landlord  and  his  deceased  tenant  or  cropper,  whichever  he  might 
have  been.  This  being  so,  Bobson  was  no  more  competent  to  prove  that  the 
whole  crop  was  his  than  to  prove  the  contract  and  the  standing  of  the  account. 
To  allow  him  to  testify,  in  general  terms,  that  the  crop  belonged  to  him,  when 
i^e  was  incompetent  to  testify  to  the  facts  on  which  his  ownership  rested,  would 
be  an  evasion  of  the  statute,  and  the  same  might  be  said  as  to  the  non-payment 
of  the  account.  Indeed,  so  long  as  the  account  was  not  proved,  its  non-pay- 
nient  had  no  significance,  and  was  totally  irrelevant.  It  is  scarcely  worth  wliile 
to  add  that,  unless  the  contract  and  the  account  were  proved  by  competent 
evidence,  they  could  not  be  received,  and  there  was  no  error  in  excluding  them. 
There  was  no  offer  by  Bobson  to  testify  separately  to  any  particular  part  of 
the  account,  as,  for  instance,  such  items  as  may  have  been  furnished  to  Mi*s. 
Harris,  either  in  the  life-time  of  her  husband  or  after  his  death.  The  offer 
was  not  only  to  prove  it  as  a  whole,  but  that  it  all  accrued  under  the  alleged 
contract  with  the  deceased  husband.  This  appears  from  the  sixth  ground  of 
the  motion  for  a  new  trial.  The  verdict  was  satisfactory  to  the  presiding 
judge,  and  we  leave  the  responsibility  for  it  where  he  did,  upon  the  jury  that 
rendered  it.    There  was  no  error  in  refusing  a  new  trial.    J  udgment  affi rmed. 
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INDEX. 


NoTB.     A  star  (*)  indicates  that  the  case  referred  to  is  annotated. 


Abandonment. 

Of  homestead,  see  llomesUad,  8. 

ABATEMENT  AND  BE- 
VIVAIi. 

Pendency  of  cnher  bUL 

1.  Where  a  lien  creditor  brings  suit  to 
subject  land  of  the  debtor  to  his  debt,  the 
fact  that  his  bill  avers  that  there  is  pending 
a  suit  by  another  creditor,  to  subject  the 
same  land  to  other  debts,  is  not  ground  for 
demurrer.— See  v.  Rogers,  (W.  Ya.)  486. 

Former  acquittal. 

2.  A  civil  action  to  recover  money  which 
plain  tiff  alleges  defendant,  as  his  »gent.  has 
collected,  and  neglected  to  pay  over  to  him, 
is  not  affected'by  the  acquittal  of  defend- 
ant on  indictment  for  the  alleged  breach  of 
trust  instituted  by  plaintiff  in  another  state. 
—Powers  V.  Davenport.  (N.  C.)  747. 

Survival  of  action. 

8.  Qen.  St.  S.  C.  §  2188,  enacted  in  1859, 
providing  that  when  the  death  of  one  per- 
son shall  be  caused  by  the  wrongful  act  or 
default  of  another,  which  would  have  been 
actionable  had  death  not  ensued,  the  wrong- 
doer shall  be  liable  to  the  personal  repre- 
sentative of  the  deceased  for  damages  for 
such  death,  for  the  benefit  of  the  surviving 
wife,  husband,  or  children,  does  not  apply 
to  a  case  under  Gen.  St.  S.  C.  §  10H7,  en- 
acted in  1874,  which  gives  to  one  injured 
by  a  defect  in  a  highway  or  bridge  a  right 
of  action  against  the  county.— All  v.  Barn- 
well County,  (S.  C.)58.» 

Accident  Insurance. 

See  Insurancet  4. 

ACCORD  AND  SATISFAC- 
TION. 

See,  also,  Payment;  Belease  and  Discharge. 

Sridenoe. 

Appellant  delivered  bonds  to  defendant's 
intestate,  in  1875,  for  the  alleged  purpose 
of  enabling  him  to  raise  money  thereon. 


intestate  agreeing  in  writing  to  return 
them.  He  kept  them  until  1882,  when  he 
exchanged  them  for  other  bonds,  payable 
to  himself.  During  this  time  he  was  in- 
solvent, and  by  reason  of  increasing  in- 
firmities was  constantly  becoming  less  able 
to  account  for  the  bonds.  His  two  daugh- 
ters testified  to  a  conversation  between  ap- 
pellant and  intestate,  in  1876,  in  which  it 
was  stated  that  a  settlement  had  been  had, 
and  that  neither  owed  the  other.  Held, 
that  a  finding  that  appellant  was  not  the 
owner  of  the  bonds  was  warranted. — 
Blakemore  v.  Oder's  Adm'r,  (Va.)  465. 

Account. 

Demand  for  copy,  see  Pleading,  10. 
Pleading  in  action  on.  see  Pleading,  7. 

Accounting. 

See  Equity,  5, 11-18;  Executors  and  Admin' 
istraiare,  7-14. 

Acknowledgment. 

By  wife,  see  Hueband  and  Wife,  10. 
O)  deed,  see  Deed,  4,  5. 
To  toll  statute  of  limitations,  see  Limita- 
tion of  Actions,  IS. 

Action. 

See  Abatement  and  Revival;  Limitation  of 
Actions;  Parties;  Pleading;  Practice  in 
Civil  Cases. 

By  and  against. 
Cities,  see  Municipal  Corporations,  8. 
Executors,  see  Executors  and  Adminis- 
trators, 82,  33. 
Husband    and    wife,   see  Husband  and 

Wife,  13,  14. 
Partners,  see  Partnership,  4,  6. 
For  damages  for  nuisance,  see  Nuisance,  2. 
price  of  chattels,  see  Sale,  7,  8. 
price  of  land,  see  Vendor  and  Vendee, 
1-8. 
On  bonds,  see  Bonds;  Constitutional  Law, 
4,  5;  Guardian  and  Ward,  1,  2. 
contracts,  see  Contracts,  4.  5:  Counties, 
1.2. 
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On  particular  forms  of  action,  see  Assault 
and  Batlery;  Assumpsit;  Attachment; 
Bastardy,  1,  4;  Death  by  Wrongful  Act; 
Ejectment;  False  Imprisonment;  Injunc- 
tion; Libel  and  Slander;  Malicious  Prose- 
cution; Negligence;  Partition;  RepUvin; 
Specific  Performance;  Trespass;  Trover 
and  Conversion. 

To  set  aside  fraudulent  conveyances,  see 

Fraudulent  Conveyances,  11-1*. 
sale,  see  Infancy,  2,  8. 

ADTTLTEBATION. 

FertUizers. 

Under  Code  Ga.  §§  1558a,  1575,  and  a<2- 
denda  to  §  loSS^.  to  render  lawful,  in  Feb- 
ruary, 1888.  a  sale  of  commercial  fertilizers 
put  up  in  sacks,  each  sack  should  bear  the 
inspector's  tag  vouching  for  legal  inspec- 
tion ;  and  should  have  distinctly  branded, 
stamped,  or  printed  upon  it  the  manufactur- 
er's guarantied  analysis. —Allen  v.  Pearce, 
(Qa.)  82. 

ADXJIiTEBY. 
Evidence. 

Upon  trial  of  a  physician  for  adultery, 
eviaence  that  the  paramour  was  at  defend- 
ant's house  for  treatment;  that  witness 
sent  her  there  for  that  purpose,  and  went 
there  and  demanded  her,  with  an  account 
of  what  then  transpired  between  witness 
and  defendant,  is  admissible  as  part  of  the 
res  gestcE,  and  to  show  defendant's  oppor- 
tunity to  commit  the  act— Gardner  ▼.  State, 
<Ga.)  144. 

Adverse  Possession. 

See  Boundaries,  2;  Limitation  of  Actions,  8. 

Affidavit. 

For  attachment,  see  Attachment,  8. 

Of  newly-discovered  evidence,  see  New 
Trial,  15. 

On  foreclosure  of  chattel  mortgage,  see 
Chattel  Mortgages,  8. 

Submitted  after  dismissal  of  bill,  see  Re- 
ceivers, 2, 

Agency. 

Bee  Ptindpal  and  Agent, 

Amendment. 

Of  bond  on  foreclosure,  see  Chattel  Mort- 
gages, 6. 
pleading,  see  Ejectment,  8;  Pleading,  4-9. 
return,  see  Execution,  11. 

APPEAL. 

8ee,  also,  Certiorari;  Error,  Writ  of;  Ex- 
ceptions, Bill  of;  New  TriaL 


In  criminal  cases,  see  Criminal  Latt,  48-^. 
Matters  not  apparent  of  record,  see  Bxect. 

tors  and  Administrators,  0. 
Review,  see  Trial,  13,  14. 

Appealable  orders. 

1.  In  an  action  by  the  indorsee  of  a  note 
against  the  maker,  who  counter-claims  cer 
tain  judgments  against  the  payee,  who  i« 
allowed  to  become  a  defendant,  and  pa3 
in  an  answer  antagonistic  to  the  maker 
the  denial  of  motions  on  behalf  of  defend 
ant  to  strike  out  portions  of  an  amended 
replication,  and  to  remove  the  payee's  an- 
swer from  the  files,  does  not  impair  a  sub- 
stantial right,  and  an  appeal  therefrom  is 

Premature.— Lane  v.  Richardson,  (N.  C.) 
10. 

2.  An  order  refusing  to  vacate  an  order 
of  arrest  does  not  come  ^ithin  Code  CItH 
Proc.  8.  C.  §  11.  subd.  1,  providing  for  ibe 
review,  on  appeal  from  final  Judgment  of 
any  intermediate  order  involving  thejner- 
its.— Hurst  V.  Samuels,  (S.  C.)  828. 

Jurisdictional  amount. 

8.  In  an  action  against  an  administrator'! 
sureties,  where  the  amount  in  the  admin- 
istrator's hands  has  been  ascertained,  no 
appeal  lies  in  favor  of  a  creditor  whose 
share  falls  below  the  jurisdictional  amount, 
though  the  original  claim  against  the  es- 
tate was  in  excess  of  it.— Hartsook's  Adm'r 
V.  Crawford's  Adm'r,  fVa)  538. 

4.  Several  claims  of  distinct  and  inde- 
pendent creditors  cannot  be  united  for  the 
purpose  of  making  up  the  amount  necessa- 
ry to  entitle  them  to  an  appeal. — Id. 

Appeals  firom  justice  of  the  peace. 

5.  No  appeal  lies  to  the  circuit  court 
from  the  Judgment  of  a  justice  on  a  ver- 
dict.—Woodford  V.  Hull,  (W.  Va.)  450; 
Barker  v.  Walton,  (W.  Va)  452. 

Time  of  taking. 

6.  Under  Laws  Va  1884,  c.  18.  §§  8.  17. 
requiring  a  petition  for  appeal  from  a  final 
decree  refusing  a  bill  of  review  of  a  final 
decree,  rendered  more  than  12  months  be- 
fore,  to  be  presented  within  6  montba  from 
such  refusal,  it  is  immaterial  whether  the 
refusal  intended  by  the  statute  is  of  the 
prayer  of  the  bill  of  review  or  merelv  of 

Eer mission  to  file  it.— Jordan  y.  Cunning- 
am,  ( Va.)  540. 

Time  of  filing  bond. 

7.  Where  the  record  does  not  show  on 
what  day  the  judgment  appealed  from  was 
renderea,  it  having  been  rendered  out  of 
term  by  consent,  an  appeal-bond  filed  on 
the  same  day  that  the  facts  were  fonnd, 
the  case  on  appeal  filed,  and  the  amount  of 
the  bond  fixed,  is  given  in  time. — Gwath- 
mey  v.  Savage,  (N.  G.)  661. 

Assignments  of  error. 

8.  A  plaintiff  below,  who  has  excepted 
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to  ihe  denial  of  bis  motion  for  a  new  trial 
based  on  proper  grounds,  may  assign  error 
on  exceptions,  taken  pendente  lite,  to  the 
overruling  of  his  demurrer,  though  no  men- 
tion is  made  of  this  matter  in  his  final  bill 
of  exceptions.— Hardee  v.  Qriner,  (Qa.)  102. 

9.  Wnere  no  demand  for  instructions  was 
made,  an  omission  to  give  such,  as,  if 
apked»  ought  to  have  been  given,  is  not  an 
error  assignable  on  the  record,  which 
should  present  only  so  much  of  what  trans- 
pired at  the  trial  as  explains  the  rulings 
complained  of.— Hall  v.  Castleberry,  (N.  C.) 
706. 

Bri6& 

10.  Under  Georgia  supreme  court  rule 
No.  12,  requiring  counsel  to  furnish  a  brief 
of  the  pomts  intended  to  be  made  in  the 
argument,  points  made  in  the  record,  but 
not  included  in  the  brief,  will  not  be  decid- 
ed.—Brown  V.  State,  (Ga.)  915. 
Becord. 

11.  Judgment  will  not  be  reversed,  on  ap- 
peal, on  the  ground  that  the  action,  begun 
m  September,  1887,  was  prematurely 
brought,  where  the  transcript  of  the  rec- 
ord shows  that  interest  was  claimed  up  to 
November  1, 1888,  but  the  bill  of  exceptions 
shows  that  interest  was  claimed  from  No- 
vember 1,  1883,  as.  in  case  of  an  obvious 
clerical  error  the  court  ma^  look  from  the 
record  to  the  bill  of  exceptions. — Parker  v. 
Bray,  (Ga.)  922. 

12.  The  case  stated  by  the  judge,  having 
been  tiled  with  the  transcript  of  the  record, 
and  treated  by  the  parties  and  the  court 
as  a  part  of  It,  though  not  so  certified,  can- 
not be  displaced  by  another  paper,  purport- 
ing to  be  a  case  agreed  on,  signed  by  the 
counsel,  it  not  appearing  that  it  was  substi- 
tuted, nor  that  the  court  ever  recognized 
it.— Walton  v.  Pearson,  (N.  C.)  566. 

13.  A  paper  purporting  to  be  a  bill  of  ex- 
ceptions, and  copied  into  the  record  as 
such,  will  not  be  regarded  on  appeal  as  a 

'  part  of  the  record,  unless  the  record  shows 
that  it  was,  by  some  order  or  memorandum 
entered  on  the  order-book  of  the  trial 
court,  made  a  part  of  the  record.— Winters 
V.  Null,  (W.  Va.)  443. 

14.  Instructions  copied  into  the  record, 
there  being  no  bill  of  exceptions  or  order 
of  the  court  referring  to  them,  will  not  be 
regarded  aa  part  of  the  record.— Id. 

13.  A  diminution  of  the  record  on  appeal 
cannot  be  shown  after  the  argument,  and 
after  consideration  by  the  appellate  court. 
—Haas  V.  Kansas  City,  Ft.  8.  &  G.  R.  Co., 
(Qa.)629. 

B^view — In  general. 

16.  The  failure  of  the  court  to  instruct 
that  there  was  no  evidence  to  warrant  a 
verdict  for  plaintiff  will  not  be  reviewed 
on  appeal,  where  no  such  instruction  was 
asked.— Wiggins  v.  Guthrie,  (N.  C.)  761. 


17.  Where  the  pleadings  are  loose  and 
defective,  but  no  point  is  made  on  them 
below,  the  court  will  look  at  the  merits  as 
shown  by  the  evidence,  and  act  as  substan- 
tial justice  seems  to  require.— Furr  v.  Ed- 
dleman,  (Ga.)  167. 

Objections  not  made  below. 

18.  On  a  writ  of  error  to  an  order  setting 
aside  a  verdict  and  awarding  a  new  trial, 
plaintiff  in  error  cannot  complain  that  the 
court  admitted  illegal  evidence,  or  gave 
the  iury  improper  instructions.  Woods, 
J.,  dissenting.— Ruffner's  Heirs  v.  Hill, 
(W.  Va.)13. 

19.  Although  the  issue  submitted  to  the 
jury  by  the  court  is  very  general  in  its 
bearing  upon  the  pleadings,  and  scarcely 
a  proper  one,  yet.  where  neither  party  ob- 
jects to  it,  it  must  be  taken  as  sdbmitted 
by  consent.— Chemical  Co.  v.  Johnson,  (N. 
0  770.     . 

20.  An  objection  to  testimony  not  made 
below,  and  which  does  not  state  the 
grounds  of  objection,  will  not  be  consid- 
ered.—Trice  V.  Rose.  (Ga.)  109. 

21.  An  estoppel  not  urged  in  the  court 
below  will  not  be  considered  on  appeal— 
Id. 

Weight  and  suflQolenoy  of  evi- 
dence. 

22.  On  a  bill  to  restrain  the  enforcement 
of  a  judgment  against  certain  land,  plain- 
tiff, who  was  also  a  mortgagee,  alleged  that 
he  had  purchased  the  land  before  the  judg- 
ment was  rendered  for  the  mortga^re  debt 
without  taking  a  deed,  but  had  been  in  con- 
tinuous possession  ever  since,  for  more  than 
15  years;  that  shortly  after  his  purchase  he 
foreclosed  the  mortgage  on  the  advice  of 
counsel.  On  a  petition  for  an  alias  mort- 
gage fl.  fa.,  he  stated  that  the  mortgage 
debt  bad  never  been  paid.  The  mortgagor 
stated  that  he  had  sold  the  land  to  plaintiff 
in  payment  of  the  mortgage,  which  state- 
ment he  afterwards  contradicted.  Held, 
that  a  third  finding  that  plaintiff  was  a  bona 
fide  purchaser  would  not  be  disturbed  on 
appeal. — Id. 

23.  Where  the  evidence  tends  to  show 
that  defendant  executed  the  note  in  suit, 
in  exchange  for  other  notes,  upon  repre- 
sentations of  the  plaintiff,  who  was  then 
acting  as  agent  for,  and  lived  with,  the 
payee;  that  the  maker  of  the  notes  given 
m  exchange  was  solvent;  and  that  the 
notes  were  given  for  land  for  which  he  had 
a  bond  for  title,  the  maker  being  in  fact 
insolvent,  and  the  notes  not  being  secured 
by  land;  and  that  the  defendant  offered  to 
return  the  notes  on  learning  these  facts, 
and  the  circumstances  throw  suspicion  up- 
on the  transaction,  a  verdict  for  plaintiff 
will  be  set  aside,  and  a  new  trial  granted. 
—Hewitt  V.  Tumlin,  (Ga.)  544. 

24.  Where  there  was  some  evidence,  not 
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objected  to.  that  a  payment  was  made  on 
the  note  sued  on,  which  would  take  it  out 
of  the  statute  of  limitations,  and  no  in- 
structions were  asked  in  regard  to  it,  a  ver- 
dict for  plaintiff  cannot  be  set  aside  as 
against  the  weight  of  evidence.-— Sugg  v. 
Watson.  (N.C.)  709. 

25.  When  a  new  trial  has  been  granted, 
the  appellate  court  will  not  interfere,  un- 
less it  finds  a  clear  preponderance  of  evi- 
dence in  favor  of  the  verdict.  Woods,  J., 
dissenting.— Ruff ner's  Heirs  v.  flill,  (W 
Va.)  13. 

26.  A  finding  of  fact  by  a  jury,  con- 
curred in  by  the  trial  court,  if  supported  by 
any  evidence,  will  not  be  set  asiae  as  con- 
trary to  the  evidence. — Williams  v.  Mower, 
(S.  C.)  505. 

27.  After  two  or  more  concurrent  ver- 
dicts, the  evidence  is  to  be  taken  by  an  ap- 
pellate court  most  strongly  in  favor  of  the 
prevailing  party. — Winsor  v.  Crtfise,  (Ga.) 
141. 

28.  Where  the  evidence  is  conflicting  the 
verdict  of  a  jury  will  not  be  disturbed. — 
Ragan  v.  Holton,  (Qa.)  106. 

Review — Rulings  on  evidence. 

29.  Where  a  witness  in  a  suit  involving  a 
boundary  was  asked  if  he  had  heard  a  stake 
called  '*R's  Stake,''  and,  on  objection,  the 
court  ruled  that  testimony  that  the  occu- 
pant had  so  called  it  was  competent,  and 
the  witness  testified  that  he  haa  heard  nei- 
ther the  occupant  nor  the  adjoining  occu- 
pant speak  of  the  stake  as  a  corner  or 
boundary,  an  exception  that  the  court  re- 
fused to  allow  testimony  that  the  stake  was 
generally  known  and  called  ''R's  Stake"  is 
without  foundation.— Taylor  v.  Glenn,  (S. 
C.)483. 

80.  An  objection  to  the  admission  of  ev- 
idence will  not  be  considered  where  it  does 
not  show  the  ground  upon  which  it  is 
based.— Parker  v.  Bray,  (Ga.)  932. 

Matters  not  apparent  of  record. 

81.  Where  the  court  refuses  an  instruc- 
tion, the  appellate  court  will  not  reverse, 
unless  enough  of  the  evidence  is  set  out  in 
the  exception  to  show  the  relevancy  and 
propriety  of  the  instruction;  and,  if  the 
court  gives  the  instruction,  the  appellate 
court  will  not  rAerse,  unless  the  record 
shows  the  instruction  wrong,  or  that  it 
could  not,  in  any  aspect  of  tlie  case,  be 
properly  given. —  Kinsley  v.  Monongalia 
County,  (W.  Va.)  445. 

82.  Where  a  referee's  report,  based  on 
evidence  taken  in  the  form  of  depositions, 
is  not  excepted  to.  and  no  motion  for  new 
trial  is  made,  and  there  is  no  bill  of  excep- 
tions, the  case  cannot  be  reviewed.  Coun- 
sel's certificate  affords  no  evidence  of  opin- 
ions expressed  or  evidence  received,  and  the 
clerk's  certificate  is  not  evidence  of  papers 
produced  or  depositions  read  in  the  case. 


HiKTOK.  J.,  dissenting. —Magarity  ▼.  Ship- 
man.  (Va.)  881. 

88.  In  an  action  by  heirs  ag:ainst  the  hein 
and  devisees  of  their  ancestor's  adminis- 
trator on  account  of  errors  in  his  settle- 
ment, where  the  complaint  does  not  raise 
the  Question  of  fraudulent  oondnct  in  su  h 
administrator,  nor  that  said  fraud  was  dis- 
covered within  the  statutory  period,  and 
no  ruling  was  had  upon  the  qnestion  be- 
low, such  question  is  not  before  the  court 
on  appeal. — Ariail  v.  Ariail,  (8.  C.)35. 

34.  Where  the  record  does  not  show  that 
any  motion  or  application  was  made  to  se; 
aside  an  execution  and  sale  complained  of. 
or  that  the  court  took  any  notice  of  or 
made  any  decision  in  respect  to  them,  the 
supreme  court  cannot  take  cognizance 
thereof.— Currie  v  Clark,  (N.  C.)Tr6- 

35.  The  court  on  appeal  will  not  review 
the  action  of  the  lower  court  in  overruling 
an  exception,  where  the  time,  mode  of  tak 
ing,  and  presenting  the  exception  does  not 
appear.— Roberts  v.  Crowley,  (Ga. )  740. 

86.  No  ground  of  objection  to  certain  ev- 
idence being  stated  in  either  motion  for  a 
new  trial  or  bill  of  exceptions,  its  admissi- 
bility will  not  be  considered.  -^Phillips  v. 
DeWald.  (Ga.)151. 

87.  Unless  the  record  discloses  what  the 
evidence  was  expected  to  be,  an  alleged 
error  in  the  exclusion  of  testimony  will  not 
be  considered.  — Rigdon  y.  Jordan,  (Ga.) 
857 

Harmless  error. 

38.  A  plaintiff,  who  is  nonsnited  for  fail- 
ure to  prove  cause  of  action,  cannot  assign 
as  error  any  action  of  the  court  in  allowing 
defendant  to  amend  his  answer,  since  such 
action  could  not  have  prejudiced  him  under 
the  circumstances.  —  McConnell  v.  Ken- 
nedy, (S.  C.)  76. 

39.  It  is  error  for  the  commissioner  to  re- 
turn the  debtor's  projierty  at  his  own  val- 
uation; but  where  it  is  not  disputed,  and 
other  evidence  tends  to  show  it  correct,  the 
iudgment  will  not  be  reversed. — Moore  v. 
Bruce,  (Va.)  195. 

40.  The  omission  of  a  necessary  party  to 
a  suit  in  equity  is  harmless  error,  when 
such  party  voluntarily  appears. — Id. 

41.  Though  an  improper  measure  of  dam- 
ages be  given  in  charge,  if  the  verdict  be 
for  less  than  the  damages,  measured  prop- 
erly, would  amount  to,  the  finding  ne^ 
not  be  disturbed.— Furr  v.  Eddleman,  (Ga.) 
167. 

42.  Where  the  errors,  if  any,  committed 
on  the  trial  were  harmless,  the  verdict  be- 
ing the  same  as  it  must  have  been  had  there 
been  no  error,  a  new  trial  will  not  be  grant- 
ed.— Merck  v.  American  Freehold  Land 
Mortg.  Co..(Ga.)265. 

Objections  waived. 

43u  A  decision  of  the  supreme  ooart.r«&* 
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dered  after  full  argnment,  and  aflBrmed  on 
rehearing,  will  not  be  reviewed,  in  the  ab- 
sence of  fraud,  on  the  sole  ground  of  a  false 
statement  of  a  material  fact  found  by  a  ref- 
eree, and  not  excepted  to.  but  known  to 
both  parties  at  the  hearing.  —  Farrar  y. 
Staton,  (N.  C.)  753. 

EfiTect  of  appeal. 

44.  A  wife  and  her  husband  filed  a  bill  to 
subject  real  estate  of  judgment  debtors  of 
the  wife  to  the  judgment.  One  of  the  debt- 
ors filed  a  bill  to  have  the  wife's  property 
declared  liable  for  her  husband's  debts,  and 
to  have  a  judgment  against  the  husband 
set  ofiF  agamst  the  wife's  judgment  The 
causes  were  heard  together,  andcfecree  ren- 
dered in  both  suits,  adjudging,  among  other 
things,  that  the  property  was  the  wife's 
separate  estate.  Held,  that  an  appeal  by 
the  wife  brought  up  both  causes  for  review. 
—Alexander  v.  Alexander,  (Va.)886. 

Dismissal. 

45.  An  appeal  was  dismissed  by  the  clerk 
of  the  supreme  court  for  failure  of  appel- 
lant to  file  the  return  within  the  prescribed 
time  after  the  record  constituting  said  re- 
turn had  been  completed.  The  return  was 
filed  within  40  days  after  the  case  as  pre- 
pared for  the  supreme  court  was  finally 
settled.  Held,  the  word  "case,"  used  in 
Code  Civil  Proc.  8.  C.  §  802.  referred  to  the 
case  prepared  on  application  for  new  trial, 
addressed  to  th&circuit  court,  as  prescribed 
by  statute,  and  not  to  the  case  as  prepared 
for  argument  in  the  supreme  court:  and. 
the  return  not  having  been  filed  within  the 
prescribed  time,  the  clerk  properly  dis- 
missed the  appeal.  Following  Tribble  v. 
Poore.  7  8.  E.  577.— Cummings  v.  Wingo. 
(S.  G.)  48. 

46.  An  appeal  dismissed  for  want  of  pros- 
ecution will  not  be  reinstated  because  coun- 
sel went  home  to  attend  his  wife  in  antici- 
pated confinement,  it  not  appearing  that 
the  necessity  was  so  sudden  as  to  prevent 
an  application  for  a  continuance,  or  filing  a 
brief  that  the  case  might  have  been  heard 
in  his  absence,  his  residence  being  in  an 
adjoining  county,  with  which  there  was 
communication  by  railroad  and  telephone: 
it  also  appearing  that,  two  days  after  the 
dismissal,  the  counsel  was  present  in  court, 
no  change  in  his  wife's  condition  being 
shown.— Evans  v.  Kilby,  (Ga.)  226. 

Reversal, 

47.  A  new  trial  should  be  granted  for 'a 
manifest,  even  though  a  minor,  error  of  law, 
where  the  general  merits  of  the  case  are 
doubtful,  and  the  damages  apparently  ex- 
cessive.—Savannah,  F.  &  W.  Ry.  Co.  V. 
Harrigan.  (Ga.)  280. 

Handate  and  proceedings  below. 

^.  A  decision  on  appeal,  reversing  the 
judgment  below  that  plaintiff  could  not  re- 


cover possession  of  a  building  held  by  de- 
fendants, and  remanding  the  case  for  such 
further  proceedings  as  might  be  necessary 
under  the  new  "view, "  as  to  the  rights  of 
the  parties,  does  not  adjudicate  the  ques- 
tion of  damages  to  plaintiff  for  the  deten- 
tion, though  the  case  was  in  chancery.— 
Busby  V.  Mitchell,  (8.  C.)  618. 

ABBITBATION  AND 
AWABD. 

Submission. 

1.  A  submission  which  describes  the  sub- 
ject-matter as  the  **  purchase  and  settlement 
of  a  horse, "  is  not  too  uncertain:  ambigui- 
ties latent  or  patent  being  explicable  by 
parol,  under  Code  Ga.  ^g  2757, 8801.— Riley 
V.  Hicks,  (Ga.)  178. 

Award. 

2.  The  submission  being  of  a  controversy 
concerning  "the  purchase  and  settlement 
of  a  horse, "  and  the  award  being  that  one 
party  pay  to  the  other  f 40,  "the  difference 
asked  between  the  mare  and  the  gray 
horse. "  evidence  that  one  party  had  a  claim 
for  breach  of  warranty  on  the  sale  of  a 
mare  against  the  other,  and  the  latter  a  de- 
mand for  the  price  of  a  gray  horse  against 
the  former,  sufficiently  shows  the  award 
to  follow  the  submission. — Id. 

8.  A  misnomer  in  a  submission,  consist- 
ing only  in  using  a  wrong  middle  initial  in 
the  name  of  a  referee,  will  not  vitiate  the 
award ;  especially  where  it  appears  that  the 
referee  selected  acted  as  such  and  signed 
the  award. — Id. 

Conclusiveness. 

4.  When  an  award  is  pleaded  in  bar  of  an 
action,  it  is  no  ground  for  ruling  it  out  as 
evidence  that  the  referees  denied  one  of 
the  parties  a  proper  hearing;  this  being  a 
question  for  the  jury.— Id. 

ABREST. 

In  civil  ac(ions,  see  Insolvency;  Statutes, 

In  oiYil  aotions. 

1.  Code  N.  C.  g  291,  authorizes  an  arrest 
"for  property  embezzled  or  fraudulently 
misapplied  by  ♦  ♦  ♦  any  factor,  agent, 
broker,  or  other  person,  in  a  fiduciary  ca- 
pacity. ♦  ♦  ♦"  Held,  that  an  aflldavit 
alleging  that  defendant  was  the  agent  of 
plaintiff,  and  that,  as  such,  be  collected 
money  which  he  "fraudulently  and  unlaw- 
fully converted"  to  his  own  use,  "with  in- 
tent to  defraud  and  cheat  the  plaintiff," 
was  sufficient  to  warrant  an  order  of  arrest. 
—Powers  V.  Davenport,  (N.  C.)  747. 

2.  Such  action  comes  within  the  provis- 
ion of  Code  N.  C.  §  291,  subsec.  2,  allowing 
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arrest  where  defendant  has  been  guilty  of 
fraud  in  contracting  a  debt.~-Id. 

By  whom  made. 

8.  That  a  warrant  for  the  arrest  of  one 
charged  with  crime  was  executed  by  a -mi- 
nor does  not  render  the  arrest  and  conse- 
quent imprisonment  unlawful,  so  as  to 
make  the  prosecutor  liable  in  damages, 
when  the  minor  was  specially  appointed 
by  the  justice  to  execute  such  particular 
warrant,  and  the  prosecutor  had  no  agency 
in  such  appointment. — McGonnell  y.  Ken- 
nedy, (S.  C.)  76. 

Privilege. 

4.  The  fact  that  defendant  is  a  non-res- 
ident of  the  state,  or  that  the  fraud  was 
committed  in  another  state,  gives  him  no 
immunity  from  arrest,  under  Code  N.  C. 
291,  authorizing  the  arrest  of  any  person 
acting  in  a  fiduciary  capacity,  who  misap- 

8 lies  the  property  in  his  hands. — Powers  v. 
davenport,  (N.  C.)747. 

Wrongftil  arrest. 

5.  Under  Code  N.  C.  §  291,  authorizing 
an  order  of  arrest  in  an  action  for  damages 
not  on  contract,  for  wrongfully  taking  or 
detaining  property,  or  fraud,  or  deceit, 
such  order  on  a  complaint  vaguely  alleg- 
ing that  defendants  had,  without  right, 
and  by  force,  entered  on  plaintiffs'  land, 
to  which  they  had  good  title,  and  that  de- 
fendants falsely  and  maliciously  slandered 
plaintiffs'  title,  whereby  thev  were  dam- 
aged, should,  on  motion  of  defendants, 
who  answer  by  denial  in  detail  of  plain- 
tiffs' charges,  alleging  that  the  entry  was 
in  good  faith  in  the  assertion  of  their  valid 
title  to  the  land,  be  vacated.— Harriss  v. 
Sneeden,  (N.  C.)801. 

ASSAULT  AND  BATTEBY. 

Civil  aotions— Damages. 

1.  In  an  action  for  trespass  for  an  as- 
sault and  batterj^,  damages  cannot  be  re- 
covered for  punishing  defendant,  but  for 
compensation  for  the  injury;  and  the  jury 
may  consider,  not  only  the  physical  injury 
and  suffering,  and  expenses  and  loss  of 
time  and  wages,  but  the  mental  anguish, 
shame,  and  dishonor  suffered  by  the  in- 
jured party. —Beck  v.  Thomson,  (W.  Va.) 
447. 

2.  In  such  an  action,  an  instruction  that, 
**if  the  jury  believe  from  the  evidence  that 
the  assault  in  the  declaration  mentioned 
was  committed  by  defendant,  the  plaintiff 
is  only  entitled  to  compensation  for  such 
injuries  as  he  may  have  shown  from  the 
evidence  were  caused  by  the  assault,  they 
will  not  award  punitive,  vindictive,  or  ex- 
emplary damages. "  was  properly  refused, 
as  incorrect,  and  misleading.— Id. 


Criminal  proseontion  —  Aasaalt  by 

officer. 

8.  Defendant,  a  policeman,  grasped  pros- 
ecutor, who  was  engaged  in  a  fight,  and 
was  advancing  on  his  retreating  adversarv, 
and  bade  him  consider  himself  under  tr- 
rest.  Prosecutor,  not  heeding  the  arrest 
continued  the  fight,  and  was  m  the  act  of 
striking  his  adversary,  when  struck  by  de- 
fendant Held,  that  the  question  whether 
the  officer  exercised  unnecessary  Tiolenoe 
should  have  been  left  to  the  jury. — State  t. 
Pugh.  (N.  C.)  757. 

4.  An  officer  of  the  law  cannot  jastify  an 
assault  and  battery  upon  a  prisoner  on  the 
ground  that  the  beating  was  provoked  by 
the  use  of  opprobrious  words  or  abusive 
language.  Code  Ga.  §  4694,  providing  tb&t 
defendant  may  so  justify,  applies  between 
private  persons,  not  betweenj>ublic  officers 
and  those  in  their  custody. — Burns  v.  Stale, 
(Ga.)  88. 

ASSIGNMENT. 

Of  account,  as  evidence,  see  Pleading,  U. 
judgment,  see  Judgment,  27. 

Evidence  of. 

A  bond  was  given  by  defendant's  dece- 
dent to  A.,  but  showed  no  indorsement 
from  him  to  plaintifif.  Many  years  had 
elapsed  since  it  was  given,  most  of  the  par- 
ties familiar  with  the  transaction.  Includ- 
ing A.,  were  dead,  and  plaintiff,  although 
he  had  brought  other  suits  against  dece- 
dent's estate,  had  neglected  until  lon^ 
thereafter  to  sue  on  the  bond.  But  it  ap- 
peared that  the  bond  had  come  into  plain- 
tiff's possession  long  before  A.*s  death, 
and  that,  although  A.  lived  in  the  neigh- 
borhood, and  was  in  straitened  circum- 
stances, he  had  made  no  claim  to  it.  lU  d, 
that  plaintiff's  possession  was  presump- 
tively regular,  and  that  a  judgment  in  his 
favor  would  not  be  disturbed. —  Tate  v. 
Tate.  (Va.)  853. 

ASSIGNMENT  FOB  BENSFTT 
OF  CILBDITOBS. 

See.  also,  Bankrupteg;  Fraudulent  Convey 

ances;  Insolvencg, 
Preferences,  see  Chattel  Mortgages,  1. 

Preferences. 

1.  Under  Gen.  St.  S.  C.  8  2015.  proriang 
that  if  an  insolvent,  within  90  dava  before 
making  an  assignment  for  the  benefit  of 
his  creditors,  "with  a  view  to  give  a  pref- 
erence to  any  creditor  or  person  having  a 
claim  against  him,"  makes *a  conveyance 
of  any  part  of  his  property,  *'the  person 
receiving**  such  coi^veyanoe  having  reaaon- 
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able  cause  to  believe  him  insoWent,  *'the 
same  shall  be  void,  and  the  assignee  may 
recover  the  value  of  it  from  the  person  so 
receiving  it,"  the  action  whicn  the  as- 
signee may  bring  is  not  only  against  a  cred- 
itor, but  against  any  person  receiving  prop- 
erty so  coi\yeyed.  Simpson,  C.  J.,  dissent- 
ing— Wagener  v.  Boynton,  (8.  C.)  481. 

2.  Under  Gen.  St.  8.  C.  S  2014,  providing 
that  any  assignment  for  the  benefit  of  cred- 
itors made  by  an  insolvent,  containing  a 
preference  of  one  creditor  over  another, 
shall  be  absolutely  void,  an  assignment 
preferring  employes,  executed  in  and  by  a 
citizen  of  New  Yorli:,  conveying  property 
in  South  Carolina,  is  void,  though  by  the 
law  of  New  York  such  preference  was  not 
only  permitted,  but  required;  and  it  is  im- 
material that  none  of  the  creditors  attacls- 
ing  it  reside  in  South  Carolina. — Sheldon 
V.  Blanvelt,  (S.  C.)598. 

Bflfect. 

3.  Under  Code  Ga.  §  8.  declaring  that 
"the  validity,  form,  and  effect  of  all  writ- 
ings or  contracts  are  determined  by  the 
laws  of  the  places  where  executed,'*  and 
that  ^'whcn  such  writing  or  contract  is  in- 
tesnded  to  have  effect  in  this  state,  it  must 
be  executed  in  conformity  to  the  laws  of 
this  state,  excepting  wills. "  a  general  as- 
signment for  the  benefit  of  creditors,  exe- 
cuted in  New  York  by  a  citizen  of  that 
state,  in  conformity  with  its  laws,  and  in- 
tended to  take  effect  wherever  the  assignor 
had  property,  passes  title  to  debts  due  the 
assignor  from  citizens  of  Georgia,  though 
schedules  of  debts  and  assets  are  not  at- 
tached t(f  the  assignment,  as  required  by 
the  Georgia  statutes.— Birdseye  v.  Baker, 
(Ga.)  868. 

Bights  of  creditors. 

4.  An  action  to  restrain  a  sale  under  chat- 
tel mortgages  executed  under  circum- 
stances constituting  them  an  assignment 
with  preferences,  and  for  the  appointment 
of  a  receiver,  may  be  maintained  without 
first  obtaining  a  judgment  at  law,  under 
Gen.  St.  8.  C.  1882,  §  2016,  providing  that 
creditors  may  attack  an  assignment  for  the 
benefit  oT  creditors  before  obtaining  judj 
ment.— Meinhard  v.  Strickland,  (8. 

ASSUMPSIT. 


im: 


Demand — ^When  necessary. 

A  plaintiff  who  has  placed  property  and 
a  note  in  defendant's  hands  to  convert 
into  money,  and  to  apply  the  proceeds  to 
the  discharge  of  a  judgment  in  favor  of  the 
latter  and  against  the  former,  can  sue  for 
money  Uius  received,  which  defendant  has 
failed  so  to  apply,  without  a  previous  de- 
mand.—Hoore  V.  Garner,  (N.  C.)  782. 


ATTACHMENT. 

See,  also,  OamishmmL 

When  lies. 

1.  A  non-resident  creditor  may  proceed 
by  attachment  for  a  cause  of  action  arising 
out  of  the  state. — Sheldon  v.  Blanvelt,  (S. 
C.)  593. 

Issuance  of  writ — Prerequisites. 

2.  An  attachment  against  a  fraudulent 
debtor  cannot  issue  under  Code  Ga.  ^  8207, 
until  after  a  bond  has  been  taken  in  pursu- 
ance of  section  8298.  Nor  will  a  mandate 
of  the  Judge  who  issued  the  writ,  written 
in  its  margin,  declaring  that  the  attach- 
ment is  not  to  be  levied  until  a  bond  ap- 
proved by  the  clerk  has  been  given,  render 
the  writ  valid,  there  being  no  provision  of 
law  for  qualifying  the  attachment  in  that 
way.— Clay  v.  Tapp  Leather  Co..  (Ga.)256; 
Enneking  v.  Clay,  (Ga.)  267;  Bailey  v.  Clay, 
(Ga.)  258. 

Affidavit. 

3.  Where  no  regular  order  granting  an 
attachment  applied  for  against  a  fraudu- 
lent debtor,  under  Code  Ga.  g  8297,  ap- 
pears, the  affidavit  to  the  petition  as  to  the 

ground  of  the  attachment  must  be  positive, 
rown  V.  Massman,  71  Ga.  859.— Enneking 
V.  Clay,  (Ga.)  257. 

ATTORNEY  AND  CUENT. 

Authority. 

1.  The  counsel  of  record,  representing 
married  women  in  pending  litigation,  have 
power  to  bind  their  clients,  without  fraud, 
by  consent  decrees. — Williams  v.  Simmons, 
(6a.)  188. 

IiiabiUties. 

2.  An  attorney  is  not  chargeable  with 
the  face  value  of  small  claims,  recoverable 
by  warrant,  due  an  estate,  placed  in  bis 
hands  as  attorney  for  collection  by  the  ex- 
ecutor, it  not  being  shown  that  any  of  the 
debtors  were  solvent,  or  that  the  attorney 
was  negligent,  or  that  the  estate  has  been 
injpred  by  his  conduct  of  the  business.— 
Staples'  Ex'rs  v.  Staples,  (Va.)  199. 

Auction  and  Auctioneer, 

Memorandum  of  sale,  see  Frattds,  Statvts 
of. 

Bailment. 

See  Carriers, 

BANKRUPTCY. 

Assignee's  sale. 

Where  the  land  of  a  bankrupt  is  in- 
cumbered, his  assignee  may  sell  it  under 
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the  United  States  bankrupt  act,  eitker  sub- 
ject to  the  incumbrance,  or  absolutely'. 
But  in  the  latter  case  he  must,  before  sell- 
ing, obtain  from  the  bankrupt  court  an  or- 
der for  that  purpose;  and,  ii  he  sells  with- 
out such  order,  ne  can  only  sell  subject  to 
the  incumbrance.— 6ee  y.  Rogers,  (W.  Va.) 
486. 

BANKS  AND  BANEINQ. 

Payment  of  forged  oheck. 

1.  A  person  forged  another's  name,  and 
procured  a  loan,  which  was  paid  by  check 
in  favor  of  the  supposed  borrower.  The 
payee's  indorsement  was  forged  to  the 
check,  the  person  procuring  the  loan  add- 
ing his  own  indorsement.  Held,  that  the 
bank  on  which  the  check  was  drawn  was 
not  protected  by  payment,  though  the  last 
indorsement  was  genuine. — Atlanta  Nat. 
Bank  ▼.  Burke,  (Ga.)  738. 

2.  That  the  bank  made  up  the  account 
between  it  and  the  drawer  of  the  check, 
and  returned  him  the  book  containing  the 
account,  and  showing  payment  of  the 
check,  which  book  was  retained  by  him 
for  three  years  before  complaint  was  made 
regarding  the  payment,  is  not  such  laches 
on  the  part  of  the  drawer  as  relieves  the 
bank  from  liability;  there  being  nothing 
in  the  account  to  put  the  drawer  on  in- 
quiry as  to  the  forged  indorsement. — Id. 

3.  In  an  action  against  a  bank  to  recover 
the  amount  of  a  forged  check  paid  by  said 
bank  out  of  plaintiff's  deposit,  field  that,  as 
the  fund  against  which  the  check  was 
drawn  was  a  general  deposit,  the  drawer 
was  not  entitled  to  interest. —Id. 

BASTARDY. 

Mother's  competency  to  testify,  see  Wit- 
nest,  8. 

Legitimacy  of  child. 

1.  In  an  action  involving  the  legitimacy 
of  a  child,  several  witnesses  testified  that 
they  were  in  the  army  with  the  alleged 
father  for  two  years  next  before  the  birth 
of  the  child,  and  did  not  think,  or  did  not 
remember,  that  he  was  absent  from*  the 
army  at  or  about  the  time  when  the  child 
must  have  been  begotten.  One  witness 
was  an  officer  some  of  the  time  in  command 
of  the  company  to  which  the  alleged  father 
belonged.  He  testified  that  he  had  no  rec- 
ollection of  such  absence,  and  that  he 
thought  he  would  have  known  of  it.  On 
the  other  hand,  many  un  impeached  wit- 
nesses, neighbors  to  the  alleged  father,  tes- 
tified that  he  was  at  home  at  the  time,  and 
ate  at  their  table;  and  one  soldier  testified 
that  he  came  home  with  the  father.  The 
father  recognized  the  child  as  his  from  its 
birth,  supported  it,  educated  it.  and  en* 


tered  its  name  and  the  date  of  its  birth  in 
the  family  bible.    Held  sufficient  to  estab- 
lish the  child's  birth  as  legitimate.— Scott 
v.  Hillenberg,  (Va.)  877. 
Evidenoe. 

2.  In  a  prosecution  against  tbe  putative 
father,  under  Code  W.  V  a.  c.  £0.  ine  char- 
acter of  the  complainant  for  chastity  is  not 
involved  in  the  issue.— Swisher  ▼.  Malone. 
(W.  Va.)  489.* 

8.  If  the  complainant  has  testified  that 
she  never  had  connection  with  any  man 
other  than  defendant,  he  cannot,  to  im- 
peach her  testimony,  or  show  that  he  i£ 
not  the  father  of  the  child,  introduce  testi- 
mony that  she  has  had  connection  with 
other  men,  unless  it  has  occurred  so  near 
the  commencement  of  her  gestation  that 
some  person  other  than  defendant  may  be 
the  father  of  the  child.— Id.* 

4.  The  presumption  of  the  legitimacy  of 
the  child  of  a  married  woman  may  be  re- 
butted, in  bastardy  proceedings,  by  show- 
ing the  non-access  oi  the  husband. — State 
V.  McDowell,  (N.  C.)  785. 

Bill  of  ExcepUonB. 

See  ExeepHoru,  BiU  of. 

Bills  and  Notes. 

See  Negotiable  Instrumente. 

BONDS.    . 

See,  also,  JExeeutors  and  Administrators,  1; 
Injunction,  10. 

Actions  on,  see  ConsUtuHonal^Laft,  3.  4; 
Ouardian  and  Ward,- 1,  2. 

Amendment,  see  Chattel  Mortgages,  4. 

Of  commissioner  in  judicial  sale,  see  Judi- 
cial Sales,  1. 

Order  of  security  for  transferred  bonds,  see 
Vendor  and  vendee,  10. 

Presumption  of  payment,  see  Pa^fment,  3, 

Title  bonds,  see  Taxation,  5. 

Validity,  see  Usvry,  9. 

Action  on. 
'Action  on  a  bond  given  to  a  town  by  a 
constable  as  tax  collector  shoulcT  be  in  the 
name  of  the  town  or  its  commissioners:  but 
joinder  of  the  state  is.  under  the  Code  sys- 
tem of  North  Carolina,  harmless  error,  as 
judgment  may  be  rendered  in  favor  of  the 
party  entitled.— Town  of  Warrenton  v.  Ar- 
rington,  (K.  C.)652. 

fiOTTNDABIES. 

Description,  see  Deed  8. 

Artificial. 

1.  Where  all  the  comers  of  a  survey  are 
known  except  one,  and  the  lines  to  and 
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from  that  corner  were  never  run;  and  to 
establish  said  corner  by  the  coarses  alone 
will  locate  it  200  poles  from  the  terminus 
of  the  distance  called  for  in  the  line  ap- 
proachinfif  it,  and,  if  located  by  allowing 
the  full  distance  of  this  line  to  close  the 
survey,  both  course  and  distance  of  the  line 
running  from  this  corner  must  be  violated 
to  reach  the  next  comer,  which  is  fully 
identified;  and  there  is  a  mistake  of  about 
200  poles  in  the  length  of  the  line  directly 
opposite  the  line  approaching  said  corner, 
and,  to  establish  the  corner  by  running  the 
full  distance  of  said  line,  the  areas  ot  the 
tracts  of  land  dependent  on  the  location  of 
said  corner  for  fixing  the  dividing  line  be- 
tween them  will  more  nearly  approximate 
the  areas  ascribed  to  them  by  the  original 
survey  and  subsequent  conveyances  than  if 
the  corner  is  located  by  the  courses  alone; 
the  proper  manner  of  location  is  to  follow 
the  course,  and  run  the  full  distance  of  the 
line  approaching  it.  and  then  close  the  sur- 
vey by  running  a  straight  line  from  that 
point  to  the  known  corner.  Woods.  J.,  dis- 
senting.—Ruff  ner's  Heirs  v.  Hill,  (W.  Va.) 
18.» 

Adverse  poBsession. 

2.  Any  actual  possession  under  a  claim 
of  right,  which  has  continued  for  more 
than  seven  years,  is.  under  Code  Ga.  ^  238J>, 
to  be  respected  by  the  processioners, 
whether  it  originated  in  permission  or  not. 
The  question  with  which  processioners 
deal  is  not  one  of  prescription,  but  of 
boundary.— Christian  v.  Weaver,  (Ga.)  261. 

Evidence. 

8.  In  an  action  to  recover  land,  where  a 
branch  is  admitted  to  be  a  boundary,  but 
plaintiff  alleges  and  defendant  denies  that 
it  formerly  ran  in  the  "old  bed, "but  has 
changed  its  course  so  as  to  sever  the  land 
in  controversy  from  the  tract  owned  by 
him.  evidenceof  declarations  of  a  deceased 
former  owner,  made  while  in  possession, 
or  of  declarations  of  a  decedent  not  shown 
to  have  been  interested  or  to  have  had 
special  knowledge,  that  the  "old  bed"  was 
the  boundary,  is  inadmissible. — Taylor  v. 
Glenn.  (8.  C.)  488. 

4.  A  witness  is  incompetent  to  testify  to 
the  location  of  a  boundary  line,  where  his 
only  knowledge  is  derived  from  the  fact 
that  an  owner  of  adjoining  land,  on  the 
sale  of  his  land  to  the  witness,  ran  it  in  the 
presence  of  the  witness;  it  not  being  shown 
that  the  adjoining  owner  was  the  surveyor 
who  originally  located  it,  nor  that  he  was 
dead.— Alexander  v.  Gossett,  (8.  C.)  814. 

Establishment  by  statutory  proceed- 
ings. 

5.  In  a  proceeding  for  the  processioning 
of  land,  a  report  of  the  procession er  and 
commlaaionors  stating  that  the  dividing 


lines  between  the  parties  are  in  dispute, 
but  failing  to  state  what  the  dispute  is,  and 
showing  none  of  the  facts  attending  the 
survey,  from  which  the  court  can  Judge  of 
its  correctness,  nor  the  circumstances  de- 
termining the  conclusion  at  which  the  com- 
missioners arrived,  is  defective  under  Code 
N.  C.  c.  48.  §  1928,  providing  that  the  pro 
cessioner  shall  trulv  report  all  the  circum- 
stances, and  will  be  quashed.— Euliss  v. 
McAdam8,(N.  C.)725. 

6.  After  town  lots  have  been  laid  off, 
sbld,  and  used  as  such,  the  question  of 
boundary  on  the  side  of  adjacent  rural 
lands  becomes  one  between  the  town  lota 
and  the  adjacent  rural  tract,  and  ceases  to 
be  one  directly  between  that  tract  and  the 
original  tract  from  which  the  town  lota 
were  laid  off,  and  is  not  governed  by  the 
law  of  processioning,  (Code  Ga.  §§  2884, 
2898.)  which  applies  to  the  country. — 
Christian  ▼.  Weaver,  (Ga.)  261. 

BBTDQES. 
Defects. 

Gen.  8t.  8.  C.  §  1067,  providing  that  a 
person  injured  by  a  defect  in  a  highway  or 
bridge  may  recover  damages  therefot 
against  the  county,  Is  not  intended  to  al- 
low such  recovery  where  plaintiff  is  guiltv 
of  contributory  negligence,  though  such 
case  is  not  specifically  excepted. — ^Laney  v. 
Chesterfield  County,  (8.  C.)  56.* 

BTTBGLABY. 

What  constitutes. 

1.  Three  persons,  much  intoxicated, 
went  into  a  store  and  bought  and  drank  ci- 
der; they  returned  and  called  for  more, 
which  was  poured  out.  and  set  in  glasses 
on  the  counter,  about  which  time  a  pistol 
was  discharged,  and  they  all  went  out,  leav- 
ing the  cider  on  the  counter.  The  attend- 
ant immediately  locked  the  door,  but  left 
the  store  lighted,  it  being  about  10  o'clock 
at  night.  They  pushed  against  the  door, 
broke  it  open,  and  went  in,  followed  by 
others,  and  there,  in  the  light  and  in  the 
presence  of  the  other  persons,  drank  the 
cider.  Held  error  to  refuse  an  instruction 
that  if  they  in  ^ood  faith  believed  they 
had  a  right  to  drink  the  cider.— that  it  was 
theirs,— then  they  had  no  intent  to  steal- 
State  V.  Shores.  (W.  Va.)  418. 

Evidence. 

2.  On  an  indictment  for  house-breaking, 
charging  defendant  with  entering  a  mill 
and  atealing  meal,  evidence  that  the  mom- 
inj^  after  tracks  were  discovered  from  the 
mill  to  defendant's  house;  that  the  left 
shoe  track  disclosed  the  plain  impression 
of  a  heel-tap,  which  corresponded  with  h 
heel-tap  on  defendant's  shoe,  it  not  appea^ 
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ing  that  the  tracks  otherwise  correspond 
ed;  that  defendant,  when  charged  with  the 
offense,  and  told  to  hold  up  his  left  foot, 
first  held  up  his  right,  and  when  asked  to 
make  tracks  to  he  compared  with  those  in 
the  road  refused,  and  declared  he  would 
rather  pay  for  the  meal  than  have  any  trou- 
ble in  court,— is  not  such  proof  of  guilt  as 
will  warrant  a  verdict  of  guilty.  Lacy.  J., 
dissenting. — Prather  v.  Commonwealth, 
(Va.)  178. 

8.  On  indictment  for  burglary,  evidence 
that  the  stolen  articles  were  found  tHe 
next  morning  in  the  possession  of  defend- 
ant, who  gave  a  false  account  as  to  how  he 
obtained  them,  is  sufficient  to  warrant  a 
conviction.— Wynn  y.  State,  (Ga.)  689.* 

CASBXBSS. 

Common  oarriera  of  goods— Deliv- 
ery. 

1.  Where,  by  the  terms  of  the  bill  of  lad- 
ing, the  goods'  are  consigned  to  the  order 
of  the  consignor,  and  the  bill  is  indorsed 
in  blank,  and  negotiated  for  the  value  as 
security  for  a  draft  drawn  b^  the  consignor 
on  a  third  person,  the  carrier  has  no  right 
to  deliver  the  goods. to  such  third  person 
without  production  of  the  bill  of  lading,  or 
authority  from  the  holder  thereof.— Boat- 
man's Sav.  Bank  v.  Western  &  A.  R.  Co., 
(Ga.)  125. 

2.  In  such  case,  plaintiff,  being  indorsee 
for  value  of  the  bill  and  draft,  presented 
the  latter  for  acceptance,  which  was  refused 
for  the  reason  that  the  goods  were  sold  on 
60  days'  time,  the  drawees  promising  to  ac- 
cept such  a  draft.  The  bill  being  in  plain- 
tiff's possession,  defendant,  the  railroad 
company,  delivered  the  goods  to  the  pur- 
chasers, who  were  drawees  of  the  draft, 
after  which  the  purchasers  executed  tlieir 
note  for  the  price  of  the  goods,  antedating 
it  to  correspond  to  the  date  of  the  bill  and 
draft,  the  note  being  payable  in  60  days. 
The  note,  which  was  not  for  the  exact 
amount  of  the  draft,  was  discounted  by 
plaintiff  for  value,  without  notice  of  the 
fact  that  it  was  for  the  same  goods  as  de- 
scribed in  the  bill  of  lading,  or  that  defend- 
ant had  delivered  the  goods  to  the  makers. 
HeUl,  that  notice  of  the  wrongful  negotia- 
tion of  the  note  could  not  be  imputed  to 
plaintiff  from  these  facts,  and  that  plain- 
tiff could  recover  on  the  bill  of  lading,  al- 
though the  makers  paid  the  note.-— Id. 

8.  A  consignee  of  freight  cannot  sue  the 
carrier  for  loss  caused  by  delay,  where  the 
consignor  made  the  contract  of  carriage, 
unless  the  bill  of  lading  has  been  assigned 
or  indorsed  to  him  by  the  consignor.— Haas 
V.  Kansas  City,  Ft.  8.  &.  G.  R  Co.,  (Qa.)629. 

4.  A  railroad  company  is  not  liable  for 
losses  caused  by  delayed  freights,  where 


the  cause  of  the  delay  was  an  organized 
strike  and  resistance,  which  neither  the 
railroad  company  nor  the  civil  authorities, 
which  were  called  upon,  could  control— 
Id.» 

6.  The  drawee  of  a  draft  to  which  was 
attached  a  bill  of  lading,  in  order  to  re- 
cover of  the  carrier  for  loss  caused  by  de- 
lay, must  show  that  the  amount  of  the  draft 
was  greater  than  the  sum  actaally  realized 
on  the  shipment. — Id.* 

Liability  for  Injury. 

6.  When  the  consignor  of  goods  agrees 
that  they  mav  be  loaded  and  transferred  on 
open  cars,  the  carrier,  in  the  absence  of 
netrligence  on  its  part,  is  not  liable  foranj 
daihage  caused  to  the  goods  by  being  so 
loaded  and  transported.— Western  &  A.  R 
Co.  V.  Exposition  Cotton  Mills,  (Ga.)  916. 

Connecting  lines. 

7.  Code  Ga.  §  2084,  providing  that "  where 
there  are  several  connecting  railroads  ua- 
der  different  companies,  the  last  compaDj 
which  has  received  goods  as  '  in  good  order ' 
shall  be  responsible  to  the  consignee  for 
any  damage,  **  having  no  application  to  so 
action  against  a  railroad  company  where 
the  declaration  fails  to  allege  tnat  defend- 
ant received  the  goods  as  in  good  order, 
proof  that  the  injury  to  the  goods  was  done 
before  defendant  received  them  is  admis- 
sible in  defense.— Id. 

8.  A  railroad  company  that  hauls  to  s 
city  goods  consigned  to  a  mill  located  tvo 
and  a  quarter  miles  from  town,  and  deliT- 
ers  them  a^  the  mill  by  means  of  transpor- 
tation gratuitously  furnished  by  another 
company  over  its  road,  cannot  claim,  in  de- 
fense of  an  action  for  damage  to  the  goods 
in  transit,  that  it  is  not  the  last  roaa  that 
received  the  goods. — Id. 

Limiting  Uability. 


9.  A  contract  for  the  transportation  of 
goods  by  rail  from  Boston  to  Atlanta,  lim- 
iting the  liability  of  the  carrier,  when  made 
in  Massachusetts,  and  valid  by  the  laws  of 
that  state,  is  valid  in  Georgia,  though  it 
would  not  be  valid  if  made  in  the  lati«r 
state. — Id. 

Discrimination. 

10.  A  charge  that  "'a  railway  company  is 
bound  to  carry  for  all  persons  all  goods  of- 
fered for  transportation  b^  any  persoa 
whatever  for  a  suitable  hire  "  is  proper,  aai 
is  not  open  to  the  exception  that  under  it 
there  might  be  discrimination  as  to  rates. 
— Avinger  v.  South  Carolina  Ry.  Co..  (S^ 
C.)493. 

11.  A  charge  that-  a  railway  companj 
must  as  a  common  carrier  transport  goods 
over  a  branch  road  in  use  by  it,  whether 
owned  or  operated  under  a  contract  or 
lease,  is  erroneous,  in  that  such  liability 
does  not  depend  on  the  mere  fact  of  use. 
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but  on  the  object  and  purpose  of  the  con- 
8 traction,  and  the  character  of  the  use.— Id. 

12.  A  charge  that  if  defendant,  after  a 
refusal  to  carry  plaintifTs  freight,  had  car- 
ried for  a  certain  company  alone  goods  re- 
ceived at  a  private  platform,  plaintiff  can- 
not recover,  is  pro])erly  refused,  as  it  as- 
sumes that  the  position  of  common  carrier 
has  not  been  established,  which  is  a  ques- 
tion for  the  Jury.— Id. 

18.  Where  a  railway  company  refuses  to 
carry  foods  out  of  ill  will,  or  In  willful  dis- 
regard of  the  rights  of  the  person  offering 
tbem.  exemplary  damages  may  be  given.— 

Common  carriers    of  passengers — 
Injuries  to  passengers. 

14.  Defendant  issued  round-trip  excur- 
sion tickets  to  a  point  on  a  connecting 
line.  The  excursion  train  was,  by  contract 
between  defendant  and  the  connecting 
line,  to  be  taken  over  the  road  of  the  lat- 
ter by  its  engine,  and  in  charge  of  its  em- 
ployes. Held,  that  such  employes  were 
pro  hac  vice  defendant's  employes,  and  de- 
fendant was  liable  for  injuries  to  a  passen- 
ger caused  by  their  negligence  on  the  con- 
necting line.— Washington  v.  Raleigh  & 
G.  RCo.,(N.  C.)789.» 

15.  A  railroad  company  is  not  liable  for 
injuries  sustained  bV  a  passenger  in  at- 
tempting to  alight  from  a  moving  train 
which  had  passed  the  passenger's  destina- 
tion without  stopping. — Watson  v.  Georgia 
PacRy.  Co.,(Ga.)854.» 

16.  It  is  proper  to  refuse  to  charge  that. 
if  plaintiff  was  sitting  with  his  elbow  out 
the  car  window,  whereby  he  was  injured, 
lie  was  guilty  of  contributory  negligence. 
that  being  a  question  for  the  jury. — -Quinn 
V.  South  Carolina  Ry.  Co.,  (8.  C.)  614.» 

-^ —  ^Section  of  passengers. 

17.  An  action  by  a  passenger  against  a 
railway  companv  for  wrongfully  and  vio- 
lentlv  expelling  him  from  the  train,  though 
the  declaration  allege  a  contract  for  car- 
riage, is  not  for  breach  of  the  contract,  but 
for  a  tort  by  breach  of  duty,  and  punitive 
damages  are  recoverable,  if  warranted  by 
the  facts.— Head  v.  Georgia  Pac.  Ry.  Co., 
(Ga.)217. 

18.  If  the  purchaser  of  a  round- trip  tick- 
et, after  paying  for  and  receiving  it,  per- 
form all  the  stipulations  of  the  contract  on 
liis  part,  or  offer  to  do  so  in  proper  time 
and  manner,  the  company  is  bound  to  hon- 
or the  ticket  when  duly  presented,  not- 
withstanding any  mifitake  or  omission  by 
its  agents  in  signing  or  stamping  the  same. 
or  of  the  passenger  in  signing  by  direction 
of  the  agent.— Id.* 

——Passengers*  effects. 

19.  A  railroad  company  may  inquire  of 
a  passenger  offering  a  trunk  for  transpor- 


tation jrhether  it  contains  his  personal 
baggage,  and  when  the  passenger  has  been 
in  the  nabit  of  carrying  in  his  trunk  arti- 
cles of  merchandise,  contrary  to  the  regu- 
lations of  the  company,  it  may  require  him 
to  furnish  satisfactory  proof  of  what  it  con- 
tains, and,  upon  his  refusal,  decline  to  re- 
ceive and  check  the  trunk.— Norfolk  &  W. 
R.  Co.  V.  Irvine,  (Va.)  288. 

20.  Plaintiff  was  in  the  habit  of  carrying 
merchandise  in  his  trunk  as  personal  bag- 
gage, contrary  to  the  regulations  of  the  de- 
fendant railroad  company.  Eeld,  in  an  ac- 
tion against  defendant  forrefusal  to  check 
and  transport  plaintiff's  trunk,  that  an  in- 
struction which  left  in  doubt  whether  the 
occasion  alluded  to  therein  as  the  time 
when  plaintiff  had  not  endeavored  to  de- 
ceive the  defendant  was  the  occasion  men- 
tioned in  the  declaration,  or  some  former 
occasion,  was  erroneous. — Id. 

21.  Plaintiff,  after  defendant  had  discov- 
ered his  violation  of  its  rules,  brought  his 
trunk,  with  nothing  in  it  but  dirty  wear- 
ing apparel,  to  be  checked,  for  the  purpose 
of  having  defendant  refuse,  unless  he 
should  sign  an  affidavit  as  to  its  contents, 
which  he  had  determined  not  to  do.  and 
thus  lay  the  foundation  of  an  action  for 
damages.  Held,  that  plaintiff  could  not 
question  the  reasonableness  of  the  require- 
ment as  to  signing  the  affidavit— Id. 

CABBYINa  WEAPONS. 

Svidenee. 

Where  witnesses  for  the  state  testify  that 
they  saw  defendant  draw  a  pistol  from  his 
hip  pocket,  and  one  of  them  testifies  what 
kind  of  a  pistol  it  was,  there  is  sufficient 
evidence  to  warrant  a  conviction  for  car- 
rying concealed  weapons. — Kinnebrew  v. 
State.  (Ga.)  691. 


OEBTIORABI. 

Parties. 

A  petition  for  mandamus  to  a  justice,  to 
allow  an  appeal  from  his  judgment  on  a 
jury  verdict,  cannot  be  sustained  as  a  pro- 
ceeding by  e^tiorari,  the  justice  only,  and 
not  the  real  parties  to  the  action,  having 
been  made  defendant. — Woodford  v.  Hull, 
(W.  Va.)450. 

CSiange  of  Venue. 

See  Criminal  Law,  0. 

Charities. 

Exemption  from  taxation,  see  Taxation, 
1-8. 
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CHATTEL  HOBTQAOES. 

Bflfeot. 

1.  A  debtor  while  in  New  York  executed 
on  his  stock  of  goods  in  South  Carolina  a 
mortgage  to  his  wife  for  money  advanced 
by  her,  and  two  days  thereafter  two  other 
mortgages  to  his  former  partner,  to  secure 
demand  notes  which  were  substituted  for 
other  notes,  a  large  part  of  which  were  not 
then  due.  The  parties  then  returned  to 
South  Carolina,  and  in  a  few  days  the 
debtor  surrendered  the  goods  to  an  agent 
of  the  mortgagees,  and  left  the  state.  Held, 
that  the  mortgages  amounted  to  a  general 
assignment,  with  preferences  to  the  mort- 
gagees, and  were  therefore  void,  under 
Gen.  St.  8.  C.  1883.  §  2014,  prohibiting  as- 
signments with  preferences.— Meinhard  v 
Strickland,  (S.  C.)  888.» 

Validity. 

2.  Plaintiff  sold  a  stock  of  poods,  taking 
in  payment  notes  payable  at  different  times, 
secured  by  a  mortgage  on  the  goods,  which 
provided  that  the  business  should  be  car- 
ried on  by  the  mortgagor,  and  that  from 
its  proceeds  the  mortgagor  should,  in  a 
reasonable  time,  pay  the  price.  Nothing 
showed  that  the  mortgage  was  executed  in 
bad  faith,  or  to  secure  antecedent  debts, 
and  within  a  few  months  the  mortgagor 
paid  more  than  |600  on  the  debt.  Held 
sufficient  evidence  to  rebut  any  presump- 
tion of  fraud,  because  the  mortgagor  had 
possession  of  and  sold  the  goods,  and  in 
violation  of  his  agreement  bought  other 
goods,  and  intermingled  them  with  those 
purchased  from  plaintiff.— Kreth  v.  Rog- 
ers. (N.  C.)682. 

ForecloBure. 

3.  Where  the  affidavit  to  foreclose  a  chat- 
tel mortgage  was  held  bad  because  the 
Jurat  was  unsigned,  and  the  fi,  fa,  for  that 
reason  was  quashed,  a  motion  to  reinstate 
on  the  ground  that  the  affidavit  was  in  fact 
sworn  to,  and  the  magistrate  omitted  to 
subscribe  the  jurat  by  mistake,  will  not 
prevail;  no  error  in  granting  the  motion  to 
quash  being  alleged  in  the  motion  to  rein- 
state, and  it  appearing  that  no  showing  as 
to  these  facts,  nor  any  offer  to  amend  the 
Jurat,  was  made  when  or  before  the  order 
to  quash  was  passed. — Davidson  v.  Rogers, 
(Ga.)264. 

4.  Under  Code  Ga.  §  8505,  providing  that 
all  bonds  taken  in  a  Judicial  proceeding 
may  be  amended,  and  new  security  given 
if  necessarv,  a  bond  given  on  filing  an  affi- 
davit of  illegality  by  the  defendant  in  a 
mortgage^,  /a.,  issued  to  subject  personal 
property,  is  amendable,  if  the  penalty  be 
too  small,  and  the  condition  not  in  accord- 
ance with  thestatuje.— Lytle  V.  De  Vaughn, 
<Ga.)  281. 

5.  The  motion  to  amend  is  in  time  if 


made  before  any  order  or  jndgmn:  6 
missing  the  illegality  has  been  es.t£*: 
although  the  court  has  orally  ancot:^  - 
that  the  motion  to  dismiss  it  sustsirM- 
Id. 

City. 

See  Municipal  GorparationM. 

Conflict  of  Iawb. 

See  Asngnment  far  Benefit  of  OndQcn  t\ 
Contract  limiting   carrier's   UabiLtr  m 

Cdrriere,  9. 
Usury  laws,  see  Judgmant,  16. 

CONTUSION  OF  OO0T& 

Burden  of  proving  property. 

Where  the  goods  to  which  plaiDti5t 
mortgagee,  was  entitled  were  intenti:r«-. 
with  like  goods  purchased  by  the  s-' 
gagor  of  defendants,  the  mortgage  li^X 
been  recorded,  the  burden  of  proof  wis  i 
defendants  to  designate  their  goods.  5S> 
in  selling  goods  to  the  mortga^r,  v. 
knowledge  that  he  would  probabk  i::'^ 
mingle  them  with  those  of  the  pU'tt' 
they  were  guilty  of  laches,  and  the  t". :»; 
tinguishable  goods  became  the  pror'^'T^ 
plaintiff.— Kreth  v.  Rogers,  (N.  Cj6^- 

CONSTITTJnONAL  LAW. 

Due  process  of  law,  see  Fishfriet, 
Liability  of  homestead  for  debts,  see  E 

stead,  1. 
Liberty  of  the  press,  see  Lieeiue.  S. 
Revocation  of  license,  see  Iniaxitafiz';  i: 

uore,  1. 
Right  to  trial  by  jury,  see  Orminc  U' 

44;  Jury,  9. 
Taxation  by  municipal  corporttloa  vs. 

License,  2. 

LegislatiYe  powers. 

1.  Const.  W  Va,  art.  7.  §7.  proTidost:? 
the  governor  may.  on  extraordiDary  i* /^ 
sions.  convene  at  his  own  instancetbe .  • 
islature;  but  when  so  convened  it  ^l. 
enter  on  no  business  except  that  $i^'  > 
in  the  proclamation.  In  a  prociaisi-  - 
calling  an  extra  session  one  item  of  b> 
ness  was  ''to  protect  the  public  tK^- 
against  unnecessary  expenditures  by  r^- 
latin^  the  costs,  charges,  and  proeefd^^ 
in  criminal  cases,  before  Justices  cf  - 
peace  and  circuit  courts. "  Held,  tbtt  »- 
act  might  be  passed  at  such  sessioa  ?>' 
mitting  the  prosecuting  attorney  to  fit-u- 
two  Jurors  from  the  panel  of  twentj,  i^ 
the  prisoner  six.  as  such  proceedinc  v>'^ 
tend  to  prevent  disagreements  of  jQ^^ 
and  thus  protect  the  public  treasury.-^ 
V.  Shores,  (W.  Va.)4ia 
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Sx  post  facto. 

2.  Act  S.  C.  Dec.  24. 1887.  which  amended 
;ct  Feb.  9. 1882.  granting  the  charter  of  the 
;ity  of  Anderson,  by  altering  the  mode  of 
rial  of  offenses  against  municipal  ordi- 
lances,  but  not  changing  the  nature  of  the 
(ffense,  nor  the  evidence  necessary,  nor  the 
lunishment  of  the  offense,  applies  to  acts 
lone  before  its  passage,  and  is  not  ^  post 
^acto, — City  Council  of  Anderson  v.  O'Don- 
lell,  (S.  C.)528. 

>bligation  of  oontracts. 

3.  ActVa.  Jan.  26,  1886,  requiring,  in 
.ctions  to  test  the  genuineness  of  coupons 
purporting  to  be  cut  from  state  bonds,  pro- 
luction  of  the  bonds,  with  proof  that  the 
coupons  were  actually  cut  therefrom,  does 
tot  impair  the  obligation  of  contracts. — 
commonwealth  v.  Booker,  (Va.)  881. 

4.  Neitheris  Act  Va.  Jan.  21. 1886.  prohib- 
ting  the  use  in  such  action  of  expert  testi- 
aony  to  prove  the  genuineness  of  coupons 
letached  from  the  bonds,  void  for  that 
enson.  Following  Com.  v.  Weller,  1  S.  E. 
tep.  102.— Id. 

CONTRACTS. 

Jee,  also,  Assignment;  Assignment  for  Ben- 
efit of  Creditors:  Assumpsit'  Bonds;  Car- 
riers; Chattel  Mortgages;  Deed;  Frauds, 
Statue  of;  Fraudulent  Conveyances;  Guar- 
anty; Insurance;  Interest;  Landlord  and 
Tenant;  License;  Marriage;  Master  and 
Servant;  Mortgages;  Negotiable  Instru- 
ments; Partnership;  Principal  and  Agent; 
Principal  and  Surety;  Release  and  Dis- 
cJiarge;  Sale;  Specific  Performance;  Usury; 
Vendor  and  Vendee, 

Actions  on,  see  Counties,  1, 2 

breach,  see  Damages,  8-6. 

Tor  the  sale  of  realty,  see  Frauds,  Statute 
of, 

nterpretation,  see  Custom  and  Usage,  1,  2. 

>f  infants,  see  Infancy,  1-3. 

/"alidity,  see  Carriers,  9;  Husband andWife, 
12. 

i^onsideration. 

1.  A  note  is  not,  prima  facie,  affected  by 
L  written  promise  not  to  plead  failure  of 
lonsideratfon,  when  the  note  matures  in 
"November,  no  year  being  specified,  and  the 
>romise  describes  a  note  of  the  same  date 
md  amount,  maturing  in  October  of  a  given 
rear,  the  promise  not  being  mentioned  in 
be'declaration  or  summons,  though  a  copy 
)f  it  follows  a  copy  of  the  note  annexed  to 
be  summons,  ana  it  not  appearing  that  the 
>riginal8  of  both  instruments  were  on  the 
lame  piece  of  paper,  and  the  promise  not 
'eciting  any  consideration.  —  Hardee  v. 
3rin€r,  (Ga.)  102. 

2.  Where,  after  suit  brought  for  posses- 
(ion  of  a  machine,  plaintiff  agreed  to  sell 


defendant  another  machine  and  take  the 
machine  in  controversy  in  part  payment, 
the  mutual  stipulations  of  the  parties  to 
the  agreement  are  a  sufficient  considera- 
tion to  support  it.— Puffer  v.  Lucas,  (N.  C.) 
734. 

Interpretation. 

8.  In  an  actiun  on  a  single  bond,  given 
in  payment  for  territory  in  which  to  sell 
patent  bee-hives,  on  condition  that,  if  the 
maker  should  use  due  diligence,  and  fail  to 
sell  to  a  certain  amount,  it  should  be  void, 
the  maker  testified  that  he  took  specimen 
hives,  and  made  efforts  to  sell  In  two  coun- 
ties, and  in  one  of  them  for  a  week,  with- 
out success,  when  he  returned,  and  re- 
ported the  fact  to  the  payee.  The  latter 
'told  him  to  try  again,  and  he  did  so  with- 
out success,  and  when  he  returned  the 
payee  was  gone.  Held,  that  the  maker 
used  due  diligence,  and  that  plaintiff  can- 
not recover.— Spence  v.  Smith,  (N.  C.)  712. 
Actions. 

4.  In  an  action  on  a  contract  the  com- 
plainant's allegation  that  the  agreement 
was  as  set  forth  in  Exhibit  B,  the  original 
contract,  as  modified  by  another  writing 
marked  "Exhibit  C, "  was  denied  by  de- 
fendant. Ileld,  that  not. only  Exhibit  C. 
but  also  all  the  letters  which  had  passed 
between  the  parties  in  relation  to  the 
transaction,  were  competent  to  show  that 
the  agreement  was  executed,  accepted,  and 
acted  upon  as  alleged.— Chemical  Co.  v. 
Johnson.  (N.  C.)  770. 

5.  Where  one,  in  consideration  of  a  cove- 
nant to  pav  a  certain  sum,  assigned  to  his 
son  all  of  his  estate,  including  certain 
bonds  of  another  son.  which  were  after- 
wards paid  in  lawful  money  to  the  as- 
signee's attorneys,  whom  the  assignee  suf- 
fered to  retain  the  money  several  years, 
and  then  to  pay  him  in  Confederate  money, 
the  loss  was  no  defense  to  an  action 
against  the  assignee  by  the  other  heirs  of 
the  assignor,  including  the -obligor  in  the 
bond,  to  recover  the  consideration  of  the 
assignment.— Kerlin  v.  Kerlin,  (Va.)849. 

Contribution. 

Between  sureties,  see  Principal  and  Surety, 
8,  9. 

Contributory  Negligence. 

See  Carriers,  16;  Higliways;  Master  and 
Servant,  12, 18;  Negligence,  8-6. 

COIIPORA.TIONS. 

See,  also.  Municipal  Corporations;  Rail- 
road Companies. 

Declarations  by  director,  see  Evidence,  6. 

Evidence  of  transactions  with  deceased 
agent,  see  Witnes$,  4. 
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Authority  of  officers. 

Though  by  the  by-laws  of  a  corporation 
an  officer  has  power  to  make  contracts  and 
execute  conveyances,  yet  where  a  contract 
is  made  directly  with  the  corporation,  and 
registered  on  its  books,  any  papers  execut- 
ed by  the  officer  to  carry  the  contract  into 
effect  are  prima  facie  unwarranted,  in  so 
far  as  they  depart  from  the  terms  agreed 
upon,  and  so  registered.— East  Rome  Town 
Co.  V.  Brower,  (Ga.)278. 

COSTS. 

•  Time  of  filing  security,  see  Couris,  3. 

Bight  to  co8ts. 

1.  Plaintiff,  having  purchased  land  at  ex- 
ecution sale,  on  judgments  against  defend- 
ant, brought  an  action  for  possession, 
wherein  defendant  showed  that  the  judg- 
ments had  become  dormant,  and  hence  that 
the  executions  issued  thereon  were  irreg- 
ular, and  asked  for  equitable  relief.  The 
judgments  had  been  duly  docketed,  and 
were  liens  upon  the  land  in  favor  of  plain- 
tiff. The  court  set  aside  the  sales,  but.  to 
enforce  the  liens  of  the  judgments,  direct- 
ecf  a  sale  of  the  land  to  satisfy  them.  Held, 
that  defendant,  having  maintained  his  eq- 
uitable defense  against  the  recovery  of  the 
land  under  the  execution  sales,  was  enti- 
tled to  the  costs  of  the  action. — Currie  v. 
Clark,  (N.  C.)778. 

2.  In  proceedings  to  subject  chattels  to 
levy,  where  both  plaintiff  and  claimant  are 
in  fault,  the  one  in  levying  on  too  much  of 
the  property,  and  the  other  in  claiming 
more  than  his  interest,  the  costs  should  be 
equally  divided.— Postell  v.  Chapman.  (Qa.) 
119. 

8.  Where  a  decree,  though  it  adjudicates 
the  principles  of  the  cause,  is  not  nnal,  and 
reserves  the  question  of  costs  for  future 
adjudication,  refusal  to  decree  costs  to  the 
prevailing  party  is  not  error.— Cooper  v. 
Daugherty,  (Va.)  887. 

Attorney's  fee. 

4.  Plaintiff  sold  defendant  J.  certain 
guano,  in  trust,  the  proceeds,  when  sold  by 
J.,  to  be  applied  on  nis  notes  held  by  plain- 
tiff. J.  subsequently  conveyed  the  guano 
to  defendant  B..  in  trust  for  certain  cred- 
itors named.  6.,  havinj^  sold  the  guano, 
plaintiff  brought  this  action  to  recover  the 
proceeds.  The  court,  on  judgment  for 
plaintiff,  allowed  B.  $100  to  pay  counsel 
tees,  on  the  theory  that  in  defending  the 
action  he  was  but  discharging  his  duty  as 
trustee.  Held  error.  His  trust  having  failed 
as  against  plaintiff,  the  latter  could  not  be 
compelled  to  pay  the  expense  of  contest- 
ing the  question  of  its  validity. — Chemical 
Co.  V.  Johnson,  (N.  C.)  775. 


C0X7NTIES. 

See.  also.  Bridges;  Highways;  Munidpei 

Corporations, 
Defective  highway,  see  AbaiemaU  and  Bt- 

vival,  8. 

Contracts. 

1.  Where  a  county  court  made  a  con- 
tract for  constructing  a  road  and  a  bridge 
according  to  specifications,  and  added.  *to 
the  satisfaction  of  the  court, "  it  must  be 
done  according  to  the  specifications,  and. 
in  a  suit  by  the  contractors  for  breach  of 
the  contract,  the  declaration  need  not  al- 
lege that  the  work  was  done  "to  the  satis- 
faction of  the  court " — Kinsley  y.  Monon- 
galia County.  (W.  Va.)  445. 

2.  *ln  an  action  for  breach  of  contract 
made  by  commissioners  of  a  county  court 
with  plaintiff,  a  report  made  by  the  com- 
missioners to  the  court,  that  the  contractor 
had  failed  to  comply  with  his  contract,  if 
improper  evidence. — Id. 

IiiabiUties. 

8.  In  the  absence  of  statute  anthorizing 
actions  against  counties  in  Qeorgia.  for 
damages  in  detaining  steam-boats  on  riven 
by  means  of  defective  bridges,  each  actions 
will  not  lie.— White  Star  Dne  Steam-Boat 
Co.  V.  Gordon  County,  (Ga)  231. 

COXTBTS.    • 

Appellate  jurisdiction,  see  Appeal,  1-6. 

Jurisdiction  of  federal  court,  see  FWgerw, 
8,4. 

superior  court,  see  8et-Qfand  Counter- 
claim, 1. 

supreme  court,  see  InjuncUon,  1. 

JurisdiOtion. 

1.  The  superior  court  has  no  Jarisdiction 
of  a  suit  to  set  aside  a  conveyance,  brought 
against  a  resident  of  the  county  who  had 
parted  with  her  interest  in  the  land,  and 
was  thus  not  an  interested  party,  and 
against  other  defendants  not  residents  of 
the  county  in  which  suit  was  bronghL— 
Fleetwood  v.  Dees,  (Ga)  102. 

First  day  of  term. 

2.  Act  &  C.  1884.  (18  St.  888,)  fixes  the  dsv 
when  the  court  of  common  pleas  shall  be 
held.  Section  27  of  the  Code  prorides  thtt 
the  Judge  may  adioum  until  the  business 
of  another  court  shall  be  concluded.  Held, 
that  the  day  fixed  by  the  act.  and  not  the 
day  to  which  court  may  be  adjourned,  \% 
the  first  day  of  the  term,  within  the  mean* 
ing  of  an  order  that  security  for  costs  be 
given  **on  or  before  the  first  day  of  the 
term. "— McKeller  t.  Parker,  (a  a)  895. 
Speoial  term. 

8.  Under  Code  Va  1887.  g  8062.  proridine 
that,  at  a  special  term,  any  cause  ready  for 
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tiearing  may.  with  the  conseDt  of  the  par- 
ties, be  heard,  the  court  cannot  at  such  a 
term,  without.8udi  consent,  hear  a  demur- 
rer to  a  bill,  and  dissolve  an  injunction. — 
Fowler  v.  Mosher,  (Va.)  542. 
State  courts  of  original  jurisdiotion. 
4.  An  action  by  legatees  to  recover  from 
inother  legatee  an  overpayment  of  a  leg- 
acy, need  not  be  brougnt  in  the  probate 
20urt,  but  the  circuit  court  has  jurisdic- 
iion.-Miller  v.  Stark,  (S.  C.)  501. 

CBEDITOBS'  BILL. 

^ee,  Also,  Abatement  and  Revival,  1. 

aight  to  maintain. 

1.  Five  judgment  creditors  had  each 
)rought  suit  to  enforce  his  lien,  and  decrees 
for  renting  had  been  made  in  each  suit. 
Plaintiff,  a  judgment  creditor  in  one  of 
,hese  suits,  and  holding  another  Judgment, 
3rior  to  all  the  rest,  brought  another  suit, 
netting  out  these  facts,  and  the  necessity  for 
I  sale  of  the  real  estate,  and  asking  that  an 
account  be  taken,  and  that  all  the  suits  be 
leard  together.  Held,  that  the  suit  was 
properly  brought,  and  that  it  was  no  ob- 
jection to  the  bill  that  the  debtor  was  liv- 
ng.— Preston  v.  Aston 'a  Adm'r,  (Va.)  844. 

3.  A  judgment  creditor  mav  maintain  a 
3 ill  to  subject  real  estate  of  nis  debtor  to 
;he  payment  of  the  Judgment  without  hav- 
Dg  previously  issued  a  fi,  fa,  thereon,  es- 
pecially where  it  appears  that  the  debtor 
lad  conveyed  away  all  his  personalty. — 
Moore  v.  Bruce,  (Va.)  1»5. 

Parties* 

3.  The  assig^nor  of  one  of  the  judgments 
leld  by  plaintiff,  and  the  alienee  of  certain 
-eal  estate  which  belonged  to  the  debtor  at 
he  date  of  the  judgments,  are  proper  par- 
ies.—Preston  V.  Aston's  Adm'r,  (Ya.)844. 

4.  Remainder-men  are  not  necessary  par- 
ies to  a  bill  to  subject  a  life-estate  to  the 
i en  of  a  judgment. — ^Moore  y.  Bruce,  (Va.) 
95. 

Pleading. 

5.  A  plea  that  the  judgments  were  as- 
Jgned  to  plaintiff  on  the  dfivision  of  the  as- 
lets  of  a  firm  composed  of  him  and  the  as- 
iignor;  that  they  are  collectible  from  the 
lebtor;  and  that  the  assignor  is  not,  nor 
las  ever  been,  liable  on  them,  was  proper- 
y  rejected,  as  but  another  mode  of  object- 
Dg  to  the  parties,  and  as  not  being  rele- 
vant to  anything  in  the  bill.— Preston  v. 
^ston's  Adm'r,  ( Va.)  344 

■^eoroo* 

6.  A  master  reported  that  the  rents  and 
)roflt8  would  not  pay  the  liens  on  the  land 
n  five  years,  basing  his  opinion  on  the  tes- 
imony  of  four  witnesses,  the  average  of 
irliose  estimates  of  the  amount  which  a 


five-years  lease  would  realize  was  $246, 
while  the  debts  to  be  paid  amounted  to 
nearly  $3,500.  Held,  that  the  court  did  not 
err  in  adopting  the  report,  and  directing  a 
sale. — Cooper  v.  Daugherty,  (Va.)  387. 

7.  It  appearing  that  none  of  the  decrees 
for  renting  had  been  executed,  and  that  the 
real  estate  would  not  in  five  years  rent  for 
enough  to  discharge  the  liens,  a  decree  an- 
nulling them,  and  directing  the  sale  of  so 
much  of  the  property  as  may  be  necessary, 
is  proper.— Preston  v.  Aston's  Adm'r,(Va.) 
844. 

8.  A  decree  rendered  on  a  creditors'  bill 
against  a  decedent's  estate  is  not  erroneous 
because  rendered  in  favor  of  a  receiver, 
rather  than  complainants,  as  such  decree 
vests  no  title  in  the  receiver,  but  virtually 
keeps  the  property  in  cuBfodia  legis.—Hea- 
man  v.  McMuilin.  (Va.)  849. 

9.  A  decree  ordering  land  to  be  sold  in 
satisfaction  of  a  judgment,  without  pro- 
tecting the  rights  of  a  tenant  in  possession 
under  a  lease  executed  before  rendition  of 
the  judgment,  is  erroneous.  —  Moore  v. 
Bruce,  (Va,)  195. 

OBIMINALLAW. 

See,  also,  Arrest;  Hdbeae  Corpus;  Indict- 
ment and  Information;  Jury;  Witness. 

Competency  of  juror,  see  Jury,  1,  2. 

Impaneling  of  jury,  see  Jury,  8,  4. 

Indictable  trespass,  see  Trespass,  8. 

Particular  crimes,  see  Adultery;  AssauU 
and  Battery,  8,  4;  Bastardy,  4;  Carrying 
Weapons;  End>eulem^ut;  False  Pretenses; 
Forgery;  Fornication;  Habeas  Corpus; 
Homicide;  Intoxicating  Liquors;  Mayhem; 
Perjury, 

Jurisdiction. 

1.  Under  Code  N.  C.  §  892.  restricting  the 
jurisdiction  of  the  superior  courts  to  punish 
for  assault  and  battery,  where  no  deadly 
weapon  is  used  and  no  serious  damage 
done,  to  cases  where  justices  of  the  peace 
neglect  for  six  months  to  take  official  cog- 
nizance of  the  offense,  where  it  appears 
from  the  evidence,  in  a  trial  before  a  su- 
perior court,  that  the  offense  is  one  of  the 
said  class,  and  was  committed  within  six 
months  before  the  action  was  begun,  the 
prosecution  must  be  dismissed.— State  ▼. 
Porter,  (N.  C.)903. 

2.  An  indictment  charging  that  the  bat- 
tery was  committed  ^with  a  deadly 
weapon,  to- wit,  a  certain  stick,  to  the  great 
damage"  of  the  person  assaulted,  is  not 
sufilciently  specific  as  to  the  character  of 
the  weapon,  or  the  extent  of  the  damage, 
to  give  the  superior  court  jurisdiction  un- 
der said  statute,  when  the  offense  was  com- 
mitted less  than  six  months  before  the  find- 
ing of  the  indictment— Id. 

8.  Under  Code  N.  C.  §  1076,  making  it  a 
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misdemeanor  to  sell  spirituous  liquors  by 
the  small  measure,  except  as  prescribed, 
thesuperior  court  has  jurisdiction,  the  pen- 
alty provided  being  in  the  discretion  oi  the 
court,  as  by  section  892  a  Justice  has  ju- 
risdiction of  criminal  offenses  only  when 
the  punishment  does  not  exceed  a  fine  of 
150.  or  imprisonment  for  80  days.— State 
V.  Deaton.  (N.  C.)8ft5. 

4.  Code  Ga.  8  4419.  provides  that  the  en- 
tering and  stealing  from  a  railroad  car  shall 
be  punished  by  fine  and  imprisonment. 
HM  that,  where  it  does  not  appear  that  de- 
fendant brolce  open  the  car,  the  offense  is 
a  misdemeanor  under  ihe  above  act,  and 
within  the  jurisdiction  of  the  city  court  of 
Atlanta,  which  has  jurisdiction  of  misde- 
meanors.—Burley  V.  State,  (Ga,)  698. 

Arraignment  and  plea. 

5.  Under  Acts  Va.  1877-78.  c.  17.  §  1,  pro- 
viding that  a  person  indicted  in  the  county 
court  for  a  capital  offense  may,  "upon  his 
arraignment,"  demand  to  be  tried  in  the 
circuit  court,  in  which  case  the  record  shall 
be  certified  thereto,  it  is  not  ground  for  ar- 
rest of  judgment  that,  on  arraignment,  the 
prisoner  pleaded  not  guilty,  ana  then  elect- 
ed to  be  tried  in  the  circuit  court— Sutton 
V.  Commonwealth,  (Va.)  323. 

6.  It  is  no  ground  for  arrest  of  judg- 
ment that  defendant,  after  his  case  was 
removed  to  the  circuit  court,  was  not  again 
arraigned,  and  did  not  again  plead,  though 
said  section  further  provides  that,  in  case 
of  such  removal,  the  prisoner,  if  in  custody, 
shall,*  unless  good  cause  be  shown  for  con- 
tinuance, be  arraigned  and  tried  at  the  next 
term  of  said  court;  defendant  having  made 
no  objection  to  being  tried  without  further 
plea. — Id. 

7.  It  is  no  bar  to  a  prosecution  before  the 
mayor  and  council,  under  act  S.  C.  Dec.  24, 
1887,  for  violation  of  an  ordinance,  that 
defendant  has  been  arrested  and  recog- 
nized to  appear  before  the  court  of  general 
sessions  to  answer  a  prosecution  fur  the 
same  act  under  a  statute  of  the  slate.— City 
Council  of  Anderson  v.  O'Donnell,  (S.  C.) 
523. 

8.  A  plea  of  former  conviction,  setting 
out  neither  the  record  of  the  former  trial 
and  conviction,  the  judgment,  nor  the  term 
of  its  rendition,  is  insuflScient.  —  Blair  v. 
State,  (Ga.)  855. 

Change  of  venue. 

9.  Code  Ga.  §  4687.  providing  that  change 
of  venue  shall  be  granted  only  when  the 
judge  shall  be  satisfied,  by  an  examination 
of  the  persons  liable  to  serve,  that  an  im- 
partial jury  cannot  be  obtained,  does  not, 
m  regulating  the  manner  in  which  the 
Judge  shall  satisfy  himself,  violate  the 
Georgia  constitution,  restricting  change  of 
venue  to  cases  in  which  the  judge  is  satis- 
fied that  an  impartial  jury  cannot  be  ob- 


tained in  the  county,  but  providing  th&t 
the  power  is  to  be  exercised  in  sach  man 
ner  as  has  been  or  shall  be  provided  by 
law.— Blackman  v.  State,  (Ga.)  626. 

Conduct  of  trial. 

10.  After  the  jury  had  been  out  forsoc* 
time,  they  were  called  in  and  asked  if  tbej 
desired  any  further  instruction  aa  to  ib« 
law.  and.  on  answering  in  the  i]egativ€ 
were  told  to  retire.  Udd  no  part  of  ttt 
trial,  and  that  defendant's  presence  wis 
not  required.— State  v.  Jones,  (S.  O.)  8&$* 

11.  A  stenographer's  minute  stating  ths: 
defendant  was  absent  during  a  few  mr- 
ments  of  the  argument  of  his  counsel,  ba; 
which  recites  that  the  fact  was  reported  br 
and  the  minute  made  at  the  request  of 
counsel,  and  did  not  come  within  the  per- 
sonal observation  of  the  stenographer,  is 
not  legal  evidence  that  defendant  was  &1>^ 
sent  at  any  stage  of  the  trial,  there  havia? 
been  no  adjudication  or  action  taken  on 
the  matter  by  the  court. — Id. 

13.  A  limitation  of  the  arguments  of 
counsel  on  a  trial  for  felony  to  If  hours  on 
each  side  is  not  unreasonable. — State  v 
Hall,  (W.  Va.)  422. 

13.  In  a  felony  trial  the  court  may  limit 
the  time  for  the  arguments  of  counsel,  ai^i 
a  limitation  to  four  hours  on  each  side  i^ 
not  so  short  as  to  prejudice  the  rights  of 
the  prisoner. -Statev.  Shores.  (W.  Va.)4i:^ 

14.  It  is  in  the  discretion  of  the  trial  coun 
to  permit  the  prosecuting  attomer  to  opes 
the  argument  by  merely  statin^r  his  pror>*> 
sit  ions  of  law.  without  discussing  the  the 
ories  relied  upon  by  the  state  as  to  the  facts. 
—State  V.  Anderson.  (N.  C.)  878. 

15.  It  is  not  a  violation  of  Code  Va.  1887, 
c.  190,  §  3897,  prohibiting  comment  before 
the  court  or  jury  upon  the  prisoner's  fail 
ure  to  testify,  for  the  prosecuting  attorney 
to  remark  that  the  prisoner  had  not  %c 
counted  for  his  whereabouts  at  the  time  of 
the  homicide  in  question,  nor  for  his  fiicrbt 
from  the  state. — Sutton  v.  CommonweaUh. 
(Va.)823. 

16.  On  a  trial  for  murder,  where  the  cotir* 
excludes  evidence  of  a  declaration  of  de 
fendant  in  regard  to  the  killing,  but.  oc 
the  witness  being  recalled,  permits  him  to 
testify  as  to  all  that  was  said,  the  ezclusioc 
cannot  be  complained  of  for  error. — Stale 
V.  Anderson.  (N.O.)  678. 

17.  It  is  in  the  discretion  of  the  court  U) 
allow  a  case  to  be  opened  after  argumect 
begun  for  the  reception  in  evidence  of  s 
court  paper.— Blackman  t.  State.  (Ga.)^! 

Evidence. 

18.  A  witness  testified  as  to  the  resem 
blance  between  tracks  found  near  the 
scene  of  the  homicide,  and  other  tracks 
admitted  to  have  been  made  by  defendanL 
Some  of  the  latter  tracks  were  made  Doder 
compulsion,  and  the  evidence  relating  to 
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these  tracks,  and  the  opinions  of  witnesses 
1)aBed  thereon,  were  sobseqnently  with- 
drawn from  the  Jury.  HM,  that  refusal 
to  withdraw  the  opinion  of  a  witness,  who 
stated  that  he  was  as  certain  about  the 
tracks  before  he  saw  those  made  under 
<sompnl8ion  as  after,  was  not  error.— Id. 

19.  Admissions  of  inculpatory  facts  by 
the  prisoner  are  not  direct,  but  circum- 
stantial, evidence;  and,  in  charging  on 
them,  the  court  should  not  characterize 
them  as  a  confession,  which  would  impl^ 
that  the  prisoner  had  acknowledged  nis 
guilt.— Covington  v.  State,  (Ga.)  158. 

20.  It  is  error  to  assume  that  the  prison- 
er has  made  a  confession,  and  then  to  in- 
struct as  if  the  confession  were  already 
established.— Id. 

21.  Dnder  Code  W.  Va.  c.  152,  §  20,  pro- 
viding that  "in  a  criminal  prosecution 
other  than  for  perjury,  evidence  shall  not 
be  given  against  the  accused  of  any  state- 
ment made  b^  him  as  a  witness  upon  a  le- 
gal examination. "  statements  maae  by  the 
accused,  while  testifying  on  his  own  behalf 
on  his  preliminary  examination,  cannot  be 
used  against  him  on  his  trial.— State  v. 
Hall,  CW.Va.)  422. 

22.  Evidence  of  a  conversation  by  ac- 
cused relevant  to  the  issue  is  admissible, 
although  the  witness  did  not  hear  the 
whole  of  it. — Sutton  v.  Commonwealth, 
(  Va.)  828. 

23.  Admissions  of  the  prisoner  are  com- 
petent to  prove  the  corpus  (feZiWt.— State  v. 
Hall.  (W  Va.)  422,* 

24.  Where  three  are  Jointly  indicted  for 
a  felony,  and  one  is  on  trial,  it  is  not  error 
to  permit  the  state  to  show  that  the  other 
two  are  in  Jail  charged  with  the  same  of- 
fense—State V.  Shores,  (W.  Va.)  418. 

25.  Witness  testified  that  she  knew  the 
general  character  of  the  prosecutrix;  that 
she  had  never  heard  any  one  say  anything 
against  it;  that  she  was  not  testifying  from 
vfnat  people  said,  but  from  her  own  knowl- 
edge. Held  admissible.—Flemister  v.  State, 
(Oa.)  642. 

26.  On  trial  for  burglary,  evidence  of  the 
tracks  of  the  burglar,  supplemented  by 
comparing  the  tracks  of  the  prisoner  made 
▼oluntario^  in  court,  corroborated  slightly 
by  bits  of  paper  found  where  the  burglars 
had  been,  similar  paper  being  in  the  pos- 
session of  the  prisoner,  having  resulted  in 
a  verdict  of  guilty,  although  leaving  some 
doubt  as  to  the  identity  of  the  prisoner 
with  the  burglar,  will  support  the  verdict 
on  writ  of  error.— Gregory  v.  State,  (Qa.) 


27.  The  guilt  of  the  accused  being  cer- 
tain if  the  mam  witness  for  the  state  was 
credible,  and  there  being  evidence  for  and 
against  his  credibility,  there  is  no  want  of 
soflSciency  in  the  evidence  to  warrant  the 
Terdict— Hunt  v.  State,  (Ga.)  142, 
V.78.E.— 60 


Iimiruotloiui* 

28.  The  court  charged  "that  a  Juror  can 
neither  consider  any  fact  which  comes 
within  his  personal  knowledge,  nor  can  he 
communicate  it  to  the  other  jurors  without 
being  in  contempt  of  the  court,  and  violat- 
ing his  solemn  oath. "  EM  that,  as  it  ap- 
peared that  one  of  the  Jurors  knew  some 
fact  material  to  the  defense,  the  charge 
was  manifestly  given  in  reference  to  that 
juror  alone,  and  so  was  not  error.— State  v. 
Jones,  (S.  C.)  296. 

29.  An  instruction  that  the  attorneys  are 
not  supposed  to  be  impartial,  and  that  the 
jury  are  to  take  their  statements  both  as  to 
the  law  and  facts  guardedly,  is  not  error. 
— Id. 

80.  It  is  not  an  invasion  of  the  province 
of  the  Jury  to  say  that  if  the  court  mistook 
the  law  it  could  be  corrected,  nor  does  such 
statement  tend  to  make  the  Jury  less  par- 
ticular in  scrutinizing  the  facts. — Id. 

81.  It  is  not  error  to  refuse  to  advise  the 
jury  that  they  ought  not  to  convict  on  the 
uncorroborated  evidence  of  accomplices, 
and  to  tell  them  that  the  question  of  ac- 
complices is  not  involved,  as  no  accomplice 
has  been  introduced  as  a  witness;  such  be- 
ing the  fact.— State  v.  Lee,  (S.  C.)  44. 

82.  A  new  trial  will  not  be  granted  on 
the  ground  that  extracts  from  the  charge 
of  the  court  appear  erroneous,  where,  taken 
in  connection  witn  the  whole  charge,  they 
show  no  error.— Flemister  v  State,  (Ga.) 
642. 

88.  An  exception  to  the  whole  charge  of 
the  court  is  not  ground  for  a  new  trial 
where,  though  defects  appear  in  its  phrase- 
ology, it  is  generally  sound.— Id. 

Custody  and  conduct  of  Jury. 

84.  Evidence  that  a  Juror  proposed  that, 
in  determining  the  verdict,  a  majority 
should  rule,  which  was  assented  to  by  the 
others,  is  not  sofflcient  to  cause  the  verdict 
to  be  set  aside,  where  a  subsequent  ballot 
showed  a  disregard  of  the  agreement,  and 
on  being  polled  each  juror  assented  to  the 
verdict.— State  v.  Harper,  (N.  C.)  780.» 

85.  The  refusal  of  the  court  to  admit 
testimony  that  certain  Jurors  were  '•im- 
properly approached  and  spoken  to  about 
the  case,"  there  being  no  offer  to  show 
specific  acts  done  or  words  spoken,  or  that 
any  juror  was  influenced  or  heeded  what 
was  done  or  said,  is  within  the  discretion 
of  the  court,  and  not  re  viewable  error.— Id. 

86.  The  separation  of  one  juror  in  charge 
of  an  officer  from  the  others,  also  in  charge 
of  an  officer,  after  commencement  of  their 
deliberations,  is  not  ground  for  a  new  trial. 
-Id. 

87.  An  attorney  for  the  state,  in  his  ar- 
gument, stated  that,  if  the  prisoner  and  his 
associates  were  capable  of  committing  the 
offenses  shown  to  nave  been  committed  by 
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them  on  %  certain  night,  and  as  admitted 
by  their  counsel  in  his  argument,  then  it 
followed  that  they  were  capable  of  com- 
mitting openly  the  crime  with  which  they 
stood  indicted.  Held,  that  the  statement 
was  not  improper,  being  made  in  reply  to 
the  argument  of  prisoner's  counsel,  as  to 
the  unreasonableness  of  the  state's  theory 
that  the  prisoner  would  conimit  the  crime 
charged  against  him  in  the  indictment;  as 
shown  by  the  eTidence.— State  v.  Shores. 
(W.  Va.)  418. 

88.  It  is  no  disqualification  of  the  sheriff 
to  take  charge  of  a  Jury  on  a  trial  for  felony 
that  he  is  a  witness  in  the  case.— Id. 

89.  The  officer  having  a  jury  in  charge 
during  a  trial  for  felony  need  not  every  day 
be  sworn  to  keep  the  jury  together,  etc. 
—Id. 

40.  It  is  not  error  to  deny  defendant's 
motion  to  send  to  the  jury-room  and  take 
from  the  jury  the  indictment,  on  which 
was  written  a  verdict  of  guilty  against 
another  Jointly  indicted  for  the  same  of- 
fense.— Id. 

41.  The  testimony  of  a  juror  is  inadmis- 
sible to  show  misconduct  of  the  Jury. — 
State  y.  Harper,  (N.  C.)  780.* 

Verdict. 

42.  A  Juror  being  sick  and  unable  to  con- 
tinue, the  Jury  were  polled,  and  were  not 
able  to  agree  on  the  whole  case.  It  ap- 
peared that  all  were  agreed  on  a  verdict  of 
guilty  on  the  first  two  counts,  while  two 
were  for  not  guilty  on  the  third  and  fourth 
counts.  The  state  then  proposed  to  enter 
a  nolle  prosequi  as  to  those  counts,  and  was 
so  authorized,  after  which  the  jury  re- 
turned a  verdict  of  guilty,  and  were  again 
polled,  and  each  responded,  ** Guilty.'' 
Eeld,  that  the  action  of  the  solicitor  being, 
in  legal  effect,  but  a  consent  to  an  acauit- 
tal  on  the  specified  counts,  was  favorable  to 
defendants,  and  there  was  no  error. — State 
V.  White.  (N.  C.)  715. 

48.  Where,  on  a  trial  for  malicious  cut- 
ting with  intent  to  kill,  the  Jury  find  de- 
fendant not  guilty  as  charged  in  the  in- 
dictment, but  guilty  of  "unlawful  cutting, " 
it  is  proper  for  the  prosecuting  attorney  to 
put  it  in  proper  form,  finding  defendant 
not  guilty  of  maliciously,  but  of  unlawfully, 
doing  the  act  charged  in  the  indictment; 
and  when,  after  the  verdict  was  so  written 
and  read,  on  the  Jury  beinp^  polled,  one  dis- 
sented from  the  verdict,  it  was  proper  for 
the  court  to  direct  them  to  return  to  their 
room  to  further  consider  of  their  verdict, 
and,  when  the  Jury  rendered  the  same  ver- 
dict, there  was  no  error  in  entering  judg- 
ment thereon.— State  v.  Davis,  (W.  Va.) 
24.*   . 

Judgment  and  sentence. 

44.  Code  W.  Va.  c.  152.  ^  22.  authorizing 
the  court  to  fix  punishment  when  a  pris- 


oner has  been  found  guilty  of  a  felony,  is 
not  in  violation  of  the  constitutional  pro- 
vision that  no  person  shall  be  deprived  of 
his  liberty  without  the  ^Judgment  of  his 
peers. " — Id. 

New  trial. 

45.  On  trial  for  burglary,  the  question 
being  as  to  the  identity  of  the  prisoner  with 
the  burglar,  it  being  shown  tnat  the  burg- 
lars had  guns,  and  that  paper,  apparently 
dropped  Dv  them,  corresponded  with  the 
wrapper  of  cards  in  prisoner's  possession, 
evidence  that  the  prisoner  had  no  gun,  and 
that  the  cards  were  given  him  after  the 
burglary,  is  not,  as  newly-discovered  testi- 
mony, sufficient  to  warrant  the  granting 
of  a  new  trial,  as  these  facts  were  in  the 
knowledge  of  the  prisoner. — Gregory  v. 
State,  (Ga.)  222. 

46.  A  new  trial,  after  conviction  for  car- 
rying a  pistol  concealed,  will  not  be  grant- 
ed on  the  ground  of  newly-discovered  ev- 
idence of  two  witnesses  who  aver  that  they 
were  present,  and  saw  what  defendant 
pulled  from  his  pocket,  and  that  it  was  a 
knife;  where  defendant  simply  makes  affi- 
davit that  he  did  not  know  the  facts  sworn 
to  by  these  witnesses  before  going  to  trial, 
without  saying  that  he  did  not  know  that 
they  were  present  at  the  time  referred  to 
in  their  affidavits.-— Kinnebrew  v.  State, 
(Ga.)691. 

47.  A  motion  for  a  new  trial  on  the 
ground  of  a  newly-discovered  witness,  who 
would  testify  that  on  the  morning  after 
the  burglary  she  saw  defendant  purchase 
the  stolen  article,  the  affidavit  supporting 
the  motion  being  made  within  a  few  days 
after  the  trial,  will  be  denied,  as  showing 
a  want  of  diligence  in  endeavoring  to  ob- 
tain the  testimony  before  the  trial. — Wynn 
y.  State,  (Ga.)  689. 

Appeal 

48.  Under  act  S.  C.  Dec  24, 1887,  provid- 
ing for  an  appeal  from  the  judgment  of 
the  ma}[or  to  the  city  council,  in  case  of 
conviction  of  a  violation  of  an  ordinance, 
upon  the  appellant  giving  bond,  and  thai 
in  such  case  **the  mayor  snail  preside,  and 
the  aldermen  shall  sit  as  a  jury  to  try  the 
facts  involved,  and  may  also  reverse,  mod- 
ify, or  affirm  the  rulings  of  the  mayor  in 
the  first  trial,"  the  case  is  tried  before  the 
council  de  novo;  and  it  is  error  to  try  the 
cause  upon  the  written  evidence  taken  be- 
fore the  mayor  on  the  former  trial,  over 
defendant'sobjection.— City  Council  of  An- 
derson V.  O'Donnell,  (8.  C.)  583. 

49.  Overruling  a  motion  in  arrest  of  judg- 
ment on  the  ground  that  no  indictment 
was  found  by  a  grand  jury,  but  the  trial 
was  had  upon  a  mere  accusation,  is  mat- 
ter for  direct  exception,  and  not  cause 
for  a  new  trial.— Gardner  v.  State.  (Ga. )  144. 

50.  The  overruling  of  a  demurrer  to  an 


Digitized  by  VjOOQIC 


XRlMaC 


947 


indictment  is  not  ground  for  anew  trial, 
but  can  be  considered  only  on  bill  of  ex- 
ceptions.—Flemister  v.  State,  (Qa.)  642. 

51.  A  motion  to  rule  out  testimony  must 
be  made  before  the  Jury  is  charged,  and. 
if  the  record  fails  to  snow  affirmatively 
that  the  motion  was  made  in  time,  the  ap- 
pellate court  will  not  review  the  action  of 
the  trial  court  in  denying  the  motion.— 
Wright  V.  State,  (Ga.)  806. 

52.  A  new  trial  will  iiot  be  granted  for 
the  refusal  of  the  court  to  permit  defend- 
ant's counsel  to  explain  to  a  witness  the 
term  ** general  character, "  where  no  defi- 
nition or  explanation  of  the  meaning  coun- 
sel would  put  upon  the  term  is  set  out  in 
the  record.— Flemister  v.  State,  (Ga.)  642. 

53.  It  is  needless  to  bring  up  the  evi- 
dence where  the  sole  error  alleged  is  the 
overruling  of  a  demurrer  to  the  indiqjtment. 
—Kitchens  v.  State,  (Ga.)  209. 

Curtesy. 

Mature  of  right,  see  Husband  an  J  Wife,  2. 

CUSTOM  AND  USAGE. 

Sridence. 

"  1.  A  building  contract  provided  that  the 
building  was  to  be  erected  of  bricks  at  $2.40 
per  thousand,  "wall  count,  solid  measure. " 
ffeld,  that  evidence  was  competent  to  show 
.that  these  words  were  universally  under- 
stood among  brick-masons  and  contractors 
to  mean  that  the  space  occupied  by  doors 
and  windows  was  to  be  included  in  the  es- 
timate as  if  it  were  built  up  with  brick. — 
Long  V.  Davidson,  (N.  C.)  758. 

Sffeot. 

2.  Where  an  action  is  brought  on  a  con- 
tract for  bricks  at  $2.40  per  thousand,  "wall 
count,  solid  measure,  '^  and  there  is  evi- 
dence to  show  that  the  words  are  univer- 
sally understood  by  brick-masons  and  con- 
tractors to  mean  that  the  space  occupied 
by  doors  and  windows  shall  be  included  in 
the  estimate,  as  if  it  were  built  up  with 
brick,  the  fact  that  defendant  did  not 
know  that  such  was  the  meaning  is  no  de- 
fense.- Id. 

DAMAGES. 

Evidence,  see  Death  by  Wrongful  Act,  1,  2. 

Exemplary,  see  Carriers,  18,  17. 

Measure  of  damages  for  tort,  see  Assault 
and  Battery,  1,  2;  Carriers,  5;  Death  by 
Wrongful  Act,  8;  Bailroad  Companies,  18. 

Iizemplary. 

1.  A  railway  company  is  liable  in  exem- 
plary damages  for  the  malicious,  oppress- 
ive, or  reckless  negligence  of  its  servants, 
without  regard  to  whether  such  negligence 


I  authorized  or  approved  br  the  com- 
pany, or  showed  reckless  or  criminal  mis- 
condnct  on  its  part— Quinn  v.  South  Caro- 
lina Ry.  Co.,  (S.  C.)  614* 

2.  A  charge  that,  **  no  .evidence  of  willful 
misconduct  having  been  offered  by  plain- 
tiff, the  Jury  cannot  find  exemplary  dam- 
ages." is  properly  refused,  as  ** willful  mis- 
conduct" is  not  essential  to  the  recovery 
of  exemplary  damages,  and  as  such  charge 
would  be  on  the  facts.'— Id.* 

Measure  of  damages  for  breaoh  of 
contract.^ 

8.  All  relevant  facts  transpiring  between 
the  wrongful  discharge  of  a  servant  and 
the  trial  of  his  action  therefor  (the  same 
being  an  action  for  breach  of  the  contract 
of  employment,  and  brought  before  the 
contract  term  had  expired)  may  be  consid- 
ered in  estimating  the  damages.  Roberts 
v.  Crowley,  (Ga.)740;  Same  v.  Rigdon,  (Ga.) 
742. 

4.  The  measure  of  damages  for  failure  to 
furnish  machinery  of  the  class  contracted 
for  ts  the  difference  in  value  between  that 
contracted  for  and  that  furnished.— Van 
Winkle  v.  Wilkins,  (Ga.)  644. 

5.  Damage  to  cotton-seed  purchased  in 
anticipation  of  starting  an  oil-mill  at  the 
time  appointed  in  the  contract  for  machin- 
ery may  be  recovered,  when  such  purchase 
was  foreseen  and  expected  by  both  par- 
ties.- Id. 

6.  The  amount  of  damage  from  such 
cause  is  the  difference  between  the  value 
of  the  seed  at  the  time  when  the  machin- 
erv  ought  to  have  been  ready,  and  its  value 
when  the  machinery  was  ready. — Id. 

Measure  of  damages  for  personal 
injuries. 

7.  For  a  personal  injury  to  a  child  nine 
years  of  age.  including  loss  of  a  member, 
the  pain  and  suffering,  disfigurement  and 
mutilation  of  the  person,  and  impaired  ca- 
pacity to  pursue  the  ordinary  avocations  of 
life  at  and  after  attainment  of  majority, 
are  to  be  considered  in  assessing  the  dam- 
ages.—Western  A  A.  R.  Co.  V.  Young, 
(Ga.)912. 

DEATH  BY  WBONOFUIi 
ACT, 

Evldenoe. 

1.  Under  Gen.  St.  8.  C.  §  2184.  providing 
that  in  an  action  for  death  by  wrongful 
act,  ''the  Jury  may  give  such  damages  as 
they  may  think  proportioned  to  the  injury 
resulting  from  such  death  to  the  parties, " 
it  need  not  appear  that  decedent's  children, 
for  whose  benefit  the  action  was  broueht, 
had  any  legal  claim  on  deceased  for  their 
support.— Petrie  v.  Columbia  &  G.  R.  Co., 
(8.0.)  616. 
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d.  To  recover  from  a  railroad  company 
for  negligently  killing:  plainti£rB  intestate, 
no  witness  need  testify  to  the  pecuniary 
yalue  of  decedent's  services. — Id. 

Damages. 

8.  Funeral  expenses  maybe  considered 
as  an  element  of  damage,  when  it  appears 
that  plalntift  has  paid  them.— Id. 

DEED. 

See,  also.  Fraudulent  0&noeifance$;  Mart- 
gages;  Vendor  and  Vendee,  » 

Acknowledgment  by  wife,  see  Hueband 
andWife,  1, 10, 

Ancient  deeds  as  evidence,  see  Swdenee, 
8-10. 

Setting  aside,  see  Equity,  2,  8. 

Tax  deeds,  see  Taxation,  9-lL 

Bequisites. 

1.  The  two  snbscribing  witnesses  to  a 
deed  need  not  sign  in  the  presence  of  each 
other  and  of  the  grantor,  nor  must  the 
grantor  sign  in  the  presence  of  both  wit- 
nesses; but  it  is  sufficient  if  the  grantor 
signs,  seals,  and  delivers  the  instrument  in 
the  presence  of  one  subscribing  witness, 
and  afterwards  acknowledges  the  signing, 
sealing,  and  delivery  in  the  presence  of  an- 
other witness,  who  then  subscribes  his 
name.— liittle  ▼.  White,  (S.  C.).7d. 

Desoription. 

2.  A  sheriff's  deed  is  not  void  for  uncer- 
tainty because  it  describes  the  premises 
only  by  the  number  of  acres  lying  on  the 
north  and  east  sides  of  a  specified  lot  of 
land  subject  to  the  dower  of  a  named  widow 
for  her  life,  and  at  her  death  to  be  the  sole 
property  of  the  vendee,  his  heirs  and  as- 
signs, forever,  in  fee  simple.— Porter  v. 
Johnson,  (Ga.)  817. 

8.  A  grant  of  *'a  tract  of  land  containing 
67i  acres,  known  by  the  name  of  '  Walk- 
er's Island,'  beginning."  etc.,  bounding  it 
by  courses  and  distances,  confers  title  only 
to  the  land  within  those  boundaries,  and 
the  grantee  cannot  sue,  under  Code  N.  C. 
§  2786,  to  set  aside  as  against  law,  or  ob- 
tained by  fraud,  etc.,  a  subsequent  grant  of 
land  on  Walker's  island  not  embraced 
within  such  boundaries. — Carter  v.  White, 
(N.  C.)  478. 

Acknowledgment. 

4.  Under  Code  Va.  1860,  c.  121,  §  2,  requir- 
ing the  county  court  to  admit  to  record  a 
deed  as  to  any  person  whose  name  is  signed 
thereto,  when  it  shall  have  been  acknowl- 
edged by  him  in  such  court,  a  certificate  of 
recordation  that** at  a  court  held  for  A. 
county,  February  4,  1807,  this  deed  was 
produced  into  court,  and,  being  duly  ac- 
knowledged ♦  *  »  according  to  law, 
was  thereupon  ordered  to  be  recorded," 


shows  that  the  deed  was  acknowledged  be- 
fore the  county  court  of  A.  county,  on  the 
day  named,  by  the  persons  whose  names 
are  signed  to  it.  and  was  therefore  prop- 
erly recorded.— Peyton  V.  Carr'sfix'z,  (Va.) 


6.  Though  the  language  of  the  certificate 
were  doubtful,  yet,  as  it  recites  due  ac- 
knowledgment, and  shows  an  order  for  rec- 
ordation, the  order  must  be  presumed  to 
have  been  properly  made,  until  the  con- 
trary is  shown.— Id. 

Construction  and  effect. 

6.  A  father  conveyed  land  by  deed  to  his 
daughter,  '*  and  the  lawful  heirs  of  her  body 
begotten,  to  her  and  their  sole  and  separate 
use,  and  free  from  all  debts,  liabilities,  and 
contracts  of  her  present  or  any  future 
husband,"  to  have  and  to  hold  unto  her 
"and  her  heirs,  »  »  »  to  her  and  them, 
and  their  own  proper  use,  benefit,  and  be- 
hoof, forever,  in  fee-simple,"  and  warrant- 
ing title  to  her  ''and  her  heirs  and  their  as- 
signs. "  Held  that,  under  Code  Ga.  §  2d50, 
prohibiting  estates  tail,  and  providing  that 
grants  to  one  and  the  heirs  of  his  body, 
etc.,  shall  convey  an  absolute  estate,  and 
that  limitations  which,  by  the  English  rule, 
would  create  an  estate  tail  by  implication, 
shall  vest  a  life  estate  in  the  first  taker 
with  remainder  in  fee  to  his  children,  the 
fee  passed  to  the  daughter  alone;  and  her 
child,  though  living  wnen  the  deed  was  ex- 
ecuted, acquired  no  estate,  either  as  tenant 
in  common  or  as  donee  in  remainder. — 
Ewing  V.  Shropshire,  (Ga.)  554. 

7.  A  deed  made  by  the  grantee  of  land 
from  the  state  before  the  grant  is  issued, 
takes  precedence  of  a  second  deed  made 
after  the  issuance  of  the  grant.— Prigden 
V.  Green,  (Ga.)  97. 

Demand. 

When  necessary,  see  AesumpeiL 

Demurrer. 

For  want  of  proper  parties,  see  Vendor  and 

Vendee,  1. 
Good  and  bad  counts,  see  Pleading,  & 

DESCENT  AirD  DISTBIBXT. 
TION. 

See,  also.  Executors  and  Adminietratare; 

WiUe. 
Legitimacy  of  child,  see  Bastardy,  1. 

Overpayment  of  legacy. 

1.  In  an  action  by  legatees  to  recover  of 
another  legatee  an  overpayment  of  a  leg- 
acy, an  original  deficiency  of  assets  is 
shown,  where  it  appears  from  the  com- 
plaint, as  well  as  from  a  settlement  ia  the 


Digitized  by 


Google 


niojDC. 


949 


probate  court  exhibited  therewitb,  that  the 
ezecntriz  held  assets  amounting  to  $14,- 
841,  to  be  equally  divided  amonff  10  lega- 
tees, and  that  defendant  receivea  98,178.— 
Killer  y.  Stark,  (S.0.)<M)1. 

2.  In  such  case  plaintiffs  need  not  ex- 
haust their  remedies  against  the  executrix 
before  proceeding  against  the  oyerpaid 
legatee,  especially  when  the  executrix  is 
insolvent.— Id. 

8.  Though  an  oyerpayment  on  a  legacy 
is  properly  due  to  the  executrix,  the  other 
legatees  may  in  equity  sue  for  it,  when  the 
executrix  refuses  to  do  so. — Id. 

Detmue. 

8ee  Replevin, 

Discharge. 

See  Release  and  Discharge, 

In  insolyency,  see  Insolteney. 

Of  surety,  see  Principal  and  Swrety,  1,  8. 

DOWEB. 

Contingent  right,  see  Morigages,  d. 
How  lost,  see  Husband  and  Wife,  1. 
reseryed.  see  Execution,  7. 

How  lost. 

1.  Under  Code  N.  C.  §  148,  allowing  a 
married  woman  to  bring  ner  action  within 
three  years  after  discoverture,  notwith- 
standing the  period  prescribed  by  the  stat- 
ute of  limitations,  and  section  170,  proyid- 
ing  that  "where  two  or  more  disabilities 
shall  co-exist  at  the  time  the  right  of  action 
accrues,  the  limitation  shall  not  attach  un- 
til they  all  be  removed, "  where  an  infant 
married  woman  Joins  with  her  husband  in 
a  deed,  and,  before  her  arrival  at  age,  en- 
tery  into  a  second  marriage,  time  is  not 
counted  against  her  right  to  dower  in  the 
lands  conveyed  until  the  removal  of  the 
latter  disability .—Epps  y.  Flowers,  (N.  C.) 
<W0. 

2.  A  widow  is  not  barred  of  dower,  eyen 
in  equity,  by  renouncing  her  right  of  dow- 
er in  a  mortgage  given  by  her  husband's 
executors,  sucn  a  renunciation  being  insuf- 
ficient to  pass  her  completed  title. ^Jef- 
fries y.  Allen,  (8.  C.)  828. 

Prooeedings  to  procure  assignment. 
8.  Under  Code  N.  C.  §  279,  providing  that 
the  summons  in  special  proceedings  shall 
require  defendant  to  appear  at  the  oflSce  of 
the  clerk  of  the  superior  court  on  a  day 
named,  and  section  2111,  providing  that  a 
widow  may  apply  for  an  assignment  of 
dower  by  petition  in  superior  court,  as  in 
other  cases  of  special  proceedings,  where 
an  action  to  recover  dower  is  commenced 
by  summons  returnable  before  the  Judge 
of  the  superior  court  at  term,  he  may  re- 


mand the  proceeding  to  the  clerk,  where 
the  summons  may  be  so  amended  as  to  be 
made  returnable  before  him.  —  Epps  y. 
Flowers,  (N.  C.)  680. 

DBAINAOE. 

Exceptions  to  commissioners'  report. 

1.  On  proceedings  under  Code  N.  C.  c. 
80,  to  obtain  the  right  of  drainage  through 
the  land  of  another,  after  parties  have 
agreed  on  an  issue,  which  has  been  tried, 
and  commissioners  appointed,  it  is  too  late, 
by  exceptions  to  the  report  of  commission- 
ers, to  raise  the  question  of  plaintiff's  title 
to  the  land  sought  to  be  drained. — ^Norfolk 
8.  R.  Co.  y.  Ely.  (N.  C.)  476. 

2.  The  questions  whether  a  more  natural 
outlet  for  drainage  existed,  which  the  com- 
missioners refused  to  examine,  and  as  to 
the  proper  amount  of  damages,  are  for  the 
commissioners  only:  and  there  being  noth- 
ing submitted  to  them  as  to  any  other  out- 
let than  the  one  proposed  by  plaintiff,  their 
decision  cannot  be  questioned  by  excep- 
tions to  the  report. — Id. 

DBUGOISTS. 

License  tax. 

A  license  tax  of  a  druggist,  nnder  an  or- 
dinance passed  by  virtue  of  act  S.  C.  1881, 
(17  St.  582.)  authorizing  a  city  council  to 
impose  a  license  tax  on  citizens  engaged  in 
any  calling,  business,  or  profession,  is  not 
void  for  the  reason  that  he  has  already  had 
a  license  from  the  board  of  pharmaceutical 
examiners  of  the  state,  as  required  by  Qen. 
St.  a  0.  g§  024^926.--In  re  Jager,  (a  a) 
606. 

EASEMENTS. 

Obstruction . 

1.  If  a  way  in  use  at  the  time  lands  were 
divided  among  the  heirs  at  law  of  a  deceased 
proprietor  was  a  way  of  necessity,  and  so 
regarded  by  the  parties  in  interest,  the  pro- 
prietor of  the  tract  next  the  public  road  has 
no  right  to  close  it. — Holmes  v.  Jones,  (Ga.) 
168. 

Conveyance. 

2.  An  action  for  breach  of  warranty  as 
to  an  easement  may  be  maintained  by  the 
grantee  of  land  on  which  is  a  mill  and  dam 
embracing  the  easement  as  to  ponded  water 
occasioned  by  such  dam,  over  the  adjoin- 
ing land  of  a  third  person,  although  such 
easement  is  not  expressly  mentioned  in  the 
deed,  it  being  implied  that  the  grantor  con- 
veys all  that  he  then  has,  or  claims  to  have, 
in  connection  with  the  mill  and  dam,  in- 
cident and  necessary  to  their  enjoyment. — 
Bowling  y.  Burton,  (N.  C.)  701. 
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EJECTHENT. 

Adverse  poBsession,  see  BQun^Uiries,2;  Lim- 
itation of  Actions,  8. 

Title  to  support. 

1.  Though  act  N.  C.  1885,  c.  147,  provides 
that  deeds  shall  take  effect  only  from  and 
after  registration,  plaintiff  in  ejectment 
can  recover  on  proof  that  the  deed,  after 
execution  and  delivery,  and  before  record- 
ing, wfts  retaken  and  destroyed  by  the 
grantor,  without  the  consent  of  the  grantee, 
under  whom  he  claims.— Jennings  v.  Ree- 
vis,  (N.  C.)  897.  ^   ,       ^    ^ 

2.  Where  plaintiffs  claim  as  heirs  of  the 
former  owner,  and  defendant  by  purchase 
from  his  estate,  plaintiffs  may  recover,  on 
showing  that  the  sale  under  which  defend- 
ant claims  was  invalid;  the  rule  that  plain- 
tiff mu8t  recover  on  the  strength  of  his  own 
title  not  applying  where  both  parties  claim 
from  the  same  source. — Johnson  v.  Cobb, 
(S.  C.)  601. 

Pleading. 

8.  Plaintiff  in  ejectment  cannot  amend 
the  declaration  by  a  prayer  that  one  of  the 
defendants  be  decreed  to  perform  specific- 
ally a  parol  agreement  for  a  gift  of  the 
premises  in  dispute,  without  alleging  that 
such  defendant  is  a  resident  of  the  county 
in  which  the  suit  is  pending,  or  a  non-resi- 
dent of  the  state.— Same  V.  Griffin,  (Ga.) 94. 

4.  The  complaint  demanded  **a  tract  of 
land  formerly  belonging  to  B.,  containing 
78  acres,  more  or  less,  bounded, "  etc.  De- 
fendant admitted  that  she  was  "in  posses- 
sion of  about  140  acres  of  land  formerly  be- 
longing to  B..  lying  within  the  boundaries 
staled  in  the  complaint.*'  Held,  that  the 
land  demanded  was  sufficiently  identified 
as  that  mentioned  in  the  answer. — Same  v. 
Cobb,  (S.  C.)  601. 

Evidence. 

5.  In  ejectment,  where  plaintiff  claims 
title  under  a  deed  of  an  administrator  with 
the  will  annexed,  evidence  of  an  allotment 
of  the  widow's  dower,  as  required  by  the 
will,  is  properly  admitted  to  show  compli- 
ance with  its  provisions,  though  the  allot- 
ment does  not  include  the  lana  in  contro- 
versy.—Orrender  V.  Call,  (N.  C.)  878. 

6.  Defendants  may  show  the  conversa- 
tion of  their  ancestor  had  at  the  time  with 
a  person  whom  he  removed  from  the  land, 
not  as  declaration  of  title,  but  as  part  of 
the  res  gestce,  to  explain  an  act  done  under 
a  claim  of  ownership,  and  it  was  error  to 
admit  only  what  was  said  by  the  person 
I'emoved.- Bunch  v.  Bridgers,  (N.  C.)  584. 

7.  Plaintiff  in  ejectment  may  give  evi- 
dence  of  a  deed  destroyed  before  registra- 
tion, without  first  having  the  same  estab- 
lished in  an  independent  action  and  re- 
corded.—Jennings  V.  Reevis,  (N.  C.)  897. 


ELECTIONS   AND    VOTEBS* 

Actions  to  try  title. 

In  an  action  to  test  the  legality  of  an 
election,  issues  as  to  whether  the  retoms 
from  certain  townships  were  properly  re- 
jected by  the  board  of  canvassers  are  im- 
material, as  their  action  is  not  conclusive. 
The  jury  having  found  that  relator  had 
received  a  majority  of  votes.  Judgment 
should  be  given  for  him,  and  inconsistent 
findings  disregarded.— Gatling  v.  Boone, 
(N.  C.)477. 

EMBEZZUSMENT. 

Indictment. 

By  Code  N.  C.  §  1014,  any  servant  (ex- 
cept persons  under  the  age  of  16  years)  who 
shall  fraudulently  convert  property  which 
shall  have  come  under  his  care  shall  be 
guilty,  etc.  Section  1065  provides  that  if 
any  servant  over  18  years,  to  whom  any 
property  shall  be  delivered  for  the  master's 
use,  shall  withdraw  with  the  property,  with 
intent  to  defraud  the  master,  contrary  to 
the  confidence  reposed  in  him,  or  shall 
convert  it  with  like  purpose,  he  shall  be 
fined,  etc.  Held,  that  an  indictment  alleg- 
ing that  defendant,  while  in  service,  con- 
verted money  of  her  master,  contrary  to 
the  confidence  reposed  in  her,  was  good 
under  the  former  section,  the  same  not  re- 
quiring an  abuse  of  confidence  other  than 
that  resulting  from  the  relation;  and  an 
averment  that  she  was  not  within  the  age 
of  18  years,  instead  of  16  years,  was  not 
vitiating.— State  v.  Wilson,  (N.  0.)  872. 

EMINENT  DOMAIN. 

Power  to  appropriate  streets. 

1.  The  G.  S.  &  F.  R.  Co.  has  no  poorer 
under  its  charter  to  appropriate  streets  in 
the  city  of  M.,  by  the  clause  permitting  it 
to  build  a  railroad  from  M.  to  H..  since  this 
only  confers  the  privilege  of  entering  the 
city  by  condemning  its  right  of  way;  nor 
by  the  provision  granting  it  all  the  rights  of 
the  C.  K.  Co.,  since  no  such  right  is  granted 
the  latter  company  by  its  charter,  and  by 
act  Ga.  Feb.  11,  1850,  it  is  expressly  re- 
quired to  compensate  the  owners  of  prop- 
erty through  which  it  may  pass.— Daly  v. 
Georgia,  S.  &  F.  R.  Co.,  (Ga)  148.* 
Ck>mpen8ation. 

2.  Acts  Va.  1888-84,  c.  534,  g  6,  provides 
that  where  railroads  mn  through  inclosed 
farms,  and  the  company  has  paid  the  own- 
ers damages  for  making  fences  on  each 
side,  and  for  keeping  them  in  repair,  the 
provisions  of  the  act  imposing  a  penalty  on 
the  company  for  failure  to  build  and  keep 
such  fences  in  repair  shall  not  apply.    It 

I  also  provides  that  no  report  of  commis- 
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Bioners  appointed  to  assess  damages  shall 
be  taken  as  proof  of  such  payment  unless 
it  appear  from  the  face  of  the  report,  or 
other  sufficient  evidence,  that  an  estimate 
was  made  for  the  fencing,  and  that  its  cost 
was  a  part  of  the  sum  reported  and  paid. 
Held,  that  the  company  has  not  the  option 
of  fencing  the  road-bed  or  suffering  the 
penalty,  hut  that  an  assessment  of  dam- 
ages, in  the  report  of  commissioners,  al- 
lowing for  the  cost  of  fencing,  is  proper 
and  binding.— Norfolk  &  W.  R.  Co.  v. 
Stephens.  (Va.)  251. 

8.  Defendant,  in  constructing  a  road-bed, 
cut  across  the  embankment  of  plaintiff's 
lead-ditch,  thereby  draining  surface  water 
into  the  ditch,  and  flooding  plaintiff's  land. 
The  ditches  constructed  by  defendant  were 
on  land  condemned  and  paid  for  by  it,  in- 
cluding **  the  legal  incidental  damages  to  the 
lands  not  taken, "  and  were  necessary  for 
the  road-bed,  which  could  not  have  been 
drained  in  any  other  way  Held,  that  de- 
fendant's act  was  lawful,  and  that  the  dam- 
age was  damnum  absque  imuria,  —  Bell's 
Ex'rs  V.  Norfolk  S.  R.  Co.,  (N.  C.)  467. 

EQUITY. 

See,  also,  OredUors*  Bill;  Fraud;  Fraudu- 
lent Conveyances;  Ir^unction;  Mortgages; 
Pariiiion;  Partnership;  Receivers;  Specific 
Pefrformante;  Subrogation;  Trusts, 

Jurisdiction  to  carry  out  will,  see  Wills,  8. 

to  enforce  vendor's  lien,  see  Vendor 

and  Vendee,  9. 

Merger  of  equitable  title,  see  Trusts,  1. 

Parties,  see  Executors  and  Administrators, 
11. 

Relief  against  judgment,  see  Judgment, 
21-26. 

Jurifldiotion. 

1.  Plaintiff  purchased  land  at  execution 
sale  on  judgments  against  defendant.  In 
the  action  for  possession  defendant  showed 
that  the  judgments  had  become  dormant, 
and  hence  that  the  executions  issued  there- 
on were  irregular,  and  asked  for  equitable 
relief.  The  judgments,  however,  had  been 
duly  docketed,  and  constituted  liens  on  the 
land  in  favor  of  plaintiff.  Held,  that  the 
court,  having  obtained  jurisdiction  of  the 
judgments,  tne  executions,  and  the  land, 
could,  in  the  exercise  of  its  equitable  au- 
thority, after  setting  aside  the  sale  of  the 
land  under  the  executions,  enforce  the  liens 
of  the  judgments  by  directing  a  sale  of  the 
land  to  satisfy  the  same.-— Currie  v.  Clark, 
(N.  C.)  776. 

8.  Plaintiff,  a  married  woman,  to  secure 
the  payment  of  her  insolvent  husband's 
debts,  to  relieve  her  father,  one  of  his  sure- 
ties, from  liability  therefor,  and  to  procure 
the  dismissal  of  a  prosecution  agamst  her 
husband  for  larceny,  without  duress  or  un- 


due influence  conveyed  land  and  executed 
a  negotiable  note  to  defendant,  one  of  her 
husband's  sureties,  for  which  he  agreed  to 
pay  the  debts  and  to  use  his  influence  to- 
wards procuring  the  dismissal  of  the  crim- 
inal proceedings  wherein  he  was  prosecu- 
tor, which  he  did.  Held,  in  an  action  to 
annul  the  deed  and  enjoin  the  collection  of 
the  note,  that  as  to  the  deed,  whether  or 
not  there  was  sufficient  valid  consideration 
to  support  it,  in  spite  of  the  illegality  of 
the  agreement  respecting  the  criminal  pros- 
ecution, it  being  a  contract  executed,  and 
the  parties  in  pari  cf^/ecto,  plaintiff  could 
not  be  relieved  in  equity.— Booker  v.  Win- 
go,  (8.  C.)  49. 

8.  The  real  estate  of  infants  being  about 
to  be  sold  under  an  erroneous  decree,  their 
mother  was  induced  to  consent  to  a  sale  of 
her  interest  in  the  same  land,  on  the  rep- 
resentation that  the  infants'  lantl  would 
certainly  be  sold,  andlan  iron  furnace  erect- 
ed thereon,  close  to  her  house,  and  that  she 
would  be  compelled  to  rear  her  children 
amid  such  surroundings.  Upon  a  bill  of 
review  to  said  decree,  the  same  being  found 
erroneous,  Jield,  that  the  sale  of  the  widow's 
interest  should  also  be  set  aside. — Peirce 
V.  Graham,  (Va.)189. 

4.  Making  and  violating  a  contempora- 
neous parol  agreement  to  correct  errors 
and  omissions  In  writings  is  not  a  fraud  for 
which  equity  will  vary  or  set  them  aside, 
no  sufficient  reason  appearing  why  such 
agreement  was  not  incorporated  in  the 
writings.— Dyar  v.  Walton,  (Ga.)  220. 

5.  To  a  motion  for  an  accounting  defend- 
ant pleaded  a  settlement  which  plaintiff 
alleged  included  notes  and  liabilities  en- 
tered into  by  her  while  married,  not  war- 
ranted by  her  marriage  settlement,  and 
void,  and'  that  defendant,  her  confidential 
legal  adviser,  represented  to  her  that  the 
obligations  were  binding.  Defendant 
averred  that  the  liabilities  were  incurred 
for  the  benefit  of  her  separate  estate,  and 
denied  being  her  confidential  adviser.  Held, 
that  it  was  error  to  order  an  account  over 
defendant's  objection  until  the  issues 
raised  by  the  plea  were  tried.— Bridgers  v. 
Bridgers.  (N.  C.)  586. 

Pleading. 

6.  A  bill  of  review  is  in  time  if  filed  with- 
in three  years  after  a  decree  confirming  a 
sale  of  land  directing  the  distribution  of  the 
proceeds,  and  striking  the  cause  from  the 
docket,  although  the  errors  were  commit- 
ted in  a  decree  of  sale  rendered  more  than 
three  years  prior  to  its  filing;  the  earlier  de- 
cree, although  appealable,  not  being  the 
final  decree  in  the  cause. — Peirce  v.  Graham 
(Va.)189. 

7.  The  answers  of  executors  to  a  petition 
asserting  a  claim  against  decedent's  estate, 
consisting  of  a  judgment  confirmed  by  an 
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interlocutory  decree,  though  interposed 
more  than  foar  years  after  the  confirmation 
of  the  judgment,  are  properly  treated  as  a 
petition  for  rehearing,  no  statutory  bar  ex- 
isting to  a  petition  for  a  rehearing  of  an  in- 
terlocutory decree.— Staples'  Ex'rs  v.  Sta- 
ples, (Va.)  199. 

8.  A  bill  to  restrain  a  town  and  its  ser- 
geant from  collecting  from  complainants* 
employer  the  amount  of  a  road  tax,  which 
it  was  alleged  the  sergeant  had  threatened 
to  do,  though  not  authorized  by  any  town 
ordinance  or  general  law,  and  to  restrain 
the  employer  from  paying  the  tax  and  de- 
ducting the  amount  from  complainants' 
wages,  is  multifarious.— Buffalo  v.  Town 
of  Pocahontas,  (Va.)  238.  I 

Practice — Dismissal. 

9.  Where  a  bill  does  not  state  a  case 
proper  for  relief,  it  will  be  dismissed, 
though  no  objection  to  the  jurisdiction  has 
been  taken  in  the  pleadings,  and  such  ob- 
jection may  be  taken  at  any  time.— Id. 

10.  After  a  decision  has  been  made  dis- 
missing a  petition  for  want  of  equity  and 
defect  of  parties,  an  offer  to  file  a  new  pe- 
tition, bringing  in  a  large  number  of  new 
parties,  having  no  apparent  interest  in  the 
suit,  is  properly  rejected. — Riely  v.  Einzol, 
(Va.)  907. 

Masters  in  chancery. 

11.  Under  Acts  Va.  1883,  p.  150,  as  amend- 
ed by  Acts  1884,  p.  57.  authorizing  a  judge 
in  vacation  to  order  an  account  by  a  com- 
missioner, where  the  judge  has  the  bill  and 
exhibits  before  him,  wnich  make  out  a 
prima  facie  case,  it  is  not  error  to  order  an 
account. — ^Moore  v.  Bruce,  (Va.)  195. 

12.  A  commissioner  appointed  to  take  an 
account  gave  the  defendant  three  days'  no- 
tice of  the  date  fixed  on  for  proving  claims 
against  him.  Held  that,  while  the  notice 
was  too  short,  the  judgment  would  not  be 
reversed,  as  it  did  not  appear  that  defend- 
ant was  prejudiced  thereby.— Id. 

13.  It  will  not  be  presumed  that  a  com- 
missioner's report,  returned  nine  days  be- 
fore commencement  of  the  term  at  which 
it  was  disposed  of,  was  acted  upon  before 
the  expiration  of  ten  days  from  its  return. 
—Id. 

14.  In  a  suit  in  chancery  to  restrain  fur- 
ther detention  of  land,  damages  for  injurv 
already  received  may  be  determined  by  ref- 
erence to  the  master.— Busby  v.  Mitchell, 
(S.  C.)618. 

Sales  under  orders  of  court. 

15.  Where  a  deed  of  trust  is  executed, 
and  there  are  a  number  of  prior  judgment 
liens  on  the  land,  and  it  is  necessary  to  re- 
sort to  equity  for  the  enforcement  of  the 
liens,  the  court  will  fix  the  terms  of  sale, 
without  regard  to  those  fixed  in  the  trgst 
deed.— Barbour  v.  Tompkins,  (W.  Va.)  1. 


Fraotioe— Decree. 

16.  A  decree  ordering  the  sale  of  land  by 
a  commissioner,  the  price  to  be  applied  in 
payment  of  certain  claims,  and  coats  of 
suit,  the  balance  to  go  to  certain  heirs,  does 
not  show  such  an  interest  in  the  decree  on 
the  part  of  such  heirs  as  to  entitle  them  to 
have  the  suit  reopened,  after  final  decree. 
in  the  absence  of  any  showing  that  the 
amount  of  the  price  was  sufiScient  to  pay 
said  claims  and  costs,  and  leave  a  balance 
for  such  heirs.— Riely  v.  Kinzel,  (Va.)  907. 

17.  A  summary  hearing  before  the  chan- 
cellor in  vacation  may,  in  his  discretion,  be 
reopened  for  more  evidence.— Caswell  v. 
Bunch.  (Ga.)  270. 

18.  A  clause  in  a  final  decree,  in  a  suit  for 
the  sale  of  land  to  satisfy  certain  claims, 
that** any  of  the  parties  to  this  suit  have 
leave  to  ask  any  such  further  order  aa  may 
be  necessary  to  enforce  the  same, "  does 
not  authorize  the  revival  of  the  suit  38 
years  later,  after  nearly  all  the  parties  and 
witnesses  have  died,  the  records  have  been 
lost,  and  the  pro  pert  v  has  changed  hands 
many  times  on  the  f slth  of  the  title  given 
by  the  decree.— Riely  ▼.  Kinzel.  (Va.)  907. 

19.  A  petition  to  revive  such  a  decree, 
which  fails  to  make  all  the  parties  to  the 
original  suit  parties  to  the  petition,  and 
which  includes  other  persons  whose  only 
connection  with  tfie  transaction  is  that  they 
are  the  last  in  a  series  of  purchasers  of  the 
land  sold  under  the  decree,  the  original 
purchasers  not  being  made  parties,  is  bad 
on  demurrer. — Id. 

EBBOB,  WBTT  OF. 

See,  also.  Appeal 

\crhen  lies 

Under  Code  Ga.  §  4250,  providing  that 
no  cause  shall  be  carried  to  the  supreme 
court  on  bill  of  exceptions,  so  long  as  it 
is  pending  in  the  court  below,  a  writ  of  er- 
ror will  not  lie  to  a  judgment  refusing  a 
new  trial  in  an  action  of  ejectment  tried  on 
special  pleading,  as  a  cause  in  equity,  in 
which  tne  verdict  consists  only  of  answers 
to  certain  questions,  before  the  judge  has 
made  the  written  judgment  and  decree  on 
such  verdict  required  by^Code  Ga-  §  4206. 
— McGowan  v.  Luf burrow,  (Ga.)  814. 

ESCHEAT. 

Notice  of  escheat. 

1.  The  notice  of  escheat  which  Gen.  8l 
S.  C.  §  2802,  requires  to  be  published,  is 
not  in  the  proper  sense  "process,"  nor 
when  publisned  in  a  Sunday  newspaper  is 
it  ** served"  on  Sunday;  and  section  66S. 
which  declares  that  ^'no  civil  or  criminsl 
process  shall  be  served  on  Sunday, "  does 
not  render  void  such  publication,  especial- 
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It  after  ladnuent  of  escheat,  recognitiog 
the  publication.— Eason  ▼.  Wltcofskey,  (S, 
C  )  391 

2.  Neither  does  Gen.  St  §  1681,  which 
declares  that  no  person  shall  do  any  world- 
ly labor  of  his  ordinary  calling  on  Sundav 
under  penalty  of  one  dollar  for  each  ol- 
fense,  render  such  publication  void;  it  not 
appearing  that  any  of  the  printing  or  get- 
ting up  ot  the  paper  was  done  on  Sunday, 
except  the  simple  issuing  of  it.— Id. 

3.  Gen.  St.  B  1632,  which  declares  tbat 
no  person  shaJl  expose  to  sale  any  wares, 
merchandise,  etc..  on  Sunday,  unaer  pen- 
alty of  forfeiting  the  goods  exposed  to  sale, 
has  no  application;  there  being  no  ques- 
tion as  to  the  forfeiture  of  any  ''wares  or 
merchandise.  "—Id. 

4.  Gen.  St.  §  2802,  requiring  such  notice 
to  be  published  **the  first  week  in  every 
month^  for  the  required  time,  does  not  re- 
quire the  notice  to  be  published  in  a  daily 
paper  every  day  of  the  week,  but  one  pub- 
lication in  a  weakly  newspaper  is  sufficient. 

ESTATES. 

Nature,  see  Deed,  6;  Willi,  6-10. 

Bemainder-men. 

1.  Interest  for  the  remainder  does  not  mn 
until  the  death  of  the  tenant  for  life,  the 
estate  being  In  money.— McCook  v.  Harp, 
<Ga.)  174. 

Isife-tenantB. 

2.  Taxes  on  an  estate  in  money  are 
chargeable  to  the  tenant  for  life  if  they  ac- 
crued while  she  lived  and  was  entitled  to 
the  income. — Id. 

ESTOPPEL. 

In  paU,  see  Impeetion, 

EVIDENGB. 

See.  also.  Witness. 

Admissibility,  see  Malicious  ProseetUion,  6, 

6;  Pleading,  1. 
Best  and  secondary,  see  Execv4ion,  12. 
Burden  of  proof,  see  Confusion  of  Ooods: 

Fraudulent  Conveyances,  15;  Limitation  of 

Actions,  14. 
Competency  and  relevancy,  see  Bastardp, 

8;  Contracts,  4;  Counties,  2;  Custom  and 

Usage,  1;  Fraudulent  Conveyances,  7,  18; 

Insurance,  8;  License,  1;   Wills,  1. 
Declarations  and  admissions,  see  Fraud- 
ulent Conveyances,  14. 
Documentary,  see  Insurance,  1. 
In  criminal  cases,  see  Adultery;  Bastardy, 

4;   Burglary,  2.  8;    Carrying   Weapons; 

OrinuTialLaio,  18-27;  Forgery,  B-IO;  Horn- 

ieide,  7-10;  Peryury, 
Judicial  notice,  see  Intoxicating  Liquors,  8. 


Location  of  boundary,  see  Boundaries,  4. 
Materiality,  see  TVover  and  Conversion, 
Mistake  in  evidence,  see  2few  Trial,  11. 
Objections  and  reception,  see  Trial,  2-4. 
Of  frand,  see  Fraud,  2;  Fraudulent  Convey- 
ances, 18>20. 
satisfaction  of  claim,  see  Accord  and 

Satisfaction. 
title  to  support  ejectment,  see  Eject- 
ment, 6-7. 
Opinion  evidence,  see  Constitutional  Law ,  4. 
Parol,  see  Execution,  18. 
Presumption,    see    Assignment;    Deed,   6; 

Gifts, 
Reception  of,  see  Nete  Trial,  1-8. 
Weight  and  sufficiency,  see  Bastardy,  1; 
Death  by  Wrongful  Act,  1,  2;  Gaming,  2; 
Judicial  Sales,  7;  Larceny,  2,  8;  Master 
and  Servant,  6;  Partnership,  8;  Physi- 
cians and  Surgeons,  2;  Principal  and 
Surety,  9:  Railroad  Companies,  15;  Sale, 
1;  Taxation,  10. 

Judioial  notice. 

1.  The  court  will  not  take  Judicial  notice 
of  the  existence  of  a  municipal  ordinance. 
—Western  &  A.  R.  Co.  v.  Younff.  (Ga.)912. 

2.  A  mayor  of  a  city  may  take  Judicial 
notice  that  an  ordinance  under  which  a 
prosecution  is  instituted  before  him  has 
been  duly  published.— City  Council  of  An- 
derson V.  O'Donnell.  (S.  C.)  628. 

Burden  of  proof. 

3.  Upon  the  issue  of  the  statute  of  lim- 
itations the  burden  of  proof  is  on  the  plain- 
tiff.—Moore  V.  Garner,  (N.  C.)  782. 

Best  and  secondary. 

4.  Testimony  that  certain  amounts  of 
money  had  been  paid  to  a  person  at  difPer- 
ent  times,  and  receipts  taken  therefor,  is 
incompetent,  no  proof  having  been  ad- 
duced of  any  search  for  such  receipts. — 
Jackson  v.  Lewis,  (S.  C.)  252.* 

Declarations  and  admissions. 

5.  In  an  action  involving  an  alleged  sale 
of  personal  property  by  defendant's  vendor 
to  plaintiff,  evidence  of  what  the  alleged 
vendor  said  to  plaintiff's  agent,  and  to  the 
person  who  made  the  exchange  of  property 
between  them,  is  admissible  as  part  of  the 
res  gestcB.-^Cook  v.  Pinkerton,  (Ga.)  171. 

6.  Declarations  of  a  director  as  to  wheth- 
er a  certain  person  is  the  agent  of  the  com- 
pany are  not  sufficient  to  bind  the  com- 
pany.—Florida  M,  &  G.  R.  Co.  V,  Varne- 
doe,  (Ga.)  129. 

Opinion  eyidenoe. 

7.  A  witness  is  competent  to  testify,  as 
to  the  value  of  lands,  who  bases  his  esti- 
mate on  the  value  of  lands  in  their  vicin- 
ity.—Morrison  V.  WaUon,  (N.  C.)  795. 
Documents. 

8.  Under  Code  Ga.  §  2700,  providing  that 
''a  deed  more  than  80  years  old,  having  the 
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appeftrance  of  genuloeness,  and  coming 
from  the  proper  custody,  if  poBsession  has 
been  consistent  therewith*  is  admissible  in 
evidence  without  proof  of  execution,"  a 
deed  which  meets  the  other  requirements 
is  admissible,  though  possession  is  not 
proved,  where  it  is  admitted  by  both  par- 
ties that  the  land  was  wild  and  unoccupied 
until  shortly  before  the  suit— Prigden  v. 
Green,  (Ga.)»7.* 

9.  A  certificate  of  registration  of  an  an- 
cient deed,  made  by  the  clerk  of  a  county 
other  than  that  wherein  the  land  conveyed 
lay,  being  an  entry,  itself  over  80  years  old, 
may  go  before  the  iurv  as  a  circumstance 
bearing  on  the  antiquity  and  genuineness 
of  the  deed.— Id.* 

10.  An  affidavit  for  probate,  made  on 
such  ancient  deed  by  a  witness  thereto, 
and  attested  by  a  Justice  of  the  peace,  is 
sufficient  to  prove  the  age  of  the  deed. — Id.* 

11.  Oral  declarations  and  entries  in  the 
memorandum  book  of  an  intestate,  unless 
part  of  conversations  or  tranactions  intro- 
duced by  the  adverse  party,  and  in  expla- 
nation or  rebuttal  thereof,  are  inadmissible 
on  behalf  of  his  administrator. — Williams 
V.Mower,  (8.  C.)505. 

Parol  evidenoe. 

12.  It  is  not  competent  to  vary  the  terms 
of  a  written  agreement  to  raft  certain  lo^s 
properly  for  towing,  the  price  to  be  paid 
on  aelivery  to  the  towing  vessel,  by  show- 
ing a  parol  contemporaneous  agreement 
that  the  logs  were  not  to  be  rafted  until 
the  purchaser  furnished  the  necessarv  raft- 
ing gear.— Meekins  v.  Newberry,  (N.  C.) 
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13.  Parol  evidence  is  admissible  to  show 
that  the  time  specified  in  a  written  con- 
tract for  the  completion  of  machinery  was 
regarded  as  essential,  and  also  to  show  that 
the  purchase  of  cotton-seed  in  advance,  in 
order  to  have  it  ready  for  the  manufacture 
of  oil  by  that  time,  was  contemplated.— 
Van  Winkle  v.  Wilkins,  (Ga.)  644. 

14.  Parol  evidence  (especially  of  the 
debtor  himself)  that  a  settlement  closed  up 
by  absolute  notes  and  mortgages  was,  b3' 
oral  agreement,  to  be  revised  by  the  debt- 
or, and  the  notes  and  mortgages  reduced 
by  crediting  down  all  errors,  is  inadmissi- 
ble.—Dyar  V.  Walton,  (Ga.)  220.* 

Evidenoe  at  former  trial. 

15.  The  admission,  without  objection,  of 
incompetent  evidence  at  a  former  trial,  will 
not  render  such  evidence  competent  on  a 
second  trial  of  the  same  action.— Pe trie  v. 
Columbia  &  G.  R.  Co.,  (S.  C.)516. 

Competency. 

16.  It  was  error  to  allow  plaintiff,  testi- 
fying in  his  own  favor,  to  say  that  his 
character  for  truth  and  veracity  had  never 
been  attacked,  and  that  he  boarded  with 


K.,  the  taUor,  who  could  teatUy  to  Ms  good 
character.— Savannah.  F.  &  W.  Ry.  Co.  v. 

Harrigan,  (Ga.)  280. 

Proof  of  handwriting. 

17.  Refusal  to  allow  a  witness  acqoatnied 
with  the  handwrfting  of  the  propounder  of 
an  alleged  holographic  will,  which  -was  al- 
leged to  have  been  forged,  to  testify  that 
the' will  is  in  the  handwriting  of  the  pro- 
pounder, is  error,  though  the  witness  did 
not  know  testator's  handwriting. — Brown 
V.  Hall.  (Va.)  182. 

18.  On  a  plea  of  non  ettfitetimi,  the  sig- 
natures of  defendant's  testator  to  other  in- 
struments being  proved  genuine,  and  wit- 
nesses having  testified  as  to  whether  they 
believed  the  handwriting  the  same  as  that 
to  the  note  in  controversy,  it  is  not  proper 
to  submit  the  other  writings  to  the  Jury  for 
their  inspection  and  comparison. — Fuller 
V.  Fox,  (JS[.  C.)589.» 

EXCEPTIONS,  BTTiTi  OF. 

Contents. 

In  Virginia  the  several  objections  taken 
to  the  rulings  of  the  trial  court  may  prop- 
erly be  embodied  in  one  bill  of  exceptions. 
—Brown  v.  Hall.  (Va.)182. 

EXECXTTION. 

See,  also.  Attachment;  Oamishment 
Allotment  of  exemptions,  see  Bzemptioru,  3. 

Property  subject  to  levy. 

1.  Under  Code  Ga.  §  1969,  providing  that 
a  conveyance  to  secure  a  debt,  with  a  bond 
toreconvey,  shall  vest  the  title  in  the  ven- 
dee subject  to  the  right  to  a  reconveyance. 
Afi/fa.  issued  upon  a  judgment  rendered 
for  a  debt  so  secured  cannot  be  levied  up- 
on the  realty  conveyed  as  security  until 
after  the  creditor  has  executed,  filed,  and 
had  recorded  a  deed  reconveying  the  prop- 
erty to  the  debtor;  and  it  is  not  enough, 
that  a  deed  has  been  executed. — National 
Bank  v.  Danforth,  (Ga.)546. 

2.  Under  hfi.fa.  against  two.  described 
as  copartners,  the  individual  property  of 
either  may  be  seized  and  sold. — Porter  v. 
Johnson,  (Ga.)817. 

Levy. 

8.  When  land  is  sold  as  the  property  of 
a  tenant  for  life,  both  for  taxes  ana  by' vir- 
tue of  general^,  /a.,  the  value  of  the  life-es- 
tate, and  not  of  the  fee,  is  the  test  of  ex- 
cessive levy.  Only  the  life-estate  passes 
by  such  a  mixed  sale.— Clower  v.Tlem- 
ming.  (Ga.)  278. 
Claims  by  third  persons. 

4.  A  constable  who  had  levied  on  prop- 
erty claimed  by  a  third  person,  and  had  re- 
turned the  claim   papers  to  the   proper 
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court,  and  gone  out  of  office  before  the 
claim  was  tried*  on  being  ruled  by  the 
ip»laintlff  more  than  three  years  afterwards, 
t,lie  claim  papers  being  then  lost,  testified 
i  n  support  of  liis  answer  to  the  rule,  which 
^was  traversed,  that  he  Icnew  the  bond  was 
signed,  and  that  it  was  all  right,  etc.  His 
evidence,  supported  as  it  is  bv  the  general 
l>resumption  of  law  that  public  officers  do 
llieir  duty,  is  not  overcome  by  the  testi- 
xnony  of  the  plaintiff's  attorney  that  tlie 
olaim  was  dismissed  owing  to  some  de- 
fect in  the  bond,  and  that  his  best  rdcoUec- 
tion  is  that  the  bond  was  not  signed,  and  a 
verdict  against  the  officer  should  be  set 
Aside.— Smith  v.  High  to  war,  (Ga.)  165. 

5.  An  officer  accepting  a  claim  interposed 
to  property  under  levy  and  releasing  the 
propertv,  is  not  relieved  from  liability  to 
plaintiff  by  talking  a  forthcoming  bond 
oDly;  he  must  also  take  a  damage  bond. 

Sale. 

6.  Exempt  personalty  sold  by  a  sheriff, 
pending  an  application  to  set  it  apart  as 
such,  mav  be  recovered  from  the  purchas- 
er, though  the  application  failed,  if  the  later 
one  succeeded,  unless  sold  subject  to  the 
result  of  the  pending  application,  and 
Tvhether  so  sold,  is  a  question  for  the  jury, 
in  view  of  the  valuQ,  price  paid,  and  the 
other  circumstances.— nobson  v.  Rawlins, 
(Ga.)212. 

7.  Though  the  right  of  a  widow  to  her 
dower  in  land  seized  as  the  property  of  her 
deceased  husband  be  not  reserved  in  the 
levy,  it  may  be  reserved  in  the  sale  and  in 
the  sheriff's  deed,  and  the  conveyance  will 
be  effective  as  to  the  reversion.— Porter  v. 
Johnson.  (Ga.)  817. 

8.  After  the  land  is  bid  off,  and  before 
any  deed  is  executed  or  money  paid,  the 
bidder  may  consent  that  another  person 
take  his  place  as  purchaser,  pay  the  money, 
and  receive  the  oeed.— Id. 

9.  A  purchase  at  sheriff's  sale,  by  a  dep- 
uty-sheriff, who  has  no  official  connection 
with  the  sale,  does  not  render  it  void,  and 
innocent  purchasers  from  him  take  a  good 
title.— Cowles  v.  Hardin,  (N.  C.)896. 

10.  Failure  of  the  sheriff  to  give  the 
statutory  notice  of  levy  to  the  execution 
debtor  does  not  make  the  sale  void,  the 
debtor's  remedy  being  against  the  sheriff. 
— Id. 

Betom  of  writ. 

11.  A  sheriff  who,  through  excusable  in- 
advertence, has  omitted  to  note  on  an  ex- 
ecution the  date  of  its  delivery  to  him,  and 
in  his  return  has  stated  that  he  did  not 
collect  a  certain  sum,  **  which  was  deducted 
and  allowed  by  the  attorney  general." 
when,  in  fact,  the  allowance  was  made  by 
the  clerk  of  the  supreme  court,  will  be  per- 
mitted to  amend  the  return  in  accordance 


with  the  facts.— Williams  v.  Weaver,  (N. 
C.)  666.» 

12.  The  sheriff's  entry  upon  the  /I.  /a., 
and  bis  deed  executed  in  pursuance  thereof, 
after  the  lapse  of  more  than  20  years,  are 
better  evidence  than  the  parol  testimony 
of  a  single  witness  as  to  what  property  was 
sold;  and  the  entry  is  not  traversable  by 
third  persons  in  an  action  against  them  for 
the  premises.— Porter  v.  Johnson,  (Ga. )  817. 

18.  Where,  after  a  Judgment  has  become 
dormant,  an  officer  makes  an  entry  on  the 
execution  and  antedates  it  that  fact  may 
be  shown  by  parol  evidence.  Following 
Welch  V.  Butler,  24  Ga.  445.— Sprinz  v. 
Heyman,  (Ga.)  177. 

14.  When  necessary  to  traverse  a  return 
of  71^110  bona,  the  officer  who  made  it  need 
not  be  made  a  party. — Id. 
Distribution  of  prooeeds. 

15.  In  a  controversy  as  to  the  ownership 
of  a  certain  fi.  fa,,  there  being  evidence 
from  the  conduct  of  the  former  owner 
that  he  had  abandoned  the  use  of  it  to  his 
father,  who  transferred  it  to  plaintiff's  tes- 
tator, the  question  is  one  for  the  jury. — 
Johnson  v.  Dooly,  (Ga.)  285. 

Belief  against  execution. 

16.  When  no  evidence  in  support  of  an 
affidavit  of  illegality  is  admitted,  there 
should  be  no  submission  of  the  case  to  the 
Jury,  but  the  illegality  should  be  dismissed 
or  sustained  as  matter  of  law.— Sprinz  v. 
Heyman,  (Ga.)  177. 

EXECXTTOBS  ANB  ADMIN- 
ISTBATORS. 

See,  also.  Descent  and  Distribution;  Wills, 
Competencv  as  witness,  see  Witness,  8. 
Liability  ol:  administrator  d,  b,  »..  see  Lim- 

itation  of  Actions,  12. 
Overpayment  of  legacy,  see  Descent  and 

Distribution,  1-8. 
Remedies  of,  see  Judgment,  18. 

Bonds. 

1.  Code  Va.  1878.  c.  146,  S§  8.  9,  provides 
that  limitation  shall  not  run  in  favor  of 
the  sureties  of  an  administrator  until  the 
return -day  of  an  execution  against  'the  ad- 
ministrator, or  from  the  time  of  the  right 
to  require  payment  under  an  order  of  court 
acting  on  the  accounts  of  such  adminis- 
trator. Held,  that  the  plea*of  the  statute 
is  untenable  where  there  was  no  order  hy 
the  court  for  the  payment  of  money  until 
the  entrv  of  the  decree  against  which  the 
statute  is  pleaded.— Robertson  v.  Gillen- 
waters,  (Va.)87l. 

Allowance  of  demands. 

2.  Plaintiff,  as  creditor  of  decedent, 
proved  a  debt  against  the  estate,  but  fore- 
bore  to  prove  a  debt  for  which  decedent 
was  surety,  not  wishing  to  press  the  prin- 
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cipal.  Twenty-flye  years  after  the  latter 
debt  was  due,  the  principal  having  died  in- 
solvent, plaintifF  petitioned  that  he  be 
made  a  party  to  the  original  creditors'  bill 
against  decedent,  explaining  why  the  debt 
had  not  been  pressed,  and  stating  that  suf- 
iScient  assets  of  the  estate  to  pay  the  debt 
remained  in  the  hands  of  the  court.  The 
debt  was  not  barred  by  limitation,  the  war 
period  and  stay  law  being  deducted.  Held 
that,  in  the  absence  of  any  contract  suffi- 
cient to  discharge  the  surety,  and  no  notice 
to  proceed  against  the  principal  having 
been  given  under  Code  Va.  1878,  c.  144,  §§ 
4,  5,  the  petitioner  was  entitled  to  the  re- 
lief sought.— Coleman  v.  Stone's  Ex'r, 
(Va.)241. 

8.  An  order  drawn  by  a  creditor  of  de- 
cedent's estate,  for  a  sum  less  than  the 
amount  of  his  claim,  wajs  paid  by  the  exec- 
utor, with  a  memorandum  to  the  effect  that, 
if  the  order  was  improperly  paid,  it  should 
be  allowed  as  a  credit  on  a  bond  held  by 
the  creditor  against  the  estate.  Judgment 
was  afterwards  confessed  for  the  amount 
of  the  order  by  the  executor,  with  the  un- 
derstanding that  all  errors  should  be  cor- 
rected in  the  account  on  which  it  was 
based.  Later,  the  receipt  for  the  full 
amount  of  the  debt  was  found,  showing 
payment  long  before  the  date  of  the  Judg- 
ment. Held,  that  the  estate  was  entitled 
to  credit  for  the  amount  of  the  order  em- 
braced in  the  Judgment.— Staples  Ex'rs  v. 
Staples,  (Va.)  199. 

4.  An  order  drawn  on  the  executor  by  a 
legatee,  when  not  a  valid  charge  against 
the  estate,  does  not  become  such  by  its  ac- 
ceptance by  the  executor:  he  having  no  au- 
thority to  bind  the  estate  by  executing  any 
evidence  of  indebtedness. — Id. 

6.  A  note,  executed  by  an  executor  for 
the  amount  of  the  principal  and  accrued 
interest  of  a  debt  due  by  the  estate,  was  al- 
lowed to  run  two  years,  when  the  interest 
then  due  was  added  to  the  amount  of  the 
note,  and  the  whole  embraced  in  a  Judg- 
ment»  which  was  confessed  by  the  execu- 
tor. Held  that,  the  executor  having  no  au- 
thority by  virtue  of  his  office  to  bind  the 
estate  to  pay  compound  interest,  the  estate 
should  be  charged  only  with  the  principal 
sum  originally  due.  with  simple  interest  at 
the  legal  rate. — Id. 

6.  Money  received  and  paid  over  by  the 
administrator,  as  agent  of  the  creditor,  is 
not  recoverable  from  the  creditor  to  whom 
it  is  paid  in  satisfaction  of  a  valid  claim 
against  the  decedent's  estate,  and  this  is 
true  though  the  money  was  paid  over  by 
the  administrator  in  his  official  capacity, 
and  there  were  preferred  debts  of  the  es- 
tate remaining  unpaid. — Id. 

Settlements  and  aooounting. 

7.  The  disallowance  of  an  administra- 


tor's charges  for  expenses  incnrred  in  es- 
tablishing title  to  land  will  be  afiBrmed 
where  the  record  merelv  discloses  that  tii€ 
administrator  bid  off  the  land  in  bis  owm 
name,  but  under  a  Judgment  in  wliicb  hts 
estate  was  not  interested,  and  prosecGte*d 
the  suit  in  his  own.  name  for  the  benefit  of 
the  estate. — Beeves  ▼.  McMillan.(N.  C.>90£ 

8.  An  administrator  and  his  sureties  are 
properly  charged  with  debts,  thoa^h  it  ap- 
pears that  they  were  mostly  paid  in  live- 
stock, which  was  either  butchered  at  home, 
or  shipped  and  converted  into  money;  for. 
even  if  not  converted  into  money,  the  sar 
rendering  and  extinguishing  the  notes 
amounts  to  waste  or  conversion  on  the  part 
of  the  administrator. — Harman  v.  McMuI 
len,  (Va.)  849. 

9.  On  appeal  from  a  decree  charging  an 
administrator  with  a  debt,  an  objectioD 
that  the  debt  was  barred  at  the  time  of  hit 
qualification  will  not  be  considered  where 
the  record  fails  to  show  that  it  was  thos 
barred,  but  the  evidence  tends  to  show 
that  the  debt  was  either  collected  or  as- 
sumed by  the  administrator. — Id. 

10.  The  fact  that  a  discovery  has  bees 
made  of  property  belonging  to  a  debtor  to 
the  estate,  is  no  ground  for  granting  are- 
view  of  a  decree  appointing  a  receiver,  and 
directing  a  suit  against  the  former  admin 
istrator  and  his  sureties  to  be  heard  at  the 
same  time  with  a  creditor's  suit  against  the 
estate.— Id. 

11.  Where  a  distributee  survives  her  hus- 
band, but  dies  leaving  an  heir,  both  her 
personal  representative  and  her  heir  are 
proper  parties  to  a  suit  in  equity  for  a  set- 
tlement of  such  estate. — Robertson  v.  Qil- 
lenwaters,  (Va.)871. 

12.  Where  both  the  heirs  and  personal 
representatives  of  deceased  distributees 
are  parties  to  a  suit  for  a  settlement  of  the 
estate,  and  the  representatives  make  no  ob- 
jection to  payments  to  the  heirs,  and  there 
is  no  suggestion  of  any  outstanding  claims 
against  the  deceased  distributees  to  be  ad- 
justed, a  decree  may  be  made  directly  to 
the  heirs,  rather  than  to  the  personal  rep- 
resentatives.— Id. 

18.  The  statute  commences  to  run,  on  a 
demand  against  an  administrator  for  erron 
in  his  settlement,  when  he  files  in  the  pro- 
bate court  a  return  which  purports  to  be 
final,  and  the  court  grants  final  discharge 
though  there  remain  outstanding  notes  aod 
accounts  which  it  is  the  administrator^ 
duty  to  collect;  nor  need  it  be  proved  that 
those  interested  had  actual  notice.  siDce 
they  are  charged  with  notice. — Ariail  ▼, 
Ariail,  (S.  C.)85.» 

14.  One  of  two  executors,  who  have, 
through  improper  motives,  omitted  to  in- 
clude in  their  inventory  money  belongiog 
to  their  testator's  estate,  will  not  be  per 
mitted  to  prove  that  his  co-executor  aloae 
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received  and  retained  it,  for  the  pnipose  of 
r-liargiDg  bis  adminiBtrator  therewith.— 
Williams  V.  Mower,  (8.  C.)  505. 

r^abiUties. 

15.  Where  an  administrator  labors  faith- 
fully through  protracted  litigation  extend- 
ing over  a  period  of  80  years,  furnishing 
tbe  means  to  carry  it  on,  and  finally  recov- 
ers a  heavy  Judgment  for  the  trust-estate, 
eliarging  for  his  services  only  $200,  the 
costs  recovered  in  such  litigation  should 
\>G  credited  to,  and  not  charged  against, 
tlie  administrators  and  sureties  in  a  subse- 
c^uent  suit  in  equity  by  the  distributees  for 
a  third  accounting  of  the  administrators.— 
Robertson  v.  Gillenwaters,  (Va.)871. 

16.  Oode  N.  C.  §  1548,  authorizing  execu- 
tors, etc.,  after  13  months  from  the  date 
of  letters,  to  pay  to  the  clerk  of  the  supe- 
rior court  moneys  belonging  to  the  lega- 
tees or  distributees,  and  providing  that 
such  action  shall  discharge  them  and  their 
sureties,  does  not  require  such  payment. — 
Moore  v.  Eure.  (N.  0.)  471. 

17.  An  administrator  who,  in  good  faith, 
deposits  funds  of  the  estate  in  a  bank  lo- 
cated in  another  state,  does  not  commit  a 
derasiami^ — Id. 

18.  In  a  creditors'  suit  to  enforce  claims 
against  decedent's  estate,  where  an  ac- 
cepted order  by  an  executor  is  rejected  as 
a  valid  claim  against  the  estate,  the  cred- 
itor is  not  entitled  to  a  decree  against  the 
executor  personally.— Staples'  Ex'rs  v.  Sta- 
ples, (Va.)  199. 

Salea  under  order  of  oourt. 

19.  Code  Ya.  §  2665,  making  all  the  real 
estate  of  any  person  who  may  die  intes- 
tate, or  which,  though  he  die  testate,  is 
not  charged  with  the  payment  of  his  debts, 
assets  for  the  payment  of  debts  does  not 
authorize  an  executor,  who  is  granted  no 
powers  as  to  the  realty,  to  maintain  a  suit 
against  the  heirs  to  have  the  realty  sold  to 
pay  debts,  nor  to  brin^  a  bill  as  next 
friend  to  the  heirs,  joining  the  widow,  to 
compel  the  creditors  to  sell  the  realty  to 
pay  debts.— Peirce  v.  Graham,  (Va)  189. 

20.  While  such  suit  was  improperly 
brought,  the  court  had  Jurisdiction  of  the 
subject-matter  and  the  parties,  and  its 
decree  is  binding,  though  erroneous,  on 
them  until  reversed,  and  a  bill  of  review 
will  lie  to  vacate  it.— Id. 

21.  The  decree  ordered  a  public  sale,  but 
the  sale  was  made  privately.  The  decree 
ordered  sufficient  land  sold  to  pay  the 
debts,  which  by  an  account  were  shown  to 
be  $8,000,  whereas  $35,000  worth  of  land 
was  sold.  Held,  that  the  purchaser  could 
claim  no  rights  to  protection;  especially 
where  it  appeared  that  the  executor,  who 
had  instituted  and  managed  the  suit,  was 
in  fact  the  purchaser,  though  not  the  nom- 
inal bidder. — Id. 


22.  A  special  proceeding  in  (he  superior 
court  to  sell  land  of  a  testator  to  pay  debts, 
to  which  devisees  are  parties,  and  which, 
though  irregular,  is  not  void,  cannot  be  at- 
tacked collaterally,  in  an  action  by  the  pur- 
chasers to  recover  the  land  from  the  aev- 
isees,  by  evidence  that  more  land  was  sold 
than  was  included  in  the  petition,  that 
cash  was  not  paid  on  the  bid  in  compli- 
ance with  the  order  of  court,  or  that  the 
devisees  did  not  know  of  the  proceeding. 
— Mclver  v.  Stephens,  (N.  C.)  695. 

28.  An  issue  submitted  to  the  Jury 
whether  plaintiffs  are  owners  in  fee-sim- 
ple of  the  lands  in  controversy  includes 
an  issue  whether  the  sale  and  deed  under 
which  plaintiffs  claim  are  operative  and 
valid,  and  refusal  to  submit  the  latter  is 
not  error.— Id. 

24.  A  special  proceeding  to  sell  land  of 
a  testator  to  pay  debts,  against  a  devisee 
who  at  the  filing  of  the  petition  is  a  minor, 
but  becomes  of  age  before  summons  it 
served  on  him,  and  to  which  he  puts  in  no 
answer,  is,  at  most,  only  irregular.— Id. 

25.  Before  July  1. 1869,  when  the  provis- 
ions now  incorporated  in  Code  N.  G.  1888, 
relative  to  executors,  etc.,  took  effect  by 
virtue  of  section  1488,  there  was  no  statute 
of  limitations  relating  to  a  proceeding  by 
an  administrator  to  sell  lands  descended  to 
an  heir,  to  pay  debts  of  the  intestate.  Fol- 
lowing 96  K.  C.  57.— Glover  v.  Flowers,  (N. 
C.)579. 

26.  Land  was  sold  as  intestate  property 
by  the  ordinary  in  1863,  on  the  application 
of  a  guardian  ad  litem,  but  notice  was  not 
given  to  the  decedent's  heirs,  who  were  in- 
fants, either  of  the  appointment  of  the 
guardian  or  of  the  proceedings  to  sell. 
Field,  that  the  court  of  ordinary  was  of  lim- 
ited Jurisdiction,  and  the  sale  was  void. — 
Johnson  v.  Cobb,  (8.  C.)  601. 

27.  Code  Ga.  §  2560,  provides  that  admin- 
istrators' sales  shall  be  advertised  in  a 
newspaper  having  a  general  circulation  in 
the  county  where  the  property  is  located 
for  40  days  after  leave  granted,  and  before 
sale,  and  that  the  sale  shall  be  at  public 
auction  in  the  county  of  the  administra- 
tion, unless,  by  special  order,  a  portion  of 
the  land  is  sold  in  another  county,  where 
the  land  lies.  No  notice  of  application  for 
the  special  order  is  required,  but  section 
2559  requires  four  weeks'  notice  of  the  ap- 
plication for  leave  to  sell.  Held  that,  the  ad- 
vertisement to  sell  in  the  county  where  the 
land  lies  having  been  published  40  days 
after  a  general  leave  to  sell,  the  sale  was 
valid,  though  the  special  order  to  sell  in 
that  county  was  passed  pending  the  adver- 
tisement, and  less  than  20  days  before  the 
sale.-r-Eing  v.  Cabaniss,  (Ga.)620. 

28.  Fraud  between  the  administrator  and 
his  immediate  vendee  will  not  affect  sub- 
sequent purchasers  who  are  such  b<ma  fide 
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and  for  value,  and  who  derive  title  through 
the  deed  of  the  administrator,  without  any 
notice  of  the  alleged  fraud.— Id. 

29.  Though  the  intestate  owned  hut  an 
undivided  half  interest  in  premises  as  ten- 
ant in  common,  a  sale  by  his  administrator 
of  the  south  half  of  the  tract  divests  the 
title  of  the  heirs  to  that  half,  whether  or 
not  there  was,  prior  to  the  sale,  a  partition 
between  the  surviving  co-tenant  and  the 
heirs  or  the  administrator.— Id. 

Allowanoe  to  widow. 

80.  On  the  death  of  a  husband  and  father 
residing  in  Georgia,  his  widow  and  minor 
children  are  entitled,  under  Code  Ga.  §2571, 
to  a  year's  support  out  of  his  estate,  as 
against  his  creditors,  whether  resident  or 
non-resident,  though  his  family  may  never 
have  resided  in  Georgia,  and  though  they 
may  have  lived  for  any  length  of  time  apart 
from  him,  he  having  made  no  provision  for 
them  by  will  or  otherwise,  in  lieu  of  the 
statutory  allowance.— Farris  v.  Battle,(Ga.) 
262. 

81.  On  the  trial  of  objections  to  the  re- 
turn of  appraisers  setting  apart  a  year's 
support,  tne  burden  of  proof  is  upon  the 
caveator.  Prvma  facie  the  return  is  correct. 
— Robson  V.  Harris,  (Ga.)  926. 

Aotions. 

82.  It  is  unnecessary  to  have  a  return  of 
nulla  bona  on  a  judgment  recovered  against 
the  personal  representative  of  an  adminis- 
trator before  commencing  action  against 
his  heirs  and  devisees  on  the  demand. — 
Ariail  v.  Ariail,  (S.  C.)  85. 

88.  One  suing  as  aaministrator  need  not 
prove  his  official  capacity,  unless  denied  by 
the  answer.— Parker  v.  Bray,  (Ga.)  922. 

EXEMPTIONS. 

See.  also.  Homestead, 

From  taxation,  see  Taxation,  1-8. 

Exemption  prooeediugs. 

1.  A  misnomer  in  the  name  of  a  partner- 
ship creditor,  (such  as  J.  P.  S.  &  Son  for  J. 
P.  8.'s  Son  &  Co.,  or  M.  C.  K.  &  Co.  for  M. 
C.  &  J.  F.  K.  &  Co.,)  in  the  list  of  creditors 
furnished  to  the  ordinary,  and  in  addressing 
notice  to  the  partnership,  will  not  vitiate 
the  exemption  proceedings,  or  render  them 
ineffective  against  such  partnership. — 
Gamble  v.  Central  Railroad  &  Banking  Co., 
(Ga.)815. 

2.  The  presumption  is  in  favor  of  the  lo- 
cal jurisdiction  of  the  ordinary  granting 
the  exemption.— Id. 

AUotment. 

8.  Code  N.  C,  §  519,  providing  that  a 
Judgment  debtor,  who  objects  to  the  valua- 
tion and  allotment  of  his  personal  property 


exemption,  shall  ''file  with  the  clerk  of  tlM 
superior  court  of  the  county  where  the  &a.il 
allotment  shall  be  made  a  transcript  of  the  \ 
return  of  the  appraisers,  •  •  *  together 
with  his  objection  in  writing  to  said  re- 
turn, "  etc,  applies  to  all  cases  of  laying  ol 
personal  property  exemptions,  whether  the  i 
judgment  is  in  the  superior  oourt  or  in  • ' 
justice's  court.— McAulay  v.  Morris.  (N.  C) 

4  Code  N.  C.  §  507,  providing  that  ths  j 
sheriff  or  other  officer  making  a  levy  oa 
personal  property  shall,  on  demand,  sum- 
mon appraisers  to  allot  to  defendant  his  , 
personal  property  exemptions;  and  sec- 
tions 502,508,  prescribing  the  procedure  on 
such  appraisal, — authorize  a  constable  Utt- 
ing  an  execution  from  Justice's  court  to 
summon  the  appraisers,  and  administer  the 
required  oath.— Id. 

5.  Although  the  statute  requires  the  re- 
turn of  the  appraisers  to  be  made  by  the 
constable  to  the  clerk  of  the  superior 
court,  a  return  to  a  iustice's  court  does  not 
render  the  appraisal  and  allotment  void- 
Id. 

FALSE  IMPBISONMENT. 

Pleading. 

Even  if  an  arrest  under  proper  legal  pro- 
cess for  the  purpose  of  extorting  an  agree- 
ment constitutes  false  imprisonment,  yeti 
recovery  cannot  be  had  therefor  when  the 
only  allegation  in  the  complaint  as  to  acj 
agreement  is  "that  while  plaintiff  was  so 
unlawfully  imprisoned  he  was  compelled 
in  order  to  secure  his  release,  to  execute  a 
deed  covenanting  not  to  bring  any  action 
on  account  of  said  false  ImprisonmeBt 
which  deed  was  executed  under  duress 
and  is  therefore  void, "  since  such  a  com- 
plaint does  not  set  forth  the  extorting  of 
the  agreement  as  a  cause  of  action.— -Mc- 
Connell  v.  Kennedy,  (&  C.)  76. 

FALSE  PRETENSES. 

What  constitutes. 

A  false  statement  by  one  that  he  is  sent 
by  another  to  the  person  addressed  '^aft^r 
five  dollars  In  money"  is  a  false  pretense, 
within  the  meaning  of  Code  N.  C.  §  lOSV 
providing  that  any  person  who  shall  de 
signedly,  *'by  means  of  any  forged  or 
counterfeited  paper  in  writing  or  in  print 
or  by  any  false  token  or  other  false  pretense 
whatsoever,  obtain  from  any  person"  aor 
property  with  intent  to  cheat,  shall  be 
guilty,  etc.— State  v.  Dixon,  (N.  C.)  870. 

Felony. 

Impaneling  of  Jury,  see  Jfiry,  8. 
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FBNOBB. 

Obligation  of  railroad  company  to  fence, 
see  JBminent  Dornain,  d. 

^VOliat  constitutes  a  fence. 

A  line  of  posts  on  which  slats  were 
nailed,  and  wnich  was  intended  not  to  in- 
close or  Burronnd  the  field,  but  to  prevent 
travelers  from  turning  out  of  the  road  and 
trespassing  thereon,  is  not  a  "  fence, wall,  or 
other  inclosure. "  ''surrounding  or  about* 
a  cultivated  field,  within  the  meaning  of 
Code  K.  C.  §  1063,  forbidding  any  person 
to  injure  or  destroy  any  fence,  "wall,  or 
other  inclosure  surrounding  or  about  any 
cultivated  field  or  pasture.— State  v.  Rob- 
erts, (N.  C.)  714. 

Fire  InsuranM. 

See  Insurance, 

Fires. 

Liiability  of  railroad  company  for,  see  Bait- 
road  Companies,  15-18. 

VISH3EBIEB. 

Constitutionality  of  act. 

CodeN.  C.  g8388,  prohibiting  the  setting 
or  fishing  of  a  Dutch  net  or  pod  net  in  cer- 
tain rivers,  or  within  two  miles  of  their 
mouths,  and  providing  for  the  removal  of 
the  same,  does  not  violate  Const.  K.  C.  art. 
1.  S  17,  providing  that  no  person  ought  to 
be  "deprived  of  his  life,  liberty,  or  prop- 
erty but  by  the  law  of  the  land. "— Rea  v. 
Hampton,  (K.  C.)  649. 

Forfeiture. 

Of  land  for  taxes,  see  Taxation,  7,  8. 

FOBOEBY. 

What  constitutes. 

1.  An  instruction  that  if  a  note  was 
forged,  not  for  the  benefit  of  defendants, 
and  no  money  was  obtained  thereon,  but 
merely  to  create  a  false  idea  of  the  condi- 
tion and  solvency  of  a  bank,  and,  if  the 
jury  so  believe,  the  defendants  are  not 
guilty,  is  erroneous;  since,  if  the  forgery 
was  connected  with  a  present  intent  to  de- 
fraud, the  offense  is  complete,  whether  the 
expected  advantage  was  to  accrue  from  it 
to  the  defendants  personally  or  to  another, 
and  whether  the  attempt  was  a  success  or 
a  failure,— ttUte  v.  White,  (N.  C.)  715. 

2.  An  instruction  that  if  there  was  no 
such  resemblance  between  the  genuine 
handwriting  and  the  spurious  appearing  in 
a  note  as  would  deceive  a  man  of  ordinary 
intelligence  and  caution,  and  for  want  of 


similarity  in  the  signatures  the  forged  note 
''did  not  have  any  legal  adaptation  to  ac- 
complish a  legal  wrong."  the  prisoners 
could  not  be  convicted,  is  rightly  refused, 
since  the  intent  to  defraud  was  disclosed 
by  the  note  being  made  payable  to  the 
bank,  and  put  in  its  possession,  and  there 
left  when  its  doors  were  closed,  as  part  of 
its  resources.— Id. 

Jurisdiction  of  federal  court. 

8.  Forgery  of  a  note  by  the  president  and 
cashier  of  a  bank,  with  intent  to  deceive 
the  United  States  bank  examiner,  by  enter- 
ing it  upon  the  books  of  the  bank  as  assets, 
is  within  the  jurisdiction  of  the  state  court, 
although  the  federal  court  has  exclusive 
Jurisdiction  to  determine  the  falsity  of  the 
entries,  and  punish  the  makers.— Id. 

4.  Rev.  St  U.  8.  §  5418,  providing  that 
"every  person  who  falsely  makes,  alters, 
forges,  or  counterfeits  any  bid,  proposal, 
guaranty,  ofl^ial  bond,  public  record,  or 
other  writing,  for  the  purpose  of  defraud- 
ing the  United  States,  *  *  *  shall  be 
punished,  **  is  directed  against  frauds  on 
the  goveiinment  in  its  fiscal  operations,  and 
does  not  include  the  forgins;  of  a  promis- 
sorv  note  with  intent  to  deceive  a  bank  ex- 
aminer, where  it  does  not  appear  that  the 
government  has  any  pecuniary  interest  in 
the  matter.— Id. 

Indictment* 

5.  Under  Gen.  St.  8.  C.  §  830,  providing 
that  criminal  proceedings  before  trial  jus- 
tices shall  be  commenced  on  information, 
plainly  and  substantially  setting  forth  the 
offense  charged*,  on  which  a  warrant  of  ar- 
rest shall  issue,  an  information  that  the  ac- 
cused did  ** feloniously,  and  with  the  inten- 
tion of  fraud,  make  false  entries  on  his 
cash-book,  he  being  emplo^&d  [by  de]}o- 
nent]  as  clerk,  to  the  great  injury  and  in- 
justice of  deponent,  **  sufficiently  charges 
accused  with  forgery  to  authorize  his  ar- 
rest.- McConnell  v.  Kennedy,  (S.  C.)  76.* 

6.  Under  Code  N.  C.  §  1191,  where  an  at- 
tempt to  defraud  is  necessary  to  constitute 
the  crime  of  forgery,  a  general  allegation 
of  fraudulent  intent  is  sufficient,  and  can- 
not be  disproved  by  evidence  of  family  re- 
lations between  the  parties,  where  the  in- 
tent is  involved  in  the  making  and  using  a 
forged  note  as  if  genuine.— State  v.  White, 
(N.  C.)  715. 

7.  An  averment  that  a  note  was  forged 
with  intent  to  defraud  the  United  States  is 
necessary  to  withdraw  the  forgery  from 
the  general  jurisdiction  of  the  state  courts. 
— Id. 

Evidence. 

8.  An  instruction  that  the  finding  of  the 
forged  note  among  the  assets  of  the  bank, 
after  the  departure  of  the  defendants,- was 
not  a  finding  that  defendants  had  posses^ 
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sion,  and  warranted  no  inference  that  de- 
fendants knew  of,  were  guiltv  of,  or  were 
in  any  way  connected  with,  the  making  of 
the  note,  is  rightly  refused;  the  giving  of 
anch  direction  being  unauthorized  by  the 
tenor  of  the  evidence. — Id. 

9.  Evidence  of  the  disastrous  condition 
of  the  affairs  of  a  bank,  and  of  an  attempt 
to  supply  its  wasted  resources,  is  no  de- 
fense to  a  charge  of  forgery  with  intent  to 
defraud. — Id. 

10.  The  court  rightly  refused  to  instruct 
the  jury  that'Mf  only  one  of  the  names 
signed  to  the  note  is  shown  to  be  forged, 
and  the  evidence  is  not  satisfactory  of  the 
forgery  of  the  other,  there  is  a  fatal  vari- 
ance, and  the  verdict  must  be  for  the  de- 
fendants. "—Id. 

POENICATION- 

Panishment 

One  hundred  dollars'  fine,  or  the  alterna- 
tive of  five  months'  work,  is  not  excessive 
punishment  for  an  act  of  fornication  by  a 
young  woman  whose  condition,  pecuniary 
or  physical,  is  not  shown  to  be  special  or 
peculiar.— Hunt  v.  State,  (Ga.)  142. 

FBAUD. 

Bee,  also,  Fraudulent  Con^eyancei* 
Judgment  attacked  for.  see  Judgment,  11. 
Undue  influence,  see  WUle,  1. 

Pleading. 

1.  The  fact  that  the  principal  was  not  in- 
formed that  the  surety  had  been  required 
by  an  insolvent  bank  to  pay  judgments  due 
it  out  of  his  deposit  cannot  be  set  up  as 
rendering  void  for  fraud  the  contract  of 
the  principij  to  repay  in  full  the  amount  of 
the  deposit  used  in  paving  them,  where  the 
fraud  is  not  particularly  charged  in  the 
bill.— Southall  V.  Parish,  (Va.)  684.» 
Evidence. 

2.  A  witness  testified  that  he  heard  the 
grantor,  plaintiff's  father,  say  to  plaintiff's 
father-in-law,  who  drew  the  deed,  that  he 
wanted  it  written  to  plaintiff,  and  that,  if 
it  were  to  plaintiff's  husband,  it  would  soon 
be  ffone.  Prior  declarations  of  the  grantor 
of  his  intention  thus  to  provide  for  plain- 
tiff, and  subsequent  declarations  of  what 
he  understood  that  he  had  done,  were 
proved.  The  grantor  was  old  and  illiter- 
ate. Held  sufficient  to  warrant  a  finding 
that  the  deed  to  plaintiff's  husband  was 
fraudulently  imposed  on  the  grantor. — 
Summerlin  v.  Cowles,  (K.  C.)  881. 

FRAUDS,  STATUTE  OP. 

Sufficienoy  of  memorandum. 

Under  Code  Qa.  §g  2767,  8801,  making 
parol  evidence  admissible  to  explain  am- 


bignous  and  incomplete  written  contracts, 
the  following  is  a  sufilcient  auctioneer"! 
memorandum  of  the  sale  of  a  faonse  and 
1  ot :  "  Lovely  Decatur  home ;  Mrs.  Fran  k  J. 
Ansley.  May  22d.  1886:  Dr.  Qreen.  $2,475." 
— Ansiey  v.  Green,  (Ga.)  921. 

FHAUDUIiENT  CONVEY- 
ANCES. 

See.  also.  Oreditore*  BUL 

By  insolvents,  see  Amgnmmifar  Benefit  of 

Oreditare,  1. 2. 
Change  of  possession,  see  Chattel  Mori- 

gagee,  2. 
What  constitutes,  see  Vendor  and  Vendee,  11. 

Wliat  constitutee. 

1.  A  provision  in  a  trust  deed  that  the 
grantor  shall  have  the  privilege  of  extend- 
ing the  time  for  payment  of  the  sums  se- 
cured by  the  deed  from  year  to  year,  for  a 
period  not  exceeding  five  years,  he  in  the 
mean  time  to  remain  in  possession  of  tbe 
land,  provided  the  annual  interest  is  punct- 
ually paid,  does  not,  of  itself,  affect  the 
validity  of  the  deed.— Keagy  ▼.  Trout.  (Vs.) 
829. 

2.  The  validity  of  a  deed  of  trust  exe^ 
cuted  bona  fide  is  not  affect<id  by  the  fact 
that  the  amount  of  the  debt  secured  is  not 
described  with  accuracy.— Id. 

8.  Where  defendant  purchased  a  house 
and  lot  with  his  own  money,  and  had  titles 
made  to  himself  "for  £.  T.  C,"  his  sister, 
as  a  gift,  but  never  recorded  the  deed,  and 
retained  possession,  leased  the  premises, 
used  the  rent,  and  both  mortgi^d  the  lot 
and  returned  it  for  taxation  in  his  own 
name,  the  conveyance  is  void  as  to  sabse- 
quent  creditors,  who  extended  hipi  credit 
on  their  belief  of  his  ownership  of  tbe 
property.— Bates  v.  Cobb,  (8.  C.)  743. 

4.  In  such  case  a  mortgage,  which  had 
been  satisfied  by  defendant's  grantor,  was 
assigned  by  the  mortgagee  to  defendant 
••for  E.  T.  C,  •  *  ^  to  better  protect 
his  title  to  said  property  conveye<1  to  him  " 
Held  that,  the  conveyance  to  £.  T.  C.  being 
void  as  to  creditors,  the  assignment  of  tbe 
mortgage  was  also  void.— Id. 

6.  A  deed  of  settlement  upon  a  wife  re- 
cited that  it  was  made  in  consideration  of 
her  release  of  her  contingent  right  of  dow- 
er, and  was  executed  16  days  after  the 
deed  of  relinquishment  Thehnabandwas 
heavily  indebted  at  the  time  he  effected 
the  loan  for  which  the  relinquishment  wts 
made,  and  testified  that  he  made  the  settle- 
ment to  reimburse  her.  Held,  that  the  evi- 
dence sufficiently  established  that  the  set- 
tlement was  not  voluntary.  —  Keagr  ▼. 
Trout.  (Va.)  829.* 

6.  There  being  evidence  that  the  grantor 
in  a  deed  of  trast  waa  insolvent;  that  the 
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debt  secured  was  flctitioas;  that  the  pre- 
tended creditor  was  the  grantor's  father- 
in-law;  that  the  grantor,  as  long  as  he 
liyed,  retained  possession  of  the  property, 
a  portion  of  which  was  perishable;  that  no 
defense  was  made  by  the  administrator 
and  heirs  of  the  grantor  to  a  suit  to  substi- 
tute a  trustee^  and  sell  under  the  deed,  con- 
nected with  other  facts  showing  fraud  and 
collusion, — an  instruction  that  there  was 
no  evidence  from  which  fraud  could  be 
found  should  be  refused.— Glover  v.  Flow- 
ers. (N.  C.)  579  • 

7.  In  such  case,  evidence  that  the  admin- 
istrator of  the  grantor  well  knew  the  cir- 
cumstances of  the  parties  to  the  deed,  their 
relationship  and  nnancial  condition,  and 
that  fraud  was  imputed  to  the  transaction; 
that  he  did  not  defend  the  suit,  nor  try  to 
subject  the  property  to  valid  debts  of  his 
intestate, — is  sufficient  to  go  to  the  jury  on 
the  question  of  his  collusion  in  the  decree 
and  sale.— Id. 

Bights  of  purchaser. 

8.  The  grantee  of  land  conveyed  in  fraud 
of  creditors  can  recover  damages  for -its 
use  and  detention,  against  trespassers  who 
have  attorned  to  the  purchaser  at  a  judi- 
cial sale,  for  a  debt  of  the  fraudulent 
grantor,  up  to  the  time  of  such  attornment. 
—Saunders  v.  Lee,  (N.  C.)590. 

Bights  of  creditors. 

0.  Where  a  creditor  has  foreclosed  a  chat- 
tel mortgage  at  law,  he  need  not  file  a  bill 
to  realize  the  fruits  of  his  foreclosure  as 
against  fraudulent  mortgages  of  prior  date 
on  the  same  property,  which  are  also  fore- 
closed, and  under  which  the  property  has 
been  seized,  and  is  about  to  be  sold.  His 
remedy  at  law  is  adequate,  and  he  may  at- 
tack by  affidavit  of  illegality,  under  Code 
Ga.  §  8976,  or  may  obtain,  under  act  Octo- 
ber 16, 1885,  an  in  junction,  the  appointment 
of  a  receiver,  etc.,  from  a  court  of  law. 
Under  the  act  of  October  24,  1887,  he  is  lim- 
ited in  his  mode  of  obtaining  equitable  re- 
lief to  a  petition  addressed  to  the  superior 
court.— Manheim  v.  Clatin,  (Ga.)  284. 

10.  A  creditor,  whose  debt  is  not  in  judg- 
ment, and  who  has  no  lien  by  contract  on 

goods  not  fraudulently  purchased  from 
imself,  or,  if  so  purchasea.  which  he  does 
not  seel^to  reclaim  by  a  rescission  of  the 
contract,  cannot  pursue  such  goods  by  bill 
in  equity  in  the  hands  of  a  third  person, 
who,  in  fraud  of  the  creditor,  has  pur- 
chased them  from  the  debtor.  His  remedy 
is  by  attachment,  under  Code  Qa.  §  8297, 
and,  did  he  need  equitable  relief,  the  act 
of  October  24.  1887,  would  confine  him  to 
petition  addressed  to  the  superior  court  as 
the  mode  of  obtaining  it.— Id. 

Aotions  to  set  aside. 

11.  Judgments   against  defendant,  re- 

v.7s.E. — 61 


turned  nulla  bona  hy  the  sheriflf.  are  suffi- 
cient evidence  of  insolvency  to  entitle 
plaintiff  to  bring  an  action  to  set  aside  a 
conveyance  as  in  fraud  of  creditors. — Bates 
V.  Cobb.  (S.C.)  743. 

12.  Where  a  bill  to  set  aside  a  trust  deed 
alleged  to  be  fraudulent  as  to  creditors 
calls  upon  the  grantor  to  answer  on  oath, 
his  denial  ot  the  charges  of  fraud  is  con- 
clusive where  there  is  no  evidence  to  over- 
come it,  and  nothing  on  the  face  of  the 
deed  to  warrant  the  inference  of  fraud. — 
Keagy  v.  Trout,  (Va.)  829. 

18.  A  grantor's  denials  that  certain  items 
secured  by  his  trust  deed  were  proper 
charges  against  him  are  not  competent  as 
against  the  beneficiaries  under  the  deed.— 

14.  In  an  action  to  set  aside  a  convey- 
ance of  land  by  a  deceased  person  to  her 
son,  and  to  subject  the  property  to  the  pay- 
ment of  the  debts  of  the  deceased,  declara- 
tions by  the  latter  to  the  effect  that  the 
property  when  conveyed  to  her  was  in- 
tended for  her  son,  and  was  his.  are  not 
competent  to  show  that  the  deed  to  her 
son.  though  voluntar3r  on  its  face,  was  for 
a  valuable  consideration,  where  the  deed 
by  which  deceased  held  the  property  was 
oh  record  at  the  time  the  debts  were  con- 
tracted, and  recited  a  valuable  considera- 
tion, and  there  was  evidence  that  the  debt 
was  contracted  on  the  faith  of  such  rec- 
ord.—Jackson  V.  Lewis,  (S.  C.)  252.* 

15.  Where  land  is  conveyed  in  fraud  of 
creditors,  and  by  the  grantee  to  a  third 
person,  whose  heir  brings  an  action  to  re- 
cover it,  and  defendant  sets  up  the  fraud, 
the  burden  of  proof  is  upon  him  to  show 
that  plaintiff's  father  took  with  notice. — 
Saunders  v.  Lee.  (N.  C.)  590. 

16.  In  an  action  bv  heirs  to  set  aside  a 
conveyance  of  land  by  the  ancestor  to  de- 
fendant as  fraudulent  and  void,  where  the 
court  submits  issues  to  the  jury  whether 
the  deed  is  fraudulent  and  void,  and  wheth- 
er it  was  obtained  as  a  security  for  a  debt, 
an  issue  whether  the  ancestor  died  seized 
and  possessed  is  properly  refused;  the 
question  of  seizure  and  possession,  in  the 
sense  which  carries  with  it  ownership  of 
the  land,  having  already  been  sufficiently 
submitted.— Gilmore  v.  Bright,  (N.  C.)  751, 

17.  Code  Va.  1878,  c.  187.  g  11.  provides 
that  any  judgment  creditor  apprehending 
loss  from  his  debtor's  usurious  dealings 
may  by  bill  in  equity  compel  the  debtor  to 
answer  on  oath  relative  to  such  dealings, 
and  have  the  excess  above  legal  interest 
applied  to  his  demands.  iSection  12  pro- 
vides that,  upon  a  bill  requiring  no  discov- 
ery, but  praying  an  injunction,  restraining 
the  sale  of  property  conveyed  to  secure  a 
loan  alleged  to  be  usurious,  the  court  shall 
direct  an  issue  as  to  the  usury  to  be  made 
up  and  submitted  to  a  jury.    Held,  that 
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chapter  175,  §  2,  which  allows  a  general 
creditor  to  maintain  any  suit  to  avoid  a 
charge  on  his  debtor's  property  that  he 
might  maintain  after  juagment.  does  not 
entitle  such  creditor,  on  bill  to  set  aside  a 
trust  deed  of  his  debtor,  to  have  an  issue 
as  to  usury  in  the  deed  submitted  to  a  jury, 
where  the  bill  seeks  also  a  discovery, 
though  it  is  not  a  pure  bill  of  discovery. — 
Keagy  v.  Trout,  (Va.)  829. 

Evidence. 

18.  In  an  action  to  set  aside  a  settlement 
of  land  made  by  a  husband  on  his  wife,  on 
the  ground  that  the  husband  was  indebted 
to  plaintiff  for  loans  evidenced  by  notes 
and  a  letter,  the  evidence  showed  that 
plaintiff  was  a  colored  woman,  living  with 
seven  or  eight  children,  and  working  for 
about  40  cents  a  da^;  that  the  defendant 
husband  deserted  his  wife  after  making 
the  conveyance  in  question,  and  lived  a 
dissolute  and  drunken  life  with  plaintiff; 
and  that  be  was  the  instigator  of  the  action 
before  the  court.  Held,  that  the  alleged 
debt  to  plaintiff  never  existed,  and  the  ac- 
tion should  be  dismissed.— Waller  v.  John- 
son, (Va.)  382. 

19.  Where,  in  a  suit  to  set  aside,  as  fraud- 
ulent, sales  of  chattels  made  under  a  lien 
and  a  mortgage,  all  the  parties  connected 
with  the  sales  testify  that  they  were  en- 
tirely fair,  and  it  appears  that  the  lien  sale 
was  made  by  the  sheriff,  and  that  both 
were  regularly  advertised,  a  finding  that 
they  were  not  fraudulent  is  not  clearly 
against  the  weight  of  the  evidence,  though 
the  sales  were  made  hastily,  and  without 
proper  attention  to  detail,  and  the  prop- 
erty was  not  immediatel}'  removed. — Ma- 
gruder  v.  Clayton.  (S.  C.)  844. 

20.  A  deed,  voluntary  on  its  face,  will 
not  be  regarded  as  given  for  a  valuable 
consideration,  so  as  to  protect  the  property 
conveyed  from  the  grantor's  debts,  where 
the  evidence  is  that  a  large  part  of  a  legacy 
due  the  grantee  was  paid  to  the  grantor, 
who  was  the  mother  of  the  former,  and  the 
declarations  of  the  grantor  show  that  when 
the  property  was  originally  conveyed  to 
her  it  was  intended  for  her  son.  and  really 
belonged  to  him.— Jackson  v.  Lewis,  (S.  C.) 
252. 

QAMINQ. 

Violation  of  statute. 

1.  Code  W.  Va.  c.  151,  §  4,  prohibits  gam- 
ing at  an  hotel  or  other  public  place.  Held, 
that  where  defendant  was  playing  poker  in 
a  room  in  an  hotel  with  the  door  locked,  he 
was  not  violating  the  statute.  —  State  v. 
Brast,  (W.  Va.)  11. 

Evidence. 

2.  Evidence  that  defendant  had  the  doors 
of  his  sleeping  apartment  "blanketed,  **  in- 


vited his  friends  there  at  night  to  drink, 
and  kept  in  the  room,  besides  barrels  and 
bottles,  a  table  suitable  for  gaming,  to- 
gether with  11  packs  of  cards,  and  2  boxes 
of  ** chips. "  and  that  some  of  the  ^aesta  hid 
themselves,  when  surprised  by  the  police 
at  a  time  when  the  rattle  of  chips'*  and 
money  was  heard,  is  sufficient  to  sustain  a 
conviction  for  keeping  a  gaming-house.— 
Pacetti  V.  State.  (Oa.)  867. 

GABNISHMENT. 

Persons  and  property  subject  to. 

1.  A  municipal  corporation,  invested  by 
statute  with  power  to  establish  and  main- 
tain public  schools,  is  not  subject  to  gar- 
nishment for  a  debt  which  it  owes  for  work 
done  on  a  school-house. — Born  ▼.Williams. 
(Ga.)868. 

2.  Defendant,  in  an  action  for  tort,  is  not 
subject  to  garnishment  until  judgment  is 
entered,  though  a  verdict  has  been  recov- 
ered. —  Gamble  v.  Central  R.  &  Banking 
Co.,  (Ga.)816. 

Procedure. 

8.  By  dissolving  a  garnishment  under 
act  Ga.  Oct.  15.  16^,  by  giving  bond  and 
security,  a  debtor  does  not  waive  the  right 
to  set  np  that  the  debt  seized  was  not 
subject  to  the  process,  and  he  may  insist 
on  the  exemption,  whether  the  garnishee 
does  BO  or  not,  and,  if  his  claim  be  well 
founded,  no  judgment  can  be  entered  up 
on  the  bond  given  to  effect  the  dissolution. 
—Born  V.  Williams,  (Ga.)  868. 

4  Where  the  garnishee  admitted  indebt- 
edness for  labor  performed  under  employ- 
ment to  labor  by  the  day,  and  the  answer 
was  traversed  on  the  ground  that  the  em- 
ploye was  not  a  laborer  within  the  mean- 
ing of  the  statute,  the  issue  raised  is  a 
question  of  fact,  and,  upon  sustaining  a 
certiorari,  the  superior  court  properly  re- 
manded the  case  for  the  trial  of  that  issue. 
—Emmons  v.  Southern  Bell  Tel.  Co.,  (Ga.) 
232. 

5.  One  who  owes  wages  to  a  laborer,  ex- 
empt from  garnishment  under  Code  Ga.  j^ 
3554,  upon  being  earnished  may  resist  by 
his  answer,  instead  of  paying  the  money 
into  court.— Id. 

GIFTS. 

Presumption. 

Under  Code  Ga.  S  2664.  providing  that 
the  presumption  of  a  gift  of  land  by  t 
father  to  a  child  may  arise  from  possession, 
the  presumption  may  arise  though  it  be  cer- 
tain that  the  father  retained  the  paper  title, 
and  though  that  fact  be  admitted  by  the 
son.  Jones  v.  Clark,  59  Ga.  l;^6,  in  so  far 
as  it  differs  from  this  decision,  is  disap- 
proved.—Johnson  y.  Griffin,  (Ga.)  94. 
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GUARANTY. 

Constmotion  of  oontraet. 

A  guaranty  that  the  stock  of  a  corpora- 
tion whose  assets  consist  of  real  property 
shall  pay  diyidends  at  the  rate  of  4  per 
cent.  ** beyond  all  contingency,  and  above 
all  expenses,  net,  of  taxes,  insurance,  water 
charges,  or  repairs,"  does  not  bind  the 
guarantor  to  pay  the  salaries  of  the  corpora- 
tion's officers,  or  the  expense  of  improve- 
ments on  the  property,  but  it  does  bind  him 
to  pay  the  commission  of  rental  agents, 
that  being  one  of  the  expenses  of  enjoying 
the  property.— Central  Bank  Block  Ass'n 
V.  James,  (Ga.)  662. 

GUABDIAN  AND  WARD. 

Action  on  bond. 

1.  An  action  against  the  sureties  of  a  de- 
ceased guardian,  who  failed  to  file  the  ac- 
counts required  by  statute,  is  governed  by 
Code  N.  C.  g  155,  subsec.  6,  prescribing  as 
the  limitation  of  an  action  against  the  sure- 
ties of  a  guardian  three  years  after  the 
breach,  and  not  by  section  154,  which  pre- 
scribes six  years  after  the  auditing  and  fil- 
ing of  the  final  account  as  the  limitation  of 
actions  against  guardians,  etc..  on  their 
official  bonds— iTorman  v.  Walker,  (N.  C.) 
468. 

2.  The  action  must  be  brought  in  the 
name  of  the  state,  for  the  benefit  of  the 
ward,  and  not  in  the  name  of  the  ward.— Id. 

HABEAS  COBFUS. 

When  writ  may  issue. 

After  a  conviction  for  felony  has  been  af- 
firmed by  the  supreme  court,  its  legality 
can  be  questioned  by  a  writ  of  habeas 
corpus  sued  out  by  the  convict,  or  by  an- 
other person  in  his  behalf,  only  for  want  of 
jurisdiction  appearing  on  the  face  of  the 
record  as  brought  from  the  court  below. — 
Daniels  v.  Towers,  (Ga.)  120. 

HIQHWAYS. 

6ee,  also,  Bridges, 

Streets,  see  Municipal  Corporations,  8-7. 
Defects,  action  for  personal  injuries,  see 
AbaUinent  and  Revival 

Defects. 

Where  plaintiffs,  sitting  in  their  buggy, 
drove  on  a  visible  and  dangerous  land- 
slide in  the  road,  whereby  the  buggy  was 
upset,  they  are  guilty  of  contributory  neg- 
ligence.—I^hillips  y.  Kitchie  County,  (W. 

Holographic  Will. 
Proof  of  execution,  see  Evidence,  17. 


HOMESTEAD. 

Assignment,  res  adjudicata,  Bee  Judgment,  3. 

Liability  for  debts. 

1.  Code  Va.  1873,  c.  188,  g  8,  providing 
that  the  homestead  of  a  housenolder  or 
head  of  a  family  shall  continue  after  his 
death  for  the  benefit  of  his  widow  and 
children  until  the  death  or  marringe  of  the 
widow  and  the  arrival  at  age  of  the  chil- 
dren, when  it  shall  be  subject  to  all  his 
debts,  violates  no  provision  of  the  Virgin- 
ia constitution,  and  allows  the  property, 
after  the  expiration  of  the  homestead  ex- 
emption, to  be  sold  for  all  debts  of  the 
householder  or  bead  of  a  family,  whether 
accruing  before  or  after  the  homestead  was 
set  aside.  —  Hanby's  Adm'r  v.  Henritze's 
Adm'r,  fVa.)a04. 

2.  Where  a  homestead  exemption  expires 

Sending  a  bill  for  sale  of  the  reversion,  the 
ill  may  be  amended  so  as  to  aslc  a  sale  of 
the  entire  estate. — Id. 

8.  An  execution  sale  was  made  after  a 
homestead  exemption  of  the  value  of  $1,000 
was  established  by  constitution.  The 
judgment  was  entered  in  1864,  before  the 
exemption.  Held,  that  the  judgment  cred- 
itor could  satisfy  his  judgment  out  of  the 
exempt  property,  if  there  was  not  suflScient 
other  property,  but  the  debtor  was  enti- 
tled to  have  such  portion  set  off,  and  enti- 
tled to  the  part  of  it  remaining  after  the 
satisfaction  of  the  debt,  and  without  such 
allotment  the  execution  sale  was  void. 
Davis.  J.,  dissenting.— Morrison  v.  Wat- 
son, (N.  C.)  795. 

4.  Where  a  debtor  conveys  land  to  his 
wife,  and  the  deed  is  afterwards  set  aside 
as  in  fraud  of  creditors,  the  debtor  is  still 
entitled  to  a  homestead  therein  as  against 
creditors  whose  claims  accrued  since 
Const.  S.  C.  1868.  McGowan.  J.,  dissents. 
— Wood  V.  Timmerman,  (S.  C.)  74. 

Setting  aside  appraiser's  return. 

5.  Where  it  appears  that  one  of  the  judg- 
ments against  decedent  was  prior  to  the 
homestead  right  of  his  minor  children,  it 
is  error  to  decree  that,  unless  such  judg? 
ment  should  be  paid  within  60  days,  the 
return  of  the  appraisers  assigning  the 
homestead  should  be  set  aside.— In  re 
Young,  (S.C.)  499. 

Conveyance. 

6.  Under  Const  N.  C.  1868.  art.  10,  g  8,  re- 
quiring voluntary  execution  of  a  convey- 
ance by  the  owner's  wife,  and  her  private 
examination,  to  enable  him  to  sell  a  home- 
stead, one  who  owned  land,  and  was  mar- 
ried before  the  adoption  of  the  constitu- 
tion, and  who  has  never  had  the  land  al- 
lotted and  set  apart  as  a  homestead,  has 
the  ri^ht  to  sell  without  the  consent  of  his 
wife,  It  being  a  vested  right  of  which  the 
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State   cannot  deprhre   him.— Oilmore    y. 
Bright.  (N.  C.)  751. 
Bights  of  widow. 

7.  A  widow's  right  of  homestead  is  su- 

gerior  to  a  mortgage  given  hy  her  hiis- 
and's  execators,  though  she  has  received 
rents  of  the  land  before  foreclosure.— Jef- 
fries V.  Allen,  (8.  C.)  828. 
Abandonment. 

8.  Defendant  moved  with  his  family  Crom 
his  homestead,  to  his  wife's  land  in  anoth- 
er state,  to  cultivate  it.  and  place  it  in  con- 
dition to  rent,  intending  to  return  in  about 
two  years.  He  took  some  personal  prop- 
erty, leaving  the  remainder  on  the  home- 
stead, and  returned  two  or  three  times  a 
year  to  purchase  supplies,  and  look  after 
his  property.  Held  an  abandonment  of  the 
homestead  given  by  Const.  N.  C.  art.  10,  ^ 
2,  in  land  *' owned  and  occupied  by  any  res- 
ident of  this  state."  Mbrrimon.  J.,  dis- 
senting.—Lee  V.  Moseley,  (N.  G.)  874* 

HOMIOIDB. 

Murder. 

1.  The  court  charged  that  if  the  provoca- 
tion was  slight,  and  the  prisoner  used  ex- 
cessive force  out  of  all  proportion  to  the 
provocation,  the  killing  would  be  murder, 
although  the  prisoner  may  not  previously 
have  formed  a  design  to  kill  the  deceased,. 
Held  no  error,  the  most  exculpatory  part  of 
the  evidence  upon  which  the  instruction 
was  based  having  been  rendered  nugatory 
by  the  conduct  of  the  prisoner  after  the 
killing,  showing  exultation  and  want  of  all 
concern.— State  v.  Ellis,  (N.  C.)  704. 

2.  While  the  law  presumes  malice  from 
the  mere  fact  of  intentional  killing,  yet, 
when  the  circumstances  are  brought  out, 
there  is  no  room  for  the  presumption,  and 
malice  must  be  proved  beyond  a  reasona- 
ble doubt— State  v.  Jones,  (S.  0.)  296.* 
Jnstiflable  homicide. 

8.  There  being  evidence  of  deceased's 
criminal  intimacy  with  defendant's  wife, 
that  defendant  had  frequently  appealed  to 
him  to  let  ber  alone,  that  deceased  had  per- 
sistently followed  her  up,  and  had  just  be- 
fore the  shooting  ^one  up  a  dark  alley  with 
her  on  his  arm,  it  is  error  to  refuse  an  in- 
struction that,  if  the  killing  was  necessari- 
ly committed  to  prevent  deceased  from 
having  criminal  intercourse. with  defend- 
ant's wife,  it  was  for  the  jury  to  say  wheth- 
er the  killing  comes  under  Code  Ga.  §^ 
4381-4334,  which,  after  enumerating  vari- 
ous cases,  enact  that  all  other  instances 
standing  on  like  footing  of  reason  and  jus- 
tice shall  be  justifiable  homicide. — Cloud 
▼.  State.  (Ga.)  641. 

4.  The  jury  were  told  to  inquire  if  de- 
fendant was  in  fault;  if  he  was  on  land  to 
which  he  had  the  right  of  possession;  if  he 


approached  deceased  to  order  him  from  the 
land;  if  not,  possession  of  Uie  land  can 
have  no  inflaence  in  detennining  the  gaes- 
tion  of  self-defense.  Held  that,  as  deieDd- 
ant  had  testifled  that  he  was  on  hia  way  to 
his  house  at  the  time  he  was  interrupted  hy 
deceased,  who  approached  him  with  a  stick 
in  one  hand  ana  a  pistol  in  the  other,  the 
instruction,  taken  in  its  proper  conDection. 
was  not  error.— State  v.  Jones.  (8.  C.)  296, 

5.  The  court  charged  that  homicide  in 
self-defense  is  where  one.  who  hath  no 
other  possible  means  of  preservinx'  him 
from  death  or  ffreat  bodily  harm,  kills  the 
person  who  reduces  him  to  such  inevitable 
necessity.  Held  error,  as  defendant  need 
only  show  that  he  believed  that  there  was 
a  necessity  for  taking  the  life  of  deceased. 
to  preserve  his  own,  or  save  himself  from 
serious  bodily  harm.— Id.* 

AsBaolt  with  intent  to  kiU. 

6.  Where,  on  indictment  for  assault  with 
intent  to  murder,  prosecutor  began  the  dif- 
ficulty, and  had  a  hatchet  which  he  threw 
away,  but  it  does  not  appear  that  defend- 
ant knew  it,  a  charge  tnat,  if  prosecutor 
did  not  attempt  to  use  the  hatchet,  and 
defendant  rushed  in  on  him  and  assaulted 
him  with  a  deadly  weapon,  without  other 
provocation  than  a  quarrel,  defendant  is 
guilty,  is  erroneous  in  omitting  to  submit 
whether  from  all  the  circumstances  defend- 
ant had  reason  to  believe  that  prosecutor 
intended  to  do  him  great  bodily  harm.— 
Cannon  v.  State,  (Ga.)  140.* 

Evidence. 

7.  Defendant  and  an  associate  were  rec- 
ognized, though  disguised,  lurking  near, 
and  ffoing  towards,  tne  home  of  deceased, 
avoiding  the  road,  and  inquiring  for  de- 
ceased; defendant  being  armed  with  a  rifle.  i 
They  were  again  recognized  by  deceased's  I 
wife  and  mother,  hiding  in  the  bushes  near 
the  house,  and  were  further  identified  bv 
peculiar  tracks  and  a  heel-plate  on  defend- 
ant's boot.  A  few  moments  after  being  so 
seen  deceased  was  shot  by  two  rifles  from 
tbe  bushes.  Defendant  fled  to  Illinois,  and 
was  there  captured,  and  his  associate's  j 
whereabouts  was  unknown  at  the  time  of 
the  trial.  There  was  evidence  to  impeach 
and  contradict  the  state's  witnesses,  and 

to  show  defendant's  good  character.    Held,       I 
that  the  evidence  justified  a  conviction  for 
murder  in  the  first  degree.— Sutton  v.  Com- 
monwealth, (Va.)  823. 

8.  Where  the  prisoner  and  his  brother, 
on  the  night  of  the  killing,  went  to  the 
house  of  deceased  to  wait  until  he  came 
home,  having  knives,  whi^h  they  sharp- 
ened, each  turning  the  grindstone  for  the 
other,  evidence  that  vmile  the  prisoner 
was  grinding  his  knife  both  laughed,  and 
the  brother  said.  "Somebody  wul  be  sur- 
prised to-night,"  which  remark  the  pris- 
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oner  repeated,  is  admissibliB.— State  ▼.  Ellis, 
(N.  C.)704. 

9.  Evidence  of  a  previous  difficulty  be- 
tween defendant  ana  deceased  is  admissi- 
ble to  show  express  malice,  whether  it  be 
proved  that  it  continued  until  the  homicide 
or  not— Starke  V.  State,  (Ga.)  807. 

10.  On  a  trial  for  murder,  there  being 
evidence  of  a  former  trouble  between  de- 
fendant and  deceased,  evidence  of  the  lan- 
guage of  defendant  and  deceased  at  the 
time  of  the  killing,  and  of  defendant's 
statement  at  the  time  of  procuring  the  am- 
munition and  loading  his  gun,  shortly  be- 
fore the  killing,  relevant  to  the  question 
of  malice,  it  is  not  error  to  charge  that  if 
defendant  shot  deceased,  and  at  the  time 
there  had  been  bad  feeling  on  the  part  of 
defendant  towards  deceased,  manifested 
by  anything  the  former  did  or  said,  it 
would  be  evidence  of  express  malice. — Id. 

TriaL 

11.  An  instruction  that,  in  cases  of  cir- 
cumstantial evidence,  the  time,  place,  man- 
ner, opportunity,  motive,  and  conduct 
must  concur  in  pointing  to  the  prisoner  as 
the  guilty  agent,  is  properly  modified  to 
charge  that  all  the  enumerated  circum- 
stances, or  such  of  them  as  may  be  proved, 
with  other  facts,  if  any,  must  so  concur.— 
Sutton  V.  Commonwealth,  (Va.)  328. 

12.  The  court,  in  speaking  of  the  field 
where  the  homicide  occurred,  character- 
ized it  as  "the  field  of  blood."  The  facts 
were  that  a  father  and  his  two  sons  had, 
on  the  same  day,  and  within  a  short  period 
of  time,  fallen,  by  violence,  in  that  field. 
Held,  that  the  expression  was  not  prejudi- 
cial to  defendant.— State  v.  Jones,  (S.  C.) 
296. 

13.  A  verdict  of  guilty  of  an  assault  with 
intent  to  commit  murder  will  not  be  set 
aside  for  errors  in  the  charge,  where  the 
evidence  shows  the  offense  'to  have  been 
so  wanton  and  inexcusable  that  no  other 
verdict  could  have  been  rendered.— Sumby 
V.  State,  (Ga.)  787. 

14.  It  is  improper  for  the  court  to  charge 
as  to  the  provision  of  Code  Ga.  §  4823,  that 
the  court  shall  have  discretionary  power 
to  substitute  imprisonment  for  life  for  the 
death  penalty,  m  cases  of  conviction  on 
circumstantial  evidence,  but  itis  not  revers- 
ible error.- Blackman  v.  State,  (Ga.)  626. 

HUSBAND  AND  WIFE. 

See,    also.    Adultery;   Dower;   HimeaUad; 
Marriage, 

Conveyances  between,  see  Fraudulent  Con- 

veyancee,  5. 
Property  rights,  see  Injunction,  3. 
Sale  of  wife's  land  under  execution,  see 

Vendor  and  Vendee,  7. 


Property  rights.      ^^T^V^^^, 

1.  Under  the  provision  s^  case  of  spe- 
N.  C.  that  deeds  made  by^v  Qf  Georgia, 
men  and  observing  the  prescK 

stand  *'upon  the  same  footing  am^  enjoin 
to  like  defenses'*  as  deeds  made  >.^arate 
sons  who  are  eui  Jurie,  the  private  e^^ure 
ination  of  an  infant /0tn«  covert  is  not  c^i 
elusive  and  does  not  bar  any  right  of  dow^ 
er  she  might  have  in  the  lands  conveyed. 
— Epps  V.  Flowers,  (N.  C,)680. 

2.  A  husband's  inchoate  right  to  cur- 
tesy, and  to  redeem  his  wife's  choses  in 
action,  are  not  vested  rights  and  may  be 
interrupted  by  legislative  enactment— Al- 
exander V.  Alexander,  (Va.)  885. 

Wife's  separate  estate— What  oon- 

stitates. 

8.  Under  the  Virginia  "married  woman's 
act. "  (Acts  1876-77,  c.  829,  p.  888,)  a  wife  is 
entitled  to  a  legacy  due  her  from  her  fath- 
er's estate,  which  did  not  come  into  her 
possession  until  after  the  passage  of  the 
act;  to  damages  awarded  for  the  taking  of 
her  separate  real  estate  by  a  railroad  com- 
pany; to  the  profits  of  her  business  as  a 
separate  trader  carried  on  with  her  hus- 
band's consent,  and  to  the  rents,  issues, 
and  profits  of  her  separate  estate.— Id. 

4.  Under  Code  Va.  1887.  §  2284.  provid 
ing  that  all  real  and  personal  estate  of  a 
married  woman  acquired  by  gift,  grant,  or 
purchase  shall  be  her  separate  estate,  a 
note  assigned  to  her  after  marriage  consti- 
tutes such  estate.- Tate  v.  Perkins,  (Va.) 
328. 

Rights  of  husband. 

6.  Where  a  husband  did  not  reduce  into 
possession  his  wife's  distributive  share  in 
her  father's  estate  until  after  the  passage 
of  the  "married  woman's  act, "  his  right^o 
do  so  is  gone,  and  the  fund  becomes  hers 
absolutely.— Eeagy  ▼.  Trout,  (Va.)829. 

6.  A  husband,  to  be  entitled  to  his  wife's 
distributive  share  in  her  father's  estate, 
must  have  reduced  it  into  possession  as 
husband,  and  he  is  not  entitled  to  it  by  rea- 
son of  having  collected  it  in  his  capacity 
as  executor  of  the  estate.— Id. 

Wife's  power  to  charge. 

7.  In  South  Carolina  a  married  woman  is 
liable  on  a  mortgage  given  by  her  on  her 
separate  property  to  secure  a  bond  which 
she  gave  for  *•  advances"  to  her  through 
her  husband,  who  used  them  to  pay  his 
own  debts;  the  bond  expressly  authoriz- 
ing him  to  use  the  advances  "in  his  own 
name  and  business  as  her  true  and  lawful 
attorney.**  and  the  contract,  bond,  and 
mortgage  being  made  by  the  wife  for  and 
on  benalf  of  herself  alone.  Simfbok,  C.  J., 
dissenting.— Greig  v.  Smith.  (8.  C.)610.* 

8.  Commissions  or  liquidated  damages 
for  n  on -deli  very  of  cotton,  which  the  hus- 
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state   cannol 

Bright, 

Bights 


ards  the  pay- 
thin  the  mean- 

^rried  woman's 
(troactive,  gave 
mortgage  land 
^.— Qleaton  v. 


U- 


Convey- 


LiOwledgment  of 
^  ,^ ^  « iii«rH«d  woman,  it  is  not  nec- 
essary to  the  validity  of  her  examination 
that  her  husband  shoald  go  out  of  the  room, 
if  he  goes  far  enough  away  from  her  to 
leave  her  free  to  express  to  the  clerk  her 
desire  with  respect  to  the  deed.— Hall  ▼. 
Castleberry.  (N.  C.)706. 

11.  A  conveyance  made  by  a  married  wo- 
man for  the  purpose  of  paying  her  hus- 
band's debts,  and  relieving  her  father  from 
liability  therefor,  was  valid,  as  a  married 
woman's  power  of  disposition  over  her 
separate  estate  is  not  confined  to  a  sale 
thereof  for  a  valuable  consideration  to  the 
benefit  of  her  separate  estate,  but  is  as  gen- 
eral as  if  she  were  sole.— Booker  v.  Wingo. 
(S.  C.)49. 

Wife's  power  to  contract. 

12.  A  note  executed  by  a  married  woman 
and  another  person  not  for  the  benefit  of 
her  separate  estate,  containing  no  refer- 
ence thereto,  and  being  a  mere  personal 
engagement,  is  void  as  to  her. — Id.* 
Actions. 

13.  Under  such  act  a  wife  may  sue  a 
firm  of  which  her  husband  is  a  member, 
and  when  the  action  is  founded  upon  her 
separate  statutory  estate  it  is  not  an  objec- 
tion to  the  judgment  that  it  was  rendered 
ill  favor  of  both  husband  and  wife,  he 
having  Joined  with  her  simply  in  obedi- 
ence to  the  act — Alexander  v.  Alexander, 
(Va.)  3a5.* 

14.  Where  an  act  requires  the  husband 
to  be  joined  in  any  action  by  or  against 
the  wife,  an  allegation  in  the  declaration 
that  the  plaintiff  husband  has  no  interest 
in  the  action,  but  is  joined  for  conformity 
only,  will  not  vitiate  the  declaration.— Tate 
v.  Perkins,  (Va.) 828. 

INDICTMENT  AND  INFOR- 
MATION. 

Description  of  offense,  see  Embezzlement; 
Forgery,  5-7;  Mayhem,  2,  8;  Physidane 
and  Surgeons,  1/ 

Finding  and  Filing. 

1.  The  personal  presentation  by  the  cor- 
poration  counsel  of  an  information  signed 
by  him,  in  which  it  is  stated  that  it  was 
made  in  the  city  court  on  his  oath  of  office. 


will  be  regarded  as  the  actiial  taking  of  tfe 
oflScial  oath  by  him.  required  in  cenAn 
cases  by  Gen.  8t.  S.  C.  g  2131.— In  re  Jir* 
(S.  C.)  605. 
Indorsement  of  witnesses'  names. 

3.  Code  W.  Va.  c,  157,  §  8,  proTidnj: 
that  when  an  indictment  is  found  on  tt^ 
testimony  of  witnesses  called  on  by  t> 
grand  jury,  or  sent  to  it  by  tbo  court,  iL? 
names  of  the  witnesses  shall  be  writteo  l; 
its  foot,  is  directory,  and  the  indictmeDt » 
not  vitiated  by  their  omission. — State  t 
Shores,  (W.Va.)  418. 

Election. 

8.  An  indictment  containing  twoconatL 
one  for  breaking  and  entering  the  dweri-"^ 
house,  and  one  for  breaking  and  enteriir 
at  the  same  time  the  store-house  of  the 
same  person,  is  good  on  demurrer,  and  *Jtf 
prosecutor  will  not  be  required  to  elec:  t*- 
tween  the  counts;  the  record  sbowing  ibt: 
the  prisoner  was  indicted  for  felony.— Id.^ 

Aider  by  verdict. 

4.  When  the  verdict  is  general,  one  ^ood 
count  in  the  indictment  will  sustain  a  col- 
viction.— State  v.  Smiley,  (N.  C.)  904. 

INPANCY. 

See,  also,  Guardian  and  Ward, 
Conveyance  by  infant/fme  eotert,  seeE**^ 
band  and  Wife,  1. 

Batiflcation  of  oontract. 

1.  Where  plaintiff,  on  attaining  her  ms 
jority,  promptly  notified  the  vendor  of  her 
election  to  rescind  an  unauthorized  par 
chase  made  for  her  by  her  goardian.  ac<i 
offered  to  reconvey  on  repayment  of  be: 
money  advanced,  and  within  three  moDtks 
brought  an  action  for  that  purpose,  her  re- 
tention of  the  property  in  the  mean  tim^ 
is  not  a  ratification  of  the  purchase. — Sco:: 
V.  Scott.  (8.  d)  811.» 

Action  to  set  aside  sale. 

2.  Where  an  infant,  on  becoming  of  a^. 
brings  an  action  to  set  aside  a  purchase  of 
land  by  her  guardian,  having  first  offered 
to  reconvey  on  payment  of  the  money  ad 
vanced,  and  the  note  and  mortgage  for  Uie 
balance  of  the  price  having  been  signed  bj 
the  guardian  as  such,  whue  the  deed  wis 
made  to  the  infant,  the  assignee  of  the  note 
and  mortgage  cannot  complain  of  a  decree 
directing  that,  on  the  sale  of  the  propertj. 
plaintiff  be  first  paid  the  amount  of  ber 
money  advanced,  though  it  was  not  shows 
that  defendants  had  knowledge  that  her 
money  was  used. — Id. 

8.  The  vendor  not  being  present  when  s 
sale  to  a  guardian  was  negotiated  by  her 
husband,  and  having  had  nothing  to  do 
with  the  transaction,  except  to  receive asd 
assign  a  note  and  mortgage.  Is  no%  a  neces- 
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lary  party  to  an  action  by  the  ward,  on  be- 
eoniing  of  age,  to  set  asiae  the  sale.— Id. 

INJXTNCnON. 

To  prevent  waste  by  tenant,  see  Landlord 
and  Tenant,  2. 

Jurisdiction. 

1.  Const.  S.  C.  art.  4,  g  4,  granting  to  the 
suprenie  court  appellate  Jurisdiction  only 
in  cases  of  chancery,  and  the  right  to  cor- 
rect errors  at  law,  also  the  power  to  issue 
writs  of  injunction,  etc.,  ^ives  such  court 
no  power  to  dissolve  an  injunction  granted 
bv  the  circuit  court.— State  v.  Westmore- 
lund,(S.  C.)256. 

2.  Plaintiff's  husband  used  her  money  in 
paying  defendant  for  goods  purchased, 
and  assigned  them  a  mortgage  in  his  name, 
but  given  for  her  money  loaned  by  him.  as 
collateral  for  other  goods  for  which  he 
owed.  He  also  mortgaged  a  lot  for  which 
her  money  paid,  but  to  which  he  held  title; 
defendants  having  notice  of  such  owner- 
ship. Held,  that  while  at  law  she  might 
recover  the  money  already  paid,  yet  equity 
would  relieve  as  to  the  mortgages  by  in- 
junction, on  the  ^ound  of  preventing  a 
multiplicity  of  suits.  —  Mayer  v.  Coley, 
(Ga.)  164. 

Wrongs  prevented. 

8.  A  bill  to  restrain  a  town  and  its  ser- 
geant from  collecting  from  complainants' 
employer  the  amount  of  a  road  tax,  which 
it  is  alleged  the  sergeant  had  threatened 
to  do,  though  not  authorized  by  any  town 
ordinance  or  general  law,  and  to  restrain 
the  employer  from  paying  the  tax  and  de- 
ducting the  amount  from  complainants' 
wages,  cannot  be  maintained  against  the 
town,  as  it  shows  that  the  town  had  not 
authorized  the  collection;  nor  against  the 
employer;  because  as  against  him  com- 
plainants have  a  remedy  at  law,  although 
they  allege  that  the  assertion  of  their  rights 
would  cause  their  discharge.  —  Buffalo  v. 
Town  of  Pocahontas,  (Va.)  288. 
Procedure. 

4.  In  an  action  to  restrain  the  sale  of 
property  under  chattel  mortgages  executed 
under  circumstances  constituting  an  as- 
signment with  preferences,  an  objection 
that  others,  to  whom  the  debtor  had  trans- 
ferred property  at  about  the  same  time  the 
mortgages  were  given,  were  not  made  par- 
ties defendant,  cannot  be  sustained,  where 
the  decree  granting  the  injunction  pro- 
vided for  joining  them  aa  defendants.— 
Meiohard  v.  Strickland,  (8.  C.)  838. 

5.  Other  parties  necessary  to  a  bill  may 
be  joined  by  amendment  after  injunction 
granted.— Mayer  v.  Coley,  (Ga.)  164. 

6.  An  injunction  restraining  the  unlaw- 
ful erection  of  a  building  across  a  public 
Alley  will  not  be  disturbed  on  the  sole 


ground  that  the  chancellor  erred  in  finding 
that  the  complainant,  an  owner  of  adjoin- 
ing property,  had  made  out  a  case  of  spe- 
cial damage.— Cohen  v.  Bank  of  Georgia, 
(Ga.)811. 

7.  A  bill  by  a  married  woman  to  enjoin 
the  sale  of  land  belonging  to  her  separate 
estate,  under  a  deed  of  trust  given  to  secure 
a  note  executed  jointly  with  her  husband, 
alleged  responsibility  for  only  half  the  sum 
so  secured,  and  execution  of  the  deed  of 
trust  through  force.  The  answer  denied 
all  the  allegations.  Held,  that  an  injunc- 
tion granted  upon  such  bill  was  properly 
dissolved  upon  failure  to  prove,  or  offer 
to  prove,  its  allegations. — Spencer  v.  Jones, 
(Va.)  180. 

8.  A  demurrer  to  a  bill  to  reinstate  an 
injunction  having  been  overruled  and  the 
bill  sustained,  the  court  refused  to  reinstate 
the  injunction,  which  had  been  properly 
dissolved.  Held  no  error,  where  the  ques- 
tions arising  from  the  allegations  of  the 
bill  had  never  been  presented  before  the 
court  for  hearing.— Id. 

9.  Where,  on  a  second  application  for 
injunction  on  the  same  bill,  after  refusal 
on  the  first  application  has  been  acquiesced 
in  until  too  late  for  a  writ  of  error,  the 
only  new  fact  incorporated  by  amendment 
in  the  bill  is  otae  which  was  known  to 
the  complainant  when  the  bill  was  first 
brought,  the  injunction  should  be  refused. 
— Beckwith  v.  Blanchard,  (Ga.)  224. 

Bondfi. 

10.  Under  Code  Civil  Proc.  8.  C.  §  245, 
providing  that,  where  no  provision  ifrmade 
by  statute  as  to  security  on  injunction,  the 
judge  shall  require  a  bond  with  or  without 
sureties,  it  cannot  be  assigned  as  error  that 
non-resident  plaintiffs  were  permitted  to 
give  bond  without  sureties.— Meinhard  v. 
Strickland,  (S.  C.)  888. 

INS0LVENC3Y. 

See,  also.  Assignment  far  Benefit  of  Oredit'^ 
ors;  Bankruptcy;  Creditors'  Bill;  Fraud- 
ulent Conveyances. 

DiBoharge. 

A  debtor  arrested  on  execution,  under 
Code  Civil  Proc.  S.  C.  §  308.  may  apply  for 
discharge  as  an  insolvent  under  Gen.  St.  S. 
C.  1882,  g§  2405-2423,  authorizing  "any  per- 
son arrested  in  any  civil  action,  as  pro- 
vided by"  Code  Civil  Proc  tit.  7.  c,  1,  to 
petition  for  discharge,  though  the  chapter 
referred  to  relates  to  arrest  on  mesne  pro- 
cess only.— Hurst  v.  Samuels,  (S.  C.)  822. 

INSPECTION, 

Failure  to  inspect  fertilizers. 

No  waiver  or  undertaking  in  the  con- 
tract for  the  purchase  of  commercial  f ertil- 
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izers.  or  in  the  note  given  for  the  price* 
will  har  or  estop  the  buyer  from  pleading 
the  want  of  legal  inspection,  when  sued  by 
the  seller  on  the  contract  or  note.— Fair- 
cloth  V.  De  Leon,  (Ga.)  640. 

Instructions. 

See    Criminal  Law,  28-83;  New    Trial,  4; 
Trial.  6-11. 

INSURANCE. 

Application. 

1.  An  application  for  insurance,  with 
warranty  of  truthfulness,  stated  that  tbe 
beneflciarv  was  the  first  cousin  of  the  ap- 
plicant. The  insurance  was  refused  on 
that  ground,  and  the  applicant  wrote  to 
the  company  in  the  name  of  the  benefi- 
ciary, and  by  his  authority,  that  tbe  latter 
was  a  creditor,  and  his  friend,  dependent 
on  him ;  whereupon  the  policy  was  issued. 
It  was  found  that  the  beneficiary  was  a 
creditor  of  the  applicant,  but  not  depend- 
ent on  bim.  HeM,  that  the  letter  was  not  a 
part  of  the  application,  but  was  admissible 
m  evidence  on  the  question  of  fraud.— 
Mace  V.  Provident  Life  Ins.  Ass'n,  (N.  C.) 
674. 

2.  The  statements  in  the  letter  that  the 
beneficiary  was  the  friend  of  the  applicant, 
and  dependent  on  him.  were  not  material 
inducements  to  the  issuing  of  the  policy, 
the  falsity  of  which  would  render  it  voiS; 
and  it  is  immaterial  whether  or  not  the 
bene^ciary  authorized  the  applicant  to 
write  the  letter.—Id. 

3.  Testimony  of  the  secretary  of  tbe 
company  that  the  insurance  was  agreed  to 
in  consequence  of  the  representations  in 
the  letter,  and  would  not  otherwise  have 
been  agreed  to,  and  defining  the  relation  a 
person  must  sustain  to  another  to  have  an 
insurable  interest  in  his  life,  is  properly 
excluded  as  irrelevant,  and  expressions  of 
opinion. — Id. 

Accident  insnrance. 

4.  During  a  dark  night  for  a  person  with 
two  packages  in  his  hands  to  attempt  to 
pass  over  a  trestle  which  he  knows  to  be 
dangerous,  other  ways  of  travel  being  open 
to  him.  is  "voluntary  exposure  to  unneces- 
sary danger,  hazard,  or  perilous  advent- 
ure. **  though  this  was  his  usual  route  to 
his  home,  and  he  had  been  going  that  way 
for  10  years,  and  many  others  went  the 
same  way.— Travelers'  Ins.  Co.  v.  Jones, 
(Ga.)88. 

INTEREST. 

See,  also.  Usury, 

Computation,  see  Executors  and  Adminis- 
trators, 5. 
When  allowed,  see  Banks  and  Banking,  8. 


Oompntation. 

1.  When  the  verdict  is  so  much,  with  in- 
terest, the  interest  is  to  be  computed  from 
maturity  of  the  contract  declared  on.  and 
if  less  principal  is  fonnd  than  the  last  in- 
stallment of  that  contract  the  mataritv  of 
the  installment  is  the  date  from  which  to 
compute  interest. — Van  Winkle  v.  Wilkins. 
(Ga.)644. 

2.  Where  a  bond  provided  for  the  pay- 
ment of  a  sum  of  money  three  years  after 
date,  with  interest  at  10  per  cent,  per  an- 
num from  date,  and  the  claim  was  audited 
by  the  commissioner  at  10  per  cent  to  tbe 
time  the  report  was  completed,  it  should 
bear  interest,  on  the  aggregate  amount  of 
principal  and  interest,  from  that  date,  at 
the  contract  rate  of  10  per  cent,  per  annum  - 
until  paid.  — Barbour  ▼.  Tompkins,  (W. 
Va,)l 

Interest  on  interest. 

8.  An  agreement  to  pay  Interest  on  inter- 
est is  valid,  if  made  after  the  interest  which 
'is  to  bear  interest  has  become  due  and  pay- 
able.—Id.* 

On  damases. 

4.  Interest  at  the  legal  rate  cannot  be 
added  by  the  jury  to  discretionary  damages 
awarded  for  a  personal  injury.  Only  spe 
cial  damages,  computable  upon  evidence 
of  actual  values,  can  be  thus  increased.— 
Western  &  A.  R.  Co.  v.  Young,  (Ga.)912. 

Interest  notes. 

5.  Where  a  bond  providing  for  the  pay- 
ment of  interest  annually  was  secured  by 
a  deed  of  trust,  and  afterwards,  for  several 
years,  when  the  interest  was  due  and  pay- 
able, interest  notes  were  executed,  bearing 
the  same  rate  of  interest  as  the  original 
bond,  as  between  the  parties  the  deed  of 
trust  will  secure  the  payment  of  interest  on 
these  new  interest  notes,  but  such  interest 
cannot  avail  as  against  subsequent  credit- 
ors or  purchasers. —Barbour  v.  Tompkins. 
(W.  Va.)  1. 

INTOXICATINQ  UQXTOBS. 

Constitutional  law. 

1.  Act  Ga.  approved  October  22.  1887, 
which  forbids  the  sale  of  intoxicating  liq- 
uors, without  excepting  persons  holding 
unexpired  licenses,  operates  as  a  revocation 
of  such  licenses,  and  is  not  therefore  uncon- 
stitutional, a  license  being  a  mere  permit, 
and  not  a  contract— Brown  ▼.  State,  (Ga.) 
915. 

Illegal  sales. 

2.  Code  N.  C.  g  1076.  prohibiting  the  sale 
of  spirituous  liquors  by  small  measure  with- 
out a  license,  is  not  repealed  or  suspended 
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by  the  local  option  law;  and  an  indictment 
will  lie.  under  said  law,  for  such  sale,  even 
in  places  where  local  option  has  been 
adopted.-^tate  y.  Smiley,  (N.  C.)904. 

8.  The  court  will  take  judicial  notice  that 
alcohol  is  an  intoxicant,  and  it  need  not  be 
proven  in  a  prosecution  for  selling  intoxi- 
cating liquors.— Snider  v.  State,  (Ga.)  681. 

Bepeal  of  statute. 

4.  Code  N.  C.  g  1076,  making  it  a  misde- 
meanor to  retail  spirituous  liquors  by  the 
small  measure  in  any  other  manner  than 
prescribed  by  law,  is  not  repealed  by  Acts 
1885.  c.  175;  Acto  1887,  c.  135.— which  pro- 
vide that  spirituous  or  other  liquors  shall 
not  be  sold  in  certain  specified  quantities 
until  the  person  desiring  to  sell  shall  ob- 
tain a  license,  but  do  not  prescribe  the  of- 
fense of  selling  without  a  license.— State  v. 
Deaton,  (N.  C.)  895. 

Sale  to  minor. 

5.  One  whose  clerk  sells  liquor  may  be 
convicted,  under  Code  Ga.  §  4540rz.  pro- 
viding that  "no  person  or  persons,  by  him- 
self or  another,  shall  sell,  or  cause  to  be 
sold  or  furnished,  or  permit  any  other 
person  or  persons  in  his  employ"  to  sell, 
intoxicating  liquors,  to  minors,  etc. — Sni- 
der v.  State,  (Ga.)  631. 

Criminal  prosecution. 

6.  A  conviction  for  sellini^  liquor  to  a 
minor  without  the  consent  of  his  parent  is 
no  bar  to  a  prosecution  for  the  same  act 
under  the  law  against  selling  liquor  with- 
out license. — Blair  v.  State.  (Ga.)855. 

7.  Under  Acts  N.  0.  1887.  c.  855,  provid- 
ing that  where  any  county  has  provided 
for  the  working  of  convicts  on  the  public 
roads  it  shall  be  the  duty  of  the  judge 
holding  court  in  such  counties  to  sentence 
to  imprisonment  at  hard  labor  on  the  pub- 
lic roads  all  persons  convicted  of  offenses 
punishable  wholly  or  in  part  by  imprison- 
ment in  the  common  jail,  a  person  con- 
victed in  such  county  of  selling  liquor  on 
Sundav,  an  offense  punishable  under  Code 
N.  C.  §  1117,  "by  fine  or  imprisonment,  or 
both. "  may  be  sentenced  to  imprisonment 
at  hard  labor  upon  the  public  roads..— State 
V.  Hicks,  (N.  C.)  707. 

8.  The  iudge  having  imposed  such  sen- 
ten  ce»  and  it  not  appearing  from  the  record 
that  the  county  had  made  provisions  for 
■working  convicts  on*  the  public  roads,  it 
"wiil  be  presumed  that  the  sentence  was  im- 
posed in  accordance  with  the  duty  of  the 
judge,  under  Acts  1887,  c.  865.— Id. 

9.  It  is  no  defense  to  a  prosecution  for 
the  sale  of  licjuor  to  a  minor,  without  first 
obtaining  written  authority  from  his  par- 
ent or  guardian  that  the  parents  were 
both  doMi,  and  he  had  no  guardian.— Blair 
V.  State,  (Ga.)  855.* 


JTTDQB. 

Of  superior  court. 

Any  judge  of  the  superior  court  of  Geor- 
gia is  competent  to  preside  on  the  trial  of 
any  case,  civil  or  criminal,  in  the  superior 
court  of  any  county. — Daniels  v.  Towers, 
(Ga.)  lao.  . 

JUDGMENT. 

Competency  of  Judgment  debtor  as  wit- 
ness, see  Witness,  6. 
Enforcement  of  lien,  see  Equity,  1. 

By  de&ult. 

1.  A  judgment  by  default  will  beset  aside 
where  defendant,  residing  in  a  distant  part 
of  the  state,  sent  to  an  attorney  the  neces- 
sary papers  to  use  in  his  defense,  employ- 
ing him  as  counsel  in  the  case,  and  the  at- 
torney allowed  judfi^ment  to  go  for  want  of 
a  verified  answer;  defendant  never  having 
an  opportunity  of  a  personal  consultation 
with  the  attorney,  and  not  being  informed 
bf  the  necessity  of  verification. — Gwath- 
mey  v.  Savage,  (N.  C.)  661. 

Operation  and  efifeot  —  Bea  adjudi* 
cata. 

2.  A  judgment  setting  aside  a  homestead 
to  a  debtor  is  not  a  bar  to  a  subsequent  ac- 
tion by  a  party  to  the  judgment  to  subject 
the  homesteaa  to  his  claim  after  expiration 
of  the  exemption. — Hanby's  Adm'r  v.  Hen- 
ritze's  Adm'r,  (Va.)  204. 

8.  An  action  between  adverse  claimants 
to  a  trade -mark,  to  establish  the  right  to  it, 
is  concluded  by  a  judgment  in  favor  of  de- 
fendant's assignee  in  a  subsequent  action 
by  him  against  the  plaintiff  in  the  first  ac- 
tion to  establish  his  right  to  the  trade- 
mark; the  question  of  fact  in  each  case  be- 
ing the  same.— McElwee  v,  Blackwell,  (N. 
C.)898. 

4.  When  the  court  has  decided  a  suitor 
guilty  of  laches,  and  not  entitled  to  relief, 
the  question  is  res  adjudicata,  and  it  is  not 
admissible  to  amend  his  pleadings  in  the 
superior  court,  and  allege  due  diligence, 
and  that  in  due  course  of  correct  business 
it  was  neither  usual  nor  practicable  to  be 
more  diligent  than  he  was.—Lowry  v.  Dav- 
enport, (Ga.)91. 

5.  A  decree,  setting  aside  a  deed  of  a  de- 
cedent on  the  ground  of  mental  incapacity, 
is  no  bar  to  a  suit  by  the  grantee  against 
the  heirs  of  the  grantor  to  enforce  specific 
performance  of  a  contract  to  convey  the 
land,  made  when  the  grantor  was  of  sound 
mind,  that  contract  not  having  been  inter- 
posed in  the  action  to  annul  the  deed.~ 
Fishburne  v.  Furguson,  (Va.)361. 

Lien. 

6.  Under  Code  Ga.  §  8583,  providing  that 
when  any  bonafde  purchaser  of  real  prop- 
erty for  a  valuable  consideration  has  been 
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in  possession  four  years,  the  lien  of  any 
Judgment  ac^ainst  the  vendor  shall  be  dis- 
charged as  io  that  land,  where  a  Jndj?ment 
creditor  delays  levying  on  land  until  four 
years  after  it'has  passed  from  the  debtor  to 
a  b&nafide  purchaser  for  value,  the  lien  of 
the  Judgment  is  lost,  whether  such  pur- 
chaser had  a  paper  title  or  not.— Trice  v. 
Rose.  (Ga.)  109. 

7.  Where  a  ./?.  fa.  Issued  on  a  Judgment 
based  on  a  forthcoming  bond  has  been  re- 
turned **No  property,  eauity  will  regard 
the  bond  as  a  nullity,  and  the  original  judg- 
ment as  in  full  force. — Cooper  v.  Daugher- 
ty,  (Va.)  387. 

Collateral  attack. 

8.  A  final  decree,  by  its  terms  founded  on 
consent, cannot  be  collaterally  attacked  for 
want  thereof,  but  only  by  direct  proceed- 
ings for  that  purpose,  the  limitation  to 
which  is,  under  Code  Ga.  §§  2914a,  2919, 
three  years.-— Williams  v.  Simmons,  (Ga.) 
133. 

9.  It  not  appearing  to  what  term  the  bill 
for  partition  was  returnable,  and  whether 
before  or  after  the  death  of  a  child  of 
complainant,  who  was  not  made  a  partv, 
the  presumption  is  that  the  court  rightly 
determined  that  there  was  such  service  or 
appearance  as  conferred  Jurisdiction,  and 
the  Judgment  cannot  be  collaterally  at- 
tacked.—Mayer  V.  Hover,  (Ga.)562. 

10.  Though  it  is  improper  to  allow  a  de- 
cree to  be  collaterally  attacked  for  fraud  by 
an  amendment  to  a  complaint  in  an  action 
not  commenced  for  that  purpose,  a  judg- 
ment will  not  be  reversed  for  such  irregu- 
larity, when  no  objection  was  made  in  the 
court  below.  —  Glover  v.  Flowers,  (N.  C.) 
579. 

11.  A  judgment  in  a  special  proceeding 
for  the  sale  of  land  cannot  be  attacked  for 
fraud  in  a  collateral  action,  but  only  in  an 
independent  action  to  set  it  aside.— Spivey 
V.  Harrell,  (N.  C.)  698. 

Limitation. 

12.  The  indorsement  by  a  Justice  of  a  re- 
ceipt for  his  costs,  on  executions  placed  in 
the  sheriff's  hands,  is  such  an  entry  as  is 
contemplated  by  Code  Ga.  ^  2914,  declar- 
ing that  judgments  shall  become  dormant 
after  seven  years  from  the  last  entry  on  an 
execution  issued  thereon  by  an  officer  au- 
thorized to  execute  the  same. — Qholston  v. 
O'Kelley,  (Ga.)  107. 

Revivor. 

18.  A  sheriff's  return  of  nftlUi  bona  upon 
a  J(.  fa,,  repeated  within  each  period  of 
seven  years,  prevents  the  Judgment  from 
becoming  dormaut  whether  the  return  be 
true  or  false,  and  whether  the  plaintiff  for 
counsel  in  fi.fa,  knows  of  property  subject 
to  levy  or  not.— Prendergast  v,  Wiseman, 
(Ga.)228. 


14.  The  loss  of  relevant  testimony  in  the 
form  of  letters  would,  after  diligent  search, 
authorize  proof  of  their  contents,  aad  their 
discovery  after  verdict  and  Judgment,  do 
reason  being  shown  why  they  were  not 
proved  at  the  trial,  is  no  ground  for  a  bill 
for  a  new  trial,  especiaUy  if  they  were 
merely  corroborative  in  a  conflict  of  parol 
evidence,  and  not  decisive  of  the  contro- 
versy.—Wimpy  V.  Gaskill,  (Ga.)  t56.» 

15.  A  justice's  Judgment,  which  has  be- 
come dormant  by  Code  K.  C.  §  840,  rale  14. 
limiting  the  period  during  which  final  pro- 
cess may  be  issued  by  the  Justice  to  one 
year,  and  which  has  not  been  revived  by  a 
new  action  before  the  justice,  under  section 
844,  cannot  be  removed  to  and  docketed  in 
the  superior  court.  —  Woodard  v.  Pazton, 
(N.  C.)469. 

Opening  and  vacating. 

16.  A  note  executed  in  Georgia,  bat  pay- 
able in  Alabama,  waiving  homestead  and 
exemption,  and  specifying  a  rate  of  Inter- 
est after  maturity  not  usurious  according 
to  the  laws  of  Georgia,  is  not.  after  a  gen- 
eral judgment  thereon  in  Georgia,  open  to 
inquiry  as  to  usury  under  the  laws  of  Ala- 
bama, or  the  right  of  exemption  in  Geor- 
gia.—Gamble  V.  Central  Railroad  &  Bank- 
ing Co.,  (G  a.)  fill  5. 

17.  A  motion  to  set  aside  a  Judgment  can 
only  be  heard  in  the  county  in  which  the 
action  is  pending,  unless  consent  appears 
from  written  stipulation,  or  a  recital  in  the 
order,  or  by  implication  from  presence  at 
the  hearing  without  making  objection ;  and 
the  objection  may  be  taken  in  the  supreme 
court  without  exception  or  assignment  of 
error.— Godwin  v.  Monds,  (N.  C.)  798;  Tav- 
lor  V.  Pope.  (N.  C.)  795. 

18.  A  Judgment  having  been  entered  on 
appeal  against  the  obligor  of  a  bond,  and 
the  administrators  of  the  sureties  therein, 
the  executor  of  one  who  was  a  surety  on 
the  administration  bond  of  one  of  the  de- 
fendants cannot  move  to  set  the  judgment 
aside  on  the  ground  of  irregularity,  In  that 
the  administrators  had  not  joined  in  the 
appeal. — Walton  v.  Pearson,  (N.  C.)566. 

19.  On  an  application  18  years  after  Judg- 
ment ojd  appeal  to  set  it  aside  as  to  one  de- 
fendant, on  the  ground  that  he  bad  not 
joined  in  the  appeal,  it  appeared  that  an 
entry  had  been  made  on  the  trial  docket: 
**  Jury  verdict.  See  Minutes.  The  defend- 
ant McE.  appeals. "  *  The  minute  docket 
showed  that  "^the  defendants"  appealed,  as 
did  the  case  stated  by  the  judge,  and  the 
other  entries  relating  to  the  appeal:  which 
was  docketed  in  the  supreme  court,  and 
treated  as  that  of  all  the  defendants.  Two 
of  the  counsel  below,  who  appeared  above, 
were  unable  to  say  whether  all  defendants 
appealed,  and  a  third  thought  they  did. 
The  defendant,  in  respect  to  whom  the 
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judgment  was  soogfat  tv  be  set  aside,  was 
tbe  administrator  of  a  surety  on  the  bond 
on  which  the  action  was  brought;  and, 
though  be  survived  the  judgment  six  years, 
lie  did  not,  nor  did  his  administrator,  sug- 
gest that  he  had  not  appealed.  Held,  that 
the  Judgment  was  regular.— Id. 

20.  The  presiding  Judge,  in  sutinff  a  case 
for  appeal,  entitled  it  as  against  **McE.  et 
a^.^'^and  stated  that  "the  defendants  ex- 
cept." **They  move  for  a  new  trial,**  and 
"they  appeal."  At  the  end  of  the  Judg- 
ment, as  set  forth  in  the  transcript,  it  was 
stated,  **From  which  Judgment  the  defend- 
ant McK.  prays  for  an  appeal. "  etc.  The 
action  was  pending  at  a  time  when  Judges 
'* allowed  an  appeal. "and  stated  the  case, 
which  became  a  part  of  the  record.  Held, 
that  a  Judgment  of  the  supreme  court 
against  all  the  defendants  was  not  void, 
but,  at  most,  only  voidable. — Id. 

Equitable  relief. 

21.  In  an  action  to  enjoin  the  sale  of 
land  under  a  judgment,  the  complaint  al- 
leged that  tbe  judgment  had  been  paid, 
which  the  answer  denied.  Plaintiff  claimed 
that  defendant  agreed  to  purchase  the 
land  which  was  then  subject  to  the  judg- 
ment in  question,  malce  an  advance  suffi- 
cient to  pay  it,  and  taice  an  assignment  to 
bold  as  security  until  he  obtained  complete 
title.  Defendant  claimed  that  the  advance 
was  made  as  a  loan,  secured  by  assignment 
of  the  judgment,  and  that  such  loan  had 
not  been  paid.  Held,  that  the  defense  of 
payment  did  not  rest  on  the  right  to  specif- 
ic performance,  but  as  to  whether  the 
money  advanced  by  defendant  was  a  loan 
or  cash  payment  on  the  contract  of  sale, 
and  the  court  erred  in  refusing  to  consider 
such  defense  on  that  ground.  Simpson,  C. 
J.,  dissenting.— Miller  v.  Klugh,  (S.  C.)  67; 
Pregnall  v.  Miller.  (8.  C.)  71;  Gardner  v. 
Mays,  (S.  C.)  71.  State  v   Moore,  (8.  C.)  72. 

22.  A  demurrer  to  the  complaint  in  such 
action  is  properly  overruled,  as  the  allega- 
tion of  payment,  admitted,  entitles  plain- 
tiff to  relief.— Miller  v.  Klugh.  (8.  C.)  67. 

23.  Defendant  cannot  include  within  the 
lien  of  the  judgment  other  advances  made 
to  plaintiff,  as  to  which  there  was  no 
agreement  that  the  assignment  should  be 
held  as  security. — Id. 

24.  The  fact  that  a  witness  for  the  pre- 
vailing party  wrote  his  answers  to  interrog- 
atories, without  the  request  or  presence 
of  the  commissioners,  which  fact  was  not 
known  until  after  verdict  and  the  denial  of 
a  motion  for  a  new  trial,  is  no  ground  for 
a  bill  for  a  new  trial  for  fraud,  there  being 
no  suggestion  that  the  evidence  would 
have  been  different  if  the  witness  had 
not  written  the  answers.— Wimpy  v.  Qas- 
kiU,  (Ga.)  156. 


25.  Evidence,  newly  discovered,  which 
merely  contradicts  testimony  at  the  trial 
concerning  an  admission  of  complainant, 
and  therefore  not  in  itself  decisive  of  the 
controversy,  is  not  ground  for  a  new  trial 
in  equity.— Robinson  v.  Veal,  (Ga.)  159. 

20.  A  newly-discovered  writing,  which 
contradicts  testimony  given  on  the  trial, 
will  not  support  a  bill  for  a  new  trial,  un- 
less the  contradiction  goes  to  and  decides 
the  main  point  in  controversy. — ^Id.* 

Assignment* 

27.  A  Judgment  in  an  action  of  tort  can- 
not be  assigned  before  it  has  been  rendered 
or  entered,  though  a  verdict  has  been  re- 
turned on  which  judgment  is  afterwards 
signed.— Gamble  v.  Centr^  Railroad  & 
Banking  Co.,  (Ga.)  815. 

JXJDICIAIi  SAI4ES. 

See,  also,  Equity,  15;  Execution,  6-10;  Exec- 
utors and  Admini8trators,19-fS9. 
Assignees'  sales,  see  Bankmtptey, 
Right  of  purchaser  to  maintain  trespass, 
see  l^espass,  1. 

Commissioner's  bond. 

1.  Where  tbe  decree  ordering  sale  of  land 
directs  the  commissioner  to  give  bond  and 
fixes  the  penalty  of  the  bond,  failure  to  re- 
quire security  is  not  reversible  error,  al- 
though^ Acts  V  a.  1883-84,  p.  213.  provides 
that  the  commissioner  shall  give  bond  and 
personal  security  to  be  approved  bv  the 
clerk.— Cooper  v.  Daugherty,  (Va.)  387. 

Upset  bid. 

2.  Where  land  has  been  sold  under  a  de- 
cree in  a  creditors'  suit,  and  reported  to 
the  court  on  the  same  day  as  sold  to  the 
highest  bidder  for  |10,0(X),  whereupon  a 
third  person  aslts  to  be  allowed  to  put  in 
an  upset  bid  of  10  per  cent,  advance,  the 
upset  bid  should  be  allowed,  and  tbe  bid- 
ding opened  again  to  all.  Following  Todd 
V.  Manufacturing  Co.,  5  S.  E.  Rep.  676.— 
Ewald  V.  Crockett,  (Va.)  386. 

8.  In  such  case,  the  former  bidder  not 
having  asked  leave  to  withdraw  his  bid. 
and  the  court  being  asked  to  act  definitely 
OQ  the  question  in  5  days,  it  is  not  error 
to  allow  20  days  for  perfecting  the  upset 
bid  by  depositing  money  and  furnishing 
bonds. — la. 

Refusal  to  accept  bid. 

4.  Refusal  to  allow  one  not  a  party  to 
the  creditors'  suit  to  file  his  petition,  of- 
fering for  the  land  to  be  sold  |800,— $125 
cash,  balance  in  one.  two,  and  three  years, 
without  interest. — is  not  error;  the  master 
having  reported  it  to  be  worth  $900,  and  it 
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havin/C  cost  $1,900  without  improvements. 
—Cooper  V.  Daugherty,  (Va.)  887. 

Bights   and  liabilities   of  the  pur- 
chaser. 

5.  Lands  convened  to  a  trustee,  as  se- 
curity, were  sold  in  an  action  on  the  debt, 
and  the  report  of  the  sale  confirmed,  but 
the  trustee  executed  a  conveyance  to  a 
third  person  without  directions  from  the 
court,  and  the  cause  terminated.  JSM, 
that  a  motion  would  not  lie  on  behalf  of 
the  purchasers  at  the  sale,  who  were  not 
parties  to  the  action,  to  reinstate  the  ac- 
tion, and  to  compel  the  trustee  to  convey 
to  them.— Mock  v.  Coggin,  (N.  G.)  809. 

6.  A  purchaser  at  judicial  sale  who  pays 
the  price  to  a  receiver  before  the  latter  has 
given  bond,  as  ordered  by  the  court,  may 
be  made  to  pay  again,  on  the  receiver's 
failure  to  account  for  the  money,  though 
the  latter  afterwards  gave  bond. — ^Woods 
V.  Ellis,  (Va.)  852. 

Setting  aside. 

7.  A  sale  of  land  to  satisfy  Judgments 
was  confirmed,  half  the  purchase  monev 
paid,  and  a  writ  of  possession  awarded.. 
Two  sons  of  the  former  owner,  15  months 
after  the  sale,  filed  a  bill,  claiming  portions 
of  the  land  under  oral  contracts  with  their 
father,  accompanied  by  full  payment  and 
possession,  and  conveyances  made  during 
the  proceedings  under  which  the  sale  was 
made.  The  only  direct  testimony  proving 
the  sale  was  complainants'  own,  wl^ch  was 
materially  contradicted  by  written  evi- 
dence. They  pretended  to  have  paid  a  por- 
tion of  the  money  to  the  assignee  in  bank- 
ruptcy of  their  father,  but  neither  the  as 
signee's  nor  the  father's  testimony  was 
taken.  One  of  the  sons  was  a  defendant 
to  the  suits  in  which  the  sale  was  had,  and 
present  at  the  sale,  but  never  set  up  any 
claim  to  the  land,  and  the  father  admitted 
ownership  in  his  answer.  Both  complain- 
ants were  in  the  vicinity'  pending  these  pro- 
ceedings, and  must  have  known  of  them. 
Held,  that  this  evidence  would  not  sustain 
the  bill.— McQee  v.  Johnson.  (Va.)874 

Jurisdiction. 

Appellate  iurisdiction,  see  Appeal,  1-5. 
Criminal  Jurisdiction,  see  Criminal  Lmo, 

1-4. 
Equity  Jurisdiction,  see  Equity,  1-5;  Fraud- 
ulent Conveyance,  10;  It^unction,  1,  2. 
Of  circuit  court,  see  Appeal,  6;  Courts,  4. 
federal  court,  see  Forgery,  8,  4. 
Justices,  see  Justices  of  the  Peace. 
magistracy  of  district,  see  Nuisance,  1. 
railroad   commissioners,  see  Railroad 

Companies,  1. 
superior  court,  see  Courts,  1;  Injunc- 
tion, 1;  Set-Off  and  Counter- Claim,  1. 


JUBT. 

Cnstodv,  see  Trial,  1. 
Disqualification,  see  New  Trial,  5,  0. 
Province,  see  Usury,  7;  Witness,  1. 

Competency. 

1.  A  Juror  is  not  disqualified  to  ait  on 
trial  of  a  criminal  case  by  having  been  put 
upon  defendant  at  a  former  triu,  and  re- 
jected by  him.— Blackman  ▼.  State,  (Ga.) 

2.  It  is  not  ground  for  new  trial  that  a 
luror  who  had  stated  on  his  wrir  dire  that 
he  had  no  prejudice  againstdefendant,  and 
could  render  an  impartial  verdict,  was  sub- 
sequently discovered  to  have  stated  before 
the  trial  that  he  believed  defendant  ^lilty, 
because  two  Juries  had  found  him  Kuilty, 
as  the  two  statements  are  not  inconsistent 
—Id. 

Impaneling. 

8.  Code  W.  Va.  c.  159,  §  8,  provides  that, 
"in  a  case  of  felony,  20  Jurors  shall  be  drawn 
from  those  in  attendance  for  the  trial  of 
the  accused.  If  a  sufilcient  number  of  Ju- 
rors for  such  panel  cannot  be  procured  in 
this  way.  the  court  shall  order  others  to  be 
forthwith  summoned  and  selected  until  a 
panel  of  20,  free  from  exceptions,  be  com- 
pleted." Held,  that  it  is  sufficient  if  the 
sheriff,  under  the  direction  of  the  court. 
select  a  panel  of  20  from  the  Jurors  in  at- 
tendance, and  that  it  is  not  necessary  that 
their  names  be  put  in  a  box  and  drawn  by 
ballot.— State  v.  Hall,  (W.  Va.)422. 

4.  Refusal  to  permit  defendant  to  exam- 
ine a  Juror  on  his  voir  dire  is  not  prejudi- 
cial to  him  where  the  state  immediately  aft- 
erwards waives  objection  to  the  examina- 
tion, and  the  Juror  is  in  fact  examined. — 
State  V.  Jones,  (S.  C.)  296. 

Disoharge  of  juror. 

5.  Where,  after  the  greater  part  of  the 
evidence  had  been  heard  in  a  felony  case, 
a  Juror  was  told  that  his  son  had  just  died, 
and  the  court  certified  that  it  ''appeared  to 
the  satisfaction  of  the  court  that  the  juror, 
by  reason  of  his  affliction,  was  unable  to 
discharge  his  duties  as  a  Juror,"  he  was 
properly  discharged.— State  v.  Davis,  (\V. 

6.  After  a  discharge,  another  qualified 
Juror  may  be  substituted,  and  the  trial  pro- 
ceed de  novo, — Id. 

Provinoe  of. 

7.  While  Juries  are  Judges  of  the  law  as 
well  as  of  the  facts,  in  criminal  cases,  they 
should  accept  the  law  as  laid  down  and  ex- 

Sounded  to  them  by  the  presiding  judge.— 
[nntv.  State,  (Ga.)  142. 

8.  If  in  the  given  case  the  law  authorize 
the  Jury  to  infer  guilt  from  certain  enumer- 
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ated  facto,  the  presidinff  Judge  may  tell 
tliem  so  in  his  charge.— Id. 

Bight  to  Jury  trial. 

9.  Under  Const  S.  O.  art  1.  §S  11, 18, 14, 
19.  which  provide  that  the  right  of  jury 
trial  "shall  remain  inviolate;^  that  no  law 
shall  be  enacted  ** subjecting  any  person 
to  punishment  without  trial  by  Jury;" 
that  a  person  **  accused  of  any  crime  or  of- 
fense snail  have  a  speedy  and  public  trial 
by  an  impartial  iury;"  and  that  '*all  of- 
fenses less  than  felony,  and  in  which  the 
punishment  does  not  exceed  a  fine  of  one 
Hundred  dollars,  or  imprisonment  for  thir- 
ty days,  shall  be  tried  summarily  before  a 
justice  of  the  peace  or  other  officer  author- 
ized by  law,  "—an  act  authorizing  the  trial 
of  a  violation  of  a  municipal  ordinance 
against  the  sale  of  liquor,  before  the  mayor 
without  a  jury,  is  valid.— City  Council  of 
Anderson  v.  O'Donnell,  (8.  C.)523. 

JUSTICES  OF  THE  FEAOE. 

Appeals  from,  see  Appeail,  6. 

Jurisdiction. 

Code  Ga.  §  5152,  giving  Justices  Jurisdic- 
tion in  cases  of  injuries  or  damages  to  per- 
sonal property,  where  the  amount  does  not 
exceed  $100.  aoes  not  give  jurisdiction  of 
an  action  for  damages  for  the  detention 
of  a  steam-boat  by  reason  of  a  defective 
bridge.— White  Star  Line  Steam-Boat  Co. 
V.  Gordon  County,  (Ga.)  231. 

Killing  Stock. 

See  Railroad  Companies,  9-14. 

liaches. 

Neglect  to  sue,  see  Banks  and  Banking,  2; 
Equity,  18. 

I^ANDLOBD  AND   TENANT. 

Competency  of  witness  to  establish  ten- 
ancy, see  Witness,  6. 
Landlord's  lien,  see  Lims,  1;  Sale,  10, 11. 

Iicaaes. 

1.  In  a  suit  to  enjoin  defendant  from 
committing  waste  on  the  land  of  his  lessor, 
by  plowing  certain  river  bottom  set  in  blue- 
>2;ra88  in  order  to  cultivate  it  in  corn,  where, 
by  the  terms  of  the  lease,  all  the  land  of 
plaintiff  was  rented  to  defendant  with  no 
restrictions  as  to  its  cultivation,  except 
the  agreement  that  **  the  land  rented  should 
be  farmed  in  a  way  to  prevent  injury  to  the 
same,  in  so  far  as  injury  could  be  reason- 
ably prevented;"  the  land  had  been  in  corn 
12  or  16  times  in  the  past  80  years;  and  it 
was  the  best  husbandry  to  plow  this,  as  it 


never  washed,  as  did  oth^r  portions  of  the 
land,  but  was  the  best  for  corn  on  the 
place,  and  the  most  easily  reset  in  flrass.— 
the  injunction  will  be  dissolved.--£[ubble 
V.  Cole.  (Va.)  242. 

2.  An  order  dissolving  an  injunction  to 
restrain  a  lessee  from  committing  waste, 
by  erecting  a  stable  on  the  leased  premises 
without  consent  of  the  lessor,  is  not  erro- 
neous, it  providing  that  the  stable  should 
be  removed  at  the  expiration  of  the  lease, 
should  the  lessor  so  insist—Id. 

Landlord's  lien. 

8.  Proof  that  a  crop  seized  under  a  dis- 
tress warrant  was  on  the  rented  premises 
when  the  levy  was  made,  is  equivalent  to 
proof  that  it  was  then  in  the  tenant's  pos- 
session.—Andrew  V.  Stewart,  (Ga.)  169. 

4.  Under  the  act  of  September  27, 1888, 
a  special  lien  for  rent  arises  in  favor  of 
the  transferee  of  a  rent  note  when  the  crop 
matures,  if  the  transfer  was  made  in  writ- 
ing before  such  maturity,  and  it  is  imma- 
terial that  the  transfer  was  made  only  as 
collateral  security. — Id. 

6.  A  crop  produced  on  any  part  of  rented 
premises  is  liable  for  the  whole  rent  of  the 
entire  premises,  and  whether  produced  by 
the  tenant  or  his  subtenant,  unless  the 
landlord  assented  to  the  subletting,  or  rati- 
fied it  while  owner  of  the  rent  contract,  or 
the  transferee  of  the  contract  did  so  after 
acquiring  his  title.— Id. 

6.  A  note  is  a  contract  for  the  payment 
of  rent,  though,  as  printed,  it  is  adapted 
for  use  to  cover  advances  on  account  also, 
if  it  states  that  it  is  for  rent.— Id. 

IiABCENY. 

What  constitutes. 

1.  One  who  obtains  goods  by  falsely 
representing  himself  to  be  purchasing  as 
agent  of  another  to  whom  the  goods  are 
charged,  and  sells  them,  appropriating  the 
proceeds,  is  guilty  of  larceny.— Harris  v. 
State.  (Ga.)  689.* 

Evidence. 

2.  That  the  drayman,  who  hauled  the 
stolen  goods  from  the  house  from  which 
they  were  stolen,  participated  in  the  lar- 
ceny, may  be  inferred  from  the  fact  that  he 
caYried  them  to  an  acquaintance  of  his 
own,  and  left  them  for  temporary  safe- 
keeping, and  afterwards  said  they  were 
sent  there  by  one  of  the  persons  who  as- 
sisted him  in  loading,  which  person  was 
not  Icnown  to  the  drayman's  acquaintance, 
who  received  and  took  charge  of  the  goods. 
— Wynn  v.  State,  (Ga.)  787. 

8.  Evidence  that  a  mare  was  stolen  from 
a  stable:  that  her  tracks  and  those  of  a 
man  were  found  leading  from  the  stable  to 
the  road,  where  were  also  found  the  tiiacks 
of  a  mule  and  another  man;  that  a  mule 
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was  stolen  from  tliesame  neighborhood  on 
the  same  ni^^ht;  that  the  stolen  mare  and 
mule  were  found  next  morning,  20  miles 
distant,  in  possession  of  one  S.;  that  de- 
fendant met  S.  in  possession  of  the  anl- 
tnals,  and  without  inquiry  as  to  how  he  ob- 
tained them,  and  with  no  apparent  neces- 
sity for  so  doing,  consented,  though  re- 
luctantly, to  go  with  him  to  another  place; 
and  that  defendant  knew  S.,  and  had  been 
seen  with  him  the  day  before,  in  the  neigh- 
borhood where  the  mare  was  stolen,  going 
in  that  direction,  and  also  in  the  direction 
of  the  place  where  they  were  seen  the  next 
morning, — the  circumstances  indicating 
that  8/ 8  apparent  employment  of  defend- 
ant to  go  with  him  was  a  sobterfuge.—is 
sufficient  to  submit  to  the  jury  on  the  ques- 
tion of  defendant's  guilt,  and  a  conviction 
will  not  be  disturbed.— State  v.  Goings,  (N, 
C.)900. 

Lease. 

Bee  Landlord  and  Tenant,  1,  2. 

Of  railroad,  see  Bailroad  Companies,  2. 


See  Wills. 


Legacy. 


LEBBL  AND  SLANDEB. 

Privileged  oommunioations. 

1.  Where  the  alleged  libelous  matter  is 
contained  in  a  bill  praying  for  an  injunc- 
tion, and  is  relevant  and  material.  It  is  ab- 
solutely privileged.— Wilson  v.  Sullivan, 
(Ga.)274.* 

2.  Where  the  court  has  jurisdiction  to 
grant  injunctions,  the  allegations  In  a  bill 
applying  for  one  are  privileged,  though  the 
grounds  set  forth  in  the  bill  are  not  suffi- 
cient to  obtain  one. — ^Id. 

Pleading. 

8.  A  plea,  justifying  the  words  as  true  to 
the  best  of  defendant  s  knowledge  and  be- 
lief, is  no  waiver  of  the  privilege  that  they 
were  used  injudicial  proceedings,  and  does 
not  render  words  libelous  which  were  not 
so  when  the  action  was  brought.— Id. 

LICENSE. 

Marriage  license,  see  Marriage, 
License  tax,  see  Druggists, 

Violation  of  city  license  law. 

1.  One  charged  with  violating  a  city  li- 
cense law  cannot  show  on  the  trial  that  the 
law  is  not  "just  and  wise  "  within  the  mean- 
ing of  act  S.  0.  1881,  (17  St.  582,)  providing 
that  the  city  council  may  require  payment 
of  such  sums  as  licenses  as  **in  their  judg- 
ment be  just  and  wise."— In  re  Jager,  (8. 


Constitutional  law. 

2.  Acts.  C.  1881.  authorizing  a  license  tax 
on  citizens  engaged  in  any  calling',  bosi- 
ness.  or  profession,  is  not  unconstitutional 
as  authorizing  a  municipal  corporation  u> 
raise  revenue  by  an  exercise  of  the  taxing 
power.— Id. 

8.  Kor  is  it  unconstitntional  as  permit- 
ting a  tax  on  newspapers,  and  thus  violat- 
ing the  constitutional  provision  in  regard 
to  "the  liberty  of  the  press. "—Id. 

LIENS. 

See,  also.  Judgment^  6,  7;  Landlord  and 
Tenant,  8-6;  Mechanics'  Liens;  Vendor 
and  Vendee,  6-11. 

Enforcement,  see  Equity,  1. 

Of  payor  of  tax  execution,  see  TeuaOon,  9. 

On  crops. 

1.  A  mortgagor  in  possession  after  con- 
dition broken  cannot,  as  against  the  mort- 
gagee, create  the  lien  provided  for  by  Code 
N.  C.  §  1799,  which  declares  that  a  person 
advancing  money  or  supplies  pursaant  to 
a  written  contract  to  one  engaged  in  farm- 
ing shall  have  a  lien  on  the  crop  superior 
to  all  others,  existing  or  otherwise;  and. 
where  the  mortgagor  subsequeiitly  accepts 
a  lease  of  the  premises  from  the  mortga- 
gee, the  lien  given  by  section  1754  to  land- 
lords on  crops  produced  on  the  leased  prem- 
ises until  all  the  stipulations  of  the  lease 
shall  be  performed,  and  which  it  is  declared 
"shall  be  preferred  to  all  other  liens, "  takes 
precedence.-— Brewer  v.  Chappell,  (N.  C.) 
670. 

Of  farm  laborer. 

2.  Code  N.  C.  §  1784,  relating  to  the  fil- 
ing of  laborers'  hens  with  a  justice  of  the 
peace,  provides  that** all  claims  shall  be 
llled  in  detail,  specifying  the  materials  fur- 
nished or  labor  performed,  and  the  time 
thereof. "  Plaintiff  filed  a  laborer's  lien. 
specifying  as  follows: 

"TF.  a  to  J.  0.,Dr. 

1886. 

Deo.  8.    For  labor  on  farm  for 
8  mon  ths  and  4  days, 
at  $10  per  month,  -   $81  46 
Cr.  by  cash,        •  5  00 

$76  46 

^HM,  that  this  was  insufficient,  in  that  it 
does  not  show  where  the  labor  was  per- 
formed, nor  on  what  farm,  nor  that  the 
claimant  labored  on  the  crop  of  his  em- 

f)loyer  on  which  he  intended  to  obtain  a 
ien.— Cook  v.  Cobb.  (N.  C.)  700. 
8.  The  defects  in  the  claim  as  filed  can- 
not be  cured  by  allegations  in  the  com- 
f)laint,  in  an  action  to  protect  the  alleged 
ien  against  a  third  party. — Id. 
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Idfe  Insurance. 

See  Insurance, 

LIMITATION    OF    ACTIONS. 

Action  to  procure  Bale  of  realty,  see  Ezw- 
utors  ana  Administrators,  25. 

Application  of  statute,  see  Guardian  and 
Ward,  1.  2. 

Burden  of  proving,  see  Evidence,  8. 

Construction  of  statute,  see  Payment,  2. 

Running  of  statute,  seei^oz^^.  1,  2;  Execu- 
tors and  Administrators,  1,  13. 

When  statute  applicable. 

1.  Rev.  Code  N.  C  c.  65,  §  11,  requiring 
creditors  of  deceased  persons  to  present 
their  claims  within  seven  years  after  the 
death  of  the  debtor,  is  not  a  bar  to  a  suit 
after  that  time  to  subject  the  lands  in  the 
possession  of  the  heir  to  a  judgment  re- 
covered within  the  seven  years  against  the 
administrator.— Lee  V.  Beaman,  (JN.  C.)887. 

2.  Nor  is  it  a  bar  to  a  proceeding  by  the 
administrator  for  the  sale  of  lands  to  pay 
such  judgment.— Smith  v.  Brown,  (N.  C.) 
890. 

Adverse  possession. 

8.  Land  was  sold  by  the  ordinary  In  1862. 
In  1876  it  was  sold  for  partition  among  the 
heirs  of  the  first  vendee,  and  purchased  bv 
his  son.  who  in  1888  conveyed  it  to  defend- 
ant, his  mother.  Defendant  held  it  until 
action  brought  in  1887.  Plaintiffs  were 
minors  until  1878.  Held,  that  the  entries 
under  the  deeds  of  1876  and  1883  were  new 
entries,  not  continuations  of  the  preceding 
possession,  and  that  plaintiffs'  right  of  ac- 
tion against  defendant  accrued  in  1883. 
bringing  the  case  within  the  limitation  of 
10  years  of  Code  8.  C.  1870.— Johnson  v. 
Cobb,  (8.  C.)60L 

4.  Where  a  will,  giving  the  administrator 
power  to  sell  real  estate,  provides  that  the 
sale  shall  not  be  made  till  after  the  death 
of  the  widow,  the  possession  of  the  gran- 
tees under  prior  sales  by  the  persons  enti- 
tled to  the  proceeds  cannot  be  adverse  till 
after  that  time,  and,  that  being  within  the 
period  of  limitation,  there  is  no  bar.— Or- 
render  v.  Call,  (N.  C.)  878. 

Bunning  of  the  statute. 

5.  An  action  for  payments  due  in  1866 
and  1867,  by  a-deed  of  record  reserving  a 
vendor's  lien,  brought  prior  to  January  1, 
1889.  is  not  barred;  Code  Va.  1873,  c.  146, 
^  8,  fixing  the  limitation  of  actions  on  sealed 
contracts  at  20  years,  and  Acts  1865-66,  c. 
69,  ^  7,  and  1866-67,  c.  297,  excluding  from 
computation  the  period  from  April  17, 1861, 
to  January  1,  1869.— Kerlin  v.  Kerlin,  (Va.) 
849. 

6.  A  decree  for  an  account  of  liens,  made 
on  a  creditor's  bill  to  enforce  liens  on  the 


land  of  the  debtor,  suspends  the  running 
of  the  statute  on  a  Judgment  to  enforce  a 
vendor's  lien  recovered  shortly  after  the 
entry  of  the  decree.— Paxton  v.  Rich,  (Va.) 
531. 

7.  Under  Gen.  St.  8.  C.  §  2190,  prohibit- 
ing an  action  against  representatives  for 
recovery  of  a  debt  due  by  decedent  until 
nine  months  after  his  death,  the  nine 
months  should  be  added  to  the  statutory 
period  of  six  years  to  determine  the  time 
within  which  a  note  of  decedent  was  barred 
by  the  statute.— Moore  v.  ISmith.  (8.  C.)485. 

8.  Where  a  vendor  conveys  land  by  deed, 
which,  though  absolute  on  its  face,  is  in 
fact  a  mere  trust  or  mortgage,  and  contin- 
ues in  possession  after  the  conveyance, 
such  possession  will  not  be  adverse  to  the 
title  of  the  vendee,  without  a  disclaimer  or 
repudiation  of  the  trust  relation,  and  no- 
tice of  that  fact  to  the  vendee.— Flynn  v. 
Lee,  (W.  Va.)  490* 

Disabilities  and  exceptions. 

9.  Code  8.  C.  §  124,  provides  that  the  pe- 
riod of  limitation  cannot  be  extended  more 
than  five  years  by  any  disability  except  in- 
fancy, nor  longer  than  one  year  after  the 
disability  ceases.  Held,  that  a  beneficiary 
who,  at  the  age  of  13,  joined  in  the  execu- 
tion of  a  discharge  of  the  trustee,  cannot, 
five  years  after  her  majority,  sue  for  a  bal- 
ance due  from  the  trust-estate,  the  limita- 
tion  of  such  actions  being  six  years.— An- 
derson V.  Sims,  (8.  O.)  289. 

10.  An  action  by  heirs  against  the  per- 
sonal representative  of  their  ancestor's  ad- 
ministrator, on  account  of  errors  in  the 
latter' s  settlement,  does  not  toll  the  statute 
as  against  his  heirs  and  devisees,  thev  be- 
ing neither  parties  nor  privies  to  such  ac- 
tion.—Ariail  V.  Ariail,  (8.  C.)  35. 

11.  A  deed  to  plaintiff's  husband  was 
executed  in  1852.  The  grantee  died  in 
July,  1879.  Plaintiff  brought  her  action  to 
have  the  deed  declared  fraudulent,  August, 
1885.  Rev.  Code  N.  C.  c.  65,  §  9.  excepts  a 
feme  covert  from  the  statute  of  limitations. 
Held,  that  plaintiff's  action  was  within 
seven  years  after  the  right  accrued. — Sum- 
merlin  V.  Cowles,  (N.  C.)  881. 

12.  Under  Code  N.  C.  §  164,  providing 
that,  if  a  person  against  whom  an  action 
may  be  brought  die  before  the  expiration 
of  the  time  limited,  it  may  be  commenced 
against  the  personal  representative  after 
the  expiration  of  that  time,  and  within  one 
year  after  his  qualification,  an  action 
against  an  administrator  d.  b,  n,  may  be 
brought  within  a  year  after  his  qualifica- 
tion, if  the  cause  of  action  was  not  barred 
when  the  executor  was  removed.— Smith 
V.  Brown,  (N.  C.)890. 

Aoknowledgment. 

13.  A  credit  placed  upon  a  note  by  the 
maker,  signed  by  him,  is  such  an  acknowl- 
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edgraent  as  to  take  tfie  case  out  of  the 
statute.— Vines  v.  Tift,  (Ga.)  227. 

Burden  of  proving  bar. 

14.  A  sale  of  land  of  a  decedent  to  pay 
debts,  was  set  aside  for  want  of  proper  no- 
tice, and  a  reference  made  to  determine 
the  amount  of  the  purchase  price  applied 
to  the  payment  of  the  debts.  The  pur- 
chaser presented  a  note  of  decedent,  which 
the  heirs  claimed  was  barred.  Heldt  that 
under  Code  S.  C.  §  94,  providing  that  the 
statute  can  be  interposed  only  by  answer, 
the  burden  of  proving  that  fact  was  on  the 
heirs.— Moore  v.  Smith,  (8.  C.)  485. 

BIALICIOnS    FBOSECtJTION. 

Advice  of  counsel. 

1.  It  is  error  to  allow  proof  that  defend- 
ants were  advised  by  a  justice  of  the  pehce 
that,  on  the  facts  in  the  case,  the  plaintiff 
was  guilty  of  the  offense  charged;  as  legal 
advice  in  such  case,  to  be  a  Justification, 
must  be  given  by  counsel  learned  in  the 
law.— Rigdon  ▼.  Jofdan,  (Ga.)  867. 

Pleading. 

2.  Under  Code  Ga.  §8051,  providing  that 
if,  in  an  action  for  tort,  the  act  alleged  is 
one  authorized  by  law,  the  defendant  may 
plead  justification,  a  plea  to  a  declaration 
for  malicious  prosecution  for  swindlinff, 
alleging  that  defendants  had  probable 
cause  to  suspect  plaintiff's  guilt,  in  this: 
that  he  had  obtained  goods  of  defendants 
on  credit  by  falsely  representing  himself 
to  have  a  contract  with  another  bv  which 
he  was  to  receive  a  monthly  sum  of  money, 
and  had  thus  defrauded  defendants.— is 
suflUcient  as  a  plea  of  justification.— Id. 

8.  Under  Code  Ga.  §  8458,  allowing  de- 
fendants to  file  contradictory  defenses,  the 
general  issue  and  a  plea  of  justification 
may  both  be  filed  in  an  action  for  malicious 
prosecution. — Id. 

4.  Where  defendants,  in  an  action  for 
malicious  prosecution,  plead  the  general 
issue,  and  m  justification,  a  verdict  for  de- 
fendants on  the  general  issue  should  be  set 
aside,  as  the  plea  of  justification  admits 
the  facts  negatived  by  the  verdict.— Id. 

Evidence. 

5.  In  an  action  for  malicious  prosecution 
for  swindling  by  false  representations  as 
to  a  contract  with  a  third  party,  evidence 
that,  before  the  prosecution  was  begun, 
defendants  sent  to  inquire  if  the  plaintiff 
had  such  a  contract,  and  was  answered  in 
the  negative,  is  admissible  to  prove  good 
faith  in  the  institution  of  the  prosecution. 
-Id. 

6.  The  testimony  of  a  witness  as  to 
whether  the  jury  on  the  trial  of  the  prose- 
cution had  given  credit  to  the  evidence  of 
plaintiff,  (defendant  in  the  prosecution,)  or 


to  the  other  witnesses,  is  inadmissible,  as 
such  fact  could  not  possibly  be  known  to 
the  witness. — Id. 

MABBIAQE. 

See,  also,  Huiband  and  Wife. 

Lioenfle. 

Code  K.  C.  §  1814,  provides  that  the  reg- 
ister of  deeds  shall,  on  application,  issue  a 
license  for  marriage,  if  it  appear  probable 
that  there  is  no  legal  impediment:  and  sec- 
tion 1816  prescribes  a  penalty  if  the  r clois- 
ter shall  knowingly,  or  without  reasonable 
inquiry,  issue  a  license  when  there  is  a  law- 
ful impediment,  or  where  either  of  the  per- 
sons is  under  the  age  of  18,  without  the  re- 
^uired  consent.  Defendant,  as  register  of 
I.  count V,  issued  a  license  for  marriage  in 
the  adjoining  county  on  the  application  of 
a  third  person.  Defendant,  on  inquiry, 
was  told  by  the  applicant  that  the  woman' s 
parents  were  living,  that  she  was  18  or  19 
years  old.  and  that  all  the  parties  lived  in 
the  adjoining  county.  No  further  inquiry 
was  made.  Held,  that  the  license  was  is- 
sued without  reasonable  inquiry. —  Will- 
iams v.  Bodges,  (N.  C.)786. 

MASTER  AND  SERVANT. 

Master's  liability,  see  Damaget,  1,  2. 
Release  of  damages  by  servant*  see   Re- 
lease and  Discharge, 
Wrongful  discharge,  see  Damage,  8. 

Discharge  of  servant. 

1.  In  an  action  for  breach  of  contract  for 
employment,  it  appeared  that  plaintiff  had 
given  defendants  a  writing  in  which  it  was 
stipulated  that  defendants  might  discbarge 
him  at  any  time;  that  on  his  discbarire 
plaintiff  was  given  a  testimonial;  and  that 
afterwards  plaintiff  received  a  letter  from 
defendants,  in  which  they  stated  that  plain- 
tiff's discharge  had  been  accepted  by  him 
as  final,  to  which  letter  there  had  been  no 
reply.  Held,  that  the  verdict  for  plaintiff 
should  be  set  aside,  and  a  new  trial  granted. 
—Roberts  v.  Crowley,  (Ga.)  740. 

Master's  liability  to  third  persons. 

2.  Under  Code  Oa.  §  8088,  which  renders 
railroad  companies  liable  for  damages 
caused  by  their  employes,  unless  their 
agents  have  exercised  reasonable  care  and 
diligence,  such  a  compan3'  is  liable  for  the 
wrongful  homicide  of  a  person  lawfully  in 
their  depot,  transacting  business  with  the 
agent  as  such,  although  such  agent  was  in- 
sane to  such  an  extent  as  not  to  be  liable 
criminally  for  his  act,  if  the  company  em- 
ployed him  knowing  such  insanity. — Chris- 
tian V.  Columbus  &  R.  R  Co..  (Qa.)  216. 

8.  No  matter  where  the  contract  of  em- 
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ployment  \)y  tbe  conkpanv  wiQi  the  a^ent' 
was  made,  tne  homicide  being  committed 
at  the  place  where  the  agent  was  aaisignad 
to  duty,  and  where  he  was  serving  the  com- 
pany at  the  time  of  the  wrongful  act,  the 
cause  of  action  originated  at  that  place. 
and  the  superior  court  of  that  county  has 
Jurisdiction  under  Code  Ga.  g  8400. .  Rail- 
road Co.  V.  Oaks,  52  Qa.  410,  (8.)— Id. 

IffegUgenoe  of  master. 

4.  Where  plaintiff,  in  coupling  a  car,  was 
injured  through  a  defective  car-spring*  he 
can  recover  when,  in  the  ordinary  mode  of 
coupling  cars,  he  could  not  discover  the 
defect,  though  he  did  not  couple  with  a 
stick,  as  required  by  the  rules  of  the  com- 
pany, it  appearing  that  he  had  no  knowl- 
edge of  such  rules. — Brunswick  &  W.  R. 
Co.  V.  Clera,  (Ga.)  84. 

6.  Intestate  was  a  "door-boy"  in  the  de- 
fendant's mines,  his-  duty  being  to  open 
and  dosd  doors,  one  of  which  was  the  in- 
take, "  or  door  out  of  which  the  cars  were 
run.  As  Cars  came  on  the  main  track 
loaded  tbe  brakes  were  applied,  and  wheels 
blocked  by  a^'spragger,*'  until  the  train 
was  made  up,  when  the  brakes  were  loos- 
ened, and  of  its  own  momentum  it  went 
down  the  track,  and  at  a  signal  the  door- 
boy  would  open  the  ** intake"  door,  to  do 
which  he  had  to  cross  the  track.  The  onlv 
lights  were  the  miners'  lamps,  one  of  which 
the  train  runner  carried  on  the  front  car. 
The  accident  occurred  by  the  weight  of  one 
car  starting  the  others,  the  brakes  of  some 
being  defective,  and  but  one  '^spragger" 
was  on  duty  at  the  time,  instead  of  two,  as 
usual.  Intestate's  position  was  in  a  space 
of  about  five  feet  wide  between  the  mine 
wall  and  the  track,  at  the  ** intake"  door. 
The  train,  with  no  runner  on,  collided  with 
the  door,  killing  intestate  instantly.  Held 
evidence  of  defendant's  negligence  suffi- 
cient to  sustain  a  verdict  for  plaintiff.— 
South-West  Va.  Imp.  Co.  v.  Smith's  Adm'r, 
(Va.)865. 

6.  A  railroad  company  sending  an  en- 
gineer (employed  by  the  month)  with  one 
of  its  engines  to  haul  temporarily  for  an- 
other company  the  trains  of  the  latter  over 
its  line,  is  not  responsible  to  the  engineer 
lor  the  bad  condition  of  the  track,  nor  for 
the  want  of  adaptation  of  the  engine  to  the 
track,  it  not  being  alleged  that  the  employ- 
er companv  knew  of  such  bad  condition  or 
want  of  adaptation,  and  concealed  its  in- 
formation.—Dunlap  V.  Richmond  &  D.  R. 
Co.,  (Ga.)  288. 

7.  A  declaration  in  a  suit  against  a  mas- 
ter for  causinjg  its  servant's  death  by  neg- 
ligence, alleging  in  one  count  that  it  was 
defendant's  duty,  to  the  extent  of  its  abil- 
ity,  by  due  and  proper  skill  and  caution,  to 
provide  for  intestate's  safety,  and  to  select 
competent  agents  to  manage  its  machinery, 
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and,  in  the  aeeoifi  count,  that  it  was  its 
duty  to  see  that  its  machinery  was  in  as 
safe  condition,  and  under  as  safe  manage- 
ment, as  could  be  reasonably  provided  by 
due  and  proper  skill,  which  it  nad  failed  to 
do,  correctly  states  the  master's  duty,  and 
onlv  charges  want  of  ordinary  care.— 
South- West  Va.  Imp.  Co.  v.  Smithes  Adm'r. 
(Va.)  866.* 

8.  In  an  action  by  an  employe  against  a 
railroad  company  for  personal  injuries 
caused  by  negligence  in  nandling  a  train. 
it  is.  error  to  instruct  that,  when  a  cow  is 
killed,  both  the  fireman  and  engineer  must 
testify  in  order  to  exculpate  the  company. 
—Central  R.  R.  v.  Sims,  (Ga.)  176. 

9.  Two  or  more  chartered  railroad  com- 
panies, whose  lines  terminate  at  the  same 
town  or  city,  are  not  bound  to  use  separate 
terminal  facilities,  but  may  within  the  cor- 
porate limits  use  the  same  track  in  com- 
mon, with  or  without  common  ownership, 
and,  when  thev  do  so.  a  track  thus  laid, 
though  the  exclusive  property  of  one  of  the 
companies,  is,  for  the  time  being,  the  track 
of  each  company  so  using  it.  and  the  pro- 
prietary company  is  not  responsible  to  its 
employes  for  personal  inluries  sustained 
by  the  negligent  use  of  the  track  by  the 
employes  of  another  company.— Georgia 
Railroad  &  Banking  Co.  v.  Friddell,  (Ga.) 
214. 

BiflkB  of  emplpyment. 

10.  Employes  on  a  gravel  train  take  risks 
such  as  are  incident  to  the  service,  and, 
where  the  train  is  managed  as  usual^cannot 
recover  for  injuries  received  by  a  sudden 
lerk,  such  as  would  be  expected  to  occur 
m  handling  such  a  train.— Central  R  R  v. 
Sims,  (Ga.)  176.* 

11.  A  corporation  building  a  structure  of 
brick  and  wood  is  not  responsible  for  the 
fall  of  the  masonry  upon  the  carpenter, 
whereby  he  was  kiUed,  when  guilty  of  no 
negligence,  and  the  mason  being  compe- 
tent, although  his  judgment  in  the  partic- 
ular case  was  at  fault — Keith  v.  Walker 
Iron  &  Coal  Co.,  (Ga.)  166.* 

Contribatory  negligence. 

13.  There  was  confiicting  evidence  at  to 
whether  or  not  deceased,  a  door-boy  in  de- 
fendant's mine,  killed  by  a  collision  be- 
tween a  train  of  cars  with  his  door,  was 
usually  attentive  to  his  duties,  and  it  was 
shown  that,  shortly  before  the  train  start- 
ed, deceased  was  away  from  his  place,  but 
for  what  reason  did  not  appear,  and  was  • 
seen  going  at  a  run  towards  the  door,  to  be 
there  before  the  train.  There  was  blood 
on  the  ground  near  the  door,  but  none  on 
the  door,  nor  anything  to  show  that  de- 
ceased was  struck  before  the  train  reached 
the  door  and  dragged  to  it  by  the  train. 
Held  not  sufficient  evidence  of  contributorv 
negligence  to  require  a  verdict  for  defend- 
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ant— South-West  Ya.  Imp.  Ck>.  t  Smith't 
Adm'r,  (Va.)  8e5. 

18.  Nor  would  contributory  negligence 
be  necessarily  inferred  from  the  fact  that 
deceased,  without  signal  or  orders,  attempt- 
ed rashly  to  open  the  door  in  order  to  pre- 
vent the  possible  consequences  to  himself 
of  a  collision  between  the  door  and  the 
train. —Id. 

MAYHEM. 

What  oonstitates. 

1.  Under  Code,  Ga.  g§  4889,  4847,  defin- 
ing mayhem,  and  punishing  injuries  to  the 
private  parts  not  amounting  to  castration, 
the  willfu)  and  malicious  injuring,  wound- 
ing, or  disfiguring  the  private  parts  of  a 
woman,  with  the  Intention  to  disfigure  the 
same,  is  mayhem. — Kitchens  v.  State,  (Ga.) 
209. 

Indictment. 

2.  The  nature  and  character  of  the  injury 
need  not  be  set  forth  more  specifically  than 
in  the  general  words  of  Code  Ga.  §4847,  re- 
lating to  injuries  to  the  private  parts  not 
amounting  to  castration.— Id. 

8.  Where  the  indictment  alleges  that  the 
person  whose  private  parts  were  injured 
was  a  female,  that  is  equivalent  to  a  direct 
allegation  that  the  injury  did  not  amount 
to  castration. — Id. 

MECHANICS'  UENa 

Frooeedings  to  perlbot. 

1.  Where  the  parties  to  a  contract  for  the 
erection  of  a  building  agree  that  it  shall  be 
considered  as  completed  before  the  last 
work  is  actually  put  on  it,  the  90  days 
within  which  Acts  Va.  1888-84,  p.  686,  al- 
lows a  mechanic's  lien  to  be  filed,  com- 
mence to  run  from  that  time,  and  not 
from  the  time  of  the  actual  completion  of 
the  building.  —  Franklin  Bt.  M.  K  Church 
V.  Davis,  (Va.)  245. 

Priority. 

2.  The  lien  of  a  contractor  or  mechanic 
for  improvements  is  not  a  charge,  as 
against  prior  liens  or  incumbrances  put 
upon  the  property  by  a  previous  owner, 
and  duly  recorded.  —  National  Bank  ¥• 
Danforth,  (Ga.)  646. 

Merger. 

Of  equitable  title,  see  TruUi,  L 

Minor. 

See  Infancy. 

Authority  to  perform  arrest,  see  Arreii,  8. 
Sales  of  liquors  to  minor,  see  IfUomUaiing 
lAquoTi,  5,  9. 


MOBTGAaES. 

See,  alto,  OhoM  Mmiifoge: 
Lien  of  mortgagee,  see  Ideru,  1. 
Subrogation  of  second  mortgagee,  see  Sub- 
rogation. 
Taxes  paid  by  mortgagee,  see  Taxation,  6. 
When  void  for  usury,  see  Umry,  8. 

Wliat  oonstitateB. 

1.  A  deed  which  conveys  land  absolntely. 
though  another  instrument  is  simultane- 
ously executed  providing  that  the  deed  is 
to  be  redeliverea  to  the  grantor  to  be  can- 
celed, upon  the  payment  of  a  specified  sum 
on  a  day  named,  is  not  a  common  mort- 
gage, because  intended  to  pass  title, 
though  made  as  a  security  for  a  debt.-.- 
McLaren  v.  Olark,  (Ga.)  280. 

2.*  Whether  a  deed  infected  with  asury  be 
made  under  the  act  of  1871,  (Gode  Ga.  § 
1969,)  or  under  the  general  law,  it  is 
equally  void  as  title;  and  cannot  have  ef- 
fect as  an  equitable  mortgage,  because, 
unless  title  passes,  an  equitable  mortgage 
is  not  created  by  a  conveyance  of  land.— 
Id. 

Construotion  and  efTeot. 

8.  A  debtor  gave  a  mortgage  on  bis  erop 
and  assigned  four  notes,  and  the  truat-deed 
securing  them,  to  secure  advances  from  de- 
fendants. PlaintiH,  who  held  a  mortgage 
on  the  debtor's  farm,  wrote  to  defendanu 
that  he  would  see  that  their  lien  on  the 
crop  should  not  be  disturbed,  and  would 
save  them  harmless  on  account  of  tbe  debt 
secured  by  his  mortgage.  Defendants  re- 
ceived this  letter,  together  with  one  from 
Slaintifl!  to  their  attorney,  stating  that  the 
ebtor  had  agreed  to  assign  to  plaintiff  all 
his  interest  in  the  crops  and  notes,  subject 
to  defendant's  lien  of  $1,600,  and  that  if 
this  was  satisfactory  plaintiff  would  agree 
that  the  debtor  should  not  be  disturbednn- 
til  defendants  got  their  money  out  of  the 
notes  and  crops,  at  which  time  they  were 
to  assign  the  notes  to  him.  MM,  that 
these  two  papers  together  constituted  the 
contract  between  the  parties,  and  limited 
defendant's  lien  on  the  crops  and  notes  to 
the  sum  of  91,500.— Eitchln  T.  Grandv^. 
(N.  C.)  668. 

4.  Defendants  had  advanced  $1,500  to 
the  mortgagor,  on  account  of  which  they 
had  received  a  payment.  Held,  that  their 
lien  on  the  notes  extended  only  to  the  bal 
ance,  and  did  not  include  a  charge  for 
liquidated  damages  for  breach  of  one  of 
the  conditions  contained  in  the  mortgage. 
— Id. 

5.  A  debtor,  to  secure  advances  from  de- 
fendants, assigned  four  notes,  and  a  trust 
deed  which  secured  these  notes  and  so 
earlier  one  purchased  by  defendants  from 
the  holder.    The  trust  deed  provided  for  s 
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sale  of  the  land  on  default  in  the  payment 
of  any  of  the  notes  and  the  application  of 
the  proceeds  to  the  amount  unpaid  on  the 
Dotes.  The  property  sold  for  less  than  the 
amount  then  due.  Held,  that  the  first  note 
was  entitled  to  share  only  ratahly  in  the 
proceeds. — Id. 

Bights  of  mortgagee. 

6.  A  mortgagee  is  entitled  to  the  posses- 
sion of  the  land;  and,  in  the  absence  of 
agreement  to  the  contrary,  to  the  crops 
produced  on  it.  and  his  rights  a^e  not 
abridged  by  an  unnecessary  clause  ex- 
pressly conveying  those  crops  to  him,  and 
providing  that  they  should  not  be  removed 
in  any  year  until  the  installment  due  that 
year  should  be  paid.—  Coor  v.  Smith,  (N. 
C.)  669. 

Foreclosure. 

7.  Where  the  defenses  to. a  foreclosure 
are  invalidity  of  the  mortgage  and  pay- 
ment of  the  mortgage  debt,  it  is  error  for 
the  court,  after  deciding  the  first  point  in 
favor  of  the  defendant,  to  refuse  to  pass 
on  the  second,  since  a  money  judgment 
could  hav6  been  rendered  for  the  debt,  if 
unpaid.— Qleaton  v.  Gibson,  (a  C.)888. 

8.  Where  a  deed  of  trust  is  executed  in 
-which  the  wife  joins,  and  there  are  liens 
on  the  land  both  before  and  after  the  trust 
deed,  the  wife  has  no  contingent  right  of 
dower  except  in  the  surplus,  after  the 
trust  lien  is  paid  in  full;  and  in  such  case 
the  decree  ought  to  provide  that  the  land 
should  be  sold  clear  of  the  wife's  contin- 
gent right  of  dower,  if  it  appears  at  the 
sale  it  is  necessary  to  pay  the  full  amount 
of  the  trust  lien.  If  not,  it  should  be  sold 
subject  to  the  dower.— Barbour  v.  Tomp^ 
kins,  (W.  Va.)  1. 

9.  In  an  action  to  foreclose  a  mortgage, 
the  answer  alleged,  by  way  of  counter- 
claim and  defense,  that  an  extension  of 
the  mortgage  had  been  given,  defendants 
agreeing  to  pay  13  per  cent,  interest  after 
such  extension;  that,  under  this  agree- 
ment, defendants  had  paid  9484.18  inter- 
est. $d5a78  before  and  $148.40  after  the 
passage  of  the  usury  law  8.  C.  Dec.  21, 1882; 
that  under  such  law  all  said  interest  was 
forfeited,  and  recoverable  as  a  counter- 
claim, and,  in  addition,  double  the  sum  of 
$148.40,  interest  paid  since  the  passage  of 
such  law.  HM,  that  a  demurrer  to  such 
answer,  as  improperly  uniting  a  defense 
and  counterclaim,  was  properly  over- 
ruled, as  the  defect  is  remediable,  not  by 
demurrer;  but  by  motion  to  make  more 
distinct  and  specific.  —  McGown  v.  Mc- 
»vreen,(S.C.)45. 

10.  Neither  is  such  answer  demurrable 
as  not  stating  facts  sufficient  to  constitute 
a  defense,  at  under  act  8.  0.  Dec.  21, 1882, 
providing  that  interest  at  the  rate  of  10  per 
cent,  may  be  contracted  for,  and  that  "any 


person  who  shall  receive  as  interest  any 
greater  amount  *  *  *  shall,  in  addition 
to  the  forfeiture  herein  provided  for,  for- 
feit also  double  the  amount  so  received, ' 
etc.,  the  facts  stated  are  a  defense  so  ffx 
as  double  the  amount  of  interest  paid  sime 
the  passage  of  such  act  is  concerned.— Li. 

11.  Where  plaintiff's  demurrer  to  the 
answer  in  snob  case  has  been  overrule  J, 
plaintiff  is  not  entitled  to  judgment  on 
the  pleadings. — Id. 

Power  of  sale. 

12.  Under  Code  Va.  1878,  c.  174,  §8  8.  9, 
authorizing  a  court  on  the  motion  of  an 
interested  party  to  appoint  a  trustee  in 

Slace  of  a  deceased  trustee,  to  execute  a 
eed  of  trust,  the  grantor  and  other  per- 
sons interested  having  had  10  days'  notice 
of  the  motion,  an  order  not  showing  on. 
whose  motion  it  was  made,  nor  that  the' 
proper  parties  had  notice  or  were  before 
the  court,  is  invalid.  —  Pitzer  v.  Logan, 
(Va.)885. 

18.  A  preliminary  injunction  restraining 
a  trustee  from  selling  land  under  the  trust 
deed  was  dissolved  at  the  hearing,  and  the 
trustee  ordered  t6  sell  and  report  to  the 
court.  Held,  that  the  sale  was  a  judicial 
one,  and  that  it  was  error  to  order  it  with- 
out an  account  of  liens  on  the  land  being 
first  taken,  it  if)>peaTing  that  such  lient 
existed.- Alexander  v.  Howe,  (Va.)  248. 

MUNICIPAL  COBPOBA- 
TIONS. 

See,  also.  Bridges;  Counties;  Highways, 

Liability  in  garnishment  proceedings,  see 

Garnishment,  1. 
Ordinances,  see  Evidence,  1.  2. 
Violation  of  ordinances,  see  ConsUtutwnaX 

Law,  2. 

Ordinances. 

1.  Under  an  ordinance  imposing  a  fixed 
penalty  for  "each  and  every  offense,**  the 
continuing  to  carry  on  the  business  consti- 
tuting the  offense,  after  the  filing  of  an  in- 
formation, constitutes  a  new  offense.— In 
re  Ja^er,  (8.  C.)  005. 

2.  An  ordinance,  regulating  speed  of 
trains  and  requiring  flagmen  or  watchmen 
to  be  kept  at  crowded  crossings,  is  author- 
ized under  the  general  grant  of  police  pow- 
ers in  the  city's  charter.- Western  &  A.  R. 
Co.  V.  Young,  (Ga.)  912. 

Control  of  streets. 

8.  Acts  Ga.  1857,  p.  182,  providing  that 
the  legislature  may  authorize  municipal 
corporations  to  sanction  encroachments  on 
their  streets  for  a  reasonable  compensa- 
tion, does  not  empower  the  mayor  and 
council  to  grant  to  a  railroad  company  a 
block  of  land  80  by  480  feet,  in  one  of  the 
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busy  •treets  of  the  oity,  for  a  depot,  to  the 
iDJury  of  adjoiDing  property  nolders.  — 
Daly  v.  Georgia,  8.  &  F.  R.  Co.,  (Qa.)  146. 
'  4.  Nor  is  a  return  to  the  city  of  10  acres 
of  land  granted  to  the  railroad  company 
8och  a  ^'fair  and  reasonable  compensation 
in  money  "  as  is  contemplated  by  the  stat- 
ute.—Id. 

5.  The  fee  to  the  streets  in  the  city  of 
Macon  is  in  the  state,  and  without  legisla- 
tive sanction  the  citv  cannot  authorize  a 
railroad  company  to  lay  its  traclts  and  use 
its  engines  therein;  nor  is  such  power  con- 
ferrea  by  the  general  clause  in  the  charter 
giving  to  the  city  the  power  to  control  its 
streets.— Id. 

Defeotiye  streets. 

6.  Code  W.  Va.  c.  48,  g  68.  impo9es  an  ab- 
.  solute  liability  upon  towns  for  injuries 
'through  the  failure  of  the  authorities  to 

keep  in  repair  those  sidewalks  within  the 
corporate  limits,  which  they  have  opened, 
and  treated  as  public  sidewalks,  and  a  per- 
son injured  by  a  defective  sidewalk  is  not 
required  to  allege  in  his  declaration,  or 
prove,  that  defendant  had  notice  of  the  de- 
tect or  want  of  repair  in  the  sidewalk. — 
Chapman  v.  Town  of  Milton,  (W.  Va.)aa.* 

7.  Plaintiff  must  allege  and  prove  that 
the  sidewalk  on  which  tne  injury  occurred 
was,  at  the  time  and  place^^here  the  injury 
was  sustained,  controlled  and  treated  by 
the  town  authorities  as  a  public  sidewalk, 
and  opened  as  such.— Id.* 

Actions. 

8.  Though  a  charter  incorporates  a  city 
under  the  name  and  style  of  the  city  of  Q., 
yet  as  it  also  declares  that  the  municipal 
government  is  vested  in  a  mayor  and  al- 
dermen, **who  shall  be  styled  the  mayor 
and  council  of  the  citv  of  G.,  and  by  that 
name  are  hereby  made  a  body  corporate; 
as  such,  they  may  sue  or  be  sued,* — a  suit 
against  ''the  mavor  and  council  of  ^e 
city  of  G. "  is  well  brought,'  so  far  as  the 
corporate  name  is  concerned.— City  of 
Gainesville  v.  Caldwell,  (Ga.)  99. 

Murder. 

See  Homicide,  1,  2. 

Name. 

Wrong  middle  initial,  see  Arhiiratum  and 
Award,  8. 

Navigrable  Waters. 

Obstruction,  see  OoujUiet,  & 

NEauaBNOB. 

Contributory,  see  Oarritra,  16;  Highwaya, 
Liability  of  master,  see  MaaUr  and  Servant, 
4-9. 


Li  ability  of  railroad  companies,  see  £0*1- 
road  Oompanies,  2-18. 

Wl&at  oonstitutes. 

1.  Thoueh  a  horse  be  very  sensible.  Terr 
gentle,  ana  accustomed  to  stand  nnlutched 
at  his  owner's  door  in  a  busy,  noisy  street. 
yet,  if  he  be  fancy,  stylish,  restless,  and 
very  high-strung,  the  jury  may  infer  negli- 
gence from  leaving  him  loose  elsewhere  id 
tne  same  or  another  street,  unattended, 
except  by  the  owner  watching  him  from  a 
distance  of  five  or  six  feet— Phillips  ▼.  De 
Wald,  (Ga.)  151.* 

Proximate  cause. 

2.  When  a  horse,  negligently  left  unat- 
tended in  the  street,  injures  a  person,  the 
negligence  of  the  owner  is  the  proximate 
cause,  although  the  horse  is  frishtened 
from  a  slow  pace  to  a  run  by  the  efforts  of 
third  parties  to  catch  him.— Id. 

Contributory  negligenoe. 

8.  Due  care  for  its  own  safety  in  a  child 
nine  years  of  age  is  such  care  as  its  ca- 
pacity, mental  and  physical,  fits  it  for  ex- 
ercising in  the  actual  circumstances  of  the 
occasion  and  situation.  Neither  the  aver- 
age child  of  its  own  age,  nor  the  prudent 
man,  is  a  standard  by  which  to  measure 
its  diligence.  Such  care  as  the  capacity  of 
the  particular  child  enables  it  to  use,  nat- 
urallv  and  reasonably,  is  all  that  the  law 
requires.— Western  &  A.  R.  Co.  ▼.  Toong. 
(Ga.)912.* 

4.  In  an  action  for  negligently  ceasing 
death,  a  charge  that,  if  the  negligence  of 
defendant  caused  the  accident,  and  de- 
ceased was  without  fault,  plaintiff  oonld  re- 
cover the  full  pecuniary  value  of  the  life  of 
deceased,  is  not  erroneous,  for  insuffi- 
ciently stating  the  doctrine  of  contribu- 
tory negligence,  when  taken  in  connection 
with  another  portion  of  the  charge,  in  the 
language  of  Code  Ga.  1882,  g§  S&78.  a031 
that,  if  plaintiff  could  have  aToided  the 
effect  of  defendant's  negligenoe  by  ordi- 
nary care,  he  cannot  recover,  and  that 
damages  cannot  be  recovered  when  the 
injury  is  caused  by  plaintifTs  own  negli- 
gence.— Central  R  R.  &  B.  Co.  t.  Nastu 
(Ga.)  808. 

6.  A  refusal  to  charge  that  thouRh  ''the 
engineer  was  guilty  of  great  negligence, 
yet  plaintiff  cannot  recover  if  decease<l 
♦  ♦  ♦  failed  to  observe  proper  care,  "and 
giving  the  substance  in  the  words  of  Qen.  St 
b.  C.  §  152»,  providing  that  plaintiff  cannot 
recover  where  the  injury  was  caused  by  de 
fondant's  negligence,  if  *'the  person  in- 
jured *  *  »  was,  at  the  time,  •  ♦  • 
guilty  of  gross  or  willful  negligence* 
which  contributed  to  the  injury.  Is  not 
error.— Petrie  v.  Columbia  &  Q.  R.  Co.. 
(8.  C.)515. 

6.  Where  the  court,  on  the  defense  of 
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contribafort  negligence,  in  sn  action 
against  a  railroad  company  for  negligently 
killing  plaintiff's  intestate,  properly  de- 
fined fiTOss  negligence,  and  said,  did  de- 
ceased *go  upon  that  track  willfully? 
*  ♦  •  Willful  negligence  is  where  one 
^mllfulTy  places  himself  in  a  place  of 
known  danger,  as  was  illustrated  to  yon  in 
the  case  of  one  going  upon  the  track  for 
the  purpose  of  committing  suicide"-^ the 
Jury  would  not  be  left  to  infer  that  there 
could  have  been  no  gross  negligence  of 
deceased,  unless  she  went  upon  the  track 
for  the  purpose  of  committing  suicide. — Id. 

Svidenoe* 

7.  In  an  action  for  negligently  causing 
death,  a  charge  that  ** plaintiff  is  limited  to 
the  proof  of  the  particular  acts  of  negli- 
gence on  the  part  of  defendant,  as  to  the 
cause  of  the  homicide,  which  are  set  out  in 
the  declaration,  and  that  proof  of  other 
acts  of  negligence  will  not  authorize  a  re- 
coTery.  unless  the  jury  be  satisfied  from 
the  evidence  that  the  negligence  charged 
has  been  proven,  or,  if  several  acts  of  neg- 
ligence be  charged,  that  one  or  more  of 
them  has  been  proven,  and  shown  to  have 
occasioned  the  disaster,"  is  not  error,  as 
meaning  that  proof  of  other  acts  than 
those  charged  would  under  certain  circum- 
stances authori£e  a  recovery.— Central  R. 
R.  &  B.  Co.  V.  Nash,  (Ga.)8()6. 

NEGOTIABIiE  INSTBir- 
MBNTS. 

See,  also.  Usury, 
Transfer,  see  Oarrier$,  3. 
Validity,  see  Husband  and  Wife,  12. 

Kotioe  of  protest. 

A  snrety,  whpse  residence  and  place  of 
business  is  just  outside  of  the  corporate 
limits,  and  only  206  yards  distant  from  the 
post-office  of  the  city  where  protest  is 
made,  his  residence  and  office  being  op6n 
on  the  day  of  protest,  though  he  himself  is 
absent  in  a  distant  city,  is  entitled  to  per- 
sonal service  of  notice  of  protest;  and  a 
drop-letter  sent  through  the  mail,  there  be- 
ing no  carriers,  is  insufficient— Brown  v. 
Bank  of  Abingdon,  (Va.)  857. 

NEW  TSIAL.     . 

For  failure  to  instruct,  see  THal,  7, 

In  criminal  cases,  see  Criminal  Law,  45-47. 

I^ewly  discovered  evidence,  see  Judgment, 

28. 
Yerdict  contrary  to  evidence,  see  Master 

and  Servant,  1. 

Beception  of  eridenoe. 

1.  Rejection  of  evidence,  and  charge  of 
the  oourt  as  to  immaterial  matter,  is  no 


cause  for  new  trial.— Dannenberg  v.Guern• 
seT.(G8.)la5. 

2.  The  admission  of  incompetent  evi- 
dence in  depositions,  of  verv  slight  impor- 
tanoe,  not  probably  influencing  the  verdict, 
is  not  sufficient  ground  to  reverse  the  ver- 
dict—Glover V.  Flowers.  (N.  0.)679. 

8.  In  an  action  against  a  city  for  injuries 
arising  from  a  defective  awning,  a  new 
trial  will  not  be  granted  after  a  verdict  for 
plaintiff,  for  the  admission  of  evidence  as 
to  the  condition  of  other  awnings,  the  de- 
fendant having  first  introduced  similar  tes- 
timony, as  the  evidence,  whether  relevant 
or  not,  is  not  likelv  to  have  misled  the 
jury.  —  City  of  Gainesville  v.  Caldwell, 
(Ga.)  99. 

Instruotions. 

4.  A  new  trial  will  be  granted  where  a  jus- 
tice charges  on  certain  questions  irrelevant 
to  anvthing  in  the  record,  and  adds  under 
this  *^you  will  find  your  verdict  **— Travel- 
ers' Ins.  Co.  V.  Jones,  (Ga.)  88. 

Disquallfloation  of  jury. 

5.  A  new  trial  will  not  be  granted  for  the 
disqualification  of  a  juror  for  matter  that 
is  a  principal  cause  of  challenge,  which 
existed  before  he  was  elected  and  sworn, 
but  which  Was  unknown  to  the  party  until 
after  the  trial,  and  which  coula  not  have 
been  discovered  by  ordinary  diligence,  un- 
less it  appears  from  the  whole  case  that 
the  party  suffered  inlustice  from  the  fact 
that  such  juror  served.— Beck  v.  Thomson, 
(W.  Va.)447. 

6.  C.  W.  P.,  a  colored  person  under  21 
years  of  age,  was  not  on  the  official  jury- 
list,  but  was  actually  serving  on  the  regu- 
lar panel  under  the  name  of  C.  F.  C.  F.,  a 
white  man,  was  the  juror,  whose  name  was 
on  the  official  list,  but  he  was  not  sworn  of 
the  panel,  ffeld  that,  where  no  challenge 
was  made  before  he  was  examined  and 
sworn,  it  is  no  ground  for  a  new  trial.— 
Burns  v.  State,  (Ga.)  88. 

Verdict. 

7.  The  trial  court  mB;y,  in  its  discretion, 
set  aside  a  verdict,  and  award  a  new  trial, 
where  the  evidence  is  contradictory;  but  a 
new  trial  should  be  granted  only  where  the 
verdkt  is  against  the  weight  of  evidence. 
Woods,  J.,  dissenting.— Ruffner's  Heirs  v. 
Hill,(W.  Va.)18. 

8.  The  parol  evidence  being  conflicting 
as  to  whether  the  note  in  suit  embraces  the 
whole  or  only  a  part  of  the  ijrice  of  certain 
premises,  ana  the  writte  j  evidence  tending 
strongly  to  support  the  former  theory,  and 
the  jury  having  adopted  the  latter,  it  was 
no  abuse  of  discretion  to  grant  a  first  new 
trial,  so  as  to  have  the  question  further  and 
more  fully  examined. — Smith  v.  Eirkpat- 
rick,  (Ga.)  258. 

9.  That  a  verdict  is  too  small  is  no  injury 
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to  the  defendant,  and  no  canse  for  a. new 
trial  at  his  instance,  though  he  believe  that 
the  verdict  should  have  been  larger,  or 
nothing.— Roberto  v.  Rigdon,  (Qa.)  748. 

10.  A  verdict  excessive  to  ihe  amount  of 
50  cents  only,  will  not,  therefor,  be  set 
aside,  but  judgment  thereon  will  be  af- 
firmed, with  direction  to  the  prevailing 
party  to  write  off  the  excess.— Danneberg 
V.  Guernsey,  (Qa.)  106. 

Mistake  in  testimony. 

11.  Discovery,  after  the  trial,  that  a  wit- 
ness for  the  prevailing  party  made  a  mis- 
take in  his  testimony,  is  not  cause  for  a 
new  trial,  when  a  correction  of  themistalse 
would  not  be  decisive  of  the  controversy, 
and  when  there  is  no  explanation  of  why 
the  fact  touching  which  the  mistake  was 
made  was  not  correctly  shown  by  other 
witnesses.— Brinsonv.  Faircloth,  (Qa.)  038. 

Newly-discovered  evidence. 

12.  Newly  -  discovered  evidence,  going 
merely  to  the  credit  of  a  witness,  even  of 
a  sole  witness,  is  not  cause  for  a  new  trial. 
—Hunt  V.  State,  (Ga.)  143.» 

13.  Kewly-discovered  evidence,  of  the 
same  kind  as  that  which  was  used  on  the 
trial,  and  going  to  the  same  point,  is  cu- 
mulative, and  therefore  not  cause  for  a 
new  trial.— Brinson  v.  Faircloth,  (Ga.)  02a 

14.  Newly -discovered  evidence  which  is 
merely  cumulative,  and  is  contradicted  by 
evidence  already  in  the  case,  is  not  ground 
for  new  trial.  Hinton,  J.,  dissenting.— 
Tate  V.  Tate,  (Va.)352.» 

15.  A  motion  for  new  trial,  founded  on 
an  affidavit  of  newly-discovered  evidence, 
which  fails  to.  show  the  character,  rele- 
vancy, and  materiality  thereof,  will  be 
overruled.— Swisher  v.  Halone,  (W.  Va.) 
489. 

16.  It  must  be  shown  that  the  newly -dis- 
covered evidence  was  unknown  at  the  trial, 
and  could  not,  by  the  use  of  reasonable  dili- 
gence, have  been  learned.— Robinson  v. 
Veal,  (Ga.)  159.» 

KOnOE. 

B(ma  fide  purchasers,  see  Vendor  and  V&n- 

dee,  12, 18. 
Of  administrator's  sale,  see  Bxecviare^imd 

Adminiitratara,  27. 

protest,  see  Negotiable  Inatrumsnte. 
Possession  as  notice  of  title,  see   Vmditr 

and  Vendee,  lU 
Publication,  see  Beeheai,  1-4 

NUISANCE. 

Civil  remedies— Abatement. 

1.  The  obstruction  of  a  private  way  Is  a 
private  nuisance,  for  the  abatement  of 
which  the  magistracy  of  the  district  in 
Georgia  has  ]urisdiction,  though  the  ordi- 


nary may  also  have  concurrent  Jurisdictioa. 
—Holmes  V.  Jones.  (Ga.)  168. 

Action  for  damages. 

8.  The  provision  in  the  Georgia  constitu- 
tion of  1877,  that  where  private  property 
is  damaged  for  public  use  Just  compensa- 
tion shall  be  made,  does  not  authorize  an 
action  against  a  city  for  damages  caused 
by  the  construction  of  sewers,  brought 
more  than  four  years  after  the  work  was 
done,  on  the  ground  that  the  same  is  a  con- 
tinuing nuisance.— Atkinson  v.  City  of  At- 
lanta, (Ga.)  693. 

Office  and  Officer. 

See  Judge;  Juaticee  of  the  Peace. 
Actions  to  try  title,  see  BleeHone  and  Votertt. 
Assault  by  officer,  see  AeaauUandBaUerjf.  4. 
Liability  of  sheriff  for  wrongful  levy,  see 

Execution,  4, 6. 
Official  oath,  see  Jndietmeni  and  Injormor 

tion,l. 

Ordinance. 

See  MunieipcU  Uorporatione,  1,  & 
Proof  of,  see  SMdenee,  1,  2. 
Violation  of,  see  OonsUiutianal  Law,  9. 

.  Parent  and  Child. 

Evidence  of  legitimacy,  see  Baeiardy,  1. 

PABTIES. 

Defendant,  necessary  parties,  see  Certio' 
ran;  Orediiora' BiU,S,A:Bquitif,19;  Exe- 
cution, 14;  J^aney,  8;  Vendor  and  Ven- 
dee,!. 

proper  parties,  see  Executore  and  Ad- 

minietraiore,  11. 

Misnomer,  see  Sxemptione,  1. 

Non -Joinder,  see  It^unction,fL 

Plaintiff,  necessary  parties,  see  Bonde; 
Guardian  and  Ward,  2. 

parties  in  interest,  see  Equity,  16. 

proper  parties,  see  Carriere,Z\  Tmetefi. 

Necessary. 

One  having  a  charge  affainst  land  is  not 
a  necessary  party  to  a  bUl  by  a  Jadgment 
creditor  to  snbject  it  to  his  judgment,  at 
the  purchaser  takes  only  the  interest  of  the 
debtor.-rMoore  t.  Bruce,  (Va.)  195. 

PABTinON. 

By  judicial  proceedings. 

1.  A  will  directed  certain  property  to  be 
divided  between  the  children  of  H.  and  M. 
The  latter  filed  a  bill  in  behalf  of  himself 
and  children,  alleging  that  they  were  en* 
titled  to  a  portion  of  the  property;  that 
the  executor  had  refused  to  turn  it  over; 
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&nd  prayedparHtion,  and  aoonttructioii  of 
the  will.  Tne  executor  admitted  the  facts 
alleged.  Beld,  that  under  Code  Ga.  §  8188. 
providing  that  equity  has  juriBdiction  in 
cases  of  partition  whenever  the  remedy  of 
the  law  IS  insufficient,  or  a  proceeding  in 
equity  more  suitable,  the  court  could  ren- 
der a  decree  of  partition,  and  that  it  was 
binding  on  a  child  of  M.  not  bom  until 
after  its  rendition. —Mayer  v.  Hover,  (Ga.) 

56a 

"When  allowed. 

2.  The  heirs  of  the  lessor  cannot  have 
partition  of  the  leased  premises  during  the 
term  of  a  lease  to  a  portion  of  them.— -Can- 
non V.  Lomax,  (S.  C.)  629. 

8.  On  overruling  a  demurrer  to  the  an- 
swer alleging  the  existence  of  the  lease, 
the  cause  may  be  referred,  with  leave  to 
plaintifl  to  attack  the  validity  of  the  lease. 
— ^Id. 

PABTNEBSHIP. 

Execution  against,  see  Execution,  2. 

Power  of  partner  to  bind  firm. 

1.  A  partner  competent  to  contract  for 
the  firm  is  competent  to  make  time  of  the 
essence  of  the  contract— Van  Winkle  v. 
Wilkin8,(Ga.)644.* 

2.  Though  one  partner  cannot  usually 
bind  his  copartner  by  an  instrument  under 
seal,  a  sealed  power  of  attorney  to  confess 
judgment,  executed  in  behalf  of  a  firm  by 
one  member,  will  be  held  valid  on  collateral 
attack  of  the  judgment,  when  there  is  no 
proof  that  the  copartners  were  not  con- 
senting to  its  execution,  as  such  a  power 
need  not  be  under  seal. — Alexander  v. 
Alexander,  (Va.)  886.» 

Settlement. 

8.  A  member  of  a  firm,  engaged  in  con- 
Btmcting  a  street  railroad,  gave  his  check 
to  the  railroad  company  for  $2, 600,  and  the 
company  passed  it  to  the  firm.  Bubse- 
qnentiy  the  partners  had  a  settiement;  but 
a  witness  wno  had  assisted  them  therein 
testified  before  the  auditor  that  neither  the 
check,  nor  the  profits  nor  losses  of  con- 
stmcting  the  railroad,  were  included  in  it. 
J3M,  that  the  auditor  erred  in  finding  that 
aach  setUement  was  a  full  and  complete 
settiement  of  the  affairs  of  the  firm.— 
Thomas  v.  Gaboury,  (Ga.)  690. 

AotionB. 

4.  A  complaint,  the  caption  of  which 
mentions  the  individual  names  of  the  de- 
fendants, and  describes  them  as  **  partners, 
trading  under  the  firm  name  and  style  of 
M.  ft  Co.,**  averring  that  **the  defendants, 
the  said  firm  of  M.  ft  Co.  **  executed  the 
writing  sued  on,  setting  it  out  in  full,  suffi- 
ciently alleges  the  partnership  of  defend- 
ants.—Harle  V.  Morgan,  (&  C.)  487. 


5.  A  bill  to  subject  real  estate  of  the 
members  of  a  firm  consisting  of  M.»  J.,  and 
B.  to  two  Judgments,  one  against  the  firm 
and  one  against  J.  and  B.,  is  not  multi- 
farious as  to  M.,  as  he  is  interested  in  hav- 
ing the  real  estate  of  his  partners  subjected 
to  the  firm  debts  rather  than  their  own.— 
Alexander  v.  Alexander,  ( Va.)  886. 

PAYMENT. 

See,  also,  Accord  and  SaUsfcietion. 

What  oonatitates* 

1.  An  instruction  that  an  account  for 
lumber  received  from  defendants'  brothers 
could  not  be  idlowed  as  payment  on  a  note 
sued  on,  unless  plaintiff  '^expressly  sgreed* 
that  it  should  go  as  a  payment,  is  errone- 
ous, since  the  Jury  might  find,  from  the 
facts  and  circumstances,  that  plaintiff  re- 
ceived the  lumber  as  a  payment — Griffin  v. 
Petty.  (N.  C.)  720. 

Presumption  of  payment. 

2.  Rev.  Code  N.  C,  c.  65,  §  18,  providing 
that  presumption  of  payment  snail  arise 
within  10  years  after  the  right  of  action 
shall  have  accrued,  is  not  a  statute  of  lim- 
itations, but  raises  a  presuniption  which 
may  be  rebutted.— Currie  v.  Clark,  (N.  C.) 
805. 

8.  Payment  by  the  principal  of  the  an- 
nual interest  on  a  Joint  and  several  bond 
rebuts  the  presumption  of  its  payment  at 
the  expiration  of  20  years  from  maturity  as 
to  botn  principal  and  surety,  though  the 
latter  had  forgotten  the  fact  of  his  surety- 
ship.—Dickson  V.  Gourdin,  (B.  C.)  510. 

4.  A  decree  of  a  probate  court,  on  the  pe- 
tition of  a  distributee,  partially  settling  the 
accounts  of  an  administrator,  distributing 
assets,  and  directing  the  payment  of  a 
debt,  the  only  object  of  the  proceeding  be- 
ing such  distribution,  neither  the  admmis- 
trator  nor  any  creditor  being  served  with 
process,  or  in  any  way  made  parties,  will 
not  prevent  the  presumption  of  payment 
of  the  debt  arising  from  lapse  of  time.— 
Wilson  V.  Wilson,  (8.  0490. 

5.  Where,  in  a  proceeding  to  enforce  a 
Judgment,  the  evidence  shows  that  at  the 
time  of  the  issue  of  execution  the  principal 
debtor  had  no  personalty  out  of  which  it 
could  have  been  satisfied,  and  that  an  exe- 
cution against  the  same  defendants  was 
about  a  year  before  returned  *'no  effects," 
and  the  surety  testifies  in  the  case,  but  does 
not  say  that  the  execution  has  been  satis- 
fied, there  is  no  presumption  of  payment, 
though  the  execution,  issued  14  years  be- 
fore, has  not  been  returned,  notwithstand- 
ing the  provision  of  Code  Va.  1887,  §  909, 
making,  in  an  action  against  the  sheriff, 
the  non-return  of  an  execution  prima  facts 
proof  that  the  money  has  been  collected. 
--Paxton  V.  Rich,  (Va.)  681. 
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AppUoation. 

6.  Where  it  appears  by  an  inspection  of 
a  deed  of  trust,  and  the  receipts  executed 
for  payments  thereon,  that  the  parties  hare 
themselves  applied  the  payments,  as  be- 
tween particular  debts  secured  by  the  deed, 
a  court  will  not  disturb  the  application. — 
Pitzer  V.  Logan,  (Va.)  886. 

7.  Where  a  wife  executed  a  mortgage  on 
her  estate  to.  secure  advances  to  be  made 
to  her  through  her  husband,  the  husband 
being  allowed,  by  the  terms  of  the  bond, 
to  use  the  advances  in  his  own  business, 
the  mortgagees  may  apply  payments  made 
by  the  husband,  without  special  instruc- 
tions as  to  their  application,  to  the  satisfac- 
tion of  his  own  debt  to  them,  rather  than 
to  the  mortgage  of  the  wife.— Greig  y. 
Smith,  (S.  C.)  610. 

Pleading. 

8.  A  plea- of  payment  should  conclude 
to  the  country;  and,  where  payment  is 
pleaded,  plaintiff  may,  without  the  formal 
addition  of  the  similiter,  proceed  to  trial  as 
though  the  issue  had  been  formally  Joined. 
—Kinsley  y.  Monongalia  County,  ( W.  Va-> 
445. 

PBRJUKY. 

Competency  of  conyict  to  testify,  see  Wit- 
ness, 2. 

Evidenoe. 

Defendant  testified  that  the  prosecutrix, 
when  accompanied  by  another  woman, 
made  certain  proposals  to  him  in  his  shop. 
These  two  women  and  another  witness  tes- 
tified that  at  the  time  the  proposals  were 
alleged  to  have  been  made  the  prosecutrix 
did  not  enter  the  shop,  nor  speak  to  defend- 
ant, and  this  was  the  only  time  she  visited 
the  shop  with  another  woman.  HM  suffi- 
cient corroboration  of  the  testimony  of 
the  prosecutrix  to  authorize  conviction  of 
perjury.— Flemisier  y.  State,  (Ga.)  642. 

PHYSICIANS  AND  aXTBr 
aEONS. 

Special  tax. 

1.  Code  W  Va.  c.  160,  §  14.  prohibits  an 
itinerant  physician  from  practicing  medi- 
cine, an  itinerant  vendor  of  drugs,  etc.,  in- 
tended for  the  treatment  of  disease,  from 
selling  such  drugs,  or  any  one  from  treating 
diseases  with  any  dru^,  nostrum,  ointment, 
or  appliance  of  any  kind,  without  first  pay- 
ing a  special  tax.  Held,  that  an  indictment 
under  this  statute  might  charge  in  one 
count  that  the  defendant  did  all  the  things 
prohibited,  without  paying  the  special  tax. 
—State  V.  Ragland,  (W.  Va.)  424. 

2.  Proof  that  defendant  was  an  itinerant 
vendor  of  drugs  is  sufficient  to  sustain  the 


indictment,  and  the  general  finding  of 
guilty  will  not  be  set  aside.^d. 

FUBADINQ. 

Answer,  see  Mortgage;  9-11;  Set-Off  and 
Counter-Claim,  2;  TrueU,  2. 

Declaration  or  petition,  see  CounHee,  1; 
Eljectment,  4,  6;  False  Imprisonment;  Hus- 
band anfhd  Wife,  14;  Master  and  Servant, 
7;  Municipal  Corporations,  6;  Partnership, 
4;  Railroad  Companies,  1\  Specific  Fer- 
formanu,  6;  Trespaee,  2. 

Demurrer,  see  Judgment,  22. 

In  equity,  see  Equity,  6-^. 

Plea,  see  Creditort^  BiU,  5. 

of  justification,  see  Libel  and  Slander, 

8;  MaUciotts  Prosecution,  2-4. 

of  payment,  see  Payment,  8. 

effect  of.  see  Trial,  6. 

Declaration. 

1.  A  declaration  alleging  a  contract. 
plaintiff's  performance  and  defendant's 
breach  thereof,  whereby  plaintid'a  aos- 
tained  loss.and  defendant  became  indebted 
to  plaintiff,  states  a  cause  of  action;  the 
averment  of  defendant's  indebtedness  be- 
ing equivalent  to  an  allegation  of  damage. 
— Qarmany  y.  Savannah  Guano  Co..  (Ga.) 
104. 

Demurrer. 

2.  Where  a  count  contains  matter  which 
will  sustain  the  action,  and  also  matter 
upon  which  no  recovery  can  be  had,  a  de- 
murrer to  the  whole  count  must  be  oyer- 
ruled;  if  the  good  and  bad  in  the  count 
are  divisible  there  should  be  a  demurrer 
to  such  part  as  seta  up  matter  upon  which 
there  can  be  no  legal  reco very. —Newlony. 
Reitz,(W.  Va.)411. 

Answer. 

8.  A  special  plea,  setting  up  accord  and 
satisfaction,  and  covenant  not  to  sue,  is 
defective,  which  does  not  allege  what 
services  were  paid  for.  or  how  mucdi  was 
paid,  or  to  whom  the  plainUfl  stated,  or 
with  whom  he  agreed,  that  **he  did  not  in- 
tend to  sne.^  and  does  not  disciose  the 
nature  of  the  defense,  whether  accord  and 
satisfaction,  covenant  not  to  sue.  or  estop- 
pel.—Brunswick  &  W.  R  Co.  v.  Clem.  (Ga) 

Amendment. 

4.  After  sustaining  a  demurrer  to  a  com- 
plaint in  a  suit  by  an  administratrix  against 
a  county  f dr  the  death  of  her  intestate  by 
falling  through  a  bridge,  the  court  properly 
refused  to  permit  an  amendment,  so  as  to 
raise  the  question  whether  an  actipn  could 
be  maintained  for  such  damages  for  gen- 
eral administration, instead  of  for  the  oene- 
flt  of  the  surviving  family  of  the  deceased, 
as   such  amendment  would  change  the 
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purpose  of  t&e  action.— All  t.  Barnwell 
County,  (8.  C.)58.» 

5.  In  an  action  for  the  purchase  price  of 
ties  alleged  to  have  been  furnished  to  de- 
fendant, plaintiff  amended  his  declaration 
so  as  to  allege  that  they  were  furnished  par- 
suant  to  a  written  contract  under  seal  be- 
tween pi  An  tiff  and  one  P.,  who  claimed  to 
act  as  defendant's  agent,  which  had  been 
ratified  by  defendant.  EM,  that  the  action 
was  not  on  the  contract,  which  was  sim- 
ply a  memorandum,  and  tbat  a  motion  to 
dismiss  on  the  ground  that  the  contract 
could  be  ratified  only  by  an  instrument  un< 
der  seal  was  properly  aenied.>-Florida  M. 
&  0.  R  Co.  V.  Varnedoe,  (Qa.)  129. 

6.  A  declaration  showing  that  there  can 
be  no  cause  of  action  arising  out  of  the 
facts  stated,  there  is  no  error,  in  refusing 
to  permit  an  amendment  of  any  kind. — 
White  Star  Line  Steam-Boat  Co.  v.  Gordon 
County,  (Qa.)  231. 

7.  Where  the  bill  of  particulars  as  well 
as  the  declaration  represented  an  account 
arising  between  plaintiff  and  defendant, 
the  declaration  is  not  amendable  by  alleg- 
ing that  the  plaintiff  sues  a  transferee  of  a 
third  person.  Such  an  account  is  a  differ- 
ent cause  of  action  from  that  declared  up- 
on.—Barron  ▼.  Walker,  (Qa.)  872.» 

8.  In  an  action  for  an  overpayment  of  a 
legacy,  where  a  demurrer,  because  the  com- 
plaint did  not  state  a  cause  of  action,  was 
sustained,  with  leave  to  amend,  an  amend- 
ment stating  more  positively  facts  former- 
ly alleged,  and  alleging  additional  facts  to 
show  the  overpayment,  does  not  substan- 
tially change  tne  relief  sought.— Miller  v. 
Stark.  (S.  C.)  501. 

9.  Where  the  order  in  such  case  directed 
plaintiffs  to  state  certain  facts  more  dis- 
tinctly, and  to  amend  in  such  other  mat- 
ters as  they  might  be  advised,  and  the 
amended  complaint  stated  the  facts  as  re- 
quired and  set  out  additional  facts  to  show 
the  overpayment,  the  amendment  con- 
forms with  the  order  granting  leave.— Id. 

Bill  of  particulars. 

10.  Code  N.  C.  §  259,  provides  that  a 
party  need  not  **set  forth  in  a  pleading  the 
Items  of  an  account  therein  alleged;  but  he 
shall  deliver  to  the  adverse  party,  within 
10  days  after  a  demand  in  writing,  a  copy 
of  the  account, "  etc.  HM,  that  a  demand 
for  a  copy  of  the  account  was  not  author- 
ized, where  plaintiff  had  attached  a  bill  of 
particulars  to  the  complaint,  and  made  it 
a  part  thereof  by  reference.— Wiggins  y. 
Outhrie,  (N.  C.)  761. 

Varianoe. . 

11.^  The  written  assignment  of  an  ac- 
connt,  the  writing  not  being  declared  on, 
is  not  admissible  m  evidence  without  due 
proof  of  its  execution.— Barron  v.  Walker, 
(Oa.)  272. 


18.  By  faflnre  to  demur,  arid  by  replying 
to  the .  answer,  denying  its  allegations, 
plaintiff  waived  his  right  to  object  that  the 
defense  alleged  arose  after  the  action  was 
commenced.— Puffer  v.  Lucas,  (N.  C.)  734. 

POWEBS. 

Tostaxnentary. 

Under  Code  N.  C.  §  1498;  Rev.  St.  c.  46. 
§84;  Rev.  Code,  c.  40.  §  40.— providing  for 
the  sale  of  land,  as  directed  by  a  testator, 
by  an  administrator  with  the  will  annexed, 
—a  good  title  passes,  though  the  persons 
entitled  to  the  proceeds  of  the  sale  have 
previously  conveyed  their  interests  in  the* 
land,  as  such  interests  are  personal  and 
have  no  connection  with  the  title.— Orren- 
der  V.  Call,  (N.  C.)  878. 

FRACnCB  IN  CIVIL  OASES. 

See.  also.  Appeal;  Oertun'ari;  Costa;  Error, 
Writ  of;  EkeeepUons,  Bill  of;  Jury;  Aew 
Trial:  Partiu;  Pleading;  Bifereihce;  Tri- 
al; Wiineee. 

In  equity,  see  BquUy,  9-19. 

Diamiaaal  and  nonsuit. 

1.  A  nonsuit  asked  for  because  plaintiff 
**faUed  to  show  affirmatively  "  that  the  ac- 
cident was  caused  by  defendant's  negli- 
gence, is  properly  refused,  as  the  question 
IS  whether  or  not  there  is  anv  evidence  of 
such  negligence.— Petrie  ▼.  Columbia  &  G. 
R.  Co.,  (a  C.)  515. 

2.  'A  nonsuit  will  not  be  granted  on  the 
ground  that  deceased  was  guilty  of  con- 
tributory negligence,  since  that  is  a  matter 
of  defense  to  be  proved. — Id. 

8.  Where  an  action  is  brought  for  goods 
sold  and  delivered,  and  also  to  set  aside,  as 
fraudulent,  certain  transfers  of  the  debt- 
or's property,  it  is  error  to  dismiss  the 
complaint,  on  failure  to  prove  the  alleged 
fraud,  when  the  cause  of  action  against  the 
debtor  is  fully  admitted,  since^  in  such 
case,  a  peirsonal  judgment  should  be  ren- 
dered against  him.— Magruder  v.  Clayton, 
(S.  C.)8i4. 

4.  Where  a  case,  dismissed  for  want  of 
prosecution,  is  reinstated  after  a  sale  of 
the  land  in  controversy  for  costs,  a  motion 
to  set  aside  the  Judgment  reinstating  the 
case  01)  the  grounds  (1)  that  there  were  no 
defects  apparent  on  the  face  of  the  record, 
and  (2)  tnat  the  land  had  passed  into  the 
hands  of  a  bona  iide  purchaser  while  the 
jud^ent  was  subsisting,  and  before  the 
motion  to  set  it  aside,  will  not  be  granted. 
—Graham  v.  Smith.  (Ga.)  181. 

5.  A  defendant  is  not.  under  Code  Ga. 
§§  8508.  8510,  entitled  to  a  nonsuit  for 
plaintiff's  failure  to  produce  books  and 
papers  upon  notice,  after  the  court  has  giv- 
en plaintiff  time  to  respond  thereto,  said 
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proTition  applying  only  to  a  f  aflnre  to  com- 
ply with  a  peremptoiT  requirement. — Par- 
isn  V.  Weed  Sewing-Machine  Co.,  (Ga.)  18a 
Stipulation. 

6.  Though  in  a  consent  order  the  privi- 
lege of  filing  a  hrief  of  evidence  he  limited 
to  a  specified  day  in  vacation,  yet  if,  after 
the  day  has  elapsed,  counsel  for  hoth  par- 
ties stipulate  that  the  hrief  is  correct,  en- 
tering their  agreement  on  the  brief,  and 
signing  the  same,  and  counsel  for  respond- 
ent in  the  motion  for  a  new  trial  then,  at 
the  request  of  counsel  for  the  movant,  file 
the  brief,  with  no  notice  of  any  purpose  to 
insist  on  time  as  of  the  essence,  this  is  a 
waiver  of  objections  to  the  lime  of  fil- 
ing and  approving  the  brief  by  the  Judge, 
which  constitute  a  compliance  with  the  or- 
der.—Moxley  v.  Einlock,  (Qa.)  128. 

SerYice  of  papers. 

7.  Under  Code  Va.  1887.  §  8207,  provid- 
ing that  notices  shall  be  served  by  deliver- 
ing a  copy  to  the  person  to  be  notified,  or 
a  member  of  his  family  above  the  age  of 
16  years,  delivery  of  a  copy  to  a  boarder, 
who  is  a  stranger  to  his  blood,  is  not  sufiS- 
cient;  nor  is  the  defect  waived  by  appear- 
ing to  contest  the  validity  of  the  service. — 
Fowler  v.  Mosher,  (Va.)  542. 

8.  A  return  stating  that  the  person  to  be 
notified  was  not  at  home  is  sufficient  to  au- 
thorize a  service  by  delivery  of  a  copy  to 
a  member  of  the  family  nnder  Code  Va. 
1887,  g  8207,  authorizing  such  a  service, 
where  the  person  cannot  be  found  at  his 
usual  place  of  abode. — Id. 

Production  of  papers. 

9.  Where  a  party  giving  notice  to  pro- 
duce a  paper  fails  to  comply  with  the  pro- 
vision of  Code  Ga.  §  8518,  that  the  party 
giving  the  notice  shall  make  oath  that  the 
paper  is  in  the  possession,  power,  or  con- 
trol of  the  party  notified,  and  is  material 
to  the  issue,  and  counsel  does  not  state 
such  to  be  the  fact,  refusal  to  compel  its 
production  is  not  error.— Carlton  ▼.  West- 
ern &  A.  R.  Co.,  (Ga.)  628.* 

10.  Where  the  notice  to  produce  books 
and  papers  is  too  extensive  in  range,  and 
as  to  a  part  of  it  too  vague  in  description, 
the  court,  after  holding  the  notice  good  in 
part  and  bad  in  part,  may  decline  to  re- 
quire an  immediate  answer,  and  continue 
the  cause  to  give  time  to  answer  so  much 
of  the  notice  as  has  been  adjudged  suffi- 
cient—  Parish  v.  Weed  Sewing-Machine 
Co.,  (Ga.)  188. 

Ffestunptioii* 

Of  correctness  of  certificate  of  acknowl- 
edgment, see  Deed,  6. 
Jurisdiction,  see  SxempHons,  2. 
ownership   of   railroad,    see  Bailroad 
Oompanies,  2. 


Of  payment,  tee  Paffmeni,  24L 
Of  proper  determination  of  JnrisdietioD. 
see  Judgment,  9. 

sentence,  see  InioxieaHno  Liqturs,  & 

Of  title  by  assignment,  see  Auiffn^unL 
by  gift,  see  GifU. 

FBINCIPAL  AND  AQ^NT. 

See,  also,  Attameg  and  OHmt,  1,  ai 

Appointment. 

1  By  using  certain  persons  to  transmit 
papers,  relyineon  their  inspection  of  prop- 
erty and  examination  of  titles,  made  at  the 
borrower's  instance,  and  forwarding  the 
money  through  them,  also  at  his  iDBtanoe. 
the  lender  does,  not  constitate  them  his 
agents  to  make  the  loan,  and  is  not  charge- 
able with  the  consequences  of  dealings 
between  them  and  the  borrower. — Merck 
V.  American  Freehold  Land  Mort^.  Co., 
(Ga.)265. 

Batifioation. 

2.  A  railroad  company  which  with  knowl- 
edge and  without  objection  allows  a  per- 
son to  rent  an  office  on  its  right  of  way. 
and  put  up  a  sign  styling  it  the  oflSce  of 
the  company,  is  liable  for  ties  purchased 
by  such  person  in  its  name,  though  there 
was  another  neighboring  railroad  oompanj 
of  the  same  name.->Florida  M.  &  G.  R.  Co. 
V.  Varnedoe,  (Qa.)  129.* 

Statements  of  agent. 

8.  In  an  action  on  a  contract  alleged  to 
bave  been  made  with  an  agent,  a  refusal  to 
charge  that  defendant  is  not  bound  by  what 
certain  of  its  subordinate  agents  may  hare 
sirtd  to  plaintiff,  without  more;  that  one 
cannot  make  another  his  principal  by  say- 
ing so;  and  that  every  employe  of  a  cor- 
poration has  not  authority  to  bind  it,—is 
error.— Id.* 

Contract  of  agent. 

4.  A  contract  reciting  that  P  was  the 
a^ent  of  defendant  was  signed  by  p.  iodi- 
vidually,  and  he  promised  individaally.  in 
the  body  of  the  instrument,  to  pay  the  price 
agreed  upon.  Held,  that  the  contract  was 
P.'s.  and  not  defendant's.— Id. 

Undisclosed  prinolpaL 

G.  An  undisclosed  principal,  who  has  in- 
tnisted  cotton  to  a  cotton-buyer,  and  di- 
rected him  to  ship  it  in  his  own  name  to 
commission  merchants,  cannot  recover  the 
proceeds  from  the  latter,  where  they  have, 
before  notice  of  the  agency,  accounted  to 
the  agent— Rosser  ▼.  Darden,  (Qa.)  eia 

FBINCIPAL   AND    SUBETT. 

Liability  of  surety,  see  ffreeutorg  and  Ad- 
miniitratar$,l;  Qtiardianand  WaTd,l,t 
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PresampUon  of  payment  of  bond,  soe  Pmif- 


Service  of  notice  of  protest  on  surety,  see 
NegoHabU  Instruments, 

please  of  surety. 

1.  A  jadgment  against  defendant  having 
been  affirmed,  he  obtained,  without  the 
consent  of  the  surety  on  his  s^ipersedsas 
bond,  an  injunction  restraining  further 
proceedings.  Held,  that  a  release  of  the 
surety  on  the  injunction  bond  released  the 
surety  on  the  supersedeas  bond,  at  least  to 
the  extent  of  the  property  owned  by  the 
other  surety.— Lewis  v.  Armstrong,  (Ga. ) 

2.  Where  an  appropriate  statutory  bond 
has  been  given,  and  tne  principal  has  talcen 
the  full  benefit  of  the  remedy  it  afforded 
him,  it  is  too  late  for  the  surety  to  question 
its  validity  on  the  ground  that  he  signed  it 
in  blank,  and  intrusted  his  signature  to  the 
attorney  of  his  principal  witn  the  under- 
standing that  a  bond  of  a  different  charac- 
ter was  to  be  written  and  delivered. — ^Willis 
V.  Rivers,  (Ga.)  90. 

Bemedies  of  surety  against  princi- 
pal. 

8.  Where  a  surety  pays  judgments  due 
an  insolvent  bank  on  notes  on  which  he  is 
indorser,  by  setting  off  deposits,  under  an 
agreement  by  the  principal  to  repay  the 
amount,  he  is  entitled  to  receive  the  face 
value  of  the  notes  so  paid,  though  the  bank 
paid  a  dividend  of  only  60  per  cent. ;  es- 
pecially where  he  had  made  a  contract  with 
%  third  person,  under  which  he  could  have 
transferred  his  whole  deposit  at  its  par 
ralue— Southall  v.  Farish.  (Va.) 584. 

4.  The  fact  that  the  bank  refused  to 
iransfer  the  surety's  deposit  to  the  one  to 
^hom  he  had  contracted  to  sell  it,  before 
he  judgments  were  paid  out  of  it,  which 
>ayment  was  accordingly  made,  does  not 
nake  the  subsequent  agreement  of  the 
>rincipal  debtor  to  repay  the  amount  at  its 
>ar  value,  without  consideration,  as  he  was 
inder  an  implied  agreement  to  reimburse 
be  surety. — Id. 

6.  Whether  or  not,  under  the  national 
ranking  laws,  deposits  which  the  surety 
ranaferred  constituted  a  valid  set-off  in 
be  hands  of  the  transferee  against  its  in - 
ebtednesB  to  the  bank,  is  immaterial  in 
ietermining  the  valne  of  the  deposits  to 
be  surety,  as  he  had  a  right  to  sell  them 
or  whatever  the  transferee  was  willing  to 
•ay. — Id. 

6.  Where  a  surety  has  paid  a  large  part 
f  a  judgment  held  by  an  insolvent  bank 
ninst  him  and  his  principal  by  means  of 
hecks  drawn  on  his  deposits  in  the  bank, 
tie  principal,  on  compromising  the  bal 
nce»  may  nave  the  judgment  assigned  to 
tie  surety  for  the  amount  of  50  cents  on 


the  dollar  on  the  sum  paid  by  him,  though 
the  bank  pays  a  muen  smeller  dividend. 
-Id. 

7.  A  surety  is  entitled  to  have  the  estate 
of  the  principal  debtor,  so  far  as  appli- 
cable, applied  to  their  debt,  and  where,  on 
a  creditors'  bill,  it  is  shown  that  there  are 
assets  belonging  to  the  estate  of  the  princi- 
pal debtor,  deceased,  an  account  of  such 
assets  should  be  ordered. — Pazton  v.  Rich, 
(Va.)581. 

Contribution. 

8.  Land  of  an  executor  was  sold  under  a 
Judgment  against  him  and  his  sureties  for 
sufficient  to  satisfy  the  judgment,  he  be- 
coming purchaser,  and  executing  bond, 
with  sureties,  for  the  purchase  money. 
He  defaulted  on  this  bond,  and  the  sureties 
on  his  executorial  bond  were  then  com- 
pelled to  pay  the  original  debt.  Held,  that 
they  were  entitled  to  compensation  from 
the  sureties  on  the  purchase- money  bond. 
— Hanby's  Adm'r  v.  Henrltze's  Adm'r, 
(Va.)  204. 

9.  Proof  that  the  principal's  lands  have 
been  sold  at  public  auction,  and  execution 
against  him  returned  unsatisfied,  sufficient- 
ly shows  his  insolvency. — Id. 

Promissory  Notes. 

See  Negotidble  Instruments, 

Publication. 

In  Sunday  papers,  see  Escheat,  1-8. 
Of  notice  of  administrator's  sale,  see  Bxs6* 
ut&rs  and  Administrators,  27. 
ordinance,  see  Evtdenu,  2. 

RAILBOAD  COMPANIES. 

See,  also,  Oarriers;  Eminent  Domain,  1-8. 

Ratification  of  purchase  of  ties,  see  Prin" 
eipal  and  Agent,  2. 

Bailroad  commisBioners. 

1.  Transportation  between  two  points  in 
the  same  state  over  connecting  railroad 
lines,  one  of  which  lies  wholly  in  another 
state,  is  interstate  commerce,  and  beyond 
the  jurisdiction  of  the  South  Carolina  rail- 
road commission. —Stern berger  v.  Cape 
Pear  &  Y  V.  R.  Co.,  (8.  C.)  886. 

Liability  for  negligence—Lease. 

2.  When  a  railroad,  chartered  by  the 
state,  is  in  open  possession  of  its  own  line, 
there  is  no  presumption  that  another  com- 
pany, which  sends  an  engineer  with  an  en- 
gine to  haul  the  trains  temporarily,  has 
leased  the  road  from  the  proprietary  com- 
pany, or  is  otherwise  using  its  franchises, 
though  another  company  may  own  a  ma- 
lority  of  the  stock,  vote  the  same  at  stock- 
holders* meetings,  electing  directors  as  it 
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sees  flt»  and  has  and  uses  a  connecting  line, 
and  pays  habitually  from  its  regular  pay- 
car  the  employes. — Dunlap  v.  Richmond  & 
D.  R.  Co.,  (Ga.)283. 

Liability  for  negligence— Acoidents 

at  oroBsings. 

8.  It  is  negligence,  as  matter  of  law,  for 
railway  companies  not  to  use  the  precau- 
tions for  safety  at  public  crossings  pre- 
scribed by  statute  or  ordlaance.— Western 
&  A.  R.  Co.  V.  Young.  (Ga.)  912.* 

4.  Where  deceased  had  her  head  wrapped 
in  a  shawl  when  she  attempted  to  cross  de- 
fendant's track  on  a  cold,  windjr  day,  and 
the  engine  whistled  once  or  twice  at  the 
whistling-post,  but  the  whistle  was  not 
blown  nor  the  bell  rung  continuously  until 
the  crossing  was  reached,  as  required  by 
Gen.  St.  S.  C.  ^  1488.  it  is  proper  to  refuse 
a  nonsuit  on  the  ground  tha^  there  was  no 
evidence  that  defendant  was  negligent.— 
Petrie  v.  Columbia  &  G.  R.  Co.,  (B.  C.)515.* 

6.  A  charge  that  it  is  the  duty  on  ap- 
proaching a  railroad  crossing  to  stop  and 
loolc  and  listen,  and  if  deceased  failed  to 
do  this,  or  if  she  saw  the  train,  or  by  rea- 
sonable care  could  have  seen  it,  before  at- 
tempting to  cross,  she  was  guilty  of  gross 
negligence,  and  defendant  is  not  liable,  is 
telling  the  jury  that  a  given  state  of  facts 
constitutes  gross  negligence,  and  was  prop- 
erlv  refused.— Id: 

0.  A  charge  that  a  failure  to  give  the  sig- 
nal required  by  Gen.  St.  S.  C.  §  1488.  on  ap- 
proaching a  public  crossing,  would  be  neg- 
ligence, whether  the  failure  occurred  be- 
cause the  employes  were  arranging  the 
machinery  or  not,  is  proper,  in  the  absence 
of  evidence  that  the  machinery  required 
such  attention  on  account  of  an  unexpect- 
ed emergency. — ^Id.* 
-7*—  Injuries  to  persons  on  track. 

7.  A  declaration  in  an  action  against  a  rail- 
road company  for  injuries  received  hy 
plaintiff  while  crossing  a  trestle  at  night, 
which  alleges,  that  the  engineer  and  fire- 
man could  nave  seen  plaintiff  by  the  exer- 
cise of  ordinary  diligence,  and  that  if  the  en- 

?:ineer  had  blown  the  whistle,  he  could  have 
alien  between  the  cross- ties,  and  escaped, 
in  the  absence  of  allegations  that  he  made 
efforts  to  escape  the  injury,  or  that  the  en- 
gineer or  fl|-eman  did  see  him.  or  that  the 
engineer's  neglect  was  willful,  does  not 
state  a  cause  of  action. — Georgia  Pac.  Ry. 
Co.  V.  Richardson.  (Ga.)  119.* 

8.  The  track- wal Iter  of  a  railroad  com- 
pany discovered  a  man,  about  10  o'clock  at 
night,  lying  on  the  track,  where  a  passing 
train  would  kill  him,  and  when  he  aroused 
him,  and  told  him  the  train  was  coming  and 
he  had  better  get  off  the  track,  the  man 
raised  his  head,  and.  by  an  exclamation, 
assented  to  the  suggestion,  showing  no 
signs   of   intoxication;  the   track-walker 


passed  on,  and  the  man  was  killed  two 
hours  afterwi^rds.  Held,  that  the  track- 
walker was  not  negligent.— Virginia  H. 
Ry.  Co.  V.  Boswell's  Adm'r,  (Va.)  888. 

Stook-killing. 

9;  An  instruction  that,  unless  the  jurj 
believed  the  accident  unavoidable  by  any 
de^ee  of  .diligence,  they  should  find  for 

Elaintiff,  is  erroneous,  assuch  a  company  is 
eld  only  to  ordinary  care.— Molair  v.  Pen 
Roval  &  A.  Ry.  Co..  (S.  C.)60.» 

10.  Where  the  mules  killed  had  escaped 
from  the  stable  in  the  night,  in  some  man- 
ner unknown,  it  was  a  fact  material  to 
the  question  of  defendant's  diligence  that 
the  stock  law  was  in  force  in  uie  conntv 
where  the  accident  occurred,  and  therefore 
it  was  unlawful  for  stock  to  run  at  large.— 
Id.* 

11.  The  moles  having  been  killed  on  a 
culvert,  the  cross-ties  of  which  were  found 
pushed  together  after  the  accident,  there 
being  no  evidence  of  its  condition  prior 
thereto,  it  was  error  to  charge  that  the  con- 
dition of  the  culvert  before  the  accident 
was  a  question  for  the  Jury  to  consider.— 
Id. 

12.  In  an  action  against  a  railroad  com- 
pany for  negligently  killing  a  mule,  where 
there  is  evidence  suggestive  of  such  a  the- 
ory, the  court  may  instruct  the  Jury  that  if 
the  whistle  was  blown  to  frighten  the  ani- 
mal, and  not  to  keep  it  from  going  upon  the 
track,  this  could  be  considered. — Central 
R.  R.  V.  Hollinshead,  (Ga)  172. 

18.  Code  Ga.  g  a045.  allows  a  joatice  anm- 
marily  to  assess  damages  not  exceeding 
$80  against  a  railroad  companv  for  killing 
stock;  and  sections  8088,  904b,  make  the 
company  liable  in  double  the  value  of  the 
stock  killed,  on  failure  of  its  overseer 
or  track-mender  to  report  the  killing. 
Heid,  that  a  claim  for  the  killing,  and  for 
failure  to  report  the  same,  must  be  estab- 
lished by  separate  proceedings  before  the 
Justice.— Jones  v.  Americns,  P.  &  L.  R  Co.. 
(Ga.)117. 

14.  Where,  bv  uncontradicted  testimony, 
though  of  emofoyes  only,  the  accident  took 
place  before  aayligfat,  in  a- fog  so  dense  as 
to  prevent  the  animals  being  seen  in  time 
to  save  them,  with  which  the  circumstances 
do  not  disagree,  the  presumption  of  negli- 
gence arising  from  the  accident  is  rebutted 
and  a  verdict  for  plaintiff  should  be  set 
aside.— Georgia  Railroad  &  Banking  Co.  r. 
Wall.(Ga)6&. 

Fires. 

15.  In  an  action  against  a  railroad  com 

{>any  for  two  fires,  one  of  which  was  al- 
eged  to  have  been  caused  by  sparks  from 
defendant's  engine,  and  the  other  by  sparits 
on  combustibles  on  defendant's  right  of  | 
way,  there  was  testimony  that,  soon  after 
a  train  had  passed,  smoke  was  seen  Id 
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plaintffl's  orchard,  and  that  the  fire  had 
started  on  the  line  between  plaintiff's  and 
the  company's  land,  and  was  goinr  away 
from  the  track.  It  was  testified  that  en- 
gines on  that  road  sometimes  threw  sparks 
40  feet  beyond  the  right  of  way.  After  the 
second  fire  grass  andweeds  on  the  right  of 
way  were  foand  partially  burned.  Held, 
that  there  was  evidence  to  Justify  the  Jury 
in  finding  that  each  fire  was  caused  in  the 
mannef  alleged.— Norfolk  &  W.  R.  Co.  v. 
Bohannan,  (Va.)  1^.* 

16.  The  parties  not  haying  attempted  to 
ascertain  the  loss  from  the  fires  until  after 
the  second  fire,  and  defendant  having 
omitted  to  examine  the  witnesses  as  to  the 
amount  of  the  separate  losses,  an  instruc- 
tion requiring  the  Jury  to  find  the  amount 
of  each  loss  separately  was  properly  re- 
fused.— Id. 

17.  It  was  also  proper  to  instruct  the  Jury 
that  they  might  consider  all  the  evidence 
in  the  case,  and  assess  the  damages  as  a 
whole,  whether  the  fire  originated  by 
sparks  cast  upon  plaintiff's  premises  or  by 
igniting  combustibles  on  defendant's  right 
of  way. — Id.* 

18.  In  an  action  for  the  destruction  of 
an  orchard  of  fruit  trees  by  fire,  the  meas- 
ure of  damages  is  not  the  cost  of  replacing 
the  trees  the  first  proper  season  for  plant- 
ing after  the  fire,  and  the  value  of  the  care 
and  labor  bestowed  on  the  destroyed  trees 
before  the  burning,  with  interest,  but  the 
value  of  the  trees  destroyed.— Id.* 

BBOEIVEBS. 

Appointment. 

1.  The  appohitment  of  a  receiver  for  a 
decedent's  estate  is  the  proper  remedy 
where  it  appears  that  the  administrator  has 
been  removed,  and  the  sheriff  appointed 
administrator  de  bonis  non;  that  the  admin- 
istered assets  will  not  pay  the  debts  of  the 
estate;  and  that  the  remaining  assets  will 
have  to  be  drawn  upon,  which,  being  once 
administered,  the  administrator  de  bonis  non 
could  not  receive  and  hold.— Harman  v. 
McMullin.  (Va.)  349. 

Sales. 

2.  Afildavits,  though  taken  ex  parte, 
whether  previously  filed  in  the  case  or  not. 
may  be  considered  on  a  motion  to  dispose  of 
property  remaining  in  the  hands  of  areceiv- 
er  after  the  bill  has  been  dismissed.— Cas- 
well V.  Bunch,  (Ga.)  270. 

Bemoval. 

3.  Property  left  in  the  hands  of  a  receiv- 
er after  a  bill  has  been  dismissed  for  want 
of  jurisdiction,  ought  to  be  restored  to  the 
party  from  whom  the  receiver  took  it, 
though  the  opposite  party  may  have  a  Just 
claim  to  the  possession  by  reason  of  hav- 


ing purchased  and  been  put  into  possession 
before  the  bill  was  filed.— Id. 

4.  Where  on  hearing  a  receiver  is  dis- 
charged, and  the  land  in  his  possession  re- 
stored to  those  from  whom  he  received  it. 
the  rents  which  accrued  while  he  held  it 
should  be  returned  to  those  who  would 
have  taken  them  if  he  had  not  interfered, 
even  though  they  be  insolvent. — Id. 

BEFEBENCE. 

When  granted,  see  Partition^  8. 

Bight  to  jury  trial. 

As  a  compulsory  reference  cannot  de- 
prive a  party  of  his  constitutional  right  to 
trial  by  Jury,  either  party  to  a  compulsorv 
reference  ordered  under  Code  N.  G.  §421, 
has  the  right,  by  definite  exception  to  the 
referee's  findings,  to  have  any  issue  of  fact 
passed  on  by  a  jury,  but  a  Jury  trial  on  eaj- 
ception  **to  all  the  findings  of  the  referee 
on  the  issues  of  fact, "  except  one  specified, 
is  properly  denied.— Tel verton  v.  Coley, 
(N.  C.)672. 

BEIiEASE  AND  DIS- 
OHABQE. 

Of  vendor's  lien,  see  Vendor  and  Vendee,^, 

Of  claim  for  injuries. 

An  agreement  by  one  injured  while  in 
the  empl€>v  of  another  to  receive  in  satis- 
faction of  his  claim  for  both  wages  and 
damages  the  wages  to  which  he  is  entitled 
by  his  contract  of  hiring,  and  concerning 
which  there  is  no  dispute,  is.  as  to  the  claim 
for  damages,  without  consideration. — Carl- 
ton V.  Western  &  A.  R  Co.,  (Qa.)  028. 


BEFLEVIN. 

Writ. 

Under  Code  N.  C.  §  832,  providing  that 
summonses  issued  by  Justices  of  the  peace 
shall  contain  the  amount  of  the  sum  de- 
manded by  plaintiff,  a  summons  to  answer 
a  complaint  for  the  detention  of  a  mule, 
without  specifying  its  value,  is  insufficient, 
and  the  defect  is  not'  cured  by  an  affidavit 
statin||^  the  value  to  be  about  the  amount 
to  which  the  Justice's  Jurisdiction  is  lim- 
ited-Leathers V.  Morris,  (N.  C.)  788. 

Bes  Adjudicata. 

See  Judgment,  2-^. 

Bescisaion. 

Of  instruments,  see  Equity,  4. 

Bules  of  Court. 

Practice  on  appeal,  see  Appeal,  10. 
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Bee.  alBO,  SxeeuHon,  6-10;  Frauds,  BtcOuU 
of;  Fraudulent  OcnMyaneti:  Judicial 
SoIm;  Specific  Performanee;  Vendor  and 
Vendee.  . 
Non-compliance  with  contract,  see  Dam- 
ages, 4-6. 
Of  tertilizerB,  see  AduUeraH&n. 

liquors,  see  Intoxicating  Liquor »,  3-4. 
property  in  hands  of  receiver,  see  Be- 
ceitere,  2. 
Validity  of  tax-sale,  see  Taxation,  10. 

Wliat  oonstitates. 

1.  In  a  salt  by  two  daughters  of  a  dece- 
dent, to  have  personalty,  claimed  by  the 
son.  declared  the  property  of  the  estate, 
the  son  testified  that  the  property  was  sold 
to  him  by  intestate  in  satisfaction  of  an  old 
debt  for  which  no  receipts  or  accounts 
were  made,  and  the  amount  of  which  he 
could  not  definitely  remember.  The  sheriff 
testified  that,  when  visiting  deceased  with 
an  execution  on  a  debt  for  which  the  latter 
was  surety,  four  years  after  the  pretended 
purchase,  both  deceased  and  respondent 
informed  him  that  respondent  had  pur- 
chased the  stock  of  the  ifarm;  the  stock  be- 
ing but  a  small  part  of  the  property 
claimed.  On  the  other  hand,  the  sisters 
testified  positively  that  respondent  never 
purchased  nor  pretended  to  have  pur- 
chased the  property,  but  had  admitted 
since  the  death  of  intestate  that  it  be- 
longed to  the  estate.  Numerous  witnesses 
testified  to  small  transactions  consistent 
only  with  ownership  by  deceased.  The 
letter's  books  showed  transactions  with 
respondent,  but  nothing  of  the  one  in  ques- 
tion. A  contract  between  the  parties  liti- 
gant, made  after  deceased's  cteath,  pro- 
vided that  respondent  should  for  a  time 
keep  the  management  of  the  propertv,  "as 
he  has  had  control  of  it  heretofore,^'  and 
receive  remuneration.  Held,  that  the  prop- 
erty belonged  to  the  estate.— Perkins  v. 
Greever,  (Va.)  891. 

When  title  passes. 

2.  In  an  action  by  one  claiming  under  an 
alleged  exchange  of  chattels  agamsta  pur- 
chaser of  the  same  property,  the  issue 
being  whether  the  exchange  was  complete 
and  passed  title,  evidence  of  conversations 
of  the  former  owner  with  plaintiff's  agent 
at  the  time  of,  and  concerning,  the  ex- 
change, and  with  the  person  through 
whom  the  exchange  was  effected  at  the 
same  time,  is  admissible  as  part  of  the  res 
gestae,— Cook  ▼.  Pinkerton.  (Ga.)  171. 

8.  Plaintiff  loaned  to  defendant's  vendor 
an  ox,  with  the  ri^ht  to  purchase  at  a  fixed 
price  within  a  given  period.  Before  in- 
forming plaintiffof  his  intention,  and  with- 
in the  period  for  parchasing,  the  borrower 


sold  the  ox  to  defendant  Plaintilf  learned 
of  the  sale,  bat  did  not  then  or  previouslj 
withdraw  the  offer,  nor  did  he  at  his  first 
conversation  with  the  borrower  on  the  suh 
Ject  make  any  objections  to  the  sale,  al- 
though he  afterwards  did.  Held  evidence 
sufficient  to  sustain  a  verdict  for  plaintif 
in  an  action  of  trover.— Winson  ▼.  Cruise. 
(Ga.)  141. 

4.  Plaintiff's  agent  traded  P.  a  mole  for 
a  horse,  and  possession  was  exchanged. 
Afterwards,  P.,  without  plaint iflf's  cooseni. 
took  back  the  horse,  returned  the  mule, 
and  sold  the  horse  to  defendant.  Jieid, 
that  plaintiff  could  recover  the  horse.— 
Cook  V.  Pinkerton,  (Ga.)  171. 

Warranty. 

5.  An  offer  by  the  warrantor  to  return 
the  purchase  money  of  property  which  he 
has  sold  with  warranty,  and  a  refusal  to  ac- 
cept, will  not  release  the  warrantor  or  dis- 
charge the  warranty.— Riley  v.  Hicks,  (Ga) 
178. 

6.  A  contract  to  furnish  machinery  for  a 
first-class  oil-mill  is  not  to  be  construed  as 
meaning  first  class  of  the  particular  manu- 
facturer making  the  contract,  but  first  clasi 
generally.— Van  Winkle  v.  Wilkins.  (Ga.i 

Action  for  price. 

7.  The  point  in  controversy  beinf 
whether  defendant  himself  contracted  for 
the  lumber,  an  instruction  that,  **if  the 
bills  of  lumber  were  sold  and  delivered  to 
the  builder  under  contract  between  him 
and  the  plaintiff,  then  the  same  became 
the  debt  of  the  builder,  and  plaintiflT  could 
not  hold  defendant  responsible  nnleas  be 
bound  himself  in  writing  to  pay  it. "  was 
properly  refused.— Wiggins  v.  (ainthrie.  (N. 
O.)  761. 

8.  That  machinery  is  not  of  the  class  con- 
tracted for,  and  was  not  completed  by  the 
time  stipulated,  are  both  matters  for  reduc- 
ing the  contract  price  in  a  suit  therefor, 
when  damages  result.  —  Van  Winkle  v. 
Wilkins.  (Ga.)  644. 

Bights  of  buyer. 

9.  One  who  contracts  for  machinery  as 
first  class,  and  has  made  expensive  preps- 
rations  to  use  it.  has  a  rif  ht,  in  receiving 
it,  to  rely  upon  its  being  first  class,  and  so 
receiving  it  is  no  waiver  of  defects,  nor 
any  bar  to  urging  them  in  reduction  of  the 
agreed  price.  Receiving  it  after  the  time 
stipulated  for  delivery  is  no  waiver  of  dam- 
ages resulting  from  breach  by  delay.  And 
a  sale  of  the  mill,  or  its  transfer  to  a  cor- 
poration created  to  run  it,  wiU  neither 
waive  a  just  deduction  from  the  price  of 
the  machinery,  nor  invest  the  new  pur- 
chaser or  the  corporation  vdth  any  right  of 
action  affainst  tne  manafacturer  or  first 
seller.- Id. 
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Oonditional  sales. 

10.  Code  Gfv  §§  11KS5-1057,  requires  sales 
of  personal  property,  accompanied  with 
delivery,  the  title  to  remain  in  tbe  vendor 
until  the  price  is  paid,  mnst  be  in  writing, 
recorded  in  the  countyof  the  purchaser  s 
residence.  Section  lv77  gives  landlords  a 
lien  on  the  property  of  tenants  from  the 
levy  of  a  distress  warrant  Held,  that  tbe 
latter  lien  on  a  rent  contract,  made  before 
such  conditional  sale,  is  sunerior  thereto, 
the  latter  not  being  recorded  in  the  coanty 
of  the  purchaser's  residence,  though  re- 
corded in  another  county,  where  the  prop- 
erty was  expected  to  be  removed.— Cohen 
V.  Candler.  (Ga.)  160. 

11.  Where  a  conditional  seller  of  furni- 
ture fails  to  have  the  instrument  executed 
and  recorded  as  required  by  Code  Qa.  § 
1955,  his  claim  Is  postponed  to  that  of  a 
landlord  who.  without  notice  of  the  reser- 
vation of  title,  gives  credit  to  the  purchas- 
er for  rent  on  the  faith  of  the  furniture. — 
Qartrell  v.  Clay,  (Ga.)  161. 

Sentence. 

See  Criminal  Law,  44. 
Presumption  of  proper  sentence,  see  In- 
taxieating  Liquors,  8. 

SET-OPP  AND  C0T7ITTEB- 
OLAIM. 

Jnrisdiotion. 

1.  In  North  Carolina,  a  counter-claim  for 
less  than  $200  is  cognizable  only  in  a  jus- 
tice's court,  and  in  the  superior  court  de- 
fendant can  only  avail  himself  of  it  as  a  re- 
coupment in  reducing  plaintiff's  demand, 
and  not  as  ground  for  affirmative  relief. — 
Wiggins  V.  Guthrie,  (N.  C.)  761. 
Pleading. 

2.  The  answer  to  a  complaint  for  posses- 
sion of  a  machine  alleged  that  since  suit 
brought  plaintiff  had  agreed  to  sell  defend- 
ants another  machine,  and  take  in  part  pay- 
ment the  machine  in  controversy,  which 
was  to  remain  in  defendants'  possession 
until  deliverv  of  the  new  machine,  and,  for 
breach  of  this  contract,  asked  that  the 
prayer  of  the  complaint  be  denied,  and  for 
f500  damages.  Held  that,  if  a  counter- 
claim was  not  well  pleaded,  a  cause  of  ac- 
tion was  alleged,  and  that  by  failure  to  de- 
mur plaintiff  waived  the  irregularity.— Puf- 
fer v.  Lucas,  (N.  C.)78i. 

Sherifb  and  Constables. 

Liability  for  wrongful  levy,  see  Execution, 
4,5. 

SPECIFIC  PEBFOBMANOE. 

When  barred,  re$  a^udicata,  see   Judg- 
meni,  5. 


Requisites  of  oontraot. 

1.  Specific  performance  will  be  denied 
where  plaintiiTs  case  rests  chiefly  on  her 
own  testimony,  which  is  confused  and  con- 
tradictoiy,  and  the  alleged  agreement  is 
uncertain. —May  v.  Cavender,  (S.  C.)  489.* 

2.  Equity' will  not  enforce  a  parol  con- 
tract on  the  ground  of  part  performance, 
where  the  dMcription  is  so  indefinite  that 
the  contract  would  not  be  enforced  had  the 
memorandum,  required  by  the  statute  of 
frauds,  been  made.— Blankensbip  v.  Spen- 
cer, (W.  Va.)  488. 

8.  Equity  will  refuse  on  the  ground  of 
indefinlteness  in  tbe  description  to  enforce 
a  parol  contract  for  conveyance  of  land 
described  as  ^'a  certain  piece  of  land  con- 
taining 67i  acres,  being  the  lower  end  of  a 
certain  survey  sold  and  conveyed  to  S.  by 
W.,  and  adjoining  the  lands  of  H.  and  of 
R.,  in  the  district  of  F.,  in  the  county  of 
G.,  in  the  state  of  W.  Va.;**  the  survey  be- 
ing shown  b^  extrinsic  evidence  to  contain 
llv  acres. — Id. 

4.  Defendants'  ancestor,  a  feeble,  child- 
less widower,  66  years  old,  but  wealthy, 
requested  complainants,  his  niece  and  her 
husband,  to  live  with  and  care  for  him  un- 
til his  death;  promising  orally  to  convey  to 
them  the  premises  in  return  for  their  care. 
They  did  so,  but  his  deed  was  vacated  after 
his  death,  at  the  suit  of  his  heirs,  for  men- 
tal incapacity.  Tbe  property  was  but  a 
small  portion  of  his  estate,  and  he  was 
mentally  sound  when  the  agreement  was 
made.  Complainants  made  valuable  im- 
provements on  the  land.  Held,  that  defend- 
ants should  be  required  to  execute  the  con- 
tract.—Fishburne  V.  Furguson,  (Va.)  861. 
Pleading. 

5.  A  bill  filed  by  a  married  woman  and 
her  husband  for  the  specific  performance 
of  a  contract  for  the  sale  of  land  belonging 
to  the  female  plaintiff,  is  not  demurrable  be- 
cause it  appears  upon  the  face  of  the  deed 
tendered  with  the  bill  that  the  acknowledg- 
ment is  dated  after  the  suit  had  been  com- 
menced.—Vaught  V.  Cain.  (W.  Va.)  9.» 

STATUTES. 

See,  also,  ConetUuiional  Law. 
Construction,  see  Payment,  2. 
Repeal,  see  Intoxicating  Liquors,  2,  4 

Bepeal. 

Under  Gen.  St  S.  C.  1882,  §  2789,  provid- 
ing that  the  only  acts,  or  parts  of  acts,  re- 
pealed by  the  statutes  of  1882,  are  those 

the  provisions  whereof  are  re-enacted  in 
this  act,  or  which  are  inconsistent  with  or 
repugnant  to  this  act,  **  the  provisions  of 
Gen.  St.  1872,  c.  128,  §§9-14,  22-84,  provid- 
ing for  the  discharge,  as  insolvent  debtors, 
of  persons  arrested  under  mesne  or  final 
process,  are  repealed  by  re-enactment,  so 
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far  as  relates  to  persons  entitled  to  apply  for' 
discharge  as  insolvents,  by  Gen.  6t.  1882. 
g§  2405-2428,  which  proTide  for  the  dis- 
charge of  *'any  person  arrested  in  any  civil 
action. "  as  provided  by  Code  Civil  Proc. 
tit.  7.  c.  1,  relating  to  arrest  in  civil  cases. 
—Hurst  V.  Bamuels.  (8.  C.)  8221 

SUBROGATION. 

Of  seoond  mortgagee. 

Where  a  widow  renounced  her  right  of 
dower  in  a  mortgage  given  by  her  hus- 
band's executors,  the  fact  that  the  pro- 
ceeds of  the  mortgage  were  used  to  pav  a 
prior  mortgage  given  by  deceased  and  his 
wife  does  not  entitle  the  second  mortgagee 
to  be  subrogated  to  the  rights  of  the  prior 
mortgagee.  —Jeffries  v.  Allen,  (8.  O.)  828. 

SummonB. 

Amendment  of  return,  see  Dowtr,  8. 

Sunday, 

Publication  of  process  on  Sunday,  see  Bs- 
cheat,  1-4. 

TAXATION, 

Collection,  see  IrijuncUon,  8. 

Liability  of  tenant  for  life,  see  Estates,  2. 

Tender  to  redeem,  see  Tender. 

Exemptions. 

1.  Under  Code  Ga.  §  796,  exempting  from 
taxation  ''all  institutions  of  purely  public 
charity, "  lands  devised  to  trustees,  to  ap- 
propriate the  annual  product  to  the  erec- 
tion of  a  poor-house  and  the  suport  of  its 
inmates  forever,  are  not  exempt.— Trustees 
Academy  of  Richmond  County  v.  Bohler, 
(Ga.)d88. 

2.  Conceding  that  the  ''Grand  Lodge  of 
Georgia**  is  an^ institution  of  purely  public 
charity, "  within  the  meaning  of  Code  Ga. 
§  708,  exempting,  under  authority  of  the 
constitution,  Bnch.  institutions  from  taxa- 
tiod.  its  temple  or  lodge  building,  when 
used  for  corporate  profit  or  income,  is  not 
exempt  from  taxation.  —  Massenbury  v. 
Grand  Lodge  P.  &  A.  M.,  (Ga.)  686. 

8.  The  most  that  the  corporation  can 
claim  is  that  the  comparative  value  of  the 
part  used  for  income,  and  the  part  not  so 
used,  may  be  distinguished  in  making  its 
tax  returns,  and  that  the  latter  part  be 
spared  from  taxation.— Id. 

Levy. 

4.  Irregularities  in  returning  municipal 
taxes,  and  even  omissions  to  return,  are 
waived  by  pointing  out  property  to  be  lev- 
ied on  under  a  tax  fi,ja.,  the  issuance  of 
which  presupposes  returns  duly  made;  and 
such  waiver  by  the  person  assessed  is  valid 


as  against  others  interested  in  the  iH-op- 
erty  by  way  of  mortgage,  or  mechanic's 
lien.— ^National  Bank  v.  Dan^orth^Ga.)  54& 

5.  In  levy  in  e  and  collecting  taxes,  land 
may  be  treatea  as  belonging  eitker  to  the 
maker  or  the  holder  of  a  bond  for  title. 
when  the  latter  is  in  possession;  but.  ss 
between  the  parties  to  the  bond,  the  one 
taking  the  rents  and  profits,  or  enjoying 
the  use,  is  liable  for  the  taxes. — Id. 

Payment. 

6.  Taxes  on  mortgaged  premises,  prop 
erly  paid  by  the  mortgagee  to  protect  his 
security,  are  charges  on  the  property  as 
against  the  mortgagor,  and  all  persoss 
holding  or  claiming  under  him  by  lien  or 
purchase  subsequent  to  the  date  of  the 
mortgage;  but  taxes  not  assessed  on  the 
specific  property,  though  included  in  the 
same  execution,  and  though  paid  by  tiie 
mortgagee  because  so  included,  are  not 
charges,  except  as  against  the  defendant 
in  execution. — Id. 

Forfeitore. 

7.  Under  CodeN.  C.  §  2523,  substantially 
re-enacting  Acts  1842,  c.  36.  and  providink 
that  such  of  those  lands  which  have  been 
surveyed  by  or  for  the  state  board  of  edu- 
cation, or  of  which  they  have  taken  pos- 
session, shall  upon  such  default  revert  to 
the  state,  and  be  vested  in  said  board,  a 
survey  made  in  1887  cannot  adversely  af- 
fect those  claiming  under  a  purchaser  from 
the  heirs  of  the  original  sprantee  without 
knowledge  or  notice  of  the  unperfected 
forfeiture,  and  who  for  14  years  have  paid 
all  taxes  against  the  land.— Eastern  Caro- 
lina Land,  etc,  Co.  v.  State  Board  Educ'n. 
(N.  C.)  578. 

8.  Acts  N.  C.  1842,  c.  86.  providing  that 
any  grantee,  his  heirs  or  assigns,  from  the 
state  of  any  swamp  land,  who  has  not 
listed  it  for  taxation,  shall  forfeit  all  right 
title,  and  interest  in  said  swamp  land,  and 
the  same  shall  ipsofaetoreveTi  to  the  state. 
does  not  divest  the  title  of  the  party  in  de 
fault  without  a  proceeding  by  the  state  or 
its  assignee.— Id. 

Tax  titles. 

9.  Code  Ga  §  891a,  provides  that  a  third 
person  may  pay  a  tax  execution  and  have 
it  transferred  to  him,  and  shall  have  the 
same  rights  as  to  enforcing  the  execu 
tion.  and  priority  of  payment,  as  might 
have  been  exercised  before  the  transfer. 
**  Provided,  said  transferee  shall  have  said 
execution  entered  on  the  execution 
docket. '^  eta  Meld,  that,  to  render  such 
execution  available  to  a  transferee  as  a  lien 
against  others  than  the  defendant. therein, 
it  must  be  entered  on  the  proper  docket 
within  80  days  after  the  transfer;  and  an 
entrv  not  disclosing  the  name  of  the  plain 
tiff,  but  giving  the  transferee  as  plamtiff. 
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and  not  Indicating  that  the  execution  is  for 
tazee*  is  insufficient  to  uphold  the  lien,  ex- 
cept against  the  defendant.  —  National 
Bank  ▼.  Danforth,  (Ga.)  546. 

10.  Though  a  tax  deed  to  the  state  be 
treated  as  ancient  and  as  color  of  title,  it 
18  ineffectual  as  a  conveyance  and  as  evi- 
dence of  title»  without  proof  that  the  state, 
or  some  agency  under  it,  had  possession  of 
the  land.— Eastern  Carolina  Land,  etc., 
Co.  V.  SUte  Board  Bduc'n,  (N.  C.)  678. 

11.  Acts  N.  C.  1886,  c.  177,  §  42.  and  AcU 
1887,  c.  187.  ^§  78. 74.  providing  that  a  sher- 
]£^'s  deed  for  land  sold  to  pay  taxes  shall 
"be  presumptive  evidence  of  certain  ma- 
terial facts,  do  not  affect  sales  made  prior 
thereto,  and  a  deed  dated  in  1807  is  inef- 
fectual, without  evidence  other  than  its  re- 
citals, that  the  land  belonged  to  the  person 
as  whose  it  was  taxed,  and  that  all  of  the 
requisites  to  a  sale  were  observed.— Id. 

£edemptlon. 

12.  A  sale  of  land,  at  the  same  time,  and 
as  the  same  act,  under  a  tax^./a.  and  aj^. 
ya.  founded  on  the  judgment  of  a  court,  is 
not  void;  the  result  is  to  annex  to  the  sale, 
as  against  both  fi.  fa$,,  the  right  of  re- 
demption, and  the  property  is  redeemable 
by  refunding  the  whole  amount  paid  by 
the  purchaser,  with  the  statutory  premium 
thereon,  but  not  by  refunding  a  less 
amount,  measured  by  the  taxes  due.  with 
premium  on  that  much. — Glower  v.  Flem- 
ming,  (Ga.)278. 

Tenancy  in  Oonunon  and  Joint 
Tenancy. 

See,  Pariitum. 

Administrator's  sale  of  realty,  see  Execu- 
tors and  Administrators,  29. 

TENDEB.       • 

Sofficienoy. 

A  tender  on  an  offer  to  redeem  from  a 
tax  sale  must  be  made  in  due  time  and  man- 
ner, and  be  continuous,  to  enable  the 
maker  to  file  a  bill  to  conoipe]  its  accept- 
ance, or  bring  ejectment— Glower  v.  Flem- 
ming.  (Ga.)  278. 


See  Larceny, 


Theft. 


Title. 


Evidence,  see  B^cctment,  6-7. 
Presumptive  evidence  of,  see  Oifls. 
Tax  titles,  see  Taxation,  »-ll. 
To  support  ejegtment,  see  Ejectment,  1, 2. 

Torts. 

See  Assault  and  Battery;  Death  by  Wrong- 
ful Act;   Libel  and  Slander;   MaHeious 
V.78.B.— 68 


Prosecution;  Negligence;  Nuisanu;  Bc" 
plevin;  Trespass;  Trover  and  Conversion, 
Measure  of  damages  for,  see  Damages,  7. 

Towns. 

See  Highways;  Municipal  Corporations, 

Trade-Marks. 

Action  to  establish  right,  res  adjudicata, 
see  Ju4gment,  8. 

TIIESPAS& 

Title  to  maintain,  see  Fraudulent  Convey- 
ances, 8. 

Bight  to  maintain. 

1.  A  count  alleging  that,  before  a  Judi- 
cial sale  and  before  its  confirmation,  a  party 
cut  and  destroyed  timber  on  the  lana  pur- 
chased, shows  no  right  of  action  in  the  pur- 
chaser.—Newlon  V.  Reitz,  (W  Va.)  411. 
Pleading. 

2.  A  count  in  trespass  alleging  that  "the 
defendants  cut  and  removed  all  the  timber 
from  the  land,  including  oak,  poplar,  pine, 
walnut,  etc.,  of  the  value  of  $8,000,"  with- 
out specifying  the  number  and  value  of 
each  kind  of  trees,  is  sufiicient.— Id. 
Criminal  trespass. 

8.  Code  N.  C.  §1120,  making  it  an  indict- 
able offense  to  trespass  on  land  after  hav- 
ing been  forbidden  to  do  so,  does  not  apply 
to  one  who  goes  upon  land  solely  at  the  in- 
vitation of  the  tenant,  and  not  willfully  and 
maliciously,  although  previouslv  forbid- 
den by  the  land-owner  to  go  thereon. — 
State  V.  Lawson,  (S.  C.)905. 

TBTATi, 

See,  also,  Appeal;  Certiorari;  Error,  Writ 
of;  Exceptions,  Bill  of;  Judgment;  Jury; 
New  Trial;  Witness. 

In  criminal  cases,  see  Criminal  Law,  10-17; 
Homicide,  11-14. 

Instructions,  see  Executors  and  Adminis- 
trators, 28. 

Control  of  jury. 

1.  It  is  not  improper  for  the  court  to  send 
the  jury,  under  the  charge  of  a  sworn  bail- 
iff, to  the  only  public  house  in  the  town  or 
village  where  the  court  sits,  to  obtain  a 
meal  at  the  public  expense,  though  the 
house  be  kept  hj  one  of  the  counsel  in  the 
cause  with  which  the  jury  is  charged:  he 
being  also  a  brother-in-law  of  his  client,  in 
whose  favor  the  verdict  was  subsequently 
rendered.— Brinson  v.  Faircloth,  (Ga.)92d. 
Evidence — Beception . 

2.  In  an  action  against  a  railway  com- 
pany for  negligently  causing  the  death  of 
plaintiff's  husband,  she  having  shown  that 
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it  was  not  caused  by  deceased's  negligence, 
and  defendant  having,  without  controyert- 
ing  her  testimony,  attempted  to  prove  that 
it  was  not  negligent,  testimony  to  establish 
defendant's  negligence  is  competent  on  re- 
buttal.—Central  R.  R.  &  B.  Co.  V.  Nash, 
(Ga.)806. 

8.  Even  if  the  evidence  should  be  offered 
in  chief,  it  is  not  error  to  admit  it  after  de- 
fendant closes,  as  it  is  discretionary  with 
the  trial  court  to  allow  additional  testi- 
mony.—Id. 

Evidenoe — Objeotiona  to. 

4.  Counsel  cannot  allow  evidence  to  be 
introduced  and  take  advantage  of  it,  if 
favorable,  and.  if  not.  ask  that  it  be  strick- 
en out.  Objection  must  be  made  at  the 
time  it  is  offered.  — ^Wiggins  v.  Guthrie, 
(N.  C.)761. 

Argument. 

5.  Under  Code  Ga.  §  8051,  which  pro- 
vides that,  where  Justification  is  pleaaed. 
the  defendant  "* shall  be  entitled  to  all  the 
privileges  of  one  holding  the  affirmative  of 
the  issue. "  a  defendant  in  a  libel  suit,  who 
pleads  both  iustiflcation  and  the  general 
issue,  is  entitled  to  open  and  close. — Uig- 
don  V.  Jordan,  (Ga.)857;  Johnson  v.  Brad- 
street  Co..  (Ga.)  867. 

Instruotiozifl. 

6.  In  a  trial  for  assault,  a  charge  that  a 
policeman  might  use  all  the  force  neces- 
sary to  effect  an  arrest  and  overcome  re- 
sistance sufficiently  covers  facts  showing 
that  the  object  of  the  beating  was  to  pre- 
vent escape,  or  to  arrest  and  keep  under 
arrest,  or  in  self-defense;  and  the  remark 
of  the  judge  (in  responding  to  a  request  to 
charge  further  on  the  first  of  these  topics) 
that  he  did  not  consider  the  request  appli- 
cable to  the  case  was  not  such  error  as  to 
require  a  new  trial.— Bums  v.  State,  (Ga.) 
88. 

7.  The  omission  to  charge  the  jury,  with- 
out special  reauest,  that  mere  possession 
by  the  husband  of  the  wife's  property  will 
not  subject  it  to  his  debts,  and  that  con- 
flicting testimony  ought  to  be  reconciled, 
if  practicable,  is  not  ground  for  a  new 
trial.— Morgan  v.  Swan.  (Ga.)170. 

8.  In  charging  the  rule  of  ordinary  dili- 
gence, the  court  may  contrast  it  with  ex- 
traordinary diligence  to  make  the  former 
more  clear  and  better  understood. — City  of 
Gainesville  v.  Caldwell,  (Ga.)  99. 

9.  A  charge  that  certain  facts  would 
show  gross  negligence,  when  there  is  no 
evidence  of  such  facts,  has  no  application 
to  the  case,  and,  if  erroneous,  is  harmless. 
— Petrie  v.  Columbia  &  G.  R.  Co.,  (8.  C.) 
515. 

10.  It  is  proper  for  the  trial  court,  having 
forgotten  whether  there  was  evidence  on 
a  particular  point,  to  leave  it  to  the  Jury  to 


determine*  and  snch  a  course  does  not 
leave  it  to  the  Jury  to  decide  what  is  or 
what  is  not  evidence. — Glover  v.  Flowers. 
(N.  C.)  579. 

11.  A  Judgment  for  plaintiff  will  not  be 
reversed  because  the  court  charged  that 
negligence  and  contributory  ne^igence 
were  questions  of  fact  for  the  Jury  to  de- 
termine from  the  evidence,  and  not  of  law, 
and  that  it  was  not  for  the  court  to  select 
from  the  evidence  facts  and  circuiiiBtances. 
and  instruct  that  they  constituted  negli- 
gence, or  their  absence  diligence,  when  the 
context  of  the  charge  shows  that  the  court 
meant  only  to  charge  that  the  existence  of 
negligence  was  for  the  Jury,  and  that  it  ■ 
was  not  for  the  court  to  tell  what  negli- 
gence was.— Central  R  R.  ft  B.  Co.t.  Nash, 
(Ga.)  808. 

Verdict. 

12.  If  the  Jury  be  sworn  to  try  the  isaue. 
and  several  iesues  have  been  Joined,  and 
the  verdict  is  responsive  to  them  all.  the 
appellate  court  will  disregard  the  irregular- 
ity, and  will  consider  all  the  issues  as  de- 
cided by  the  verdict. — Kinsley  v.  Monon- 
galia County,  (W.  Va.)  445. 

Trial  by  ooort. 

18.  Exceptions  that  the  court  did  not 
read  the  pleadings,  evidence,  and  argu 
ments  will  not  be  considered  in  the  absence 
of  evidence  to  sustain  them.— May  v.  Cav- 
ender,  (S.  C.)  489. 

14.  The  requirement  of  Code  a  G.  §  291. 
that  a  decision  shall  contain  a  statement  of 
the  facts  found  and  conclusions  of  law  sep- 
arately, is  directory  onlv,  and  failure  to 
comply  with  it  is  not  reviewable. — Id. 

TBOVEB  AND  OONVBR- 

8I0N. 
Svidenoe. 

When  aefendant  claims  title  and  posses- 
sion under  a  third  person  who  acquired  his 
title  and  possession  from  plaintiff  hy  fraud, 
and  the  real  issue  is  whether  defendant 
participated  in  the  fraud  or  had  Dotioe  of 
it,  the  question  whether  the  property  did 
not  really  belong  to  a  corporation  of  which 
plaintiff  was  a  member,  but  with  which  de- 
fendant had  no  connection,  is  immaterial. 
— Conley  v.  Thornton,  (Qa.)187. 

Trustee  Process. 

See  OamuhmenL 

TRUSTS. 

Conveyance  of  land  charged  with,  aee  Vm- 
dor  and  Vendee,  12.  j 

Express — Parol. 

1.  Where  land  held  under  parol  trust  to 
convey  on  payment  of  a  sum  of  money  if 
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sold  nnder  execution  against  the  traatee, 
and  the  purchaser  conveys  to  the  cestui  que 
trust,  the  equity  merges  into  and  is  extin- 
guished by  the  legal  title,  and  one  who  ac- 
quires the  land  by  mortgage  and  sale  there- 
under from  the  cestui  que  trust  cannot  sue 
the  trustee's  grantee,  with  notice  of  the 
trust,  to  enforce  it.— Peacock  ▼.  Stott,  (N. 
C.)885. 

2.  In  an  action  to  recover  land,  an  answer 
alleging  that  plaintiff  was  to  buy  the  land, 
and  let  defendant  have  it  "at  a  little  ad- 
vance. **  but  not  alleging  that  he  bdti^ht  for 
defendant,  or  that  defendant  supplied  the 
money,  is  not  sufficient  to  raise  the  ques- 
tion of  a  parol  trust— Spivey  v.  Harre))» 
<N.  C.)  808. 

Trustees— Powers  and  liabilities. 

3.  A  provision  in  a  deed  creating  a  trust- 
estate  for  the  benefit  of  a  married  woman, 
with  remainder  over  to  her  children,  which 
authorizes  the  trustee  to  make  changes  of 
investment  with  the  consent  in  writing  of 
the  cestui  que  trust,  and  to  hold  the  substi- 
tuted property  subject  to  the  same  trust  as 
provided  in  the  original  deed,  limits  the 
power  both  of  the  trustee  and  the  cestui  que 
trust  to  a  sale  for  reinvestment  alone,  not- 
withstanding Const  S.  C.  art.  14,  g  8.  pro- 
vides that  a  married  woman  may  alienate 
her  property  as  though  unmarried,  as  such 
provision  would  enlarge  the  powers  of  the 
trustee  beyond  the  terms  of  the  deed  of 
trust— Rabb  v.  Flenniken,  (S.  C.)  697. 

4.  A  trustee  who  mixed  trust  funds  with 
his  own.  and  used  the  whole  as  his  own, 
is  not  relieved  by  showing  that  the  outcome 
was  so  much  Con  federate  money,  which  he 
still  has  on  hand.— McCook  v.  Harp,  (Ga.) 
174. 

5.  A  devise  of  land  in  trust  to  apply  the 
income  thereof  to  the  support  of  A.  for  life, 
and  after  his  death  in  further  trust  to  con- 
vey and  deliver  such  land  to  B..  does  not  at 
the  death  of  A.,  under  the  statute  of  uses, 
vest  the  legal  title  in  B.^Ayer  v  Ritler, 
<S.C.)58. 

6.  Where  land  held  in  trust  for  a  married 
woman  for  life,  remainder  to  her  children, 
has  been  sold  in  violation  of  the  trust,  con- 
tingent remainder-men  joining  the  life- ten- 
ant in  an  action  for  its  recovery,  are  pre- 
maturely before  the  court— Rabb  v.  Flen- 
niken, (8.  C.)597. 

USUBY. 

Conflict  of  Laws,  see  Judgment,  16. 
Plea  of  usury,  see  Mortgages,  »-ll. 
nights  of  creditors,  see  Fraudulent  Convey- 
ances, 17. 
Usurious  deed,  see  Mortgages,  9. 

What  constitutes. 

1.  A  contract  to  pay  attorney's  fees  for 
collecting,  in  addition  to  principal  and  in- 


terest, is  not,  on  its  face,  usurious,  nor  does 
it  become  usurious  by  reducing  the  debt  to 
Judgment,  and  including  in  the  judgment 
10  per  cent,  for  attorney's  fees. — National 
Bank  v.  Danforth,  (Ga.)  546.* 

2.  After  the  revival  of  a  debt  by  a  new 
promise,  it  still  bears  the  conventional  rate 
of  interest,  although,  by  a  change  in  the 
law  of  usury  made  in  the  interval  be- 
tween the  execution  of  the  note  and  the 
new  promise,  the  conventional  rate  exceeds 
the  rate  allowed  by  the  new  law. — Vines  v. 
Tift  (Ga.)227. 

8.  Where  a  surety,  who  has  paid  a  debt 
due  from  his  principal  to  a  bank,  by  checks 
on  his  own  deposits  in  the  bank,  could 
have  disposed  of  his  deposit  at  its  par  value, 
notwithstanding  the  insolvency  of  the 
bank,  the  contract  of  the  principal  to  re- 
pay, with  interest  at  6  per  cent,  the  full 
amount  of  the  deposit  set  off  against  the 
debt,  which  bore  12  per  cent,  interest,  is 
not  usurious.— Southall  v.  Parish.  ( Va. )  584. 

4.  Where  the  lender  of  money  neither 
takes,  nor  contracts  to  take,  anything  be- 
yond lawful  interest,  the  loan  is  not  ren- 
dered nsurious  because  the  borrower  con- 
tracts with  one  engaged  in  the  business  of 
procuring  loans  to  pay  him  out  of  the  loan 
for  his  services,  and  does  so  pay  him.  the 
lender  having  no  interest  in  such  business 
or  its  proceeds.— Merck  v.  American  Free- 
hold Land  Mortg.  Co..  (Ga.)  265.* 

6.  Defendant,  being  heavily  indebted, 
procured  a  loan  of  $15,000  for  five  years  at 
0  per  cent  interest  through  a  loan  and  trust 
company,  which  guarantied  payment  of 
principal  and  interest  and  was  to  disburse 
the  amount  in  payment  of  defendant's 
debts.  The  memorandum  directing  the 
company  how  the  money  should  be  dis- 
bursed described  the  company's  charge  of 
$1,500  for  its  services  in  tne  transaction  as 
"brokerage, "  but  the  evidence  showed  that 
the  term  was  inadvertently  used.  Held, 
that  the  evidence  did  not  show  that  the 
charge  was  a  shift  to  cover  an  usurious 
transaction,  and  that  the  fact  that  the  lend- 
er was  a  stockholder  and  director  of  the 
company  did  not  affect  the  case.— Eeagy  v. 
Trout  (Va.)32».* 

6.  It  is  lawful  to  contract  for  interest  on 
interest  overdue,  and  for  payment  by  the 
debtor  of  reasonable  attorney's  fees  on 
sums,  both  principal  and  interest  which 
have  to  be  collected  by  suit— Merck  v. 
American  Freehold  Land  Mortg.  Co..  (Ga.) 
265.* 

7.  Where  cotton  factors  advanced  money 
to  a  customer,  for  which  they  were  to  re- 
ceive interest  at  8  per  cent  per  annum,  and, 
as  a  part  of  the  contract  the  customer  was 
to  ship  them  800  bales  of  cotton  by  a  given 
day,  payinff  charges  thereon  at  certain 
rates,  including  1^  per  cent,  commissions, 
and  on  failure  to  ship  the  cotton  to  pay 
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ft.  60  per  bale  for  each  bale  deficient,  it  was 
for  the  jury  to  decide  whether  or  not  these 
Btipalatfons  were  a  cover  for  usury. — ^Cal- 
laway  v.  Butler.  (Ga.)2ai.* 
Efifoct. 

8.  An  ordinary  mortgage  made  to  secure 
a  debt  infected  with  usurv  is  not  void.  It 
passes  no  title,  under  Code  Ga.  g  1954.  and 
IS  not  within  Code  Ga.  §  2057/",  providing 
that  all  titles  made  as  part  of  a  usurious 
contract  are  void.— Hodge  v.  Brown,  (Ga.) 
282 

9.  Under  Acts  N.  C.  1874-76,  c.  84.  render- 
ing contracts  void  where  a  greater  rate  of 
interest  than  6  or  8  per  cent,  is  reserved,  but 
providing  that  the  act  shall  not  apply  to  an 
existing  contract,  a  bond  to  replace  a  note 
given  in  excess  of  the  sum  due  on  the  note 
at  the  date  of  its  execution,  in  December, 
1875,  is  void,  but  recovery  may  be  had  on 
the  note.— Webb  v.  Bishop,  (N.  C.)  698. 

Forfeiture. 

10.  The  forfeiture  by  statute  for  taking 
usury  is  complete  as  soon  as  the  usury  is 
paid,  whether  in  cash  or  by  substituting  the 
note  of  a  third  person,  equivalent  to  cash. 
—Jackson  v.  Garner.  (Ga.)218.  • 
Ezoess — When  reoorerable. 

11  Under  Battle.  Revisal.  c.  114.  provid- 
ing that  *Mf  any  person  shall  agree  to  take 
a  greater  rate  of  interest  than  6  per  cent, 
per  annum,  where  no  rate  is  named  in  the 
obligation,  *  •  •  the  interest  shall  not 
be  recoverable  at  law.  "where  a  note  given 
in  renewal  of  another  note  is  in  excess  of 
the  principal  and  legal  interest  then  due, 
the  excess  is  not  recoverable.  —  Webb  v. 
Bishop,  (N.  C.)  698. 

As  a  defense. 

12.  Where  on  the  trial  of  a  bill  to  fore- 
close, there  is  no  possible  construction  of 
complainant's  evidence  save  that  the  trans- 
action is  usurious,  there  is  nothing  for  de- 
cision but  a  question  of  law,  and  the  bill 
may  be  dismissed  without  submitting  any- 
thing to  the  jury. — McLaren  v.  Clark.  (Ga.) 
230. 

18.  Where  defendant  makes  a  request  of 
the  commissioner,  to  make  an  alternative 
statement  of  the  claim  against  him,  charg- 
ing the  legal  interest,  wnich  the  commis- 
sioner does,  but  reports  the  claim  against 
him  at  10  per  cent.,  and  defendant  does  not 
except  to  the  report  on  the  ground  that 
usurious  interest  is  charged  against  him.  he 
fails  to  raise  the  defense  of  usury. — Bar- 
bour V.  Tompkins.  (W.  Va.)  1.* 

Who  may  allege. 

14.  A  mortgage  given  by  executors  can- 
not be  attacked  as  usurious  by  the  testa- 
tor's widow  when  the  estate  is  insolvent, 
and  her  claim  to  the  land,  being  for  dower 
and  homestead,  is  superior  to  the  mort- 
gage.—Jeffries  V.  Allen,  (S.  C.)  838. 


VENDOR  AND  VENDBB. 

See,  also.  Deed;  Frauds,  Statute  of;  Fravd- 
ultnt  ConveyaneeM;  Judicial  Sales;  Spe- 
cijUc  Performance, 

Bona  fide  purchaser,  see  Bxeeutors  and  Ad- 
ministratare,  28;  Taxation,  7. 

Vendor's  lien,  see  Limitation  of  Actions,  6. 

Action  for  price. 

1.  In  a  suit  by  the  vendors  of  land  to  re- 
cover the  price,  a  demurrer  for  want  of 
proper  parties  will  not  lie  because  the 
money  sued  for  has  been  dedicated,  when 
collected,  to  the  payment  of  certain  claims 
against  them.— Woods  v.  EUis,  (Va.)  852. 

2.  The  purchaser  of  a  house  and  lot  at 
public  auction,  who  has  refused  to  comply 
with  his  bid.  may  be  sued  for  damages  by 
the  vendor,  where  the  property,  after  due 
notice,  has  been  resold  at  auction  for  a  less 
sum. — Ansley  v.  Green.  (Ga.)021. 

8.  When  a  lot  of  land  is  sold  by  number, 
and  one  of  the  boundaries  is  misrepresent- 
ed, whereby  the  purchaser  fails  to  get 
some  of  the'land  he  bought,  the  deduction 
to  be  made  from  the  agreed  price  is  in  pro- 
portion to  the  value  of  the  tract  with  the 
boundaries  as  represented,  and  ita  value 
with  the  true  boundaries  at  the  time  of  the 
sale.— Smith  v.  Kirkpatrick,  (Ga.)258. 

4.  The  valne  of  improvements  put  on  the 
true  tract  by  the  purchaser  is  irrelevant 
unless  they  were  made  before  the  discovery 
of  the  deception  as  to  the  boundary,  and 
even  then  unless  their  value  was  impaired 
by  reason  of  less  adaptation  to  the  true 
than  to  the  false  tract.— Id. 

5.  A  declaration  in  an  action  for  breach 
of  a  contract  of  sale  of  land,  evidenced  by 
the  auctioneer's  memorandum,  ia  not  de- 
murrable though  In  the  name  of  "Mrs. 
Alice  Mcpherson  Ansley,"  while  in  the 
memorandum  of  sale  the  name  was  **Mrs. 
Frank  J.  Ansley, "  as  nnder  Code  Qa.  ^«^ 
2757, 8801,  making  parol  evidence  admissi- 
ble to  explain  ambiguous  and  incomplete 
written  contracts,  plaintiff  might  show  that 
the  initials  were  those  of  her  husband.— 
Ansley  v.  Green,  (Ga.)021. 

Vendor's  lien. 

6.  Where  the  vendors  of  land  sold  on 
credit,  retaining  the  title  as  security  for 
deferred  payment,  sue  for  a  specific'  per 
formance.  and  obtain  a  decree  lor  the  sale 
of  the  land,  such  judicial  sale,  when  made, 
releases  the  land  from  their  vendor's  lien. 
—Woods  V.  Ellis.  ( Va.)  852. 

7.  The  land  of  a  married  woman  may  be 
sold  under  execution  for  the  payment  of 
the  purchase  money,  though  her  husband 
p^ave  his  own  note  therefor,  the  title  hav 
iQg  been  retained  by  the  vendor  according 
to  agreement,  as  further   secnrity. — Will- 

I  iams  V.  Simmons.  (Ga.)  188. 

I     H.  Where   plaintiff,  by  executory   cod- 
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tract,  sells  land  to  an  insolvent  husband, 
who,  having  appreciated  the  value  by 
erecting  a  house  tbereon.  requests  plain- 
tiir  to  convev  to  his  wife,  to  avoid  a  debt, 
and  plaintiff!  with  notice  of  the  purpose, 
conveys  to  the  wife,  reserving  a  vendor's 
lien,  the  lien  will  be  held  binding  as  be- 
tween the  wife  and  plaintiff,  and  will  be 
enforced  in  equity,  though  including 
items  not  originally  a  part  of  the  purchase 
money. — Holmes  v.  Harshberger,  (W.  Va.) 
452. 

9.  A  vendor's  lien  may  be  enforced  in 
equity,  though  a  judgment  on  the  debt  se- 
cured is  barred  at  law.  unless  a  sufficient 
time  has  elapsed  to  raise  a  presumption  of 
payment.— Pazton  v.  Rich,  (Va.)68l. 

10.  Where  bonds  secured  b^  a  vendor's 
lien  have  been  assigned  at  dififerent  times. 
to  different  persons,  they  are  to  be  secured 
out  of  the  proceeds  of  the  land  in  the  or- 
der of  their  assignment. —Id. 

.11.  Where  a  person,  by  executory  con- 
tract, sells  land  to  an  insolvent  husband, 
who,  having  appreciated  the  value  by 
erecting  a  house  thereon,  requests  the  ven- 
dor to  convey  to  his  wife,  to  avoid  pay- 
ment of  a  debt,  and  the  vendor,  with  no- 
tice of  this  purpose,  conveys  to  the  wife, 
retaining  in  the  deed  a  vendor's  lien,  such 
conveyance  and  retention  of  lien  will  be 
fraudulent  and  void  as  to  the  creditors  of 
the  husband.— Holmes  v.  Harshberger,  ( W. 
Va.)452. 

Bona  fide  purohasers. 

12.  Land,  purchased  of  a  trustee  by  one 
knowing  that  the  sale  was  a  breach  of  the 
trust,  is  charged  with  the  trust.  —  Rabb  v. 
Flenniken,  (S.  C.)597. 

13.  The  title  of  a  grantee  in  open  and 
notorious  possession  under  an  unrecorded 
deed  is  superior  to  that  of  a  subsequent 
^antee  obtaining  his  deed  during  such 
possession;  the  notice  arising  therefrom 
being  equivalent  to  such  record. — Daniel 
▼.  Hester,  (8.0.)  W.* 

Venue. 

Motion  to  set  aside  Judgment,  see  Ju^ 

ment,  17. 
In  criminal  cases,  see  Criminal  Law,  9. 

Verdict. 

See  Jieuf  Trial,  7-10;  Trial,  12. 

In  criminal  cases,  see  Criminal  Law,  42, 48. 

Voters, 

See  Elections  and  Voters, 

Waiver. 

Of  defective  pleading,  see  Pleading,  12. 
service,  see  Practice  in  Civil  Cases,  7. 


Of  objections  to  time  of  filing  brief,  see 

Practice  in  Ciisil  Cases,  6. 
What  constitutes,  see  Sale,  9;  Taxation,  4. 

Warranty. 

See  Sale,  5,  6. 

WAYS. 

Obstruction,  see  Nuisance,  1. 

Obstruotion. 

Under  Code  Ga.  §  721,  prescribing  that  a 
private  way  must  not  exceed  15  feet  in 
width,  and  must  be  kept  open  and  in  repair 
by  the  person  on  whose  application  it  is  es- 
tablished, such  person  cannot  sue  to  re- 
Quire  the  removal  of  obstructions  placed 
therein  without  proof  that  the  way  used  is 
the  same  originally  appropriated,  that  it 
does  not  exceed  the  prescribed  width,  and 
that  he  has  himself  i^ept  it  open  and  in  re- 
pair, though  section  737  provides  that  it 
shall  not  be  lawful  for  a  person  to  interfere 
with  a  private  way  which  has  been  used 
constantly  for  seven  years,  and  he  proves 
such  user.— Collier  v.  Farr,  (Qa.)860. 

WILLS. 

Proof  of  execution,  see  Evidence,  17. 

Undue  influence. 

1.  The  testator  having  devised  his  entire 
estate  to  his  wife,  to  repel  the  inference 
that  it  was  an  unnatural  donation,  which 
was  drawn  from  the  disparity  of  ages,  and 
in  answer  to  proof  of  declarations  of  the 
testator,  after  executing  the  will,  that  he 
did  not  intend  his  wife's  family  to  have  any 
of  his  property,  the  kind  relations  existing 
between  the  testator  and  his  wife,  and  his 
obligation  to  her  for  money  loaned  him, 
may  be  shown.— Collins  v.  Collins,  (N.  C.) 
687. 

Probate  and  contest. 

2.  Under  Code  N.  C.  §  2147,  providing 
that  devises  or  bequests  to  attesting  wit- 
nesses shall  be  void,  but  that  such  persons 
shall  be  admitted  as  witnesses  to  prove 
execution  of  the  will,  an  attesting  wit- 
ness, who  is  also  an  heir  at  law  and  pro- 
pounder  of  the  will,  may  testify  in  his  own 
behalf  as  to  the  validity  of  the  will;  this 
class  of  persons  not  being  within  the  inhi- 
bition of  Code  N.  C.  g  590.  disqualifying  a 
party  to  an  action  from  testifying  in  his 
own  behalf  as  to  transactions  with  the  de- 
cedent.— Id. 

Construction. 

8.  Since  the  making  of  a  will,  the  facts 
having  so  changed  by  the  unexpected  cir- 
cumstances of  the  estate  being  aiminlshed 
by  subjecting  it  to  debts  of  testator's  gran- 
tor, and  by  its  being  thrown  into  the  hands 
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of  a  receiver,  as  to  render  a  literal  compli- 
ance with  it  impossible,  equity  will  admin- 
ister the  estate  as  near  in  conformity  with 
the  orijB^inal  scheme  as  possible,  and  in  the 
execution  of  this  principle  the  decree  of 
the  court  below,  unless  plainly  erroneous, 
will  be  sustained.— Wikle  v.  Wooley,  (Qa.) 
210. 

Description  of  beneficiaries. 

4.  A  devise  providing  that  "all  of  the 
property  which  is  to  go  to  my  daughters 
under  the  will.  I  give  to  them,  and  to  each 
of  them,  and  their  children,  free  from  the 
control,  debts,  and  liabilities  of  their  pres- 
ent or  any  future  husband,"  manifests  the 
intention  of  testator  that  not  only  those 
children  who  were  alive  at  the  time  of  his 
death,  but  such  as  might  be  born  there- 
after, should  participate  in  his  property. — 
Toole  V.  Perry,  (Ga.)  118. 

5.  Testator  provided  that  property 
should  be  divided  between  the  children  of 
H.  and  M.,  share  and  share  alike.  Held, 
that  the  children  of  H.  and  M.  took  per 
stirpes,  and  not  per  capita.— "^BLyer  v.  Ho- 
ver, (Qa.)562. 

Nature  of  estate. 

6.  Where  a  testator  devises  land  to  his 
daughter.  *' during  her  natural  life,  and  af- 
ter ner  death  to  the  begotten  heirs  or 
heiresses  of  her  body.  **  the  words  do  not 
mean  simply  the  children  of  such  daugh- 
ter, but  create  an  estate  tail,  under  the  rule 
in  Shelley's  Case,  which  was  converted  in- 
to a  fee-simple  under  Code  N.  C.  §  1825, 
providing  that  a  person  seized  of  an  estate 
tail  shall  be  held  seized  in  fee-simple.  Da- 
vis, J.,  dissenting.— Leathers  v.  Gray,  (N. 
C.)  «57. 

7.  A  testator  gave  to  his  wife  all  his  es- 
tate, and  charged  her  **wtth  the  raising  and 
education  of  my  children,  such  education 
to  be  the  best  her  means  will  afford.  (8)  If 
any  of  our  children  should  voluntarily  re- 
fuse education,  they  are  not  to  receive  any 
advantage  in  property  in  consec|uence  of 
such  refusal.  (4)  My  wife  may  give  to  any 
of  our  children,  at  any  time,  and  in  the 
form  and  manner  she  may  think  best,  any 
portion  of  property  she  may  think  proper; 
provided,  those  to  whom  she  had  given 
shall  be  charged  the  full  amount  in  the  set- 
tlement of  the  estate. "  Held,  that  the  devi- 
see took  an  estate  in  fee-simple. — Howze 
V.  Barber,  (8.  C.)817. 

8.  A  devise  made  in  1854  bv  a  mother  to 
a  trustee  for  her  son.  and.  if  the  son  should 
die  without  a  child,  the  trustee  to  sell  and 
distribute  the  proceeds  equally,  and  place 
them  in  the  hands  of  another  trustee  for 
the  other  children  of  testatrix,  created  in 
the  son  a  fee,  determinable  on  his  dying 
childless,  and  the  other  children  were  in- 
tended to  take  by  executory  devise,  and 
not  by  contingent  remainder,  and  no  re- 


mainder was  created  by  implication  in  the 
child  or  children  of  the  son,  and  neither  of 
these  classes  can  interfere  during  the  life- 
time of  the  son  to  prevent  him  from  com- 
mitting waste  on  uie  devised  premisea. — 
Matthews  v.  Hudson.  (Ga.)  286. 

9.  A  devise  by  a  father  to  his  married 
daughter,  made  and  probated  prior  to  Code 
Ga.  1862,  by  which  he  gave  to  her  an  equal 
share  with  the  others  of  his  children  in  his 
estate,  *'to  her  benefit  durins  her  life,  but 
my  will  is  that  [her  husband]  have  no  con- 
trol of  her  distributive  share,  but  that  it  be 
and  remain  the  property  of  the  heirs  of 
her  body  after  her  aeatn. "  passed  an  ab- 
solute fee  to  the  daughter:  and  her  chil- 
dren took  no  interest  by  way  of  remain- 
der. Code  Ga.  1821,  inhibiting  estates  tail. 
— Wilkerson  v.  Clark,  (Qa.)  819.* 

10.  A  will,  made  and  probated  in  1847. 
devising  to  a  daughter  land,  ''to  her  and 
her  children,  free  from  the  disposition  of 
any  future  husband, "  (the  daughter  then 
having  no  children,)  conveyed  to  her  an 
absolute  fee;  and  the  children  born  to  her 
after  testator's  death  took  no  estate,  by  way 
of  remainder  or  otherwise.  —  Lofton  v. 
Murchison,  (Ga.)  822. 

Bights  of  deviBees. 

11.  A  dwelling-house,  and  150  acres  of 
the  Home  place  around  it,  were  left  to  tes- 
tator's wife;  and  the  remainder  of  the 
Home  place  was  to  be  divided  among  his 
five  children.  Held,  that  act  S.  C.  1858  (12 
St.  597)  providing  that  af ter-acqnired  real 
estate  shall  pass  under  the  will,  though  it 
causes  such  real  estate  to  pass  under  the 
residuary  clause  of  the  will  and  as  a  gen- 
eral devise,  and  first  to  be  subjected  to  the 
payment  of  the  debts,  does  not  change  the 
rule  as  to  previously  acouired  lands  spe- 
cially devised  by  a  residuary  clause;  and 
the  above  clauses  being  equally  spcMcific, 
the  lands  devised  thereby  must  contribute 
pro  rata  to  the  payment  of  the  debts.  — 
Flovd  V.  Floyd,  (S.  C.)  42. 

12.  A  child  for  whose  support  provision 
is  made  by  his  mothers  will,  who  has  not 
received  support  from  that  source,  but  baa 
been  maintained  by  his  father,  cannot  have 
the  amount  of  such  maintenance  allowed 
him  in  the  distribution  under  the  will.— 
Wikle  V.  Wooley.  (Qa.)210. 

18.  Defendant  contracted  with  plaintiff's 
testator  for  the  purchase  of  land;  but  be- 
fore conveyance  made,  or  purchase  money 
paid,  the  testator  died,  devisine  the  land  to 
defendant  and  another  equally.  The  tes- 
tator's other  property  was  sufficient  to  pay 
his  debts.  Held,  that  the  devise,  having 
been  assented  to  by  defendant,  vested  the 
legal  title  to  the  land  in  him  and  the  other 
devisee,  and  relieved  defendant  from  bis 
contract.— Taylor  v.  Hargrove,  (K.  C.)  647. 

14.  A  testator  devised  land  to  five  grand- 


Digitized  by 


Google 


INDEX. 


999 


sons  and  to  the  surriyor,  and,  if  they  died 
without  heirB  of  their  own  bodies,  to  two 
of  their  sisters;  and  provided  that  each 
should  receive  his  part  when  he  arrived  at 
the  age  of  d5  years,  and  not  before.  After 
they  had  arrived  at  the  required  age.  and 
divided  the  land  among  them,  two  of  them 
died  without  issue,  and  their  shares  were 
divided  among  the  survivors  and  the  two 
sisters.  One  of  the  grandsons  then  re- 
ceived a  quitclaim  deed  from  his  surviving 
brothers  of  their  interest  in  the  deceasea 
brothers'  shares,  and  conveyed  with  war- 
ranty. Held,  that  the  executorv  devise  to 
the  sisters  failed  on  the  arrival  of  the  grand- 
sons at  the  age  of  26,  and  division  among 
them,  and  that  the  purchaser  toolc  a  three- 
fifths  interest  in  the  land  conveyed;  that 
being  all,  except  the  interest  of  the  sisters 
as  heirs  of  the  deceased  grandsons.— Fields 
▼.  Whitfield,  (N.  C.)  780. 

15.  The  devise,  being  to  the  sisters,  if  the 
grandsons  died  without  issue,  fails  upon 
the  death  of  one  of  them  leaving  children; 
since  then  the  contingency  of  the  death  of 
all  without  issue  never  can  occur.— Id. 

WTTNESS. 

See,  also,  Evidence, 
Competency,  see  WiUa,  2, 

Competenoj — In  generaL 

1.  A  witness  having  been  examined  on 
interrogatories  by  commission  is  prima 
fade  mentally  competent  to  testify;  jind 
evidence  subsequently  taken,  tending  to 
show  that  he  was  insane  when  he  was  ex- 
amined, is  for  consideration  of  the  jury, 
and  not  for  the  court;  there  being  also  tes- 
timony in  favor  of  sanity.— City  of  Gaines- 
ville v.  Caldwell.  (Ga.)  99. 

2.  Objection  to  the  competency  of  a  wit- 
ness, if  known,  must  be  taken  before  the 
witness  is  examined  under  Code  Ga.  g  38(50, 
and  one  convicted  of  perjury  is  a  compe- 
tent witness;  the  disqualification  laid  down 
in  section  4466  of  the  Code  having  been  re- 
moved by  the  evidence  act.  codified  in  sec- 
tion 8864— Brunswick*  W.  R.  Co.  V.  Clem, 
(Oa.)84. 

8.  By  Code  N.C.§  688.  the  wife  of  a  party 
or  person  in  interest,  in  any  action  or  pro- 
ceeding, is  a  competent  witness,  except  to 
^ve  evidence  for  or  against  the  husband 
in  any  criminal  proceediug.  or  proceeding 
in  consequence  of  adultery.  Section  1858 
provides  that  the  wife  of  the  defendant  in 
criminal  proceedings  shall  be  a  competent 
witness  for  him.  Ueld,  that  in  bastardy 
proceedings  the  mother,  a  married  woman, 
might  testify  to  the  non-access  of  her  hus- 
band.—State  V.  McDowell,  (N.  C.)  786. 
Transactions  with  decedents. 

4.  Where  the  agent  of  plaintiff,  a  cor- 
poration, through  whom  all  the  corporate 


transactions  were  had  with  defendant,  is 
dead,  defendant  is  not  a  competent  witness 
in  his  own  behalf  as  to  what  transpired 
between  himself  and  the  deceased  agent. 
Langford  v.  Commissioners.  76  Ga.  C^2.— 
Parish  v.  Weed  Sewing-Machine  Co.,  (Ga.) 
188.* 

6.  Where  the  question  is  whether  de- 
fendant is  the  tenant  of  plaintiff,  defend- 
ant and  his  wife  are  competent  to  prove 
that  she  rented  the  land  of  a  third  person, 
not  a  party  to  the  action,  although  such 
third  person  is  dead.— Brantly  v.  Mayo, 
(Ga.)  187.* 

6.  One  who  purchases  property  from  a 
defendant  in  fl.  fa,  with  knowledge  of  the 
Judgment,  cannot,  long  after  the  death  of 
the  plaintiff,  in  a  claim  case  to  which  his 
administratrix  is  a  party,  use  the  defendant 
in  fl.  fa,  as  a  witness  to  prove  that  there 
was  no  real  debt  on  which  the  Judgment 
was  founded,  but  that  the  Judgment  was  a 
collusive  arrangement  between  the  plain- 
tiff and  the  defendant  in  fraud  of  creaitors. 
— Prendergast  v.  Wiseman,  (Ga.)  228.* 

7.  Plaintiff  in  an  action  for  personal  in- 
juries may  testify  to  the  circumstances 
under  which  he  signed  an  instrument  al- 
leged to  be  a  release  of  his  demand,  and 
that  the  instrument  introduced  by  defend- 
ant, to  which  his  signature  is  attached, 
and  which  he  was  asked  if  he  had  signed, 
was  not  in  fact  the  instrument  signed  by 
him,  though  defendant's  vice-president, 
who  procured  the  release,  be  deceased. — 
Carlton  v.  Western  ft  A.  K.  Co.,  (Ga.)  623. 

8.  Under  Code  Civil  Proc.  8.  C.  S  400, 
disqualifying  a  pcrty  to  an  action  against 
an  administrator  from  testifying,  on  his 
own  behalf,  as  to  any  personal  transaction 
or  communication  had  with  the  decedent, 
a  surviving  executor,  in  an  action  against 
the  administrator  of  his  late  coexecutor, 
cannot  testify  as  to  what  assets  he  did  or 
did  not  receive  from  the  deceased,  or  what 
passed  between  them  relative  to  preparing 
the  inventory  of  the  estate.— Williams  v. 
Mower,  (S.C.)  605.* 

9.  In  an  action  to  recover  property 
claimed  by  a  son  under  an  alleged  sale  from 
his  father,  now  deceased,  the  son  cannot 
testify  in  his  own  behalf,  under  Code  Va. 
1873,  c.  172.  §  22,  as  amended  and  re-enact- 
ed by  Acte  1876-77.  c.  256.  5.  265,  providing 
that,  when  one  of  the  original  parties  to  a 
contract  is  dead,  or  incompetent  to  testify, 
the  other  party  shall  not  testify  in  his  own 
favor,  or  in  favor  of  any  other  party  hav- 
ing an  interest  adverse  to  that  01  the  party 
incapable  of  testifying,  unless  called  to 
testify  on  behalf  of  the  last-mentioned 
party,  or  unless  some  person  havinjo^  an 
interest  adverse  to  that  of  the  party  inca- 
pable of  testifying  shall  have  testified  to 
some  fact  occurring  before  such  inability 
accrued.— Perkins  v.  Greever,  (Va.)891.* 
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10.  On  the  trial  of  objections  to  the  re- 
turn of  appraisers  setting  apart  a  year's 
support,  the  caveator  is  not  a  competent 
witness  to  prove  a  contract  with  the  de- 
ceased, and  his  own  compliance  therewith, 
where  the  contract  is  the  basis  of  his  ob- 
jection to  the  return. — Robson  v.  Harris, 
(Ga.)926. 

Examination. 

11.  General  questions  touching  the  case 
and  the  various  issues  involved  in  it  are 
not  objectionable,  whether  the  witness  un- 
der examination  in  open  court  be  a  partv 
to  the  action  or  not.— Van  Winkle  v.  Wil- 
kins.  (Qa.)  644. 

12.  The  propounder  of  and  sole  benefici- 
ary under  an  alleged  holographic  will  al- 
leged to  be  a  forgery,  he  and  his  son  being 
the  only  witnesses  testifying  to  its  genuine- 
ness, and  the  will  having  been  produced 
from  his  possession,  was  asked,  on  cross- 
examination,  if  any  one  besides  himself 
knew  of  its  execution.  He  answered  that 
he  had  told  three  persons  named  of  its  ex- 
ecution. Held,  that  the  refusal  to  strike 
out  such  answer  as  not  responsive  was  er- 
ror.—Brown  V.  Hall,  (Va.)  182. 

13.  In  an  action  to  recover  for  lumber 
used  in  defendant's  house,  which  plaintiff 
alleged  he  sold  to  the  builder  for  defend- 
ant's use.  plaintiff  was  asked  on  cross-ex- 
amination why  he  had  charged  the  lumber 
to  the  builder,  and  stated  that  the  builder 
gave  orders  on  defendant  for  the  money. 
MM,  that  plaintiff  had  a  right  to  sustain 
his  statement  by  introducing  such  an  order 
as  a  part  of  his  explanation.— Wiggins  v. 
Guthrie,  (N.  C.)  781. 

Credibility— Impeachment. 

14.  On  the  trial  of  a  man  for  a  single  act 
of  adultery  with  one  of  his  witnesses,  let- 
ters written  by  him  previous  to  the  act,  and 


a  conversation,  also  previous,  had  with  hU 
wife  and  his  witness  when  he  was  not 
present,  all  tending  to  show  that  he.  his 
wife,  and  his  witness  had.  several  months 
before  the  alleged  adulterous  act,  com- 
bined to  "blackmail"  another  person,  were 
not  admissible  testimony  in  behalf  of  the 
state  to  impeach  the  witness  or  illustrate 
her  relations  to  or  with  the  accused,  she 
not  having  been  interrogated  as  to  these 
matters  when  under  examination,  so  as  to 
lay  the  foundation  for  contradicting  her, 
and  thereby  impairing  her  credit.— Gard- 
ner V.  State.  (Ga.)  144. 

15.  A  witness  who.  speaking  from  his 
memory,  undertakes  to  state  the  testimony 
given  by  another  witness  on  a  former  hear- 
ing, need  not  confine  himself  to  the  exact 
language  used,  but  may  give  the  substance 
of  the  testimony. — State  v.  Jones,  (S.  C.) 
296. 

16.  It  is  competent  for  the  coroner,  who 
had  taken  in  writing  testimony  at  the  in- 
quest, to  prove  what  a  witness  then  said  by 
readine  what  he  had  then  taken  down,  or 
so  mucn  of  it  as  the  witness  denies  saying. 
-Id.* 

17.  Where  the  testimony  taken  down  hj 
the  coroner  was  signed  by  the  witness,  it 
may  be  received  in  evidence  to  show  what 
he  had  previously  stated  in  regard  to  the 
occurrence. — ^Id.* 

18.  When  the  state  attacks  the  character 
of  a  witness  for  the  defense,  a  new  issue  is 
then  raised,  which  could  not  have  been  be- 
fore presented;  and  upon  such  issue  the 
defense  has  the  right  to  offer  testimony,  as 
it  could  not  before  have  been  offered.— Id. 

Writa 

See  Attachment;  Certiorari;  Error,  Writ  of. 
Execution;  Garnishment;  Hahetu  Corpse; 
Ivjunciion;  Replevin, 


Digitized  by 


Google 


TABLIiS  OF  SOUTHEASTERN  CASES 


IH 


STATE  REPORTS. 


VOL.  77,  GEOBGIA  BEPOBTS. 

[NoTB.    The  SouTHBABTBBN  RiPOBTER,  whioh  did  not  begin  publication  until  February  1, 
1887,  includes  only  the  following  cases  from  volume  77,  Georgia  Reports :]  ^ 


Arline  t.  Laurens  Ck).  (2  8.  £.  888)  . 


Ptf* 
.  949 


fcv.Trulook(8S.Kl(i2) 869 

Ban&sT.Zellner(8S.£.804) 424 

Brand  ▼.  LawrenceriUe  Branch  R.  R.  (1 S. 

E.  256) 606 

Brin8onT.Hadden(2B.  E.  694) 499 

Brown  V.  Joiner  (8S.  E.  157) 282 

Burks  7.  Beall  (8  8.  E.  155) 271 

Case  T.  Sutton  (1  8.  B.  175) 670 

Central  R.  R.  T.  Logan  (2  8.  E.  465) 804 

Central  R.  R.  ▼.  Rouse  (8  8.  E.  807) 898 

Central  Railroad  &  Banking  Co.  t.  Gam- 
ble (8  S.  E.  287) 684 

Clanton  ▼.  Estes  (1  8.  E.  168) 852 

Colcordv.  Carr(8  8.E.617) 106 

CorbittT.  McDaniel(2  8.  £.692) 644 

County  of  Floyd  ▼.  Rome  St.  R.  Co.  (8  8. 
E.  8) 614 

Davis  V.  Covington  &  M.  R.  Co.  (2  8.  E. 

556) 822 

DePauwv.  Kaiser  (3  S.E.  254) 176 

De  Vaughn  V.  Minor  (1  8.  E.  438) 809 

East  Tennessee,  V.  &  G.  R.  R.  v.  Maloy  (2 

8.E.941) 287 

Echols  V.  Almon  (1 S.  E.  269) 830 

Etheridge  v.  Hobbs  (8  8.  £.  251) 581 

Eubanks  V.  Brunson  (2  8.  E.  685) 498 

Fagg  V.  Donaldson  (2  8.  E.  689) 691 

Fort  V.  Martin  Tobacco  Ca  Q  8.  E.  228). .  HI 
Foster  v.  Blood  Balm  Ck>.  (8  8.  E.  284). . . .  216 

Harrell  V.  HarreU  (3  8.  E.  12) 180 

Hart  V.  Jackson  (8  S.  E.  1) 498 

Herring  Safe  Co.  v.  County  of  Baker  (8  S.  . 

E.  164) fe6 

Hirsch  v.  Fleming  (8  8.  E.  9) 694 

Hudson  V.  Goif  (8  8.  E.  152) 281 

Johnston  v.  Simmons  (2  S. E.  469) .. .t ....  298 

King  V.  Sparks  (18.  E.  266) 286 


Liberty  Co.  Land,  etc.,  Ca  v.  Barnes  (1 8. 

E.8f8) 748 

Littleton  V.  j9peU  (2  S.  E.  986) 227 

Martinv.  Copeland  (8aE.266) 874 

Martin  V.  Lamb  (8  8.  K  10) 252 

MoAlister  V.  State  (8  8.  E.  168) 599 

Nixon  V.  Perry  (8  S.  E.  263) 630 

Nolanv.Pelham(2  8.  E.639) 262 

Pascal  V.  State  (3  8.  E.  2) 696 

Patterson  v.  Collier  ^  S.  E.  119) 292 

Peeblesv.  Morris  (8  8.  E.  89) 586 

Pledgerv.  8tate(8S.E.  820) 242 

Potter  V.  Swindle  (8  8.  E.  94) 419 

Powell  V.  Augusta  &  S.  R.  Co.  (8  8.  E.  757)  192 

Pricev.  Douglas  Co.  (8  S.E.  240) 163 

Pulliam  V.  cSntrell  (8  S.  E.  280) 668 

Roberts  V.  mnson  (2S.  E.762) 589 

Savannah,  F.  &  W.  Ry.  Co.  v.  Collins  (3  8. 

E.416) 876 

Savannah,  F.  &  W.  Ry.  Co.  v.  Gray  (3  S. 

E.  168) 440 

Savannah,  F.  A  W.  Ry.  Co.  v.  Pritchard 

(1S.B.261) 412 

Sims  V.  Hatcher  (8  a  E.  92) 889 

Smith  V.  Walker  ^  S.  E.  256) 289 

Spencer  V.  State  (8  S.  E.  661) 155 

Stephens  v.  James  (8  S.  E.  160) 189 

Stevensv.  8tate(2  S.  E.  684) 810 

Stewartv.  Jaques(3  8.  E.  288) 865 

Striplingv.  State  (8  8.  E.  277) 108 

Sutton  V.  Williams  (1  S.  E.  175) 670 

Terry  v.  Bank  of  Amerious  (8  S.  E.  164) . .  628 

Thompson  v.  Thompson  (8  S.  B.  261) 692 

Tiftv.  Jones  (3S.  B.899) 181 

TumUn  V.  Vanhom  (8  S.  B.  264) 816 

Tumerv.  Kirkpatrick(8  8.E.  246) 794 

Walker  v.Wyse  (2  8.  B.  749) 284 

Weedv.  KnorraS-El«7) 686 

Westem&A.B.R.v.Mathis(2  8.E.692)  488 
WiUiams  V.  Central R.  R.  (8S.  E.  88)....  612 


Lamarv.  Russell  (2 S.E.  467) •....  807   Teomans  v.  Yeomans  (8  B.  B.864) 124 

(1001) 


Digitized  by  VjOOQIC 


1002 


TABLES  OF  80UTHEA8TBBN  GA8EB  IN  STATE  REPORTS. 


VOL.  99,  NOBTH  CASOLDTA  SEPOBTS. 


Abernathyv.Wither8(6  8.  E.876) 520 

Anderson  v.  Logan  (6  S.  E.  704) 474 

Anthony  T.  Estes  (6S.  E.  706) 596 

Baird  V.  Reynolds  (6  S.  E.  877) 460 

Blount  V.  Gutbrle  (6  8.  B.  800) 03 

Boweny.  Pox  (5  8.  B.  437) 127 

Braddy  v,  Hodges  (5  8.  B.  17) 319 

Branch  t.  Orlffin  (5  8.  E.  393,  398) 173 

Brickhouse  ▼.  Sutton  (5  8.  E.  380) 103 

Brittaln  ▼.  Mull  (6  S.  £.  882) 468 

Bryan  V.  Morlng  (5  8.  E.789) 16 

Buchanan  v.  Buchanan  (5  8.  E.  490) 308 

Burrv.  MaultBby  (6  8.  E.108) 263 

Cadell  ▼.  Aflen  (6  S.  E.  399) 542 

Carpenter  v.  Medford  jr6  8.  E.  785) 495 

Casey  v.  Cooper  (6  8.  E.  653) 395 

Charlotte  Planing  Hills  v.  MoNinch  (6  8. 

E.886) 517 

Clement  v.  Foster  (6  S.  E.  186) 255 

Clemmons  ▼.  Field  (6  8.  B.  790) 400 

Covington  v.  Newherger  (6  8.  E.  205) 523 

Cowandv.  Meyers  (6  S.  E.  82) 198 

Coward  V.  Chastain  (6  8.  E.  703) 443 

Cumming  ▼.  Barber  (5  8.  B.  903) 382 

Dickerson  v.  WUcoxon  (6  8.  E.  774) 585 

Edwards  ▼.  Baker  (6  S.  B.  255) 258 

Edwards  y.  Bowden  (5  8.  B.  283) 80 

Edwards  v.  Cowper  (6  S.  B.  792) 421 

Edwards ▼.  Moore(58.E.  13) 1 

Evans  v.  Etheridge  (5  8.  B.  886) 48 

First  Nat  Bank  of  Charlotte  v.  Homesley 

(6  8.  E.  797) 581 

Fleming  v.  Patterson  (6  8.  E.  896) 404 

Freeman  V.  Leonard  (6  8.  B.  259) 274 

Garrison  v.  Cox  (6a  E.  124) 478 

Gatewood  ▼.  Bums  (6  S.  E.  685) 857 

Gatewoodv.  Leak(6S.  E.706) 868 

Grant  V.  Hughes  (6  S.  B.  572) 875 

Greer  V.  Herren  (6  8.  B.  257) 492 

Grubb  V.  Foust  (6  8.  B.  108) 286 

Gwathney  v.  Etheridge  (6  8.  E.  411) ^71 

Hackney  ▼.  Arrington  (5  8.  E.  747) 110 

Hampton  v.  Wheeler  (6  8.  B.  286) 222 

Hannonv.  Grizzard(6  8.  E.  98) 161 

Harmon  v.  Hemdon  (6  8.  E.  411) 477 

Hemphill  v.  Hemphill  (6  S.  E.  201) 486 

Horton  v.  Home  (5  8.  E.  927) 219 

Horton  ▼.  Lee  (5  8.  B.  404) 2fiS7 

Jarvis  V.  Davis  (5  8.  B.  227} 87 

Jones  v.  Parker  (5  S.  K  888) 18 

King  V.  Miller  (6  8.  B.  660) 588 

Knight  V.  Rountree  (6  8.  E.  702) 889 

Knottv.Taylor  (6  8.  B.788) 511 

Knott  V.Whitfield  (5  8.  E.  664) 70^ 

Komegay  v.  Everett  (5  8.  B.  418) 80 

Lathamv.WUcox(6S.  B.711) 867 

Leak  V.Covington  (6  8.  B.  241) 609 


Lewis  V.  Roper  Lumber  Co.  (5  8.  EL  19) . .    11 

Livingston  v.  Dunlap  (6  8.  E.  200) 988 

Lovev.MoClure(6B.B.947,260) 290 

Maoe  V.  Commissioners  and  Sheriff  of  Car- 
teret Co.  (6  8.  B.  740) 65 

Marshall  Foundry  Co.  v.  E3Uiaa  (0  S.  £. 
680) SOI 

Mathews  v.  (>>mmissioners  of  Sampson  Go. 
(5  8.  E.  742) m 

McCaskiUv.  McCormac(6aB.4a8) 5tS 

McDanielv.  Allen(5  8.  E.  737) 13S 

McNeal  Pipe  A  Foundry  Co.  v.  Howland 
(5  8.  B.  745) as 

MQNemv.HodgQe(6aB.127) 248 

Mercantile  Trust  &  Deposit  Co.  v.  Atlan  tie 
&N.  C.  R.CO.  (5 8.  B.  417) 1» 

Meredith  v.  Cranberry  Coal  A  Iron  Co.  (5 
8.  E.  659). 5?6 

Murray  V.  Haasell  (5  8.  K  428) 168 

Newby  V.  Harrell  (5  8.  E.  284) 149 

NichoUs  V.  Dunning  (5  8.  B.  409) 83 

Ousby  V.  Neal  (5  8.  B.  901) 146 

Patterson,  In  re  (6  8.  E.  648) 407 

Patton  V.  (Hah  (6  8.  E.  198) 280 

Peck  V.  Manning  (6  8.  B.  748) 157 

Perry  V.  Hardison  (5  8.  E.  280) 21 

Perry  V.  Perry  (6  8.  E.  86) 270 

Pittv.  Moore  (5  8.  E.  889).. 85 

Raleigh  &  G.  R.  Co.  v.  Lewis  (5  &  B.  S3)    m 

Ramsay  v.  Gheen  (6  8.  E.  75) 315 

Reaves  V.  Davis  (6  8.  B.  715) 425 

Rigsbee  V.  Durham  (6  8.  B.  64) Sll 

Rose  V.  Baker  (5  8.  B.  919) 32» 

Russell  V.  Davis  (5  &  E.  895) 115 

Short  V.  Blount  (5  8.  B.  190) 49 

Silver  VaL  Min.  Co.  v.  Baltimore  Gold  A 

Silver  Mining  &  Smelting  Co.  (6  8.  E. 

785) 445 

Simmons  V.  Blflnss  (5  S.  B.  285) 385 

Simon  V.  Manning  (6  S.  B.  101) 337 

Smith  V.  Brown  (6  8.  B.  667) 377 

Smith  V.  Richmond  &  D.  R.  Go.  (5  S.  E. 

896) 341 

Speight  V.  Jenkins  (5  8.  B.  886) US 

Springs  v.  Sohenck  (6  8.  E.  405) 551 

Stevenson  v.  Felton  (6  8.  E.  899) » 

Strange  V.  Manning  (5  8.  B.  900) 165 

Taylorv.  SeaborddBR.R.Oo.  (5S.K750)  185 
Tharington  v.  Tharington  (5  S.  E.  414) ...  118 
ThreadgiU  t.  Commissioners  of  Anson  Ca 

(6  a  E.  189) 353 

Timberlake  V.  Powell  (5  8.  E.  410) 28S 

Topping V. Windley  (^S.E.  1^ 4 

Troy  V.  Cape  Fear  &  Y.  V.  R.  Co.  (6  8.  B. 

Walker  V.Brooks  (6  &B.CB) 307 

Warden  v.  MoKinnon  (5  S.  £.  917) 351 

Warren  V.  Howard  (5  S.  B.  404) 190 

Weaverv.  Chunn(6S.  E.  870) 4S1 


Digitized  by  VjOOQIC 


TABLES  OF  60UTHBA8TEBN   CASES   IN  BTATB  REPORTS. 


1033 


99  K.  O.^ContiDued.  Page 

Vrilllamson  V.  Boyldn  (5  B.  £.  878) 288 

Wilmington  &  W.  R.  Co.  v.  ^mlth  (6  &  E. 
237) 181 


Pair* 

Wlndleyv.  Bonner  (58.  S.  288) 54 

Winston  V.  Taylor  (6  8.  E.  114) 210 

Wortham  v.  Basket  (6  8.  E.  401) 70 


VOL.  100,  NOBTH  OABOUNA  BBPOBTS. 


AUen  ▼.  Gape  Fear  &  Y.  V.  R.  Co.  (6  & 

E.  105) 807 

AUen  T.  Strickland  (6  S.  B.  780) 235 

Anderscm  ▼.  Rainey  (5  S.  E.  182) 821 

Bank  of  Statesyllle  t.  WaddeU  (6  &  B. 

414) 888 

Blackwell'8  Durham  Tobaooo  Co.  t.  Mo> 

Elwee  (5  8.  B.  907) 150 

BrooksT.  Stephens  (6  8.  B.  81). 297 

Brown  ▼.  Commissioners  of  Hertford  (5 

B.  B.  178) 92 

Burwell  V.  Burgwyn  (6  8.  B.  409) 889 

Burwellv.  Linthioam  (5a  £.  785) 145 

Caldwell  ▼.  Stirewalt  (6  S.  B.  262) 201 

Cannon  y.  Western  Union  Tel.  Co.  (6  8. 

E.  781) 800 

Clarkv.  Peebles  (6  8.  E.  798) 848 

ConweUv.Mann  (6  8.  E.  ^2) 284 

Cook  V.Moore  (6  8.  B.  795) 294 

Davidson  V.  Gifford  (6  8.  B.718) IS 

Davis  V.  Ely  (5  8.  B.  289) 288 

De  Berry  v.  Carolina  Cent.  R.  Go.  (6  8.  B. 

728) 810 

Dobson  V.  Simonton  (6  8.  E.869) 56 

Dorsey  V.  Moore  (6  8.  B.  270} 41 

Dagger  V.  McKesson  (6  8.  B.746) 1 

Efheridge  V.  Billiard  (6  8.  B.  571) 250 

Farrior  v.  Houston  (6  8.  £.  72)  869 

GtaUoway  V.  Garter  (5  8.  B.  4) HI 

Gibson  V.  Barbour  (6  8.  B.  766) 192 

Orubbv.  Lookabill(6S.  £.  »B0) 267 

HalUburton  V.  Carson  (5  8.  E.  912) 99 

Hammond  v.  8chifl  (6  8.  E.  758) 161 

HarreU  ▼.  Warren  (6  8.  E.  777) 259 

Homerv.  Williams  (5  8.  E.  784) 280 

Howellv.  Knight  (6  8.  B.  721) 254 

Hughes  V.  Boone  (5  8.  B.  192) 847 

Johnson  ▼.  Allen  (5  8.  B.  666)  181 

Kellogg  V.  8uiIolk&C.R.  Go.  (5  &E  879)  158 

McNalrv.  Pope(6  8.  B.234)..... 404 

Michael  V.  Foil  (6  8.  B.  264) 178 

MuUt.  Walker  (6  8.  B.  685) 46 

Oakley  V.  Van  Noppen  (5  8.  B.  1) 287 

Owensv.  Owens  (6  8.  E.  794) 240 

p4r8ony.  Powell  (6  8.  B.  188) 86 

Pegram  v.  Western  Union  TeL  Co.  (6  8. 
KT70) 28 


Pemberton  v.  Simmons  (6  8.  £.  122) S1& 

Perkins  y.PresneU  (68.  B.  801) 220 

Phiferv.Brwin  (6S.B.e72) 5» 

Rams^  y.  Wallace  (6  8.  B.  688) 75 

Redmond  y.  Stepp  (6  8.  B.  727) 212. 

Roberts  y.  Preston  (6  8.  B.  574) 248 

Scroggs  v.  Stevenson  (6  8.  £.  Ill) 354 

Shaw  V.  Williams  (6  8.  B.  196) 272 

Singer  Manufg  Go.  v.  Williamson  (6  8. 

B  92")  6ft 

Smithdeai  v.*  WilkereonVo 'sVe.71)  '.'.'.'.*.'    .52 

State  V.  BaUey  (6  S.  E.  872) 528 

State  V.  Brown  (6  8.  E.  668) M9 

State  y.  Ballard  (6  S.  E.  191) 466- 

Statey.  Byer8(6S.  E.420)....* 5ia 

State  y.  Dula  (6  8.  E.  8?) 423 

State  y.  Freeman  (6  8.  B.921) 42» 

State  V.  Goings  (6  8.  E.  88) 504 

State  V.  Green  (5  S.  E.  422) 419 

State  V.Green  (68.  E.  402) .547 

State  V.  Guest  (6  S.  E.  268) 410 

State  V.  Hargrave  (6  8.  E.  185) 4-^ 

State  v.Hazell  (6  8.  E.  404) 471 

State  V.  HoUingsworth  (6  S.  B.  417) 535 

State  V.  Horton  (6  S.  E.  288) 44a 

State  V.  Howe  (5  8.  E.  671) 449 

State  V.  Ivey  (5  S.  E.  407)  589 

State  v.  Johnson  (6  8.  E.  61) 494 

Statev.  Jones  (6  S.  E.  655) 4S& 

State  v.Keene  (6  S.  E.  91) 60^ 

State  V.  Logan  (6  S.  E.  898) 454 

State  v.  Lyle  (6  S.  E.  879) 497 

State  V.  Miller  (5  8.  E.  925) 54a 

State  V.  Morrell  (6  S.  E.  418) 506 

State  y.  Narrows  Island  Club  (5  8.  E. 

411) 47T 

State y.  Pearson  (6 8.  B.887) 414 

State  y.  Potts  (6  8.  B.  657) 457 

State  v.  Powell  (6  S.  £.  424) .525 

Statev.  Smil^h  (6  8.84) 466> 

State  v.  Smith  (6  8.  E.  251) .5.50 

Statev.  Sutton  (6  8.  E. 687) 474 

State  V.  Warren  (5  8.  E.  662) 489 

Stikeleather  v.  Stikeleather  (6  S.  £.  69)..  89 
SulUvan  V.  Powers  (6  8.  K.  895) 24 

Thornton  V.  Brady  (5  S.  £.  910) 8» 

Traders'  Nat.  Bank  v.  Manufacturing  Co. 

(5  8.  £.81) 845 

Turrentine  v.  Wilmington  &  W.  R.  Co.  (6 

8.E.116) 875 

Tyson  V.  Tyson  (6  8.  E.  707) 360 

Wallacev.  Robeson  (6  8.  B.  650) 20ft 

Williams  V.  Lewis  (5  S.  B.  485) 149 

Young  y.  Kennedy  (6  8.  £.  892) d9a 


Digitized  by 


Google 


1004 


TABLES   OF  SOUTHEASTERN  CASES   IN  STATE  REPORTS. 


VOL.  27,  80XTTH  OABOLINA  BEPOBTS. 


Adkins  T.  Atlanta  &  C.  A.  Ry.  Co.  (2  S. 

B.849) 71 

Agnew  V.  Ren  wick  (4  8.  E.  223) 602 

American  Button-Hole,  etc.,  Co.  ▼.  Hill 

(8  S.  E.  82) 164 

Bates  V.  Richard  (3  S.  E.  340).. 272 

Bloomy.  Simms  (8  8.  E.  45) 90 

Boozer  v.  Teague  (8  8.  R.  551) 848 

Boulandy.  Carpin  (8  8.  E.  219) 235 

Bridger  v.  Asheyille  &  S.  R.  Co.  (8  8.  E. 

860) 456 

Bridgers  V.  Howell  (3  S.  E.  790) 425 

Brooks  V.  Adams  (3  8.  E.  75) 150 

Brown  v.  Brown  (8  8.  E.  69) 153 

Brown  V.  Thomson  (4  B.  E.  845) 500 

Bulwinkle  v.  Cramer  (3  8.  E.  776) 876 

Burckhalter  v.  MitcheU  (3  S.  E.  225) 240 

Butlerv.  Williams  (8  S.  E.  211) 221 

Carraway  ▼.  Carraway  (5  S.  E.  157) 576 

Charlotte,  C.  &  A.  R.  Co.  ▼.  Gibbes  (4  8. 

E.49) 886 

Chick  V.  Newberry  Co.  (8  8.  E.  787) 419 

Columbia  Bridge  Co.  v.  City  of  Columbia 

(8  8.  E.  55) 187 

Crawford,  Ex  parte  (8  8.  E.  75) 150 

Cromer  v.  Boinest  (3  S.  E.  849) 436 

Darganv.  West  (3  S.  E.  68) 156 

Derry  t.  Holman  (2  S.  E.  841) 621 

Dial  V.  Gary  (8  8.  E.  84) 171 

Frampton  v.  Wheat  (3  8.  E.  462) 288 

(Jarvin  V.  Garvin  (4S.  E.  148) 472 

Glover  v.  Burbidge  (8  S.  E.  471) 806 

Gourdin  V.  Deas  ^  8.  E.  64) 479 

Green  v.  County  Com'rs  (2  8.  E.  618) ....      9 
Gwynn  V.  Gwynn  (4  S.  E.  229) 626 

Hardin  v.  Trimmier  (8  8.  E.  46) 110 

Henderson  v.  Newberry  Co.  (8  8.  E.  787)..  419 

Holladay  v.  Holladay  (3  S.  E.  80) 622 

Holland  V.  Kemp  (3  S.  E.  88) 628 

Ihley  V.  Padgett  (3  8.  E.  468) 300 

Jaudon  V.  Ducker  (3  8.  E.  465) 295 

Johnson  v.  Johnson  (3  S.  E.  606) 809 

Lawrence  V.  Isear  (3  8.  E.  222) « 244 

Lessly  V.  Bowie  (3  8.  E.  199) 193 

Lites  V.  Addison  (3  8.  E.  214) 226 

Logan  V.  Logan  (8  8.  E.  804) 624 

Lowry  v.  Jackson  (3  8.  E.  478) 818 

Ludden  &  Bates  8outhern  Musio  House  ▼. 
Dusenbuiy  (4  8.  E.  60) 464 


Maoaulay  v.  Central  Nat.  Bank  (3  S.  £ 

198) 

Hagovem  V.  Richard  ^  8.  £.  940) r 

Mars  V.  Mars  (8  8.  B.  to) 

Martin  v.  Patterson  (2  S.  E.  8G9) t 

McGowan  V.  Reid  (8  8.  E.  387) J. 

McKnight  V.  Cooper  ^  S.  E.  843) 

Monday  v.  Elmore  (8  S.  £.  66) ..* 

Montgomery  v.  Cloud  (8  8.  E.  196) :• 

Morgan  v.  Keenan  (8  8.  £.  297)  v 

Moses  V.  Hatfield  (8  8.  R  588) 

NesbiU  v.  Cavender  (2  8.  K  708) 


Pelzer  v.  Hughes  (8  8.  E.  781) •• 

Petrie  v.  Columbia  &  G.  R.  Co.  (2  S.  L 
887) t 

Ramage  ▼.  Ramage  (2  8.  K  894) ^ 

Sawyer  v.  Senn  (8  &  £.  298) .. 
8cott  V.  Alexander  (2  8.  E.  706] 
Simms  T.  South  Carolina  Ry. 

801) 

Smith  V.  Smith  (8  S.  B.  78) . 


.  Co."(i" 


S.E 


Smith  V.  Winn  rt^  a  E.  240) 

Southern  Musio  House  v.  Duaenbuir  {4  S. 

E.60) 

State  V.  Briggs  ^  S.  E.  854) 

State  V.  City  of  Columbia  (8  S.  &.  5oL... 

State  V.  Davis  (4  8.  E.  567) 

State  V.  Foot  (8  S.  E.  546) 

State  ▼.  Glover  (4  8.  E.  584) 

State  V.  Moorman  (2  S.  E.  621) 

State  V.  Prater  (4  S.  E.  562) 

State  V.  Robinson  (4  8.  E.  570) 

State  V.  Syphrett  (2  S.  E.  634) 

State  V.  Westmoreland  (7  S.  E.  256) 


Talbott  ▼.  Sandifer  (8  S.  E.  221) ^ 

Talbott  V.  Sandifer  (4  S.  E.  152) 

Tarver  v.  Garlington  (2  8.  E.  846) ^-  ^ 

Tate  V.  Marco  (4  B.  E.*7l) ♦-^ 

TurbeviUe  v.  Flowers  (3  S.  E.  5^) ^■ 

Wagoner  V.  Mars  (2  &  B.  844) '^ 

Walker  V.  Laney  (8  S.  B.  63) "* 

Wallace  V.  Craig  (4  8.  B.  74) '^ 

Wardlaw  v.  Rayford  (8  S.  E.  71) '^ 

Whaley  V.  Stevens  (4  S.  E.  145) *•» 

WhUden  V.  Pearoe  (2  8.  E.  709) ** 

Whitman  v.  Bowden  (2  S.  K  630) \ 

Wllliford  V.  Gadsden  @S.  E.  858) ^ 

Wilmington,  C.  ft  A.  R.  Co.  v.  Gamer  i^  .. 

8.  K&4) * 

Woodward  v.  Elliott  (3  S.  E.  47?) *" 

Young  V.  Voung  (8S.  E.  202) • 


Digitized  by  VjOOQIC 


TABLES  OF   SOUTHEASTERN   GASES  IN  STATE  REPOBTS. 


1005 


VOL.  82,  VTBGINIA  BEPOBTS. 

[Note.    The  Southbastbrn  Rbpoktbb,  which  did  not  begin  publication  until  February  1, 
1887,  includes  only  the  following  cases  from  volume  82,  Virginia  Reports :] 


Abemathy  v.  Phillips  (1  8.  E.  118) 769 

Apperson  v.  Dowdy  (1  B,  E.  105) 776 

Baker  V.  Naglee  (1  8.  E.  191) 876 

Bocock's  Ex^r  ▼.  Alleghany  Coal  &  Iron 

Co.  (1  8.  E.  835) 918 

Booth  V.  McJllton  (1  S.  E.  187) 827 

Commonwealth  v.  Booker  (7  8.  £.  881) ...  964 
Commonwealth  v.  Fifty-Seven  Others  (7 

S.  E.  881) 964 

Commonwealth  v.  Jones  (1  S.  £.  84) 789 

Commonwealth  v.  Maury  (1  S.  E.  185) . . ..  888 
Commonwealth  v.  WeUer  (1  S.  E.  103) .. .  731 

Darne's  Ex'r  v.  Lloyd  (5  S.  E.  87) 859 

Davidson  ▼.  Pope  0.8.  E.  117) 747 

DUlard  v.  Central  Virginia  Iron  Co.  (1  8. 
B.  124) 784 

Fisher  v.  Clements'  Ez'r  (1  S.  E.  182) ....  818 

Forev.  CampbeU(18.  K180) 808 

Fry  V.  Payne  (1  S.  B.  197) 759 

Hamsberger  v.  Cochran  (1  8.  B.  120) 737 

Harper's  Adm'r  v.  McVeigh's  Adm'r  (1  8. 
E.198) 751 


Page 
Home  Ins.  Co.  v.  Gwathmey  (1    8.  E. 
209) 938 

Kelly's  Ez'r  v.  TaUaferro  (5  8.  E.  85) ... .  801 

Lefewv.Hooper  (18.  E.208) 946 

Magarityv.  Shipman(18.E.109) 784 

Magarity  v.  Shipman  (7  8.  E.  881) 806 

Marbury  V.  Thornton  (1  8.  E.  909) 702 

MoCarty  v.  Ball  (1  8.  E.  189) 8TO 

Millerv.  RuUedge(lS.  E.  202) 868 

Nicholas  v.  Austin  (1  8.  E.  182) 817 

Paxton  V.  Gamewell  (1  8.  E. 92) 706 

Smith  V.  Pox's  Adm'r  (1  8.  E.  200) 763 

Smith  V.  Watson  (1  S.  E.  96) 712 

Smith  V.  Wortham's  Heirs  (1  8.  E.  881) . .  987 
Smith's  Ex'x  v.  ProfitVs  Adm'r  (1  S.  E. 
67) 832 

Virginia  M.  Ry,  Co.  v.  Boswell's  Adm'r 
(7  8.  B.  888) 983 


Waller  v.  Johnson  (7  8.  E. 


966 


VOL.  83,  VniOINIA  EBPOKTS. 


Adkins  V.  Edwards  (2  S.  E.  435) 800 

Adkins  v.  Edwards  (2  8.  B.  489) 816 

Akersv.  Akers  (8  8.  B.  260) 688 

Allan  V.  Hoffman  (2  8.  B.  602) 129 

Alk  a  V.  Commonwealth  (1  8.  B.  607) 94 

AUen  V.  Fatten  (2  S .  E.  148) ; 2.55 

Anderson  v.  Commonwealth  (2  8.  E.  381)  826 

Anthony  V.  Kasey  (5  S.  E.  176) 838 

Armstead  V.  Bailey  (3  S.  E.  88) 342 

Bamett  V.  Bamett  (2  S.  E.  783) 504 

Bamum  v.  Bamum's  Ex'x  (5  8.  E.  873) . .  865 

Blairv.Muse  (2  8.  E.  81) 288 

Bond  V.  Commonwealth  (8  S.  E.  149) 681 

Boulware  v.  Hartsook's  Adm'r  (8  S.  E. 

289) 679 

Bradley  V.  Bradley  (1  8.  E.  477) 75 

Burson  V.  Andes  (8S.  E.  249) 445 

Calloway's  Committee  v.  Dinsmore  (2  8. 

E.  517) 309 

Camp  V.  Norfleet's  Adm'x  (5  S.  B.  374) . .  380 

Chaffln  V.  Lynch  (1  S.  B.  803) 106 

Chapmanv.  Price^ 392 

City  of  Richmond  v.  Supervisors  of  Hen- 
rico Co.  (3S.E.26) 204 

Clark  V.  City  of  Richmond  (5  S.  E.  369) . .  355 
Cleaver  v.  Matthews  (3  8.  £.  489) 801 


>  ¥11ed  June  14, 1886,  before  publication  of 

BOUTHEABTEBN  RePOBTBB. 


Coles'  Heirs  v.  Coles'  Ex'r  (5  S.  E.  678) . ..  525 
Cowan  V.  Radford  Iron  Co.  (8  8.  B.  120) . .  547 

Daingerfleld  v.  Smith  (1  S.  B.  599) 81 

Darraoott  v.  Chesapeake  &  O.  R.  Co.  (2  S. 

B.511) : 288 

Davis  V.  Chapman  (1  S.  B.  472) 67 

Dillard  V.  Dunlop  (8  8.  B.  838) 755 

Dorrierv.  Masters  (2  S.  B.  927) 459 

Field  V.  Auditor  (8  S.  E.  707) 882 

Finchim  y.  Commonwealth  (8  8.  E.  843) . .  689 
Findlay  v.  Trigg's  Adm'r  (8  8.  E.  142) ... .  539 

Fleming  V.  Kelly  (1  8.  E.  401) 10 

Flick  V.  Pridley's  Adm'r  (8  8.  E.  380) ... .  777 

Gordon  v.  City  of  Richmond  (2  S.  E.  727)  436 

Gk)ver  v.  Chamberlain  (5  S.  E.  174) 286 

Green  V.  Clalbome  (5  8.  E.  876) 886 

Hamilton  v.  McCk)nkey's  Adm'r  (2  S.  E. 

734) 533 

Hatcher  v.  Crews'  Adm'r  (5  S.  E.  321) ...  371 
Hickman's  Ex'r  v.  Trout  j(8  S.  E.  131) ....  478 
Homer's  Adm'r  v.  Ebersole  (3  S.  E.  488)  765 
Hurt  V.  Myers  (1  S.  E.  911) 167 

Johnson's  Adm'r  v.  Citizens'   Bank  of 
Richmond  (1  S.  B.  705), 68 


Earn  v.  Dunlop  (3  S.  E.  I 


755 


Digitized  by 


Google 


1006 


TABLES  OF  SOUTHEASTERN  CASES  IN  STATE  REPORTS. 


83  VA«^<^ontinaed. 
Kennerly  ▼.  Swartz  (8  S.  E.  $18) 704 

Legrand  v.  Rixey's  Adm'r  (8  S.  E.  864) . .  862 
Leith's  Adm'r  ▼.  Carter's  Adm'r  (5  S.  E. 

584) 889 

Lester  V.  Price  (3  S.  E.  529) 648 

McDearman  v.  Hodnett  (2  S.  E.  648) 281 

Mills'  Adm'r  ▼.  TaUey's  Adm*r  (6  8.  E. 

868) 861 

Morns'  Adm'r  v.  Dayis  (8S.  E.247) 297 

Myers  ▼.  Myers  (6  8.  B.  680) 806 

Naglee  ▼.  Alexandria  &  F.  Ry.  Ck).  (8  S. 

£j  869)  707 

Nefl  V.  Wooding'  (2  8.'  K  781)*  \  \  \  \  \  \  \  \  \  \ !  *.  482 
New  York,  P.  ft  N.  R.  Co.  y.  Kellam's 

Adm'r  (8  8.  B.  708) 851 

Nichols'  Adm'r  t.  WashiDgton,  O.  &  W. 

R.  Co.  (68.  E.  171) 99 

Norfolk  &  W.  R.  Co.  v.  Cottrell  (8  S.  E. 

128) 512 

Norfolk  &  W.  R.  Co.  ▼.  Emmert  (8  8.  B. 

145) 640 

Norfolk  &  W.  R.  Co.  t.  Barman's  Adm'r 

(8S.E.251) 568 

Norfolk  &  w.  R.  Co.  v.  Shippers'  Com- 
press Co.  (2  8.  E.  189) 272 

Ogdenv.  Brown  (8  8.  B.  286) 670 

Pettit  ▼.  Cowherd  (1  S.  B.  892) 20 

Price  V.  Cole's  Ex'x  (2  8.  E.  200) 848 

Poryear  ▼.  Commonwealth  (1  8.  E.  512) . .    51 

Redd  V.  Dyer  (2  8.  E.  288) 881 

Reid  V.  Field  (1  8.  E.  895) 26 

Reynolds  V.  Cook  (8  8.  E.710) 817 

Roberts  v.  Alexandria  ft  F.  R.  Co.  (2  8. 

E.518) 812 

Robertson  ▼.  Hoge  (1  S.  E.  667) 124 

Rorer  Iron  Co.  v.  Trout  (2  8.  E.  718) 897< 

Rorer's  Heirs  ▼.  Roanoke  Nat.  Bank  (4  8. 

B.820) 589 

Sadler  T.Whltehurst  (18.  E.  410) 46 

Soott's  Ex'r  V.  Scott  (2  S.  E.  481) 251 

Seaboard  ft  R.  R.  Co.  ▼.  Supervisors  Nor- 
folk Ck).  (2S.  B.  278) 195 

Seamaterv.  Blaokstock  (2  8.  B.  86) 282 


Sears'  Bx'r  v.  MarshaU  {2  8.  E.  608) 883 

Seay  T.  Schue's  Adm'r  (8  a  E.  801) 83» 

Sergeant  V.  Linkous  (8  8.  B.  295) 054 

Shenandoah  Val.  H.  Co.  ▼.  Moose  (8  8.  B. 

796) 827 

Shepnerd's  Adm'r  ▼.  Chapman's  Adm'r 

(2S.E.2TO) 215 

Slupman  V.  Fletcher  (2  8.  B.  198) 349 

Shoemaker  V.  Cake  (I  S.  B.  387) I 

Smith  V.  Mayo  (5  8.  K  276) 910 

8mith  T.  Rawlings'  Adm'r  (8  8.  E.  dS8) ..  674 

Sterling  ▼.  Wilkinson  (8  8.  E.  683) 791 

Stokes  V.  Van  Wyck  (8  S.  B.  887) 734 

Stoti  V.Collins  (2  8.  E.  787) 433 

Strayerv.  Long  (8  8.  B.  872) 715 

Terry  v.  Fontaine's  Adm'r  (2  8.  B.  743) . .  451 
Thomson's  Adm'r  v.  (chapman's  Adm'r  (2 

S.  K278) 215 

Tischler  v.  Hofheimer  (4  S.  E.  870) 35 

Treyelyan's  Adm'r  ▼.  Loflt  (1  S.  E.  901)..  141 
Triplett  v.  GtofTs  Adm'r  (8  8.  £.  525) 784 

Uniyersal  Life  Ins.  Co.  t.  Devore  (2  S.  E. 

488) 267 

Upper  Appomattox  Ck).  v.  Hamilton  (2  S. 

ffl95) 319 

Vaughtv.  Rider  (8  8.  B.  293) 659 

Virginia  Fire  ft  Marine  Ins.  Co.  ▼.  Wells 

(8  8.  B.  849) 736 

Virginia  M.  R.  Ck).  ▼.  Roach  (5  S.  E.  175)..  875 

Waller's  Adm'r  v.  Catlett's  Ex'rs  (2  S  E. 

280) 200 

Washington  City  Sav.  Bank  v.  Thornton 

(2S.B.  198) 157 

Washington,  O.  ft  W.  R.  Co.  v.  Cazenoye 

(8S.E.4B8) 744 

Washington,  O.  ft  W.  R,  Co.  v.  LewU  (2 

S.B,746) 246 

Welfley  y.  Shenandoah,  L,  L.,  M.  ft  M.  Co. 

(3  8.  B,  876) 768 

Whitehurst's    Adm'r    y.    Whltehunt's 

Widow  (1  8.E.801) 153 

Whitelaw's  Bx'r  y.  Whitelaw  (1  8.  B. 

407) 40 

Witts'  Adm'r  y.  Warwick  (8  S.  B.  863). . .  699 

Wita  y.  Osbum  ^  S.  B.  38) 237 

Woodson's  Bx'r  y.  Leybum  (8  S.  E.  878)..  8i3 


VOL.  30,  WEST  VniaiNIA  BHFOBTS. 

Armstrong  y.  Poole  (5  S.  E.  257) 666   Dunn  y.  Baxter  (6  a  B.  214) 673 


Bier  y.  GtorroU  (8  8.  B.  80) 96 

Board  of  Ekiucation  y.  Board  of  Education 

(4  8.  B.  640) 424 

Bowers  y.  Dickinson  (6  8.  E.  835) 709 

Bridgman  y.  Bridgman  (8  S.  B.  580) 212 

CabeU  y.  Glyen  (6  S.  E.  442) 760 

Carroll  y.  Exchange  Bank  (4  8.  B.  440). . .  618 

Connoway  y.  McCJann  (8  8.  E.  590) 300 

CrisweU  y.  Pittsburgh,  8t.  L.  ft  C.  Ry.  Co: 

(6  8.  E.81) 798 

Ounningham  y.  Cunningham  (5  8.  B.  189)  699 

Cunninghamy.  Ward(5  8.  B.  646) 572 

Curletty.  Newman  (8  S.B.  578) 182 


BUioUy.  Shaffer  (4  8.  B.  292) 347 

Ensign  Manurg  Co.  y.  Carroll  (4  S.  B. 
783) 53: 

Fishery.  MoNulty  (8 S.B.  598) 186 

Fouse  y.  Vanderyort  (4  8.  B.  296) 327 

Franklin  y.  Gtoho  (3  S.  B.  168) 27 

Gainer  y.Ghdner  (4  S.E.  434} 890 

Greenbrier  Lumber  Co.  y.  Ward  (8  8.  E. 
327) 48 

HaUy.Hall  (6S.B.360) 779 

HaUy.Wadsworth(8aB.89) 56 


Digitized  by  VjOOQIC 


TABLES  OF  80UTHSA8TBRN  CABEB  IN  8TATB  BBP0BT8. 


1007 


80  W«  VA«— Continaed.  Page 

Handy  v.  Smith  (S  S.E.  6(H).... 106 

HaughtY.ParkB(4  8.  E.276) d4S 

Heavner  v.  Morgan  (4  S.  E.  406) 886 

Hickman  v.  Baltimore  &  O.  R.  Ck>.  (4  8. 

E.  664;  7  S.  E.  455) 306 

Hubbard  ▼.  Tocum  (5  S.  £.  867) 740 

Hudkins  ▼.  Ward  (8  S.  E.  600) 004 

Hurstv.  Coe(8  S.  E.  664) 168 

Kellam  v.  Sayre  (S8.E.580) 108 

Kjiott  y.  8hepberd8town  Mannf  g  Co.  (6 

S.  E.  266) 700 

Komev.  Korae  (3  8.  B.  17) 1 

Laidley  ▼.  Central  Land  Co.  (4  8.  £.  705)  506 

Lanham  v.  Lanham  (4  8.  £  078) 222 

Liyey  y.  Wlnton  (4  8.  £.  461) 664 

IiOWtherY.Lowther(8S.E.  4d) 108 

Miller  ▼.  Town  of  Araooma  (6  8.  S.  148)..  606 

Moorey.  LigonrsaE.  673) 146 

Moran  v.  Clark  C4  8.  E.  806) 868 

Morehead  y.  Homer  (4  8.  S.  448) 648 

Mut.  Life  Ina.  Co.  y.  Donning  (4  8.  B. 
461) 664 

Nuznm  y.  Pittsburgh,  C.  A;  St.  L.  Ry.  Go. 
(48.  B.  242) 228 

Parkeraburg  Gat  Co.  y.  Farkersborg  (4  8. 

B.660) 486 

Poteet  y.  County  Corners  (8  &  B.  07).«.. ..    68 


Pase 
Pylea  y.  Biyerside  Furniture  Co.  (2  8.  E. 
000) 128 

Reuff  y.  Coleman  (8  8.  E.  607) 171 

Richards  y.  Clarksburg  (4  8.  E.  774) 401 

Rogers  y.  Verlander  (6  8.  E.  847) 610 

Rohrbaugh  y.  Bennett  (8  8.  E.  503) 1S6 

Sebom  y.  Beckwith  (6  S.  E.  460) 774 

Shaffer  y.  Petty  (4  8,  E.  278) 248 

Shaw  y.  County  Court  (4  8.  E.  480) 488 

Shephard  y.  WheeUng  (4S.  E.  685) 470 

Shepherd  y.  Brown  (8  8.  E.  186 IS 

Shriyer y.  Garrison  (48.  E.  660) 456 

State  y.  Ball  (4  8.  £.  645) , .  3S2 

State  y.  Burkeholder  (5  8.  E.  480) 503 

State  y.  Perrell  (6  S.  £.  155) 683 

Statey.  Hays(8S.E.177) 107 

State  y.  Irwin  (4S.  E.418) 404 

State  y.  Sparks  (8  S.  E.  40) 101 

Stockton  y.  Ck>peland  (5  8.  B.  148) 674 

Stone  y.  Tyree  (6  8.  B.  878) 687 

Straughan  y.  Hallwood  (4  8.  E.  804) 274 

Sweeny  y.  Grape  Sugar  Refining  Co.  (4 

S.E.4B1) 443 

Townshend  y.  Shaffer  (8  S.  E.  686) 176 

Vanderyort  y.  Fduse  (4  S.  E.  660) 326 

Watkina y.  Counly  Ck>urt  (5  8.  E.  664) ...  657 
Williamay.  Gillespie  (6  S.B.  310) 686 


WMT  PVBunmre  oo.,  PBOfTSBa  avd  stsbbottpbbi.  st.  pavl.  mihh. 


Digitized  by 


Google 


Digitized  by  VjOO^IC 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


